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cyna — Tpereiickoro cyna npu TIIIT MockoBcKoii obnacTu. Cyn nep-
BOI MHCTAHI[MK OTKA3a/l B YIOBJIETBOPEHUH 3asIBJIeHUsI 00 OTMEHE
¥ ObLT OAIIEPXKaH KaccaoHHbIM cynom®. OTKas B y0BIeTBOpE-
HMMU 3asIBJIEHNS, a He ITpeKpallieHe POU3BO/ICTBA I10 ey, CBUe-
TebCTBYET O TOM, YTO CYy/Ibl He IPU3HAJIM COTTIaCOBAHHBIM YCJIOBUE
006 okoHuarebHOCTH. OTHAKO 38 MECHII 10 BBIHECEHH ST 3TOTO Pelile-
H1s1 DAC MOCKOBCKOro OKpyra Ioji pyKOBOJICTBOM TOT'O e Ipejice-
NlaTesIbCTBYIOLIEro CybU MPU3HaJ 3aKOHHBIM OTKa3 B YJIOBJIETBO-
peHuu 3asiBiieHns1 00 OTMEHE pelleHus TPETENCKOro Cyia HECMOTPsI
Ha TO, YTO YCJIOBKE 00 OKOHUYATENBHOCTHU PELleHNs TPETENCKOrO Cy1a
COZIepyKanoch, Kak cyelyeT U3 I0CTaHOBJIeH! 1 KaCCallMOHHOT O Cy/a,
B apOUTpaXkHOU OroBopKe®'. BeposiTHee Bcero, M B TOM U B IpyroM
ciyvae peyb uaet 06 onOKe Mpu OMpeieIeHN] TPOLECCYaTbHOM
bopmbl cynebHOro akTa®.

Takum 06pa3oMm, Kak MPeICTaBISAETCS, B HACTOSIIIIEE BPEMSI [TPUME-
HUTEJIbHO K TPETEMCKUM CyaM IpeobiazaeT KaccalMoHHas IpakK-
THKa Ha ypPOBHE OKPYTOB, COIJIACHO KOTOPOH yKa3aHue Ha OKOHYa-
TEJIbHOCTD PelleHNs apOUTPOB B periaMeHTe J0CTaTOYHa [1isl BbIBO-
1a 00 UCKITIOUeHUY 3asIBJIeHUs1 00 OTMeHe apOUTPaKHOTO PEIIeHHSI.

Bo Bcex fenax, rje 370 ObUI0 MPU3HAHO, CY/Ibl CChUIAUCH Ha MOJIO-
KeHue 1. 3 cT. 7 3aKoHa O TpeTeiCcKUX Cy/axX, COrJIaCHO KOTOPOMY
€CJIM CTOPOHBI He JIOTOBOPU/IMCh 00 MHOM, TO IIPH Mlepejiaue Cropa
B [IOCTOSIHHO JEMCTBYIOIIUI TPETENCKNIA CyA IpaBua IOCTOSSHHO
NENCTBYIOLLEro TPETENCKOro Cyla pacCMaTpUBAIOTCSl B KaYeCTBe
HEOTbEMJIEMOM YaCTU TPETEMCKOrO COrallleHusl.

0 Tlocranosnenue OAC Mockosckoro okpyra ot 05.08.2013r. nmo geny
Ne A40-139678/12-143-736.

St TloctanoBnenne @OAC Mockosckoro oxpyra ot 08.07.2013r. mo peny
Ne A40-25584/13-68-272.

52 Takas e omnb6ka B nocranonennn PAC Mockosckoro okpyra ot 20.06.2012 r. o geny
Ne A41-2353/12.
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Bmecre ¢ Tem B a03. 6 cT. 2 3aKOHA O MEXIYHAPOAHOM KOMMepue-
CKOM apOuTpaske 3apUKCUPOBAHO 10 CYIIECTBY TAKOE 5Ke [TPABUIIO:
€CJI1 B KaKOM-TTMO0 TTON0XKEHUHU YKa3aHHOTO 3aKOHA MMEEeTCsI CChIIKA
Ha TO, UTO CTOPOHBI COITIACUIIMCH UJIM YTO OHU MOTYT COTJIAaCUTbCS,
uu B mo00i ipyroit popMe NMeeTCs CChUTKA Ha COTJIallieHue CTO-
POH, TaKO€ COrJIallleHr e BKITFOYAET T00bie apOUTpaskHbIe MPABUIIa,
yKa3aHHbIE B 9TOM COIJIaLeHNH.

Takum o6pasom, eciu B GirpkaiitieM OyayiinemM Ha pacCMOTpEHHUe,
K npumepy @AC MockoBcKoro okpyra, nonajeT crop, B KOTOPOM
CCBUIKA HA OKOHYATEJIbHOCTD PELIEHNsT MEXAYHAPOJHOr0 KOMMEp-
4ecKoro apourpaxa OyaeT ComepXaTbCsl TONBKO B apOUTPaKHOM
pernameHTe, HO He B apOMTPaXKHOW OrOBOPKE, MPECTABIISETCS,
4TO C OOJIBIION 107€t BEPOSITHOCTH CY/I TIOATBEPAUT PUMEHEHNE
1. 3 cT. 7 3aKOHA O TPETEHUCKUX CyAaX, BO3MOXXHO, IOIIOJTHUTEJIbHO
060CHYET CBOE CY)JIeHHE CChUTKOM Ha a03. 6 CT. 2 3aKOHA O MEX Y-
HapOZHOM KOMMepYeCKOM apOUTpaXke 1 IPEKPATHUT IPOU3BOZICTBO
1o fieny 00 ocrapuBaHuK apOUTPaXKHOTO pelLieH s

Kak cnenyer us chopmupoBastueiics B PO B nocieHee BpeMs pak-
TUKU, POCCUICKUM CyJlaM He CBOMCTBEHHA OCTOPO>XXHOCTb, KOTOPYIO
nposienseT Bepxosubiii Cyp llBelinapyy npu onpeeneHny KpuTe-
pueB [efCTBUTENPHOCTH COIIallieH!st 00 OTKase OT paBa Ha ocra-
prBaHUe apOUTPaKHOTO PEeLIeHus>; CIeI0BaTebHO, U TPU3HAHUE
[IEICTBUTENBHBIM COTTIAIIEHUsT 00 UCKIIIOYEHUN OCTIapUBAHUS ap-
OMTPaXKHOTO PeLeHNsI IOCPENCTBOM OZIHOI TOJbKO CCHUIKHM Ha ap-
OUTpaXkHbIi1 periaMeHT Hesb3s1 OyaeT MpU3HaTh BBIOWBAIOIMM-
CS1 U3 NOAXBAUYEHHOW POCCUMCKMMU CYAaMH TEHAEHLUU, KOTOPYIO
A.B. AcockoB xapaKTepu3syeT Kak «Haubonee nubepanpHyo»*,

% Cm. Takxke aprymenTanuio I. BopHa B mosb3y Gosee xecTKux TpeGoBaHMIi K cornarie-
HuIo 06 OTKa3e OT IpaBa Ha OClapuBaHue apOuTpaxHoro pemenus: Born G., Op. cit. P.
2666.

% Acockog A.B. [JonycTEMOCTD cornamieHuii 06 nckiovenun ocrnapusanus. C. 13.
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[IpencraBnsietTcs, 4To NpeAnosaraeMoe peleHre He SIBIISIeTCS He-
npezckadyembIM. [lonoxxenus 1. 3 cT. 7 3akoHa 0 TpeTeNCKUX Cyax,
a03. 6 cT. 2 3aKOHa 0 MeXXAYHAPOAHOM KOMMEPUECKOM apOuTpaxe
yCTaHaBJIMBAIOT, YTO MPaBUIa apOMTPAXKHOTO pernaMeHTa BKIIF0Ya-
I0TCs1 B apOUTPaKHOE COTIalleHne OCPEICTBOM CChUIKMU; TTOIOXKE-
HUE O TOM, YTO MOCPEICTBOM CCBIJIKM Ha apOUTPasKHbIIT peraMeHT
(nm60 Ha NOCTOSIHHO JEeNCTBYIOLUIUHA TPETEHCKUI NHCTUTYT) CTOPOHBI
NOCTUTIIM COTJIALIeHUS O IPYMEHEHUU BCeX MOJIOKEHUH 3TOrO pe-
IJIaMEeHTa, KaXkeTcst 60Jiee COOTBETCTBYIOIMM TEKCTY 3aKOHA, YeM
OrpaHUYUTENIbHOE TOJIKOBAHME, B Pe3y/bTaTe KOTOPOro KaKHUe-To
TOJIOKEHUSI apOUTPAKHOTO PeriaMeHTa CYUTAIOTCS YaCThIO COTJIa-
LIEHUS] CTOPOH, @ KAKME-TO — HeT.

[IpOTHBOIIONOXHOE pellieHre — yCTaHOBIIEHVE Goee MbepabHbIX
TpeOOBaHmi1 K COIVIAIIEHHIO 00 OKOHYATEIbHOCTH BO BHYTPEHHEM
TPEeTEeNCKOM CyJie (AOCTaTOUHO perlaMeHTa, Ha KOTOpbIN clenaHa
CCBUIKA), YeM K COTJIAIIEHUI0 00 OKOHYATETbHOCTHU PELIEHUS MEXK-
JIyHApOIHOTO KOMMepUeCcKOro apouTpasxa (CChUIKa HeJOCTaTOuHa,
HEOOXOIMMO MPSIMOE BbIPAXKEHUE BOJIM IMEHHO B apOUTPasKHOM Oro-
BOPKE), — BUIUMO, Oy/IeT IPOTUBOPEUUTD TEH IEHIINH, COTJIACHO KO-
TOpOIi B IPAaBONOPSIKaX, B KOTOPbIX UMEETCs yaln3M BHYTPEHHUX
TPETENCKUX CY/I0B 1 MEXIYHAPOAHBIX KOMMEPUYECKHMX apOUTpaKeii,
6oee nmubepasbHbIM ABJISETCS PETYINPOBAHUE MEXTYHAPOIHOTO
KOMMepUeCcKoro apourpaxa®.

Bmecre ¢ TeM 110 MOMEHTA, KOT/1a CY/Ibl BBICKaXKyTCsI O MOCIIE/ICTBU-
X yKa3aHusl Ha OKOHYATEeIbHOCTh apOUTPASKHOTO PEIIEHUS TOBKO
B PEr/iaMeHTe MeXyHapOJHOIO KOMMEPYECKOro apOuTpaxa, CTo-
pOHaM, HaMEPEHHBIM COXPAHUTh BO3MOXXHOCTD MO/Iauy 3asIBIEHUS
00 oTMeHe apOUTPa’KHOTO PENIeHUs], MOXET ObITh PEKOMEH/IOBAHO

% Tamxe. C. 6.
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MCKJTI0YaTh 100 orpaHnunBaTth aeiicteue § 44 Permamenta MKAC
npu TIIIT PO.

3.3. Bo3moxxHocmb omkasa om npasa Ha ocnapusaHue
apbumpa)kHo20 peleHus 8 CBA3U C HapyluieHueM
nybnu4Ho20 nopsAdka

3HauYUTeNbHBIN HHTEPEC MPeACTaBseT BOIPOC O TOM, BO3MOXKEH U

OTKa3 OT OCMapUBaHUs apOUTPAXKHOTO PeLIeHHUsI TI0 TIOObIM OCHO-

BAHUSM, B YaCTHOCTH, B CBSI3U C HApYLIEHWEM MyOIMIHOTO MOPSIAKA.

Bomnpoc aToT nHTEpeceH, B YaCTHOCTH, TIOTOMY, UTO MHOCTPaHHbIE

PABOIOPSAIKY, TPU3HAIOIINE IeiCTBUTEIBHOCTD COTTIallIeH st 00 OT-

Kase OT MpaBa Ha OCrapruBaHue apOUTPAXKHbIX PEIIEHU, TIOJXOMIST

K 9TOMY n0-pa3HoMy. Tak, Bepxosubiii Cyp llIBefliniapuu nonaraet, 4to

cornaiieHue 00 0TKase OT [paBa Ha OCMIApUBaHKUE BKIIIOUAET B ce0s

¥ OTKa3 OT [1paBa Ha OCllapMBaHKe pelleHus B CBSI31 C HapylLIeHueM
ny6muHoro nopsiaka®e. C apyroii croposi, B LLBeryn cTOpoHbI MO-

T'yT UCKJIIOYUTb CBOMM COIJIallIeHneM OCllapiBaHNe pelleHts JIUIIb

10 OCHOBaHMSIM, IEPEYNCIIEHHBIM B CT. 34 3akoHa [lIBenuu «06 ap-

OuTpaske», B TO BpeMs KaK HapyIlleHue myOGInyHOro mopsijaka Kak

OCHOBaHUE HUUYTOXXHOCTH apOUTPaXKHOTO pelleH s TpeyCcMaTpu-

BaeTcd CT. 33 yKa3aHHOTO 3aKoHa>".

[TockonbKy OTKa3 OT IpaBa Ha OCliaprBaHKe apOUTPaKHOTO pelLie-
HU$ YCTONYMBO PU3HAETCS CYAeOHOI TPAKTUKOM JIMLIb C HeJlaBHe-
ro BPEMEHHU 110 aHaJIOTuH ¢ perynrpoBaHueM CT. 40 3akoHa o Tpe-
TENCKUX Cyax, IPeACTaB/IsgeT ONpeIe/IEHHbIX UHTEPEC peLIeHne

5 ATF 134 111260; Acockog A. B. JlomycTHMOCTb COTVIALIEHHH 00 HCKITIOUEHNH OCTIapUBAHHSL.
C. 17. lennocTb aTOrO 3aKknovenus B llIBelinapuu, no Bceit BUAMMOCTHU, MUHUMaJIbHA:
no coctosinuio Ha 2007 r. Bepxosnbliit Cyn LlIBeiiiapun HU pa3y He OTMEHsII pelleHne
apOUTPOB B CBAA3K C HapylueHreM my6andHoro nopsaaka. Cm.: Dasser F, International
Arbitration and Setting Aside Proceedings in Switzerland: A Statistical Analysis // ASA
Bulletin. 2007. Vol. 25 (3). P. 456.

7 3wikos P.0. Yxas. cou. I1. 11.9.
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aHAJIOTMYHOTO BONPOCa MPUMEHUTEBHO K BHYTPEHHEMY TpeTeii-
CKOMY pa3bupaTesbCTBY.

B nocranosnenuu Ipesnauyma BAC PO ot 29.06.2010 r. N° 2070/10
OBLJI CZie/IaH BBIBOJ O TOM, UTO «... YCA08UEe MPemelickozo Co21auleHusl
00 OKOHUAMENLHOCMU pewleHUs Mpemetickozo cy0a He NPUHUMAemcsl
apoumpaNicHvIM Cyoom, ecau peuieHue mpemetickozo cyoa 06 ymeepxc-
OeHuu Mupoeozo cozaaueHus Hapyuiaem 0CHO80N01a2arujue NPuH-
Yunvl pocculickozo npasa». A.B. ACOCKOB I10/1araeT, UTo 3TOT BbIBOJ
He MeeT 001[ero 3HaueHus, a pelieHne, K Kotopomy nputuen [Ipe-
aunnyMm BAC B aTOM Jierie, BBI3BaHO 0COOEHHOCTSIMU KOHKPETHOTO
Cropa: pellieHre TpeTeNHCcKOro cyia OblIo HAapaBIeHO Ha TPENMY-
LIIeCTBEHHOE y/I0BJIETBOPEHNEe TpeOOBaHMUIT OHIX KPEAUTOPOB
nepen ApyrumMus,

Bmecre ¢ Tem npaBoBas no3unus, BbickazanHas [Ipesnguymom BAC
P®, 6bl1a BOCIIpUHATA KACCALMOHHBIMU CYIaMU OKPYTOB CIIEAYIO-
M 06pasom: paccMaTpuBas 3asiBjieHre 06 OTMEHE pellieHus Tpe-
TENCKOro Cyza, rTOCYyAapCTBEHHbIN CYyZ, HECMOTPS Ha JOCTUTHYTOE
coryaiieHue 06 OKOHUATENbHOCTH apOUTPAXKHOTO PelleHus], TPo-
BepsieT, JONYIIEHO JIM HapylleH!e OCHOBOINO/IAaralouX IpUHLMIIOB
POCCHICKOrO0 IpaBa 3TUM pelieHueM. Ecny HapylueHre 0CHOBOMNOa-
raloluX IPUHLIAIIOB POCCUIICKOTO ITpaBa M3 MaTepuasioB [iesa He yC-
MaTpUBaeTCs, TO CyJ] TpeKpaliaeT IpOU3BOACTBO 110 [ieJTy B CUITY II. 1
4. 1 c1. 150 AIIK. Ecnivt >ke cy ycMaTprBaeT HapyIleHue myOan4HO-
ro MOpsZIKa, TO 3asiB/ieHre 00 OTMEHe pelleHNtsT TPETENCKOro cyaa
TIOZITIEXKUT YAOBIETBOPEHUIOY.

% Acockog A.B. [JonmyCTHMOCTD COrnatieHui 06 ncKodenun ocrnapusanust. C. 17.

% Tlocranosnenus ®AC 3anaguo-Cubupckoro oxkpyra ot 16.05.2012 r. mo geny Ne A45-
13064/2011, ot 29.01.2014 r. mo meny Ne A45-15552/2013, ot 29.01.2014 r. o meny Ne A27-
12274/2013, ot 30.09.2013 r. mo memy Ne A03-7268/2013, mocranosnenus PAC IToBomx-
ckoro okpyra ot 17.01.2013 r. mo gey N2 A65-21206/2012, ot 25.09.2012 r. mo memy Ne A65—
5395/2012, nocranosnenne PAC CeBepo-3anagnoro okpyra ot 20.11.2013 r. mo neny
Ne A56-31447/2013, nocranosnenue GAC LlentpanbHoro okpyra ot 15.02.2013 r. o neny
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®AC MoCKOBCKOTO0 OKpyTa, paccMarpuBas xajao0y Ha onpe/iesieHre
0 peKpallleHnu POU3BOICTBA I10 JIe/Ty BBUY COTJIALeHNsI 00 OKOH-
4aTeJbHOCTH pelleHNs TPEeTeHCKOro Cy/ia, OTMEHUII Ollpefie/IeHue,
yKasas, UTO CYZly IepBOif MHCTaHLIUM HaJ|jIeXKaso UCCIefoBaTh J10-
BOJI 3asIBUTEJISI O IPOTUBOPEUNU PELIeHUs MyONTUUHOMY TOPSIIKY,
a TaKk)ke 0 HeM3BellleHNH OTBeTUMKa O PaCCMOTPEHUHU Jieia TpeTei-
CKUM cyziom®.

TakuM 0Opasom, o BCei BUANMOCTH, B Cy/aX peodiajaeT no3uLius
0 HEOOXOIMMOCTH KCCIIEZIOBATh IOBOJ] O HAPYIIEHUH OCHOBOIIO/A-
ralolyx NPUHIMIIOB POCCUMICKOTO NIpaBa Npy pa3pelleHny CIIOpOB
006 OTMeHe pelleHuii TpeTeiCKIX Cya0B. [Ipu 9TOM MOHATHE OCHOBO-
NOJIaralLyX NPUHIMIIOB POCCUICKOTO paBa UHOTAA IOHMMAEeTCS
PaCIIMPUTEIBHO, C TEM, UTOOBI MHbIE TOMMEHOBAHHbBIE B 3aKOHE OC-
HOBaHMS$ OCNIapUBaHK S TPETENCKOro pelleHK s BKJIIOUUTb B OCHOBO-
riosiaraolye NpUHLUIbI poccuiickoro npasa. Tak, Hanpumep, PAC
CeBepo-3anagHoro okpyra OTMEHU ONpeie/IeHHe O IPeKpalleHnn
MPOKM3BO/CTBA M0 fieTy 00 OCIapUBAHUU TPETEHCKOrO peleHus], [0-
CKOJIbKY 3asIBUTEJIb CChUIAJICS Ha HEM3BELIEHUEe O PAaCCMOTPEHUU
7iela, yKa3aB, YTO HEeU3BEIIEeHNe OTBETUMKA O paCCMOTPEHNN Jiefa
TPETEICKUM CyIOM MOXET SIBJIITbCS HApylleHeM OCHOBOIIOIara-
IOIIKUX MPUHLIUIIOB POCCUICKOTO0 mpaBa’l.

N° A08-6897/2012. OnpesienieHrie 06 0TKa3e B yAOBIETBOPEHHUH 3asBIeHUS 00 OTMEHE
peLIeHst TPETEHCKOro Cyia MHOIa pacCMaTpUBaeTCst Kak IpoLeccyasabHas ommnoka:
ornpejeeHre 06 OTKase B yIOBJIETBOPEHUH 3asIBJIEHHUSI OTMEHSETCS, a €0 IPOK3-
BOJICTBOM Ipekpalaetcs: noctranosaenne PAC Mockosckoro okpyra ot 11.09.2013 r.
o neny Ne A40-20459/13-69-5. Cm., onaako, nocraHoBieHre PAC MoCKOBCKOro oKpyra
ot 20.06.2012 r. mo meny Ne A41-2353/12 — onpenenenuie 06 0TKase B yAOBIETBOPEHUM
3asiBJIeHNs1 00 OTMeHe (B OTOBOpKe eCTb YKa3aHUe Ha OKOHYATEJIbHOCTb, HAPYIIEHHsI
OCHOBOIIOJIATAOIIMX IPUHIUIIOB POCCUIICKOrO IpaBa He yCTaHOBJIEHO) OCTABIIEHO Oe3
M3MEHeHMUs..

80 TlocranoBnenne @AC Mockosckoro okpyra ot 27.09.201 r.mo ey Ne A40-54715/13-68-
545; ananorn4uHbIii BeIBo/ B moctanoBneHnu ®AC Mockosckoro okpyra ot 21.08.2012 1.
o geny Ne A40-53726/12-56-501.

' Tlocranosnenue ®AC CeBepo-3anagnoro okpyra ot 20.11.2013 r. mo nemy N° A56—
31447/2013: «HM3 mamepuanos deaa 6uoHo, umo npu obpaweHuu 8 apoumpanicHulii cyo
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Kak cnipaBennuBo otMmeuaet A.B. ACOCKOB, pacliMpUTebHOE TOJ-
KOBaHUe MyOIMYHOr0 MOPS/IKA, TPYU KOTOPOM BCE MPOLIeCCYaibHbIe
OCHOBAHUsI OTMEHBI apOUTPAXKHOTO pellieH st PACCMATPUBAIOTCS KaK
MPOSIBJIEHHUE MPOLIECCYATBHOM COCTABSOIIEl TyOIUUHOTrO MOPSI-
Ka, IPUBEIET eCJIU HE K MOTHOM 0€CCMbICTIEHHOCTH, TO K 3HAYUTEIb-
HOMY CHMIKEHUIO IEHHOCTU U IMTPAKTUYECKOT O 3HAYECHU A UHCTUTY TA
OKOHYAaTeJIbHOCTH apOUTPasKHOTO pelieHus®,

BMmecre c Tem, kak 3aMeueHo A. B. ACOCKOBBIM, IO BCEM paCCMOTPEH-
HbIM B DAC MOCKOBCKOro OKpyra jiesiaM, B KOTOPbIX IPOM3BO/ICTBO
1o 3asBiennto 06 ormene pemuienuss MKAC mpu TTIIT P® 6bi10 nipe-
KpallleHO 10 MOTUBY OKOHYATEbHOCTH apOUTPaXKHOTO pelleHus,
KacCalMOHHbIH CY/1 HE UCCIIeI0BA BOITPOC O COOMIOEH UM 1Ty OITiy-
HoOro nopsiaka®.

He coBceM mOHATHO, 0O3HAYaeT JIM 3TO MOJTYaHHE KaCcCalIOHHOTO
CyZa, 4TO BblABHATaeMble 3asIBUTEJIEM BO3Pa>KeHUs, Kacarouecs
myOIMYHOrO MOpsiaKa, Obl IBHO G€30CHOBATEIbHBIMU, WU Peyb
uaeT 00 OCMBICJIEHHOM [IPaBOBOM NO3ULIUK. B ocieqHem ciyyae Ta-
KO€ pellieHre MOXeT ObITb 0O0CHOBAHO TEM, UTO MIPABOBOM PEXKUM
MeXyHapOJIHOr0 KOMMepUeCKOro apbuTpaska TpaauuOHHO SBJIsI-
eTcst 6osee MbepanbHbIM, YEM PEXXUM BHYTPEHHETO TPETENCKOTO
cyna, moatomy BeickazaHHas [Ipesunnymom BAC PO B nocraHoBe-
HuM oT 29.06.2010 r. N° 2070/10 mpaBoBasi NO3MIMS U OCIEAYIONas

c 3asnenenuem 06 ommene pewenus Tpemeiickozo cyoa 3A0 «TexnoBaam» ccelaanocs Ha Ha-
pyuenus, o komopuix udem peus 6 nynkme 2 uacmu 2 cmamou 233 AITIK P®. [To mHenuio 3a-
A8umens, 0aHHble HApYUeHUs OMHOCAMCS K 0CHOBON0IA2AIOUUM NPUHYUNAM POCCULICKO20
npasa, o komopbix 2o6opumcs 6 uacmu 3 cmamou 233 AIIK P®, u HapyuieHue komopbix A6-
JIS1IeMCsl 8 CUNLY NPOLECCYanbHO20 3aKOHA 0CHO8aHUeM 015 ommenbl pewienus Tpemetickozo
cyoan.

62 Acockoe A.B. [lonmycTUMOCTSD COr/aleHuit 06 uckioyennu ocnapuanus. C. 16-17.

6 JTa TEeHIEHIMsI COXPAaHMUIACh U B JIeJIaX, PACCMOTPEHHBIX 10CIE OMyOIMKOBaHUS CTa-
b1 A.B. AcockoBa: [Tocranosnenne ®AC Mockosckoro okpyra ot 13.12.2013 r. N2 ©05-
16476/2013 o menry Ne A40-111292/13-52-1035; ot 25.06.2013 r. o neny N° A40-173567/12—
50-1732; o1 16.09.2013 r. o memy N¢ A40-44852/13-69-208.
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KaccalMOHHas IPaKTHKa, Kacarllascsa BHyTPEHHUX TPETENCKUX
CYIOB, He sBJisseTCcs 0€3yCIOBHBIM OCHOBAHUEM [IJisl €€ TiepeHece-
HHSI HA MEXXIYHAPOIHBII KOMMepUYeCKHUit apOuTpax.

Jlaxke ecnu npu3HaTb, 4yTO pasbsicHeHue [Ipesuanyma BAC PO o He-
06X0AMMOCTH UCCIeIOBAHMS COOMIOEHY S TyOIMYHOrO MOPSIAKA PH
paccMOTpeHuH CopoB 06 OCApUBaHMHU PeLLeH T TPETEICKOro cyza
pacrpocTpaHsieTcst Ha MEXXAyHapOHbIN KOMMepYeCcKuii apouTpax,
pa3bsICHEeHUEe O HEAOMYCTUMOCTH MOAMEHBI My OIMYHBIM MOPSIKOM
crieliMaabHbIX OCHOBaHMIA OcnlapUBaHus, AaHHoe B I1. 4 UTndopmanu-
onHoro nucbMa [Ipesuanyma BAC PO ot 26.02.2013 1. N° 156 «<O630p
MPAKTUKY PACCMOTPEHUS apOUTPasKHBIMU CYAaMHU A€ O TPUMEHE-
HUV OTOBOPKH O Iy OJIMYHOM MOPSI/IKE KaK OCHOBAHMsI OTKA3a B IPU-
3HaHWU Y TPUBEIEHNH B MCIIOTHEHE NHOCTPAHHBIX CY1eOHBIX 1 ap-
OUTPaXKHBIX PELIEHN N, JOMKHO TOJIOKUTENBHO TOBJIMSATH Ha IPaK-
TUKY KaCCallMOHHbIX CY/IOB B IIJIaHE paCIlMPEHNs KPyTra OCHOBaHUM
OCIlapUBaHUs, OT KOTOPBIX CTOPOHBI MOT'YT OTKa3aThCsl.

3.4. Omka3 om npasa Ha ocnapugaHue apbumpa)kHo20
peuweHus u cm. 6 Egponelickoli KoHBeHyUU

Crarbs 6 KoHBEHIIMY O 3alKTe TPAB YeJIOBEKA U OCHOBHBIX CBOOO/I
1950 rona (nanee — EBponeiickast KOHBEHLIMsI) 3aKpeMIsieT IpaBo
Ha cripaBeTMBOE CyieOHOe pa3buparenbCTBO, yCTaHABIUBAET 6a30-
BbI€ MPOLeCCyasIbHble FapaHTUH. 3aKJIIOUUB apOUTPAXKHOE COTJIalle-
HIE, CTOPOHbI, BUIMMO, OTKa3bIBAOTCS OT OOJIBIIMHCTBA TapaHTHH,
yCTaHOBJIEHHBIX 3TOM CTaTheii®!; OCHOBHBIM TPeOOBaHUEM K [IEHCTBU-
TeJIbHOCTU TAaKOro otkasa B npaktuke ECIIY n nureparype cunra-
€TCs OTCYTCTBHE MOPOKA BOJIM PH 3aK/II0YEHUHN apOUTPaAXKHOTO

¢ Acockos A.B. Bnusnue ctaTbu 6 EBpomnelickoit KOHBEHIIMHM O 3alllTe NpaB YeaoBeKa
M OCHOBHBIX CBOOOJ Ha TpeTelickoe pazbuparenbctso // Bectuuk BAC PO. 2013. Ne 9.
C. 61-75; Landrove, J-C., European Convention on Human Rights’ Impact on Consensual
Arbitration: An Etat des Lieux of Strasbourg Case Law and of a Problematic Swiss Law
Feature // Human Rights at the Center / Ed. by Besson S. et al. Ziirich, 2006. PP. 73-97;
Besson S., Arbitration and Human Rights // ASA Bulletin. 2006. Vol. 24 (3). PP. 395-416.
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cornamennsa®. OTKasbiBasICh OT paBa Ha OCTapyuBaHKe apOUTpaK-
HOT'0 COIVIAIlIeHN s, CTOPOHbI UAYT AaJiblile M OTKa3bIBAIOTCS HE TOJIb-
KO OT IOpPMCIMKIIMY FOCYAAPCTBEHHBIX CY/I0B HA PACCMOTPEHHUEe MX
CIIOPOB IO CYIIECTBY, HO U OT KOHTPOJISI TOCYAAPCTBEHHBIX CYIOB
0 MecTy apOUTpa)kHOro pa3bupaTesbCTBa 3a CPABENTMBOCTBIO
apOUTPaXKHBIX PEIIEHUT, YUTO CTABUT BOIPOC O COOTBETCTBUM CT. 6
EBporieiicKkoii KOHBEHLMH.

EBporieiickasi KOHBEHIMsI IPUMEHUMA B TIEPBYIO OYEPE/Ib, K TOCY-
[lapCTBaM, 1, CTPOTO TOBOPSI, peUb I0/DKHA UTH HE O COOTBETCTBUM
OTKasa OT IpaBa Ha ocnapuBaHue cT. 6 EBponelickoii KOHBEeHLIIUU
(yC/I0BYIsI TAKOH IEMCTBUTEIBHOCTH YCTaHABIMBAIOTCS HAL[OHA b~
HBIMU [TPAaBUJIAMH), @ O OMYCTUMOCTH [PU3HAHMUS TOCYIapCTBAMU
BO3MOXKHOCTH TaKOrO OTKasa. /lJiss 3Toro Heo6X0JMMO OTBETUTD
Ha Gosiee MIMPOKUIT BOpOC: 00s13aHbI JI rocyaapcTBa obecredn-
BaThb COOTBETCTBUE apOUTPaXkKHbIX pa3duparesbCTs CT. 6 EBporneii-
CKOI1 KOHBEHIIWH, U €CJIN J1a, TO KAKUMU CPEJICTBAMU.

[Ipaktuka ECIIY u yueHble He JalOT OHO3HAYHOTO OTBETA Ha BO-
npoc 06 0053aHHOCTH rOCYIapCTBa 00eCneunBaTh COOTBETCTBUE
apOuTpaXkHbIX pazbuparenbcTs cT. 6 Konenuuu. B cootBercTBun
¢ aHanu3oM, npuBefeHHbIM C. beccoHOM®®, B HEKOTOPBIX Aenax —
R v. Switzerland u Nordstrom v. Netherlands — ECITY npsimo roso-
puT 06 OTCYTCTBUU TaKo# 00si3aHHOCTH, B ienie Jakob Boss Sohne
KG v Germany — KOCBEHHO BbICKAa3blBaeTCsl O €€ HalIu4uy, B Jielie
Suovaniemi and others v Finland oqHO3Ha4YHOr' 0 OTBETAa He faert. B nu-
Tepatype Takxe He 0OHApY)KMBAeTCs1 OMHO3HAYHOTO OTBeTa”.

Ha 6o7ee yacTHbli1 Bonpoc — 06 00s13aHHOCTH FrOCYyAapCTB 0Oecreyu-
BaTh [IEPECMOTP pELIeHMI apOUTPaKel IPOLUTUPOBAHHAS IPAKTHKA

8 Deweer v. Belguim, App. No 6903/75; R. v. Switzerland, No. 10881/84.
¢ Besson S., Arbitration and Human Rights. Para. 34.
67 Ibid.
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ECITY orBeuaeT oTpuniatenbHo%. CunTaeTcs, 4TO KOHTPOJIb 3a CIpa-
BEUIMBOCTBIO apOUTPAXKHBIX PEIIeHUI Ha 3Tale UX MPU3HAHUS
U IIPUHYAUTEIPHOTO UCIIOJTHEHN A ABJIAETCA I[OCTaTOLIHbIMég.

BbIBOZ O TOM, UTO KpuTepuu CT. 6 KOHBEHL[MM CUUTAIOTCS COOIO-
JIEHHBIMU MTPU CyeOHOM KOHTPOJIE Ha CTaUM PU3HAHUS U TIPUBE-
JIeHUsI B UCTIOIHEHE apOUTPaKHOTO pelLleHsl, IPUBOAUT K TOMY,
4TO NMOZIaBIsIIoLIee OOMBIIMHCTBO CUTYaLMi, BO3HUKAOIIUX B ITPaK-
THKE, UMEIOT yJI0BJIETBOPUTEIbHOE pelleHHeE.

B osib3y 0TCy TCTBUS 00I3aHHOCTH OCYIapCTBa 00€CIeUnTh KOH-
TPOJIb 32 apOUTPAKHBIM PEIIEHNEM UMEHHO Ha CTaJUM €r0 OTMe-
HbI IPUBOJIUTCS IOBOJ O TOM, YTO FOCYIapPCTBA HE MOT'YT CUUTATh-
CSl HAPYIIUBLIMMY 063aHHOCTb KOHTPOIMPOBATh PACCMOTPEHME
CMOpOB apOUTpakaMu, eCJIM CAMU CTOPOHBI IOTOBOPUITUCH 00 OT-
Ka3e OT TAKOTO KOHTPOJISI B MOMEHT 3aKJIF0OYeHUsI apOUTPasKHOTO
cornarueHus’.

[Ipo67eMa COOTHOIIIEHUS TIpaBa Ha OTKa3 OT OClapuBaHus apOu-
TPa’kHOTO pellleHUs U CT. 6 EBponeiickoii KOHBEHLIUU AOCTaTOu-
HO no;[po6Ho uccnenoana B lIseiinapuu. [lo 2012 r. B npakTuke
BepxosHoro Cypa llIBeiiniapuu 3TOT BONpOC BO3HUKAJ [1Ba pasa,
OIHAKO B 000UX C/Tyyasix He MOJIyUn/I OKOHYATEIbHOTO paspeliie-
Hud. B pemennn 2007 r”!. BepxoBHblii Cyn nocuura, 4To OTKas

8 Nordstrém-Janzon v. The Netherlands, App. No. 28101/95, Eur. Comm’n H.R. November 27,
1996, DR 87-B.; R. v. Switzerland, App. No. 10881/84, Eur. Comm’n H.R., March 4, 1983, DR
51,83-93.

% Jakob Boss Sohne KG v. Germany, App. No. 18479/91, decision of 2 December 1991; Krausz N.,
Op cit. P. 16.

7 Ringquist Fr, Do Procedural Human Rights Requirements Apply to Arbitration —a Study of
Article 6 (1) of the European Convention on Human Rights and its Bearing upon Arbitration.
Master Thesis. 2005. P. 35. (http://lup.lub.lu.se/luur/download?func=downloadFile&reco
rdOId=1561507&fdeOld=1565658). Pemenue Bepxosroro Cyna llIseiinapun ot 4 sHBaps
2012 r. ATF 4A_238/2011. Para. 3.2.

/U ATF 133111 235 (www.bger.ch).
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npodeccroHaabHOTO TEHHUCUCTA OT MpaBa Ha OCllapuBaHue ap-
OUTPaKHOTO pEIeHNs 10 TI0ObIM OCHOBAHUAM HE UMEET CHUJIbI,
HECMOTPS Ha TO YTO COIiaiieHue 00 OTKa3e COOTBETCTBYET BCEM
yCJIOBUAM, YCTaHOBJIEHHBIM CT. 192 3akoHa lIBeiinapuu 06 ap6u-
Tpaxe. Cyaby MOCUUTAIIN, UTO UTPOK, TIOANKCABLIMI COralleHue,
B JIEIICTBUTEIbHOCTU HE MOT BJIMSTb Ha €r0 COep>KaHue: B CJIO-
YKUBILLENCS cucTeMe NpodpecCroHaabHOrO CIopTa AJisl TOro, YTOo-
Obl y4acTBOBATh B COPEBHOBAHUSIX, HE OCTABAJIOCh HIYETO, KPOME,
KaK II0CTaBUTb CBOIO MOJIIUCh, €r0 BOJI Oblsia HecBoOonHO. OTKa3
OT MepecMoTpa apOUTPasKHOTO PEIIEHHUs B TAKUX 00CTOSITEIbCTBAX
«Bbl3bl8AEM 80NpOCHL C Mouku 3peHusi cm. 6 (1) Eeponetickoil koHgeHyuu
0 npasax uesnoeexa». ITo 1e10, CTPOro TOBOPSI, He IOMOraeT B pa3pe-
ILIEHUU BOTIPOCaA O IPUHLMIIMAJIbHOM JOMYCTUMOCTH OTKa3a OT I1paBa
Ha OCIlapyBaHMe, NOCKOJbKY Y Cy/la «<BO3HUKIIU BOIPOCHI» B CBSI3U
C TIOPOKOM BOJIY NTPH 3aKJII0YeHUU COTJIallleHus], a He C IPUHIUIH-
a7IbHbIM COOTBETCTBMEM OTKa3a OT [paBa Ha ocriaprBaHue cT. 6 (1)
EBponeiickoil KOHBEHI M.

B 2008 r. cTopoHa KOMMepUYeCKOro Cropa, OTKa3aBllascs OT IpaBa
Ha ocllapyBaHue apOUTPaKHOTO pellieHtst B COOTBETCTBUU CO CT. 192
3akona o MUII u B moceaytoiiemM 00paTUBIIAsICS B OCYJapCTBEH-
HBII Cy[1 38 TAKUM 00KaoBaHueM, ccbitanach Ha fesno 2007 1. u oT-
Meyarna, uTo paHee Bepxosubiit Cyp llIBelinapuu ykasasn Ha co-
MHHUTEJIBHOCTb COOTBETCTBHUSI OTKa3a OT IpaBa Ha 00xanoBaHue
apOUTPaKHOrO perieHus CT. 6 EBponeiickoit KOHBEHI[UY O TpaBax
yesnoBeka. BepxoBHbiit CyJ OTBETU HA 3TOT apryMEHT CJIefyio-
M 00pa3oM: ¢ 0HOM CTOPOHBI, Cy1 OTMETHUII, YTO B KOHKPETHOM
7iesie CTOPOHA He IPOJIEMOHCTPUPOBana, Kak cT. 192 mseiinapcko-
ro 3akona o MYII npotuBopeunrt ct. 6 KoHBEHI[MK — HU B 0011IEM,
HU TPUMEHUTENIBHO K 00CTOSITEIbCTBAM [Ie/1a; C IPYTOii CTOPOHBI,
Cyn ykasan, uto B gesie 2007 r. peub 1ii/1a 0 CIIOPTUBHOM apOuTpa-
K€ U 0 IPUMEHEHMUHU K CIIOPTCMEHY AUMCLUIIIMHAPHBIX CAaHKLIUH,
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B TO BpeMs Kak B paccmaTpuBaemoM B 2008 1. nese peysb 111/1a 0 KOM-
MepYecKoM crope’?.

TMoswuiusa BepxoHoro Cy/a Obiia OKOHYATETBHO BEIPaXKEHA B peliie-
HUM oT 4 ssHBaps 2012 1. (4A 238/2011). [To muenuto Bepxosnoro Cyna
[lIBeiiliapuy, 0TKa3 OT IpaBa Ha OCllaprBaHue He TIPOTUBOPEUUT CT.
6 (1) EBponerickoii koHBeHIMU. VIcKIoueHre npaBa Ha OCcrlapyBaHue
NIEMCTBUTEIBHO [ie/IaeT HEBO3MOYKHBIM OCITApUBaHUe apOUTPaKHOTO
pelleHus], BBIHECEHHOT O C HapylleHrneM QyHaMeHTalbHbIX IPOLeC-
CyasbHbIX rapaHTuii, 3aKpenneHHbix B Konenuuu. OpHako Hut OyK-
Ba, HU yX CT. 192 He orpaHMYMBaIOT BO3MOXKHOCTb OTKa3a OT TaKUX
rapaHTUi, €C/IM TaKOM OTKa3 HEeABYCMbICJIEHHbIN 1 HE IIPOTUBOPE-
YUT HUKAKOMY «BaXHOMY MyOmiuHOMY nHTepecy». llIBeitnapckum
IIPaBOM JIONYCKAeTCs TOJIbKO MPSIMO Bblpa>ke€HHbIN IBYCTOPOHHUM
cBOGOHBIN OT AedEeKTOB BOIM OTKA3 OT MpaBa Ha OCIapruBaHHUE.
Kpome Toro, a priori BO3MOXXHOCTb OTKa3a He HapyllaeT HUKAKOH
Ba)KHBI MyOIMYHBIN HHTEPEC: B OCHOBE apOUTpaka JIEKUT COrJia-
LIEHNE CTOPOH, U B TAKOM IIPOLIECCYaTbHOM KOHTEKCTE HET OCHO-
BaHMIi HEe IONyCKaTh OTKa3 OT IpaBa Ha OCNlapuBaHue, CAEeTaHHbIA
J10 BbIHECEHUS apOUTPa’KHOrO pelieHus. HeT mpuumH IuiiaTh CTO-
POHBI XXeJ1aeMOr0 UCKJ/IIOUEHM I BMELIaTeIbCTBa rOCyAapCTBa B pas-
pelleHue Ux criopa B HapylleHKe NpUHLMIAa KOHQUAEHI[MaTbHOCTH
¥ )KeJIaHUSI CTOPOH OBICTPO MOy YU Th IPUHYIUTEIBHO UCTIOTTHUMOE
apOUTpaXKHOE pelleHue.

Takum o6pasom, Bepxosubiit Cy[i MocYuTasI, 4TO BOMPOC O JIOMY-
CTMMOCTH OTKa3a JOJDKEeH pelaTbCs 0 HalMOHAIbHOMY MpaBy
[lIBeiinapun, KOTOpOe obecrneurBaeT HEOOXOAUMBbIE MPOLECCYalTb-
HbIE FapaHTHUH, 1 JIOJDKEH JIOMYCKAThCS, €CJIM TpeOOBaHMs IBEiIap-
CKOTo Ipasa cOOMIOIEHbl; HUKAKOM ny6anan?1 HMHTEpecC IIpU 3TOM

2 ATF 134 11T 260 (www.bger.ch), para. 3.2.3. lHTepecHO, 4YTO B 9TOM JieJie MHTepeChl
orseTuuka npeacrasnsn C. beccon.
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HE HApYIIAeTCsl, a KOHTPOJIb 32 CIIPABEIMBOCTDIO PElleHus apOu-
Tpaka B CUTyallMy OTKa3a OCYLIECTBIISIETCS Ha dTale IpU3HaHUs
Y TIPUBEJIEHUS B UCIIOTHEHUE PEIeHNI apOuTparket.

OnHako B psifie ciyyaeB 00eCleynThb UCClieJOBaHue COOM0IeH s
6a30BbIx rapaHTHii EBponeicKoii KOHBEHIIMK Ha dTale MpU3Ha-
HUS ¥ TIPUBELIEHUSI B UCTIOJIHEHNE HEBO3MOXKHO. Peub umet 00 ap-
OMTpaKHbIX peleHunsIXx 00 OTKa3e B UCKe’s, 0 MOCTaHOBJIEHUSIX ap-
OuTpaxeit 06 OTCYTCTBUM KOMIIETEHLINH, O PELIEHUSIX, KOTOPBIE
10 CBOEH IPUPO/iEe He NMOAJeXaT NPU3HAHUIO U IPUHYUTEIbHOMY
VICTIOJIHEHMIO (HarlpuMep, 0 IPU3HAHUU I0OPUANYECKUX PaKTOB J1eii-
CTBUTEJIbHBIMY/HeAeHCTBUTENbHBIMM). [Ipri3HaHue oTKasa oT Impa-
Ba Ha OCIlapUBaHKE JJOMYCTUMbBIM B TaKMX CUTYyalMsX BbI3bIBaeT
cepbesHble oraceHus’™.

O6cyrkaaeTcst Tak)Ke BOMPOC O COOTBETCTBUU CT. 6 EBporeiickoit
KOHBEHIIMM OTKa3a OT OCIIapMBaHUSs [0 OCHOBAHUIO MyOINYHO-
rO MOpsIJIKa M CXOXXUM OCHOBAHUSIM. P11 aBTOPOB cuMTaeT Takon
OTKa3 HeJOMyCTUMbIM: aBTOHOMUS BOJIM [JO/DKHA ObITh OrpaHu-
4eHa, JI7Is1 TOro 4yToObl 06ecreynTb Haau4ye OCHOBHBIX MPOLEC-
Cya/bHbIX rapaHTuii”. Cpenn Ipyrux OCHOBaHMI, OcllapMBaHue
10 KOTOPBIM He JI0MYCKaeTCsl, Ha3blBaeTCsl CEpbe3HOe HapyIle-
HHe IIpoLelyphl (IfpaBa M3JIOXKUTb CBOIO MO3UIIMIO MO Jesy, Ipa-
Ba Ha 0TBOJ ap6uTpa)’®. O6OCHOBBIBAETCS, YTO CTOPOHBI HE MO-
T'yT IOTOBOPUTHCS O MPOLIEYPE, KOTOopas OyeT MpsMO HapyLIaTh

B Poccun yske OblyI TpeLieieHT, KOraa ucTer 00paTniics B roCyAapCTBEHHBI CY I C 3as1B-
nieHneM 00 OTMeHe pelleHKst apOUTPOB B TOI YaCTH, B KOTOPOI ObIJI0 OTKA3aHO BO B3bI-
CKAHMHU HEKOTOPBIX cyneOHbIX pacxonos: nocraHoBiaeHre ®AC MockoBCKOro okpyra
ot 16.01.2014 r. Ne ®05-5473/2012 no neny Ne A40-24420/12-25-115; B aTOM fiene UCTell,
BU/MMO, He ObUT Cepbe3HO 3aMHTEPECOBAH B OCMApUBaHUK apOUTPaXHOTO pelLleHs,
[09TOMY J1ake He 00>KaioBas orpe/ieIeHre Cy/ia IepBOii MHCTAHL[MK B KACCALMOHHYIO.
4 Besson S., Op. cit. Para. 35, fn. 34; Ringquist Fr., Op. cit. P. 35; Landrove J-C., Op. cit. P. 99.
5 0630p nuteparypsl: Krausz N., Op. cit. P. 16; Landrove J. — C., Op. cit. PP. 98-99.

¢ Landrove J-C., Op. cit. P. 98.
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Takve GpyHIaMeHTaIbHbIE TPUHIUIIbI Ty OIMYHOrO MOPSKA, Kak due
process 1 natural justice”. Bumumo, 3T0 BEpHO, OJHAKO 00CYX1aTb
3TOT BOIPOC, HA HAIII B3IJIsI/T, HEOOXOMMO B CBETE HALMOHAIbHBIX
3aKOHO/IATEe/bCTB, a He B CBeTe CT. 6 EBponeiickoit koHBeHuu. [1pu
3TOM HeJb3$l HE YUUTbIBATh, UTO FapaHTUH, YCTAHOBJIEHHBIE CT. 6
EBponeriickoit kouBeH1MY, CT. V (2) (b) Hb}o—VIopKCKof/i KOHBEHIIUU
1 CT. 34 TUMIOBOTO 3aKOHA O MEXX1yHAPOAHOM KOMMEPYECKOM apOu-
Tpake IpaKTUYeCKU UEHTUYHbI; BBICKa3aHO MHEHUE, UTO BCE ITU
IpaBUJIa SIBJISIIOTCS YaCThIO MEXAYHAapOAHOrO NMPOLECCyaabHOro
nopsiika’®. OTBET Ha BOMPOCHI MOXKET OBITh PA3HBIM B 3aBUCHMO-
cTH 06CTOSITENbCTB KOHKpeTHOro fiena. Kak ormeuvaet C. Beccow,
B HEKOTOPBIX CUTYALUSIX OTKA3 MOXeT ObITb pa3yMHbIM, a B [PY-
r'UX — HEPA3yMHbIM; HEOOXOMMO UCCIIEe0BaTh 0OCTOSATEIbCTBA
3aKTI0YeHUs apOUTPaXKHOTO corateHus (peCTaBIIsIv U CTO-
POHY IOPUCTHI, ObL/Ia JIK BOJIS HA 3aK/TI0UEHME COTTIaleH st CBOOOI-
HOI1), CEPbe3HOCTD 3asIBJICHHOTO HAPYIIEHMUS, TO3ULHAI0 CTOPOHBI
B IIpoliecce (He yTpaTuJ/a i CTOPOHA BCJIe[ICTBUE CBOMX MPOLEC-
CyaJIbHBIX IEMCTBUIA B X0/ie apOUTpaskHOrO pa3drpaTenbCTBa BO3-
MO>KHOCTb 3a$IBUTb O HAPYLUEHM X Ha 3Talle NPU3HAHUS U IPUHY-
IUTETHHOrO UCTIONHEHNsT apOUTPAKHOTO peleHus)”.

[lepeHocs aTu paccyXaeHus Ha pOCCUICKYIO IT0UBY, MOXXHO 3aKJIIO-
YUTb, UTO PELEHNE POCCUIICKOr0 NPaBONOPSAKa, IPOSIBIISIOILEeCs
B cT. 40 3akoHa o TpeTeiickux cyaax v B npakTiuke AC MockoBcKoro
OKpyTa 110 BOIPOoCy 00 OKOHYATETbHOCTH apOUTPAXKHOTO PeLIeHuS],
He IPOTUBOpeYnT CT. 6 EBponelickoii koHBeHIIMHU. Peikne cutyauuy,
KOr/la OTKa3 OT IIpaBa Ha OCllapyBaHKe He BOCIOJIHSETCS BO3MOX-
HOCTbIO BO3pakaTb IPOTUB MPU3HAHUS U IPUBEIECHUS B UCIIOJIHE-
HUe apOUTpPaXkKHBbIX PEeLIeHUH, JOMKHBI PeIlaThCsl B 3aBUCHMOCTU
OT 06CTOATENBCTB KOHKPETHOTO fIEIa.

77 Ibid.
8 Krausz N., Op. cit. P. 16.
7 Besson S,. Op. cit. Para. 35; Krausz N., Op. cit. P. 16.
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3.5. lpoekmbl usmeHeHuli

B HacTodlee BpeMA UMEETCA KaK MUHUMYM [IBd 3aKOHOIIPOEKTA,
3aTparuBarOUnx BONIpoOC 06 OKOHYATEJIbHOCTH PELIEHNA MEXAYHA-
POJIHOTO KOMMEPYECKOT0 apOuTpaxa.

B nepBom utenun npunat [ocynapctBenHoi nymoit PO 3akoHo-
npoekT N° 583004-5 «O BHeceHuu n3MeHeHuii B 3akoH Poccuiickoii
®enepanuu «O MeXIYHAPOAHOM KOMMEPUYECKOM apOUTpaxKe», 13-
naraomui 1. 1 ct. 34 3aKoHa 0 MeXAYHapOAHOM KOMMEpPYECKOM
apbuTpaske B ClIeyIOLIEH peaKI1u:

«Ecau cmoponet He npedycmompenu 8 apobumpaxcHom coza-
wieHuu, 4mo peuleHue apoumpanicHozo (mpemetickozo) cyoa s6-
J15lemcsl OKOHUAMeIbHbLM, 0CNAapusaHue 8 cyoe apoumpaicHozo
peuwieHuss moxcem Gbimb Npou3gedeHo MoJbko nymem nooauu
xodamaticmea 06 ommeHe 8 coomeemcmsuu ¢ nynkmamu 2 u 3
Hacmoaweii cmamou.

[IpuHATHE 3TOr0 3aKOHOMPOEKTA MOBJIEKJIO Obl 38 COOOI 3aKOHO-
naTesibHOE 3aKperuieHue MPakTUKY, yoxe craoxuiuerics B DAC Mo-
CKOBCKOTO OKpYyTa 0 BOMpOCY 00 0crnaprBaHuy apOUTPaXHbIX pe-
weHui. TekcT npeanaraemMon pefakuuu 1. 1 ¢tT. 34 He yctaHaBIMUBa-
eT HU 0co0bIX TpeboBaHuit K popme apOUTPa)KHOTO COTJIALIEHUS],
HU TpeOOBaHUI K HALIMOHAIBHOCTH MJTM IPAXKAAHCTBY CTOPOH CO-
ryateHus 00 UCKIIIOUEHU ] OCTIapUBaHU s apOUTPaXKHOTO PelleH s,
HU OrpaHUYeHU I Kpyra OCHOBaHUI OCIIapyMBaHMUsl, OT KOTOPBIX CTO-
POHBI MOTYT OTKa3aThbCs. [lanbHeliiee 00CyskieH1e 3aKOHOMPOEKTa
BO BTOPOM YTEHUU HECKOJIBKO Pa3 OTKJIAIbIBAIOCh, BUMMO, B CBSI31
C IIMPOKO 00CY>KAaeMOii B HACTOSIIIee BpeMs KOMITTIEKCHOM pedop-
MO#1 apOUTPaXkKHOTO 3aKOHOJATEIbCTBA.

B pamkax ykasaHHOH pedopMbl peasiaraeTcsl BBeJjeHue Mpak-
TUYECKU eIMHOO0OpPa3HOro peryaupoBaHMs OTKasa OT IpaBa
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Ha OCIapuBaHUe PeIleHUi TPETENUCKUX CYI0B U MeX1YHAPOJHOTO
KOMMEpPYECKOro apOuTpaxa, OTNYAIIIErocs OT YKa3aHHOTO BbIIIIE
3akonompoekTa N 583004-5%. [IpaBuia 06 OTMEHE peleHuii MeX-
JIyHapPOJHOTO KOMMEPYECKOTO apOUTpaka YCTaHOBJIEHBI B HOBOI
IPOEKTUPYEMOI BEPCUH CT. 34:

«1.0cnapusanue 6 cyde apbumpaxcHozo pewieHus moxcem Obime
npou3seedeHo moJibko nymem nodauu xooamaticmea 06 ommeHe
6 coomeemcmeuu ¢ nyRkmamu 2 u 3 nacmoaujeii cmamou. B ap-
bumpaxcHom cozaaweHuu, npedycmampusarouyem adMUHUCMpU-
poeaHue apbumpaxica nocmosiHHO OelicmeyouuM apoumpaxicHblm
yupexcoeHuem, moxcem Obimb npedycMOMpPEHO, Umo apoumpanc-
HOE peuwleHUe A61emcs OKOHYamelbHblM. B ykasanHom cayuae
apbumpasicHoe pewieHue moxcem 6bims OMMeHEHO CYOOM Ha OC-
HOBAHUU X00amaticmea 06 OmmeHe UCKIIOHUMENbHO N0 OCHOBAHU-
SIM, YCMAHOBAEHHbLM NOONYHKMOM 2 nynkma 2 nacmosweii cma-
mou. Eciu 6 apbumpancrom cozaauieHuu He npedycmompeHo, 4mo
apobumpaxicroe pewieHue s1615emcs OKOHUAMEbHbLM, MO MAKoe
peuieHue moxcem Oblmb OMMEHEHO CYOOM NO OCHOBAHUSM, ycma-
HOBIEHHBIM NYHKMOM 2 HACMOoAWeti cCmambl, npu 3Mom peuweHue
MOocem OblMb OMMEHEHO N0 OCHOBAHUSM, YCMAHOBIEHHbLM NOO0-
NyHKMOM 2 nyHkma 2 Hacmosaujeii cmambvl, U 8 Mom cy4ae, ecau
cmopoHa, nodaswias 3asiéieHue 06 ommeHe peuleHUs, He CCbLIa-
€mcs Ha YKA3aHHble OCHOBAHUS.

M3 aToro npaBuia BUJHO, UTO, B OTJIMUME OT AEWCTBYIOLIEH B Ha-
crosiuii MoMeHT cT. 40 3akoHa 0 TpeTelickux cynax (neiicTBue
koTopoit ®AC MockoBcKoro okpyra contra legem pacrnpocTpaHsieT

80

Cratbs 35 3akoHonpoekra N¢ 00/04-11250/12-13/46-13-4 «O Tpereiickux cynax 1 ap-
6urpaxe (Tpereiickom pazbuparenbcTse) B Poccuiickoit Pepepaunu» u cT. 34 3aK0OHO-
npoexTa Ne 00/04-11251/12-13/46-13-4 «O BHeCeHUH U3MEHEHUH B OT/JeJIbHbIE 3aKOHO-
nartesnbHble akTbl Poccuiickoit @enepanuu B ¢Bs3u ¢ npuHsaTHeM QenepanbHOro 3ako-
Ha «O TpeTeficKuX cygax u apbuTpaxe (Tpereiickom pasbuparenbctse) B Poccuiickoit
Denepanum.

297



HoBble ropr30HTEI MeXAYHAPOAHOrO apOuTpaska. Boimyck 2

Ha MEXIYHapOIHBII KOMMepuecKuit apoutpax): (1) uckmovaeTcs
BO3MOXXHOCTb OTKa3a OT IpaBa Ha OCTapuBaHue B CJIy4ae paccMo-
TPEHMsI CIIOpa MEXIYHAPOAHBIM KOMMepUeCKUM apouTpaxem ad
hoc, u, (2) cornariennst 06 0TKase OT IpaBa Ha OCapMBaHKe He MO-
T'yT ObITh 3aK/TIOYEHBI B OTHOIIEHNY IBYX OCHOBAHUIA: IPOTUBOPEUMS
ny6IMYHOMY MOPSIAKY ¥ HEBO3MOXKHOCTH 00beKTa criopa ObITh Ipe-
MEeTOM apOUTpaXkHOro pazbupaTenbCTBa (MO 2 1. 2 IPOEKTUpYe-
MoOii CT. 34 3aKOHA O MeXTyHapOHOM KOMMEPYECKOM apOuTpaxe).
[Ipy 5TOM OrpaHnYeHus 10 KPyTy JIML, aHaJIOTUYHbIE [IeliC TBYIOLIUM
BO MHOTHX TPaBOMOPS/IKAX, OMMCAHHBIX BbIILIE, HE YCTAHABIMBAKOTCS.

VIHTepecHo, UTOo, B OTJIMYME OT MPOEKTA CT. 35 3aKOHA O TPETEHUCKUX
cyzax, cT. 34 mpoeKTa 0 MeXX/IyHapOJHOM KOMMepUeCKOM apOuTpaske
He TpebyeT, yToObI cornalieHre 06 OTKase OT IpaBa Ha OClapUBaHue
OBbLIIO «TIpsiMbIM». [10 BCelt BUANMOCTH, aBTOPbI 3aKOHOIPOEKTOB B Ya-
cru TpeboBaHus K GOPMYIMPOBAHUIO CTOPOHAMMU TIPABa Ha OTKA3
OT OCIIapMBaHMsI HAMEPEHHO YCTaHOBU/IM O0JIe€e BBICOKHIA CTaHAAPT
1151 BHY TPEHHUX TPETENCKUX Cy0B. Takoi MOAXO0/ B ONpeeIEHHON
CTeIeH! NOATBEeP)K/1aeT N3JI0XKEHHbIE BhILIe TPe/IN0JI0KEeH s Kaca-
TEeJIbHO JOMyCTUMOCTH OTKas3a OT IIpaBa Ha OCIapuBaHUe NOCPe[-
CTBOM CCBUIKHM Ha MOJIOKEHUsI pernamMeHTa apOuTpask Horo MHCTH-
TyTa, COAEpXKalllne MpaBuia 00 OKOHYATETbHOCTH apOUTPaXKHOTO
pelLlIeHN s, BBIHECEHHOTO 110 IPaBUJIaM TaKOro perjaMeHTa.

3akniyeHue

OkonuartenbHO chopmupoBabLiniics B 2013 I. OX0 pOCCUICKHUX
CY/IOB K COTJIALIEHUI0 06 OKOHUATENIbHOCTHU PEIIeHNs MEXTyHa-
POZIHOrO KOMMEPUECKOro apOuTpaska B BBICOKOM CTereHn obecrie-
4uBaeT cBOGOY IOrOBOPa M @BTOHOMUIO BOJIH JIMLI, 3aKJTI0YAIOIINX
apOUTpakHbIE COTTAIIEHNS. ITO CTABUT POCCUICKUI HHCTUTYT
OTKa3a OT TpaBa Ha OclapruBaHue apOUTPaKHbIX PEIEHWI B OIUH
psin ¢ Haubosnee nubepanbHpIMU 3apyOeXXHbIMU aHaoraMu. Bmecte
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C TeM CJIOKHO He MPU3HATh, UTO YCTAHOBJIEHNE CyAeOHOIT MPaKTH-
KOIi BeCbMa HU3KUX TPeOOBAHUIL, MPEAbSBISEMBIX K COTTIALIEHIIO
006 0TKase OT rpaBa Ha OClTapuBaHKeE, MOTJIO IPUBECTU K TOMY, UTO
MHOTH€ yYaC THUKY BHEITHEIKOHOMUUECKUX OTHOLIEHU 1 BKITIOUMIIN
B CBOM JIOTOBOPBI COTTaleHNst 00 OKOHYATEIbHOCTH apOUTPaXKHBIX
pelleHun, He TIOHUMasl peaJbHbIX NPAaBOBbIX NOCJIEACTBUI AaHHO-
ro ycnoBust. C y4eTOM JpaMaTUueCcKuX MOCIeACTBUN COTIalIeH s
00 0TKa3e OT IpaBa Ha OCIIApPUBAHUE TAKYIO HEOXKUJAHHOCTh MOX-
HO ObLI0 ObI PU3HATH HEJJOCTATKOM MO3UIUH, 3aHATON POCCUICKHU-
MU cynamu. BmecTe ¢ TeM, Kak pejicTaBsieTCs, CTaTUCTUKA OTMEH
pelieHnit MeX IYHAPOIHOTO KOMMEPUECKOTr0 apOUTpaka 1 CBOEO-
OpasHoe TONKOBaHKeE MyOIMYHOTrO MOPSI/IKA, AaBAEMOE POCCUICKUMU
cynaMu®!, IPUBOIAT K BBIBOY, UTO HEMpPeIBUIEHHAS OKOHYATETb-
HOCTb apOUTPAXKHBIX PEIIEHNI — 3TO MEHbIIIEE U3 3071

81 Hamnpumep: Kapabenvrukos B.P. Beiciumit Ap6urpaxHsiit Cyn PO 06bscHseT my6amnuHbIit
nopsiiok // 3axon. 2013. N¢ 5. C. 115-122.
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ANTI-SUIT MEASURES GRANTED
BY ARBITRATORS IN SUPPORT
TO ARBITRATION AGREEMENT

Introduction

By entering into an arbitration agreement a party undertakes to refer
any disputes that may arise with another party to arbitration, to take
part in the proceedings in good faith and to carry out the award that
will be rendered. Unfortunately, it is becoming very popular for one of
the parties (typically the party with the weaker position or no defence
at all) to escape the arbitration agreement by commencing the parallel
court proceedings in another jurisdiction!. Anti-suit measures may
serve as good instrument for fighting with such abusive behaviour.

The main purpose of using anti-suit measures in international
arbitration is to protect and uphold arbitration agreement by
restraining a person, who has agreed by contract to refer disputes to
arbitration, from commencing and/or pursuing legal proceedings in
different fora. These goals can be achieved through anti-suit measures
issued not only by the state courts, but also by the arbitrators, both,
at the very beginning and the end of the arbitration proceedings.
Such anti-suit measures can be either as an interim measure (anti-
suit injunctions) or as an order in the final arbitral award.

' Ricardo Quass Duarte, “Anti-suit injunctions in the context of international commercial
arbitration”, available online: http://www.trenchrossiewatanabe.com.br/ noticias/
Antitruste%20texto_integral.pdf, p. 1.

300



Vilija Vaitkute Pavan

Anti-suit measures issued by the arbitrators have always faced
theoretical and practical problems in the context of powers to grant
such measures as well as recognition and enforcement. Though 1958
New York Convention on Recognition and Enforcement of Foreign
Arbitral Awards (“New York Convention”) aims to recognize and
enforce both — positive and negative — effects of the arbitration
agreement?, one cannot find clear answer either in the New York
Convention or other international legal documents as to the court’s
and arbitral tribunal’s powers to issue anti-suit measures to upheld
both effects of the arbitration agreement which should be recognized
and enforced by all New York Convention countries.

The court’s ability to issue anti-suit injunctions to upheld arbitration
agreement had been already widely discussed, especially after ECJ’s
decision in West Tankers® case. In the light of the mentioned ECJ]
decision, what can be expected from EC] in Gazprom v. Lithuania case
involving the question on enforceability of anti-suit injunction in the
final arbitral award? If following the Kompetenz-Kompetenz principle
arbitrators do have powers to rule on their jurisdiction, can they issue
anti-suit measures in order to protect their jurisdiction? If arbitrators
do have power to grant anti-suit injunctions, do they also have powers
to sanction for their non-compliance? Considering that the powers of
arbitrators to grant anti-suit measures to uphold arbitration agreement
may differ depending on applicable rules to arbitration proceedings
and lex arbitri, maybe it is a good time to discuss possible international
legal instruments allowing parties which choose arbitration to be
sure that their arbitration agreement shall be equally protected by
arbitrators all over the world? Or maybe no legal changes are needed
since parties in arbitration may get the same “anti-suit measure” effect
by other contractual and/or legal means?

2 ICCA'S Guide to the interpretation of the 1958 New York Convention, 2009, p. 8.
*  ECJjudgment in the case Allianz SpA v. West Tankers Inc. No. C-185/07 of 9 February 2010,
p.1-00663, 2009.
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The article will concentrate on anti-suit measures granted by arbitrators
in support to arbitration. The author will (i) shortly review the problems
of anti-suit injunctions issued by courts in support to arbitration,
especially in connection to the Council Regulation (EC) No 44/2001 of
22 December 2000 on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters (Brussels I Regulation);
(i) analyse powers to issue anti-suit measures by arbitrators including
emergency arbitrators; (iiij) consequences for breaching anti-suit
measures (iv) issues related to recognition and enforceability in the
light of Brussels I. Following the analysis on all these questions the
conclusions will be presented in part (v).

I Anti-suit injunctions issued by courts
in relation to international arbitration

Anti-suit injunctions issued by the national courts in international
arbitration are not the main focus of this article. Nevertheless, since
the rationale behind arbitrators’ powers to grant such measures
originates from courts’ anti-suit injunctions, for the purposes of
systematic analysis it will be briefly looked at the recent trends of
court’s anti-suit injunctions.

There is a fundamental conceptual division between the common
law and civil law countries with respect to their approaches to anti-
suit injunctions®. In the common law countries (England, the U.S.,
Singapore, etc.) a court issues anti-suit injunctions to protect the
parties’ contractual right to arbitration and to uphold their arbitration
agreement’. The civil law countries tend to believe that anti-suit
injunctions are directed against foreign sovereignty as much as against

4 Grace Gunah Kim, “After the EC]‘s West Tankers: the clash of civilizations on the issue of an
anti-suit injunction”, in: 12 Cardozo ]. Conflict Resol, 573-2010-2011, note 23.
5 Grace Gunah Kim, supra note 4, note 26.
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the parties themselves®. Some civil law countries, such as Venezuela
or Brazil, have had recourse to the mechanism in the same way as
courts in the common law countries such as Pakistan, India or the
United States’. Russia and the Baltic countries® are civil law countries.
There is nothing in the Constitutions of those countries prohibiting
the countries from issuing interim measures to protect the jurisdiction
of the appropriate court, but the practical possibility to issue such
injunctions might be problematic in some of those countries. Although,
there is no explicit statutory prohibition for arbitral tribunal, having
seat in Russia, to issue such measures, presently existing very limited
Russian court practice leads to the conclusion that anti-suit injunctions
would either be not permissible at all’, or only in very limited situations
depending on particular circumstances of the case™.

ECJ’s decision in Western Tankers case seems to have adopted the
civil law view of anti-suit injunction, finding anti-suit injunctions as
directly interfering with foreign jurisdictions and the principles of

¢ Grace Gunah Kim, supra note 4, note 30.

7 Emmanuel Gaillard, “ Anti-suit Injunctions Issued by Arbitrators”, in: Albert Jan van den Berg
(ed), International Arbitration 2006: Back to basics? ICCA Congress Series 2006 Montreal
Volume 13 (Kluwer Law International 2007), p. 235-266, note 2.

8 Lithuania, Latvia and Estonia.

®  Roman Khodykin, “Anti-suit injunctions in civil proceedings and international arbitration
in: Voprosi mezdunarodnovo chastnovo, srabnitelnovo i grazhdanskovo prava,
mezhdunarodnovo komercheskovo arbitrazha / Edited and compiled by S.N. Lebedev,
E.V. Kabatova, A.l. Muranov, E.V. Vershinina, 2013 [Xozabikun P.M. AETHNCKOBBIE 00€-
CrieYnTe bHbIE MEPBI B IMBUIMCTHYECKOM IIPOLIECCE U MEXYHAapOAHOM apOuTpaske //
Bompochl Mex/1yHapoIHOr0 YaCTHOTO, CPABHUTE/IbHOTO 1 IPaXkJaHCKOT 0 NIpaBa, Mex-
IyHApOJHOro KoMMepyeckoro apburpaxa: LIBER AMICORUM B yecTs A.A. KocTuHa,
O.H. 3umenkosoii, H.I. Enuceesa / Cocr. u Hayu. pen. C.H. JleGenes, E.B. Kabarosa,
A.V. MypaHnos, E.B. Bepmnnnna. — M., 2013].

10 A.1.YADYKIN, “Institute of “anti-suit injunction” and possibility of its application in connection
with arbitration proceedings”in: New Horizons of International Arbitration. Issue 1 /Ed. by
A.V. Asoskov, N.G. Vilkova, R.M. Khodykin, 2013, pp. 220-268. [nbiknu A.W. UxcTUTYT
«@HTHHUCKOBBIX 00€CIeYnTEeIbHBIX MEP» U BO3MOXHOCTD €r0 IPUMEHEHN ST POCCUICKHU-
MM CyZaMH B CBSI3U C OCYLIeCTBIEHNEM TPETeICKOro cynonponussoactaa // Hosble ro-
PH3OHTBI MEXXIyHAapoaHOro apbutpaxa. Beimyck 1/ Iox pen. A.B. Acockosa, H.T. Bus-
koBoit, P.M. XonpiknHa. — M.: UadoTponuk meana, 2013. C. 220-268].

«
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international comity". ECJ's West Tankers judgment banning the use
of anti-suit injunction in support of the arbitration agreement is only
limited to the courts of the Member States of the European Union!2.
West Tankers judgment leads to the confrontation between the English
court’s obligations under the New York Convention and the Brussels
I Regulation.

Anti-suit injunctions are not just EU’s problem, but merely a global
one, requiring global solution' and approach towards it. West Tankers
judgment, is not support to the New York Convention spirit, might
affect not only England, as one of the most popular arbitration seats
in comparison to other non-EU common law countries (the U.S,
Singapore), but reputation of the arbitration as a tool for dispute
resolution.

West Tankers judgment had effect on the EU Commission’s proposal
for the Brussels Regulation reform. While proposals were certainly
welcomed by the arbitration world, they were not enough to undo the
effects of West Tankers and lessen the underlying clash between the
Brussels I Regulation and Article II (3) of the New York Convention.
Even more, the Proposal for the Regulation of the European Parliament
and of the Council on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters of December 2010
included a specific rule on the relationship between arbitration and
court proceedings, obliging a court of a Member State hearing a
dispute to stay proceedings if its jurisdiction is contested on the
basis of an arbitration agreement and (i) an arbitration tribunal has
been convened to hear the dispute under the arbitration agreement,
or (ii) court proceedings relating to the arbitration agreement have

" Grace Gunah Kim, supra note 4, note 7.
12 Grace Gunah Kim, supra note 4, note 119.
13 Grace Gunah Kim, supra note 4, p. 574.
4 Grace Gunah Kim, supra note 4, p. 594.
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been commenced in the Member State of the seat of the arbitration®.
However, the Proposal did not meet the approval of the European
Parliament, which in its Draft Report of 28 June 2011 on the Proposal
deleted the entire provision of that specific rule.

Instead of this, the “Whereas clause (12)” was included into the
Regulation No. 1215/2012, which is replacing the Brussels [ Regulation,
and it shall come into force from 10 January 2015. The clause provides
that:

“(12) This Regulation should not apply to arbitration. Nothing in
this Regulation should prevent the courts of a Member State, when
seized of an action in a matter in respect of which the parties have
entered into an arbitration agreement, from referring the parties
to arbitration, from staying or dismissing the proceedings, or from
examining whether the arbitration agreement is null and void,
inoperative or incapable of being performed, in accordance with
their national law.

A ruling given by a court of a Member State as to whether or not an
arbitration agreement is null and void, inoperative or incapable of
being performed should not be subject to the rules of recognition and
enforcement laid down in this Regulation, regardless of whether the
court decided on this as a principal issue or as an incidental question.
On the other hand, where a court of a Member State, exercising
jurisdiction under this Regulation or under national law, has
determined that an arbitration agreement is null and void, inoperative
or incapable of being performed, this should not preclude that court’s
Jjudgment on the substance of the matter from being recognised or,

15 Alessandro Villani, “The proposal for reviewing the Brussels Regulation and the new Regulation
No. 1215/2012 after the West Tankers decision: a new step back for arbitration?”, 2013, available
online: http://kluwerarbitrationblog.com/blog/2013/05/30/the-proposal-for-reviewing-
the-brussels-regulation-and-the-new-regulation-no-12152012-after-the-west-tankers-
decision-a-new-step-back-for-arbitration/
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as the case may be, enforced in accordance with this Regulation.
This should be without prejudice to the competence of the courts of
the Member States to decide on the recognition and enforcement of
arbitral awards in accordance with the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, done at New York on 10
June 1958 (‘the 1958 New York Convention’), which takes precedence
over this Regulation.

This Regulation should not apply to any action or ancillary
proceedings relating to, in particular, the establishment of an arbitral
tribunal, the powers of arbitrators, the conduct of an arbitration
procedure or any other aspects of such a procedure, nor to any action
or judgment concerning the annulment, review, appeal, recognition
or enforcement of an arbitral award.”

Some authors think that such amendments will not deal with the issues
caused as a consequence of the West Tankers, as EU judicial system
keeps risking further parallel court and arbitration proceedings as
well as conflicting decisions issued in different Member States'®.

According to Grace Gunah Kim, only proper amendments of the
New York Convention itself may give desirable global clarity on the
possibility for national courts to grant anti-suit injunctions in support
to arbitration. In connection to Article II (3), where the dispute
involves “the ordinarily arbitrability” issue of determining existence,
validity and scope of the arbitration agreement and the parties have
chosen an arbitration seat and that seat’s law to govern the arbitration
agreement, the issuance of anti-suit injunction by seat’s court does not
interfere with foreign jurisdiction simply to effectuate the agreement
of the parties'®. Grace Gunah Kim proposes to add the following part in

16 Alessandro Villani, supra note 15.
17" Grace Gunah Kim, supra note 4, p. 602.
18 Grace Gunah Kim, supra note 4, p. 606.
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Article Il of the Convention, what in the author’s view, would contribute
to uniformity and clarity of this issue:

“Article Il

4. When the dispute involves the agreement being null, void,
inoperative or incapable of being performed, and the parties have
chosen an arbitration seat and that seat court’s law to govern the
arbitration agreement, a court at the seat may enforce the arbitration
agreement in accordance with its local law, including the use of an
anti-suit injunction.”

However, despite EU’s attempt, which had been widely debated, to
regulate the practice of anti-suit injunction issued by courts through its
regional instruments, English courts continue issuing such injunctions
in support to an arbitration agreement especially when one of the
parties is not from the EU and even to the parties which have not
directly signed the arbitration agreement?.

Many countries, especially those that adopted UNCITRAL Model law
2006, foresee that request for interim measures from a state court
shall not be deemed incompatible with the agreement to arbitrate; nor
shall it be deemed a waiver of the right to arbitrate. But if the parties
have trusted their dispute’s resolution to arbitration and thereby
wished to avoid state courts, why should they go to national courts
for anti-suit injunctions? Indeed, parties to the arbitration should
have effective possibilities to apply to the arbitral tribunal for such
measures. And neither the West Tankers judgment nor explicit reference
to international or national legal instruments to the possibility to grant
anti-suit injunctions decreased the frequency of the parties’ requests
for such injunctions from arbitrators.

19 Grace Gunah Kim, supra note 4, p. 606, note 234.
20 See: Ust-Kamengorsk Hydropower Plant JSC v AES Ust-Kamenogorsk Hydropower Plant LLP
[2013] UKSC 35, Ingosstrakh-Investments v BNP Paribas SA [2012] ENCA Civ 644.
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Il. Powers of arbitrators to grant anti-suit
measures

Anti-suit injunctions have been used not only by courts in common
law countries but also by arbitrators. By its nature and legal effect,
anti-suit measures in arbitration can be either an interim measure or
a remedy for specific performance in the final award.

The powers to grant them derive from the general arbitration
principles and are based on several necessary requirements to
establish arbitrators’ power to grant such measures: (i) the existence of
arbitration agreement and (ii) establishment of prima facie jurisdiction
over the dispute.

General principles and requirements for arbitrators

to be able to grant anti-suit measures

The powers of arbitrators to issue anti-suit injunctions flow from the
widely recognized international arbitration principles: (i) arbitrators’
jurisdiction to sanction all breaches of the arbitration agreement;
(i) arbitrators’ power to any appropriate measures to avoid the
aggravation of the dispute; (iii) arbitrator’s obligation to ensure the
effectiveness of their future award?'.

Following these principles, in practice, arbitrators grant anti-suit
injunctions in order to preserve the jurisdiction of the arbitral tribunal,
to safeguard the effectiveness of the award, to prevent the aggravation
of the dispute, or even to neutralize another anti-suit injunction®.

According to Emmanuel Gaillard, the arbitration agreement vests
with the arbitrator not only jurisdiction to resolve the dispute on

2 Emmanuel Gaillard, supra note 7, p. 236.
22 Richardo Quass Duarte, supra note 1, p. 5
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its merits, but also the power to decide on its own jurisdictions
(Kompetenz-Kompetenz) and to sanction any breaches of such
obligation®. These powers seem to have a strong fundamental
reasoning to justify arbitrator’s power to issue anti-suit injunctions.
Since arbitration derives only from the agreement of the parties,
they are free to determine the arbitration agreement or, in the terms
of reference, the jurisdictional limits to be exercised by arbitrators,
as well as whether or not they will have the power to grant anti-
suit injunctions?.

The agreement between the parties foreseeing expressis verbis the
power of the arbitral tribunal to issue such injunctions would allow
to establish, or vice versa, prohibit the arbitrators’ power on this issue
not only following the general principles of arbitration but also on the
contractual basis.

Another very important requirement is that the arbitral tribunal must
have at least prima facie jurisdiction over the merits of the case and the
party against which the interim measure is sought. Before an arbitral
tribunal has ruled on its own jurisdiction, it should be in a position
to direct the parties not to act in any way that would jeopardize its
prima facie jurisdiction until such time it has ruled on its jurisdiction
in the final manner on the basis of valid and existing arbitration
agreement?. After such determination is made, the issuance of anti-
suit injunction is even less problematic?. The mere fact that tribunal’s
jurisdiction is challenged should not preclude the possibility to issue
anti-suit injunctions, provided there is a reasonable basis on which
to assume jurisdiction.

#  Emmanuel Gaillard, supra note 7, p. 237

% Richardo Quass Duarte, supra note 1, note 39
% Emmanuel Gaillard, supra note 7, p. 26.

% Emmanuel Gaillard, supra note 7, note 96, p. 26.
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Despite the existing English court practice to grant anti-suit injunction
also against the party non-signatory to the arbitration agreement?,
arbitrators’ powers to do the same would be very disputable. To
establish prima facie jurisdiction in such case would be hardly possible,
but if the tribunal establishes and extends its jurisdiction to the non-
signatory of the arbitration agreement in the partial or final arbitral
award, decisions of arbitrators having anti-suit injunctions effect
should be permissible. In the absence of such an extension of the
arbitral tribunal jurisdiction, the only protection left to the party
would be the application for anti-suit injunctions to state courts, if
permissible under given circumstances.

Having established the existence of the general requirements for
the powers to grant anti-suit measures, the arbitral tribunal should
further look to other requirements, the specificity of which depends
on whether anti-suit measure is sought as an interim measure during
the arbitration proceedings or as a remedy in the final arbitral award.

Anti-suit measure as an interim measure

In the majority of cases, anti-suit injunctions are sought during the
course of arbitration proceedings. Anti-suit injunctions granted by
arbitrators are usually formulated as an order to another party to
refrain from submitting or pursuing any claim which is subject to
determination of the arbitration tribunal, for instance:

“pending the resolution of the dispute now before the Tribunal,
both parties shall refrain from, suspend and discontinue, any
domestic proceedings, judicial or other, concerning Tokios Tokeles
or its investment in Ukraine, namely Taki Spravy — including those
noted in the request for provisional measures and in the Claimant’s
letter of June 24, 2003 — which might prejudice the rendering or

77 Ingosstrakh-Investments v BNP Paribas SA [2012] EWCA Civ 644.
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implementation of an eventual decision or award of this Tribunal
or aggravate the existing dispute.””

So, in essence, it might be said that by anti-suit injunction arbitrators
are protecting their jurisdiction. In this respect, some felt that such
injunctions are not always of a provisional nature and should not be
“confused with granting of an interim measures”?. This further led to
various criticisms towards the powers of arbitrators to issue anti-suit
injunctions, namely: (i) even if orders are directed to the parties of the
proceedings, they indirectly impose injunctions on state courts and
it is improper for arbitral tribunal to grant injunctions; (ii) domestic
courts also have competence to rule on their own jurisdictions; and
(i) arbitral tribunal that issue anti-suit injunctions act as in its own
judge for protecting its own jurisdiction. The author fully agrees with
Emmanuel Gaillard’s conclusions that such criticism is not convincing
as it forgets the fundamental rules of arbitration: it may arise only
out of the contractual agreement between the parties by which they
have voluntarily refused to go to domestic courts; and by agreement
the parties accepted arbitral tribunal’s Kompetenz-Kompetenz rule®.

There is no unified international legal instrument which would explicitly
give or eliminate the power of arbitrators to grant anti-suit injunctions.

Differences in national law regarding the possibility for arbitrators
to grant interim measures are really significant: from one extreme
not to allow such at all, to the other extreme that at first the party
should apply for interim measure not to the arbitral tribunal but to
the national court?®. The approach for, example, in Italy or Canadian

# ICISD Case No. ARB/02/18 Procedural order No. 1 dated 1 July 2003, p. 4 (published on
the ICSID website); see also: Emmanuel Gaillard, supra note 7, note 46.

#  Emmanuel Gaillard, supra note 7, note 84.

% Emmanuel Gaillard, supra note 7, p. 5-8.

3t Raymond J. Werbicki , Arbitral interim measures: fact or fiction?“in: American arbitration
association handbook on international arbitration & ADR, 2010.
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province of Quebec, is that only state court has the power to grant
interim measures. Contrary, in Switzerland parties to the dispute might
apply to the arbitral tribunal for interim measures, and the tribunal
even has power to seek assistance from a state court, should the party
fail to comply with it. And finally, pro-arbitration countries such as
France, Germany, England, the US and others seem to be between two
extremes: in the absence of an agreement to the contrary, the arbitral
tribunal has the power to issue interim measures. If issuing interim
measures falls outside the scope of arbitral tribunal, the power to
grant interim measures belongs to the state courts.

The court practice of the Baltic countries is even more limited in
this regard, but it can be argued that only in Lithuania such anti-suit
measures would be allowed. In Latvia, decisions on interim measures
do not fall within the scope of arbitral tribunal’s jurisdiction at all, and
Article 731 of the Code of Civil Procedure of Estonia®, which is applied
in arbitration proceedings, contains a rather vague statement that
“arbitral tribunal may secure an action”. Due to such vague wording
and total absence of case law in this respect, it is very difficult to
predict how Estonian courts would recognise the arbitral tribunal’s
power to grant anti-suit injunction.

Article 20 of the Lithuanian Law on Commercial Arbitration® lists
only limited types of interim measures which might be granted by
arbitrators:

“I. Unless the parties have agreed otherwise, upon request of any of
the parties the arbitral tribunal, having notified the other parties,

32 Code of Civil Procedure of Estonia, Passed 20.04.2005, RT I 2005, 26, 197, Entry into force
01.01.2006.

3 Law on Commercial Arbitration of the Republic of Lithuania: new wording from 30-06-2012:
No XI-2089, 21-06-2012, Official Gazette Valstybes zinios, 2012, No 76-3932 (30-06-2012).
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may by its ruling apply interim measures aimed at ensuring the
enforcement of the party’s claims and preserving the evidence.

2. Interim measures may include the following:

1) prohibiting the party from participating in certain transactions
or performing certain actions;

2) obligating the party to protect the property relating to the arbitral
proceedings, provide a deposit, bank or insurance guarantee;

3) obligating the party to preserve the evidence that may be relevant
to the arbitral proceedings.”

In the author’s view, the arbitral tribunal’s order prohibiting the party
from commencing or enjoining the court proceedings in certain
circumstances may fall under the definition of an interim measure
within the scope of quoted Article 20 of the Lithuanian Law on
Commercial Arbitration since such order would facilitate the later
enforcement of the party’s claim.

The wording of Article 17 of the UNCITRAL Model law before the
last amendments in 2006, raised doubts regarding powers of arbitral
tribunal to grant anti-suit injunctions, because the arbitral tribunal had
the power to order only such kind of interim measures which relate to
the subject matter of the dispute and the pleaded contractual breach.
It is the need for a link between the subject matter of the dispute and
the interim measure sought which, in the view of some authors, may
be one of the obstacles in Russia’s allowing anti-suit injunctions in
arbitration. Under the Russian International Arbitration Law?*, which
is based on the UNCITRAL Model Law 1985 version, interim measures
can be taken in respect of the subject matter of the dispute and the
question may arise, whether on-going of forthcoming proceedings in
another national court can be regarded as the subject matter of the

3 Law of the Russian Federation on International Commercial Arbitration No. 5338-1 of
7 July 1993 (Zakon Rossijskoj Federasii N 5338-1 ‘O mezhdunarodnom kommercheskom
arbitrazhe’)
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arbitration case. Roman Khodykin believes that this situation would
lead to difficulty, if not impossibility, to issue anti-suit injunctions in
Russia®.

This problem was intensively discussed at the UNCITRAL Working
Group®® and resulted in a new wording of Article 17 of the UNCITRAL
Model law which now sets the powers of arbitral tribunal order to take
any action that would prevent, or refrain from taking action that is
likely to cause, current or imminent harm or prejudice to the arbitral
process itself*.

Though the wording of this article still does not explicitly refer to the
possibility of anti-suit injunctions’ issuance, among the scholars the
understanding is exactly to give this effect®.

Additionally, since the UNCITRAL Model law does not apply directly
and unless the parties expressly agree otherwise, in case the anti-suit
measure is sought as an interim measure; the arbitrators should look
to (i) the rules of arbitration institution conducting the arbitration
proceedings (in case of institutional arbitration) and/or (i) lex arbitri.

Despite ambiguity of wording of the main international commercial
and investment arbitration sources, many scholars and arbitration
decisions confirm that the arbitrators’ indeed have jurisdiction and
power to issue anti-suit injunctions®. Arbitral Tribunal have ruled in
its Partial award (2001) in the ICC case 8307 that it is even necessary
to issue anti-suit injunction, when the proceedings started in a state

% Roman Khodykin, supra note 9.

% https://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_
travaux.html

3 UNCITRAL Model Law on International Commercial Arbitration 1985 With amendments
as adopted in 2006.

% Emmanuel Gaillard, supra note 7, p. 23

¥ Richardo Quass Duarte, supra note 1, p. 13.
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court are patently beyond court’s jurisdiction and “therefore abusive”.
Moreover, Arbitral tribunal in the Partial award (2001) in the ICC
case 10681 held that anti-suit injunction might be granted on the
basis that domestic proceedings could cause damage to a party and
“materially affect the practical effectiveness of the on-going arbitration
proceedings and compromise the subject matter of the arbitration”.

The arbitration rules of major arbitration institutions contain non-
exhaustive lists of interim measures. For example, the ICC Rules read:
“arbitral tribunal may make the granting of any such measure [...] it deems
appropriate.”?; the MKAS Rules: “the arbitral may |[...] order either party to
take such interim measures of protection [...] as it considers appropriate.”*;
the SCC Rules provide that “The Arbitral Tribunal may, [...] grant any
interim measures it deems appropriate.”** The ICSID Convention: “Except
as the parties otherwise agree, the Tribunal may, if it considers that the
circumstances so require, recommend any provisional measures which
should be taken to preserve the respective rights of either party“>.

Generally, granting interim measures is considered to be a procedural
issue falling under lex arbitri, usually, the arbitration law at the place
of arbitration*. But lex arbitri is of extreme importance not only for
this reason but also because it establishes a division between the
tribunal and court’s powers to grant interim measures. Taking into
account the variety of requirements for granting interim measures

40 Interim award (2001) in ICC case 8307, [2000:1] ASA Bulletin 37.

4 Partial award (2001) in ICC case 10681.

42 Art. 28 of Rules of Arbitration of the International Chamber of Commerce in force as from
1 January 2012.

4 Art. 36 of Rules of the International Commercial Arbitration Court at the Chamber of
commerce and industry of the Russian Federation.

44 Art. 32 of Arbitration rules of the Arbitration Institute of the Stockholm Chamber of
Commerce.

> Art. 47 of Convention on the Settlement of Investment Disputes Between States and
Nationals of Other Stated (the ICSID Convention).

4 The Secretariats‘ Guide to ICC Arbitration, p. 290.
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under different national laws, the arbitrators might face practical
difficulty in establishing and exercising its powers to grant anti-suit
injunctions. For example, as was already mentioned, since interim
measures in Russia can be granted only in relation to the subject
matter, this might cause difficulty to grant anti-suit injunctions in
arbitrations having their seat in Russia.

Another issue to consider is whether an emergency arbitrator is entitled
to grant anti-suit measures. If arbitral tribunal, before deciding on its
jurisdiction, can issue anti-suit injunctions when making a prima facie
determination on its jurisdiction to hear the case, the same should also
apply to the emergency arbitrator. However, it must be noted that the
arbitral tribunal could reverse rulings of the emergency arbitrators
later, so it does not have prejudice effect later in the proceedings.

The last but not the least point to consider for analysis of arbitrators’
power to grant anti-suit injunctions, as for any other judicial power
conferred upon the arbitrators, must be the evaluation of all
circumstances of each case, such as: (i) whether or not the relief is
necessary, or (ii) urgent, or (iii) if a party would suffer an irreparable
harm*. That means that even recognizing the arbitrator’s power to
grant anti-suit injunctions, they should use such power with extreme
caution. Laurent Levy rightly asserts that arbitrators may only issue
anti-suit injunctions in extreme circumstances, “when it appears
necessary to protect the arbitral proceedings, namely where a party is
fraudulently attempting to undermine the arbitral tribunal’s jurisdiction”.
Mr Levy doubts of arbitrator’s power to issue anti-suit injunction based
on simple existence of parallel proceedings, ruling on a foreign court’s
or arbitral tribunal’s jurisdiction®.

4 Emmanuel Gaillard, supra note 7, p. 95.
4 Richardo Quass Duarte, supra note 1, note 61.
¥ Richardo Quass Duarte, supra note 1, note 62.
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Anti-suit measure as a contractual remedy

However, anti-suit measure may be issued not only as an interim
measure, but also along with the partial or final award on the merits. By
its nature it would be an award for specific performance. If the claimant
seeks the declaration in the partial or final award that the other party
was in breach of arbitration agreement and correspondingly requests
the arbitral tribunal to order specific performance — enjoin national
proceedings — such anti-suit measure would have the final power and
legally would be regarded not as an interim measure but as remedy for
breach of contractual obligation to refer all disputes out of or related
to the contract to arbitration:

“Immediately withdraw and permanently discontinue all pending
litigation in national courts and it commence no new action [...J
dissolve every existing attachment and that it seek no new remedy
any national court.”®

In this situation anti-suit measure usually would be as a secondary
remedy, not the main claim of the party, unless the claimant initiates
arbitration for the award of contractual penalty for starting proceedings
in national courts. Such anti-suit order has the same effect as anti-suit
injunction in form of interim measure has, but as it will be explained
later, it also has significant influence on the possibility to enforce
such order.

Order for specific performance is one type of remedies available for
contractual breaches, in this case arbitration agreement. Therefore,
besides the already discussed general arbitration principles, arbitration
agreement between the parties, procedural rules and lex arbitri, in this
situation the arbitral tribunal should also look at the law applicable to

S0 Maritime International Nominees Establishment v. Republic of Guinea, ICSID Case No.
ARB/84/4, Award of 6 January 1998, 4 ICSID Rep. (1997) p. 69.
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the dispute, e.g. whether all conditions had been met to award such
remedy.

lll. Measures against party that does not comply
with anti-suit measures

Notwithstanding that decision of the emergency arbitrator and arbitral
tribunal granting anti-suit measures is binding on the parties and
by entering into arbitration agreement they expressly undertake to
comply with all orders of the arbitral tribunal, there is always a risk
of a breach of this undertaking by the party against which the order
is directed.

In practice interim measures granted by arbitral tribunals are complied
with voluntarily. According to the 2012 International Arbitration Queen
Merry and W&C Survey on Current and Preferred Practices, in the
Arbitral Process, 62% of the granted interim measures are complied
with voluntarily, and only 10% of the parties seek its enforcement®'.

In cases a party does not comply voluntarily with anti-suit measure,
arbitral tribunals usually do not have coercive powers as state courts
to ensure compliance with measures ordered, but such powers may
derive either from explicit agreement between the parties in this
respect, applicable rules to the arbitration proceedings or lex arbitri.

The parties are free to agree on the remedies arising out of the failure to
comply with the interim measures issued by arbitral tribunal, including
failure to comply with the anti-suit injunctions. Such agreement could
at least give possibility to a monetary compensation from a “forum

shopping” party.

' 2012 International Arbitration Survey: Current and Preferred Practices in the Arbitral
Process, p. 16.
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Though arbitration rules of major arbitration institutions provide
powers for arbitrator’s to issue interim measures, the consequences
for non-compliance with such orders are not expressly provided for
by such rules. Nevertheless, in practice arbitrators do have strong
“persuasive powers”: the parties will be more disposed to comply
with an order rather than the risk irritating or alienating an arbitral
tribunal through non-compliance>?.

“Adverse inference” is another possible method for penalizing non-
compliance with anti-suit injunctions. Generally “adverse inferences”
is a classic sanction against distractive or abusive actions of one of
the parties®. But the possibility to draw adverse inference for non-
compliance of order for interim measures should nevertheless follow
either from the agreement of the parties, or the terms of reference
(if any), or procedural rules applicable to arbitration proceeding
or lex arbitri. The direct reference to this effect cannot be found in
arbitration rules of major arbitration institutions. But the possibility
for arbitral tribunal to draw adverse inference when the party does
not comply with the interim measure granted can be found in the
English Arbitration Act 1996: if a party fails to comply with a direction
from the tribunal where the seat of the arbitration is in England, the
Act authorizes the tribunal to issue peremptory order prescribing the
time for compliance. If the party fails to comply with such order, the
Act gives the arbitral tribunal powers to draw adverse inferences*.
Similar rule is established in the Civil Procedure Code of Geneva®.

52 Supra note 46, p.292.

5 D.A.Shemelin “Changing a standard of proof in itnernational arbitrtaionin: New Horizons
of International Arbitration. Issue 1 / Ed. by A.V. Asoskov, N.G. Vilkova, R.M. Khodykin,
2013, pp. 190-219 [lemenun 1. A. U3ameHeHUe cTaH/iapTa fOKa3blBaHMS B MEX/TYHapO/I-
HOM apbutpaxe // HoBble ropr3oHTBI MeXAyHapoaHOro apéuTpaxa. Beimyck 1/ Iog
pen. A.B. Acockosa, H.I. Bunkosoii, P.M. Xonbsikuna. — M.: UH$oTponuk Menna, 2013. C.
190-219].

% Raymond ]. Werbicki, supra note 31; English Arbitration Act 1996, s. 41.

% D.A. Shemelin, supra note 53, p. 196.
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Another possible instrument for arbitrators to fight with a party’s
not-obeying the anti-suit injunction lies in arbitral tribunal’s ability
to regulate the compliance with such measures by means of its final
decision on arbitration costs. The Article 41 of the English Arbitration
Act 1996 also expressly provides for such a possibility.

In addition, interim measure can be enforced through judicial
authorities, where national laws so permit. For example, in England,
unless the parties agreed otherwise, the court may issue order
requiring a party to comply with the peremptory order of the tribunal*®.
And consequences for failure to comply with English court orders are
very harsh, up to imprisonment®’, thus avoidance to comply with anti-
suit order of the tribunal in England is rather minimized.

Whether arbitral tribunal may impose penalties for non-compliance
will usually depend on the agreement between the parties or the
relevant national laws, but it is also possible for a successful party
to file a claim either for loss or damages due to the non-compliance
with the order, or for specific performance of the order against the
recalcitrant party?®. ICC case law confirms that «the arbitral tribunal
lacks imperium to ensure compliance of a party with an interim or
conservatory measure»®. However, arbitrators have at their disposal
other means of forcing a party to comply with their decisions on
interim measures®. If the anti-suit injunction directed at one of the
respondents were not complied with, «relief for damages resulting from
such breach of the agreement to arbitrate might possibly be sought in this
arbitration»®. Such damages, in general, could be held as litigation costs

% English Arbitration Act 1996, s. 42.

7 Roman Khodykin, supra note 9.

¢ ICC Bulletin VOL 22 Interim, Conservatory and Emergency measures in ICC arbitration,
2011, p. 86.

% Interim award (1999) in ICC case No. 10021, | 33.

60 ICC Bulletin, supra note 58, p. 86.

' Interim Award (2001) in ICC Case No. 8307.
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in the domestic proceedings. The question remains whether a party
could have a right to request damages if the national court decides
the dispute differently to the final award of arbitration. On the other
hand, Laurent Levy notes that it is debatable whether an arbitration
agreement gives rise to a strict obligation which, if violated, may
result in an award of damages, since declaring jurisdiction enables
the arbitrator to rule on the merits of the dispute before him but does
not comprise the power to exclude the jurisdiction of others®.

Despite the fact that anti-suit measures can be sought as a remedy in
the final award and theoretically could be recognized under the New
York Convention, its final enforceability in any case would depend
only on good faith and willingness of the party against which the
relief was sought since only that party can take active actions to stop
or not start national court proceedings. Such “good faith” in practice
probably can be “encouraged” only by awarding damages of penalties
where possible.

IV. Recognition and enforcement
of anti-suit measures

Enforceability issues of anti-suit measures again may differ depending
on whether they are granted before the final award is issued (e.g. as
interim measure) or formulated as order for specific performance in
the final award.

Ray Werbicki perfectly summarizes enforceability issues related to
interim measures granted by arbitral tribunals: “Whether enforceability
is a limitation on the effectiveness of an interim measure ordered by an
arbitral tribunal depends mainly on the mechanisms for enforcement

2 Laurent Levy ,Anti-Suit Injunctions Issued by Arbitrators*, in: IAl International Arbitration
Series No. 2, Anti-Suit Injunctions in International Arbitration, {[{ 115-129, p. 120.
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available (1) in the arbitration process itself, (2) under the procedural law
of the arbitration, and (3) in national courts having jurisdiction over the
party against whom the interim measure is to be enforced or that party’s
assets”®.

The form of arbitral decisions granting anti-suit measures
The form of anti-suit measures theoretically may also have some
impact on its enforceability. Arbitrators enjoy wide rights choosing
the form in which they can shape their procedural documents. In
particular, arbitral tribunals can issue recommendations, procedural
orders, partial awards, final awards, and other kinds of rulings.
Emergency arbitrators usually are limited by terms of the form they
can use. For example, under the ICC Rules, an interim measure shall
take a form of an order®*. However, some of the arbitration institutions
leave the discretion for the emergency arbitrator to decide which form
of procedural document should be granted in order to issue an interim
measures: order or award®. But in practice, the selection of form of
anti-suit measures should also depend on the stage of proceedings
and behaviour of the party against which the measure is sought.

Three most common situations may occur:

(i) if anti-suit measure is sought before the arbitral tribunal is formed
or case file handed over to it and behaviour of one of the parties is
clearly disruptive, emergency arbitrator or arbitral tribunal (once
formed), having established its prima facie jurisdiction, may pass a
recommendation or a procedural order to such a disruptive party;

(i) if arbitral tribunal has already ruled on its jurisdiction but necessity
of anti-suit measure is needed before the final award is passed,

6 Raymond ]. Werbicki, supra note 31, p. 92.
¢4 ICC Rules, supra note 42, Art. 29.
% For example, Art. 37 under Rules of ICDR, Art. 32 of the rules of SCC.
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the tribunal may grant anti-suit measure not only in the form of
recommendation or procedural order but also in the form of a
partial award;

(iii)  if anti-suit injunction is sought by the claimant by way of
claiming specific performance or if arbitral tribunal has substantial
ground to believe that the losing party shall take disruptive action
during the course of recognition and enforcement of the final
arbitral award, anti-suit measure can be formulated in the final
award on the merits.

Though some authors are of the opinion, that usually anti-suit measures
against one party do not involve the necessity of their recognition
and enforceability®, there is another view that if interim measure is
issued in the form of a partial award, there is at least an argument that
such award can be enforced under the New York Convention where
the requirements of the Convention are otherwise met®’.

In some countries, possibility to recognize and enforce foreign
arbitral tribunals’ awards or rulings/orders on interim measures is
expsressis verbis provided by law: For example, Article 26 of the Law
on Commercial Arbitration of Lithuania states that:

“An arbitral award or ruling on interim measures made in any other
state may be recognised and enforced in the territory of the Republic
of Lithuania.”®

However, as already mentioned, arbitral tribunal has the power to
order specific performance in the final award to uphold an arbitration
agreement. In this situation the problem of enforceability due to

6 Roman Khodykin, supra note 9.
7 Raymond ]. Werbicki, supra note 31.
8 Supra note 33.
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the lack of «finality» of the award, could be avoided. On the other
hand, the wording of the final award might determine the refusal to
recognize and enforce under the ground of violation of the public
policy. Supporters of international anti-suit injunctions commonly
argue that, since the order is not directed to the foreign court,
but to the defendant within the jurisdiction of the enjoining court
(in personam), the injunction would not represent an interference with
the foreign state’s system of administration of justice®. It is, however,
obvious that when an anti-suit injunction is issued, even if directed to
the parties, the order indirectly interferes with the determination of
jurisdiction of the foreign court”. It is assumed that wording which
expressly binds one of the parties to take or restrain from certain
actions, for example to withdraw the claim in the domestic courts, is
more likely to be recognized.

Effect of a final arbitral award granting anti-suit
measures in the light of the Brussels | Requlation

Even if anti-suit measure is directed against the party and not the state
court, could it nevertheless be regarded as eliminating the court’s
right to decide on its jurisdiction? Especially taking into account that
anti-suit injunctions could be issued not only by arbitrators but also
by the domestic courts. This leads to further question. Especially in
the light of West Tankers judgment, analysed above, whether anti-suit
measures granted by the arbitrators in the final arbitral award are
in line with the Brussels I Regulation and could be recognised and
enforced in EU Member State.

The first problem was raised in the ruling of the Supreme Court of
Lithuania in Republic of Lithuania v. OAO Gazprom’'. The SCC made a

% Thomas Raphael, “The Anti-suit injunction”, Oxford 2008, p. 16.

0 Ricardo Quass Duarte, supra note 1, p 9.

/I Supreme Court of Lithuania Ruling in the Civil Case No. 3K-7-326/2013, Republic of Lithuania
v. OAO Gazprom
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decision in the form of final award, which inter alia stated that legal
action brought by the Ministry of Energy of the Republic of Lithuania
(Defendant) partially breached the arbitration clause of the relevant
agreement. The Defendant was ordered to withdraw some of its
claims in the Vilnius Regional Court. OAO Gazprom has requested
to recognize and enforce the award in the Republic of Lithuania. The
Court of Appeals of the Republic of Lithuania made the ruling, which
stated that by such award the arbitral tribunal inter alia denied the
jurisdiction of the national court to rule on its own competence. Such
content of the ruling, according to the Court of Appeals, violated the
public policy and as such cannot be recognized in Lithuania.

This decision had been further challenged. The Supreme Court of
Lithuania, noted’? that in general, the recognition and enforcement
of the rulings in civil and commercial cases are regulated by the
Brussels I Regulation, which, as per provision set in Paragraph 2 of
Article 1 are not subject to the arbitration. However, the principle of
supremacy of the EU law implies that national courts must ensure
full effectiveness of provisions of EU regulations and set aside the
provisions of national law which are incompatible, including the rules
set in bilateral agreements signed by the respective Member State’.
That means that the assurance of the principle of supremacy of EU
law is very important when the particular field is regulated by the
international convention.

Despite the fact that the Brussels I Regulation is not the subject
to the arbitration, Paragraph 2 of Article 71 of it states that in
any event, the provisions of this Regulation which concern the
procedure for recognition and enforcement of judgments may be
applied. Jurisprudence of the EC] have explained that the rules for

2 Supra note 71.
3 Supra note 71, note 2.
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the recognition and enforcement of court judgments in the European
Union as set in the special conventions mentioned in the Article
71 can be applied only to the extent of the principles of the free
movement of judgments and mutual trust in the administration of
justice™. Therefore, in the opinion of the Supreme Court of Lithuania,
in order to ensure full effectiveness of EU law, the national courts may
not comply with the provisions of the New York Convention in case
their application would violate the principle of supremacy of EU law.

On the other hand, the Supreme Court of Lithuania agreed, that
the New York Convention is a convention that is applied widely on
the international level and all EU Member States are parties of this
Convention. Therefore, it should be considered whether the EU do
not accept the Regulation in the area which the EU has jurisdiction
to regulate, because of existence of other instrument of international
law, which the EU treats effective.

According to the Supreme Court, considering all the uncertainty of
relation between the New York Convention and EU law, it is important
to clarify that relation in order to correctly examine the case and
ensure that the Supreme Court of Lithuania does not violate its duty
as nation court to ensure the full effectiveness of EU law in order to
uphold the principle of supremacy of EU law. The Supreme Court
have suspended the case and referred to the Court of Justice of the
European Union for the preliminary ruling on the questions:

“I) Does the court of the Member State have a right to refuse to
recognize the award of the arbitration court by which it grants the
anti-suit injunction which prohibits the party to apply with certain
requirements to the court of the Member State, which, according to
the rules of jurisdiction of the Brussels I Regulation, is competent

7 Supra note 71, note 4.
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to examine the civil case on its merits, on the grounds that such an
award of the arbitration court limits the jurisdiction of the national
court to rule on its own competence in the examination of the case in
accordance to the rules of jurisdiction of the Brussels I Regulation?
2) If the answer to the afore listed question is positive, does the
same apply in the case where anti-suit injunction, awarded by
the arbitration court, order the party of proceeding to limit its
requirements in such a case, which is examined in the other Member
State and the court of that other Member state and the court of that
other Member State has a jurisdiction to examine such a case in
accordance to the rules of jurisdiction of the Brussels I Regulation?
3) Can a national court for the purpose of ensuring the supremacy of
the EU law and full effectiveness of the Brussels I Regulation refuse
to recognise the award of the arbitration court if such an award limit
the right of the national court to rule on its own jurisdiction and
authority in a case that falls under the jurisdiction of the Brussels
I Regulation?”

The outcome is yet to be seen.
V. Summary

The parties by entering into arbitration agreement clearly wish to
avoid any parallel proceedings in state courts. The use of anti-suit
measures may assist in compliance of the parties with the arbitration
agreement. The main purpose of using anti-suit measures in
international arbitration is to protect and uphold arbitration agreement
by restraining a person, who has agreed by contract to refer disputes to
arbitration, from commencing and/or pursuing legal proceedings in the
context of arbitration. These goals can be achieved through anti-suit
measures issued not only by the state courts, but also by arbitrators,
both, at the very beginning and the end of the arbitration proceedings.
Therefore, provided certain criteria are met, the emergency arbitrators
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also have power to issue anti-suit injunctions. Anti-suit measures can
be either as an interim measure (anti-suit injunctions) or as an order
for the specific performance in the final arbitral award.

Arbitrators’ powers to grant anti-suit injunctions derive from (i) arbitral
agreement; (ii) general principles of arbitration; (iii) procedural rules
applicable to arbitration proceedings and (iv) lex arbitri. In case of
anti-suit measure is sought as a remedy in the final award, the law
applicable to the case should also be looked at.

Arbitrators enjoy a wide range of rights in choosing the form of
the procedural documents, which could be rendered. Depending
on the stage of arbitration proceedings arbitral tribunals can issue
recommendations, procedural orders, partial awards, final awards,
and other kinds of rulings. Emergency arbitrator’s decisions usually
are limited in terms of form.

Arbitrators not only have powers to grant anti-suit measures but
also sanction the party not complying with such order. In majority
cases anti-suit measures granted by arbitrators are complied with
voluntarily. But if not, there is no international legal instrument
indicating clear and uniform rule on recognition and enforceability
of such measures. In practice, there are several contractual and/or
legal means contributing to the compliance with anti-suit measures.
The parties themselves can outline the boundaries of such arbitrator’s
sanctions in the contract stipulating the amount of liquidated damages
or similar penalties that arbitrators can impose on the party breaching
agreement to arbitrate. The arbitral tribunal may also “punish” not
complying party by its decision on arbitration costs or awarding
damages. It could also take “adverse inferences”. The recognition and
enforcement of anti-suit measures, unless expressis verbis allowed by
national law, faces difficulties. If such injunction takes form of interim
measure, it is not the “final award” and is not subject for recognition

328



Vilija Vaitkute Pavan

and enforcement under the New York Convention. If such measure
is a remedy awarded by the final award, state courts could refuse to
recognize it under the ground of the violation of “public policy”. ECJ
preliminary decision in OAO Gazprom v. Republic of Lithuania case will
hopefully deal not only with issue of the effect of the final arbitral
award for specific performance to protect arbitration agreement, in
relation to Brussels [ Regulation, but also with the general powers of
arbitral tribunal to grant anti-suit measures.
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YYaCTHMK KOMaHab! topyanyeckoro dakynsteta MY nm. JlomoHocoBa
Ha KoHkypce no MexayHapoaHOMy KoMMepUeckoMy apbutpaxy um. Buca

AJIbTEPHATUBHBIE OrOBOPKW
O PA3SPELIEHWW CNTOPOB W MPUHLUKIM
LIS ALIBI PENDENS

1. [loctaHoBka npobnembi

JleiicTBUTeNbHASE apOUTpaskHast OTOBOPKA 00J1a/iaeT AeporaluyoH-
HbIM 3PEKTOM B OTHOLLIEHUM BCEX OCTaIbHbIX GOPYMOB, HE yKa-
3aHHbBIX B OroBOpKe'. Peub nzet, KOHeuHo, pexje BCero o cyaax.
VIck, mofiaHHBI B Cy[ B HapylIeHue AeCTBUTEIbHOM apOUTpakHOI
OTOBOPKH, IOJKEH OBITD [0 3asIBIEHUIO 3aHTEPECOBAHHO CTOPO-
HBI OCTABJIEH CyZIOM 6€3 pacCMOTpPEeHMsI B COOTBETCTBHUHU €O CT. I (3)
Hbto-Mopkckoii konsenmu2 Ecau cysi couteT apOUTpaXkHyIo OroBop-
Ky IeICTBUTEJIbHOM, COXPaHMBIIEHN CUTY U UCIIOJIHUMOM, TO Y HETO
OyzeT OTCYTCTBOBaTb KOMIIETEHIIMSI HA PACCMOTPEHHE CIIOpa, M0-
KpbIBaEMOI'O OTOBOPKOVA.

Hepeniko cTOpOHBI MTHULIMUPYIOT NapasiyiesbHble POLeCChl B HECKOJIb-
kux popymax. [log napannenbHpIMY IpolieccaMy IOHMMAIOTCS TPO-
LIeCChl, IPOILeAINMe TeCT HAa TPOMHYIO UIEHTUUHOCTD — COBIa/leHUe
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J. Savage. Kluwer Law International, 1999. PP. 661-670; Poudret |. — Fr., Besson S., Comparative
Law of International Arbitration. 2" ed. Sweet&Maxwell, 2007. Para 367.

2 Lex fori MOXeT peANKChIBATD U MHble GOPMBI HAIIPAB/IEHHSI CTOPOH B apOuTtpax. Cm.:
Kronke H., Nacimiento P., et al. (ed). Recognition and Enforcement of Foreign Arbitral Awards:
A Global Commentary on the New York Convention. Kluwer Law International, 2010. P. 111
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