KHura «HoBble ropu3oHTblI MeXAyHapoaHoro apburTpaxa:
Bbinyck 3», KoTopy Bbl aep>xute B pykax, npep,CTaBnﬂéT
coboit cOOpHMK CTaTel [OKNAAYNKOB KOHDEPeHUMM «Poc-
CUCKMM apbuTpaxkHbi aeHb / Russian Arbitration Day»
[MockBa, 21 masa 2015 r.).

Ctatbu ana nybnukauum BbibpaHbl Ha KOHKYPCHOW OCHOBE
32 UX HOBU3HY U rnybokyw npopaboTky BonpocoB. OHwu
NpeAcTaBAAT cobon HoBbIe NOAXOAb!I K Pa3BUTUIO NPaK-
TUKWN N HAYKKU MeXAayHapoaHoro apbutpaxa B Poccumn.
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NPEAUCIIOBUE PEAAKTOPOB

BbI ep:kuTe B pyKax TPETUii BBIMYCK M3aaHus1 « HoBble FOPU30HTHI MEKIYHAPOIHOTO
apouTpaxa», KOTOpbIii MpUypoUeH K KoHbepeH1u «Poccuiickuit apOuTpaxkHbIil 1eHb /
Russian Arbitration Day — 2015» (www.arbitrationday.ru)'.

Ota MexXayHapoaHast KoH(hepeHLIMs BIIepBbIe ¢ 00IbIINM ycriexoM Tpoiia B 2013 r.,
CTaB B TOT I'OJl OTHUM 13 CAMBIX 3aMETHBIX COOBITHIA B 00JIaCTU MEXKIYHAPOIHOTO apOUT-
paxa B Poccuu.

IlepBhlii ¥ BTOPOI BLIMYCKU TaHHOTO U3AAHUS TIPUBJIEKIIN OOJILIION MHTEPEC CIIeLv -
aJIMCTOB, MOATBEPAMB BOCTPEOOBAHHOCTb KaU€CTBEHHbIX CTaTel MO TeMaTUKe MEXIyHa-
POIHOTO apOuTpaxKa.

Hacrosimuii BBITTyCK TTpoaoiKaeT HayaTylo TPAAUIIUIO U CTapaeTcsl He CHIKATh Ty
BBICOKYIO TIJTAaHKY, KOTOpasi ObLUIa 3aJaHa B TIPEIbIIYIINX BBITyCKaX.

Kak u paHee, cTaTbu IJIT HACTOSIIIETO COOPHMKA OBLIM OTOOpPaHBI HA KOHKYPCHOM
OCHOBE. DTO HE MOIJIO He CITOCOOCTBOBATh BEIOOPY MHTEPECHBIX M 3HAUMMBIX TEM, a TaK-
K€ YPOBHIO aHajIM3a B MPENCTaBIEHHBIX MaTepuaiax.

B c6opHuke conepxkarcs Tpu pasnena: «CoBpeMeHHbIe TEHACHIIMU U BbI30BbI B 00J1a-
CTU MEXKIYHApOIHOTO apouTpaxa», « MHBeCTULIMOHHBII apouTpax», «IIporeccyanbHbie
BOITPOCHI B apOUTpaxe».

B niepBoMm pasnene cpenu mpovero 0CBEIAIOTCs HEKOTOPBIE MPOOIeMbI BIUSIHUS CAHK-
LIV 3amaHbIX CTPaH MPOTUB Poccry Ha COBpeMeHHBII apOUTpak, a TaKKe BOIPOC MPYBJIE-
KaTeJIbHOCTHU JIJIS POCCUMCKUX JIMIL B TAKMX YCIOBUSIX a3MaTCKUX LIEHTPOB apOUTpaxa.

Bo BTOpOM pasnesie aHau3upyeTcsl psii O4eHb MHTEPECHBIX BOITPOCOB MHBECTUIINOH -
HOTO apOuTpaxa, IpuIeM ¢ YIIopoM He TOJIBKO Ha IpaBa MHBECTOPOB, HO M HA HEOOXOIM~
MOCTb MOMCKa GaylaHca MHTePeCcOB B 3TOi cdepe.

B Tpetbem pasznesne (TpamuIIMOHHO TTPUCYTCTBOBABIIEM M B TIPEIBITYIINX ABYX BbIITY-
CKaxX) BHUMaHKEe MOTYT MPUBJIEYb, TOMUMO BOITPOCOB aHTMMCKOBBIX MEp B apOUTpaxke, pa3-

' Omnako A.B. Bskos, M.C. Kanunun u A.M. MypaHOB, YbM CTaTbU TIPUBOISITCS B HACTOSIIIIEM
CcOOpHUKeE, JOKJIaTuMKaMU Ha 3TOi KOH(bepeHLIMM He BbicTynanu. Marepuan A.A. KoctrHa, BbICTY-
TIMBILIETO HAa KOH(MEPEHINH, B TaHHOM COOpPHUKE HE TIPUBOIUTCSI.

HekoTopble cTaTby B HACTOSILIIEM COOPHUKE COMPOBOXKIAIOTCSI aHHOTALIUSIMU, HO HE BCE, @ TOJIb-
KO Te, aBTOPBI KOTOPBIX PELITWIN UX TIOATOTOBUTH. PerakTopbl MocTapaarch COXpaHUTh B CTAThsIX
0COOEHHOCTH aBTOPCKOTO CTUISA (BKJTIOUasi ohopMiieHUe CHOCOK). OTBETCTBEHHOCTD 32 KOPPEKT-
HOCTb U TIOJTHOTY ITPUBOJIMMBIX CBEJICHUI U CCHLIOK JISKUT Ha aBTOPAaXx CTaTeil.

Penakropsl He Bcerna pasziesisiioT MHEHUSI, BBIPAXKEHHBIE B 9TUX CTAThsIX.

Penakropsl G;1aromapsit 3a momoliib B padboTe Haj oopmiieHreM naHHOro coopHuka FO.A. Bunain-
ko u E.JI. TkaueHko (KoJiierust anBokatoB «MypaHOB, YepHSIKOB 1 MapTHEPBI»).
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naHble orieHKu nBymst aBTopamu [Toctanosnenust KC P® ot 18 Hos6pst 2014 r. Ne 30-11,
TIOCBSIIIIEHHOTO BOTIPOCY O OECTIPUCTPACTHOCTH B TPETEIICKOM pa3orpaTenbeTBe. Penakropel
COOpHUMKA CUUTAIOT HEOOXOAMMBIM MPEACTABIISATH MOAYAC TPOTUBOMOIOKHBIE TOUKH 3pe-
HUSI Ha 371000THEBHBIE BOITPOCHI COBPEMEHHOTO MEXTYHAPOTHOTO apOUTpaxka.

PenakTopbl cOOpHUKA HAICIOTCS, UTO HACTOSIIIee U3IaHUE NEHCTBUTEIbHO MTO3BOJIUT
CTIeIUATNCTaM YBUIETh HOBbIE TOPU3OHTHI MEXIYHAPOIHOTO apOUTpaXka M OTKPHITH JIJIST
ce0sI HOBbIE TeMbI, KOTOPbIE MOTYT OKAa3aThCsl B LIEHTPE BHUMAHMUS B CIIEAYIOIINE TOIBI.

B 3aBepieHue xotenoch O6bI cKa3aTh CJIOBa 0JArOIapHOCTH CIIOHCOpaM KOoHbepeH-
unu «Poccuiickuii apouTpaxHbiii ieHb / Russian Arbitration Day — 2015»: opuaunyeckum
bupmam «Berwin Leighton Paisner LLP» (www.blplaw.com) u ee poccuiickoit mpakTu-
ke «Goltsblat BLP» (www.gblplaw.ru), «MoHacTbeipckuii, 3100a, Crernanos & [TapTHepbi»
(Www.mzs.ru), KOJUIeruu aaBokaToB «MypaHoB, YepHSIKOB U MapTHEPBI» (WWW.ToSpravo.
ru) u pupme «Haberman Ilett LLP» (www.hiforensic.com), 61aromgapst uHaHCOBOI 1o~
NEP>KKE KOTOPBIX OHA COCTOSIIACD.

Takxe HeMaJblii BKJIaL BHECIW MapTHEPbl KOHMEPEHLINH, pexae Bcero — Topropo-
npombInuIeHHas nanata Poccuiickoit @enepau 1 MexXmyHapOIHBIM KOMMEPYeCKUiA
apoutpaxusbrii cyx ipu TITIT PD.

HMHbopmMalMOHHBIMU CIIOHCOPAMU KOH(EPEHILIMU CTaJIN: XXypHasl « BeCTHUK MexXTyHa-
POIHOTO KOMMEPYECKOro apouTpaxa» (www.arbitrationreview.ru), aJIeKTpoHHast OMOIMOTeKA
«Hayka npaBa» (www.naukaprava.ru), «[IpaBo.py», ICC Russia, «3akoH.py», )xypHai «Tpe-
Teiickuii cyn», )xypHai «Legal Insight», AHO «ITepuki», «CIS Arbitration Forum», «Lawfirm.
ru», «HoBast anBokarckas razera», «Russian Law Journal», «CEE Legal Matters».

A.B. Acockos,

II.10.H., TOLEHT Kadbeapbl rPakIaHCKOTO MpaBa
opuanyeckoro gakyiabreta MI'Y um. M.B. JlomoHocoBa,
npodeccop Poccuiickoli IKOIbI YaCTHOTO MpaBa,
apoutp MKAC nipu TI1IT P®

A.W. MypaHos,

YIPaBJISIIOUIMI TApTHEP KOJUIETUU alBOKATOB

«MypaHoB, UepHSKOB 1 TapTHEPBI» (WWW.Tospravo.ru), K.10.H.,
TOLIEHT Kadeapbl MeXIyHAPOIHOTO YaCTHOTO U IPakIaHCKOTO MpaBa
MI'MMO (Y) MU Poccuu, ipocheccop Poccuiickoii ITKOJIb
yactHoro npaBa, apoutp MKAC u MAK mipu TI1IT P
(Www.muranov.ru)

P.M. XoapiKuH,

K.10.H., MapTHeP JIOHTOHCKOTO oduca hbupmbl

«Berwin Leighton Paisner», comncutop Beicimx cynos
AHIIMU 1 Yanbca
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EE%\IA-I/JI[\CI)N www.blplaw.com
314 PAISNER

Berwin Leighton Paisner (BLP) — Beny1iast MexxayHapoaHasi topuanyeckasi hupma, okasbl-
Barollasi MOJHBII CIIEKTP YCIYT U 00beauHsto11ast 6osee 800 IOpUCTOB B KPYMTHENIIIMX KOM-
MepYeCKUX U (pMHAHCOBBIX LIeHTpax B 9 crpaHax mupa B 11 opucax — B JlongoHe, Mockse,
Aby-Jlabu, bepnune, Bpioccene, [ybae, @pankdypre, ['onkonre, [Mapuxke, [Tekune
u Cunramype. Goltsblat BLP — poccuiickas npaktuka Berwin Leighton Paisner.

IIpakTuka mexmayHaponHoro apoutpaxa BLP Bxoaut B coctaB [1pakTuku mo paspeiie-
HUIO CITOPOB (DMPMbI, OMHOU U3 CUIIBHEUILIMX HA MEXIYHAPOIHOM PhIHKE MO TAHHBIM €Xe-
rogHbix peiTuHroB Legal 500 u Chambers. Cnieuuanuctsl [TpakTMKu MexXayHapoOaHOTO
apoutpaxa BLP 06anaioT oO1IMPHBIM OMBITOM COTTPOBOXIEHUS KPYITHBIX MEXKTYHAPO/I-
HBIX apOUTPAKHBIX CTIOPOB C YUaCTUEM CTOPOH M3 CaMbIX Pa3HBIX CTpaH MHUpa, paccMa-
TPUBaEMbIX B COOTBETCTBUHU C pa3HOOOPA3HBIMU MHCTUTYLIMOHATBLHBIMU U CIIELIMAJIbHBI-
mu (ad hoc) permaMmeHTaMM.

Kak ormeuaer uznanue Legal 500, ropuctsl apoutpaxHoii mpaktuku BLP «bokycupytor-
Cs1 Ha IECTBUTETHHO KITIOUEBBIX BOIIPOCAX, a HE TIPOCTO 3apadaThIBAIOT OUKW» U UX LIEHST
3a uX MpoheCCUOHANIN3M U XKeJlaHUE OBbITh «I10 HACTOSIIIIEMY BOBICYEHHBIMU».

Hammu npenmymectsa:

*  Benenue apoUTPaKHBIX MPOIECCOB «MOJ KJII0Y»: OT (hOPMUPOBAHUST MEXKITYHAPOIHOM CTpaTe-
TMU 3alMThI BO BCEX OCHOBHBIX apOMTPaKHBIX LIEHTPAX 0 MPUBEICHUS PEILICHMIT B UCITON-
HEHME B Pa3IMYHBIX IOPUCIMKLIUSIX.

+  Hanmume B KOMaH/Ie ONBITHBIX 0APPUCTEPOB M AABOKATOB. MbI OIHA 13 HEMHOTMX KOMaHI[ Ha
AHIIIMIICKOM IOPUIMYECKOM PBIHKE, ITAPTHEPHI KOTOPOIi CAMOCTOATEILHO BLICTYIIAIOT B apOM-
Tpaxe, 6OJIBUIMHCTBO APYTUX (PMPM BBIHYKIEHBI IPUBJIEKATh BHEIHUX 6APPUCTEPOB, YCIIY-
'l KOTOPBIX OIIAYMBAKOTCS OTAENLHO. KpoMe TOro, 310 Mo3BoJIsieT HaM MOTYyYUTh GOJIee TIIy-
GOKO€ MOHMMaHKeE ITPOLIECCa U UCIIOIBb30BaTh 3TOT LIEHHBII OITBIT, KOHCYJIBTUPYSI KIIMEHTOB
I10 pa3JIMYHbIM BOIIPOCAM, CBIA3aHHBIM C apOUTPAKHBIMU Pa30UpaTeEIbCTBAMMU.

*  PycckoroBopsimast Komanaa. 11 pOCCUICKUX KIIMEHTOB HECOMHEHHBIM OTTOJTHUTETbHBIM
MPEUMYILECTBOM SIBJSICTCS] 3HAUMTEIbHBIN OMBIT Pa0OThl HALUMX CHEIUATMCTOB [0 apOou -
TpaXKHBIM JieJIaM ¢ yuacTtueM ctopoH u3 Poccuu u CHI, a Takke Hamume y Hac pyccKoro-
BOPSILLETO apOUTPaXKHOTo MapTHEPa U PyCCKOroBopsillieit KoMaH bl B JlonnoHe.

*  Otnen cyne0OHO# OyXraarepuu ¥ TeXHOJIOrHid. 1)1 yn1o0CcTBa HalllMX KJIMEHTOB MbI TIpejiara-
€M YCIIYTM COOCTBEHHOTO OT/IeIa CyieOHOM OYXralTepru 1 TEXHOJIOTHIA, UTO TIO3BOJISIET BECTH
nena 3 deKTUBHee M ONTUMU3UPOBATH CYIeOHbIE PACXOIbI.

*  AJbTepHATHBHBIE CTIOCOOBI (PMHAHCHPOBAHKUS APOUTPAKHBIX pa3oupaTebeTB. COTpyIHUYAS C pa3-
JIMYHBIMA MHCTUTYTAMM, MBI TIOMOTaeM HaIllM KITMEHTaM MUHUMHM3UPOBaTh (GDUHAHCOBBIE PUCKU
Y HCTIOJIBb30BATh ATBTEPHATUBHBIEC CIIOCOOBI (PMHAHCUPOBAHUS apOUTPAXKHBIX Pa301PATEITbCTB,
3a CYET MPUBJICYCHUST THBECTOPOB 10 JIeJIaM M CTPAXOBKU Ha TTOKPBITHE CYIeOHBIX PACXOIOB.
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WWW.ImZzs.ru
M Z S MONASTYRSKY
ZYUBA
STEPANOV
wwwmzsu & PARTNERS

«MoHacteipckuit, 3100a, CrenaHoB & [laptHepbl» (M3C) — oaHa M3 BEeAyIIUX IOPUIH-
yeckux ¢pupm B Poccuu.

M3C 3aHnMaeT CUITbHBIE TIO3UIIUY B 00JIACTH aJTbTEPHATUBHOTO pa3pelieHust cropos B Poc-
cuu. ®upma 061a1aeT COMIHBIM ONBITOM BEACHUST KPYITHBIX M HEPEIKO HIMPOKO OCBE-
1IaeMbIX B rpecce nei B MexayHaponHoM KoMMepueckoM apoutpaxHom cyne (MKAC)
1 Mopckoii apoutpaxHoit Komuccuu (MAK). Kpome Toro, M3C oka3zbiBaeT ahdeKTuB-
HYI0 MOJJEPKKY pa3dUpaTesibcTBaM, KOTOPbIE MPOBOASTCS MO 3ruaoi MexXIyHapomIHOMi
toprooii manatel (MTII), JlIoHmoHcKoro MexayHapoaHoro apourpaxsoro cyna (LCIA)
1 CTOKTOJIBMCKOTO apOuTpaxa.

B xone paboTbl Hax MHOXecTBOM Jies crieiianuctbl M3C npuobpesnn OOUIMPHBIIA OMbIT
B IIPUHSATUY 00ECTIEINTENTHHBIX MEP, TIONTOTOBKE IOPUINUECKUX 3aKITIOUEHHUI ITO BOITPOCaM
POCCUICKOTO MpaBa 1 MOJTyYeHUH JOKA3aTeIbCTB 151 COACICTBUSI MEXIYHAPOIHBIM Tpe-
TeCKUM pa30oupaTesibCTBaM, a TAKKe, pa3yMeeTcsl, B IPU3HAHUU U TPUBEACHUH B UCTIOJ -
HeHMe B Poccuu perieHuii MeXXayHapOIHbIX apOUTpasKeid.
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MYPAHOB ’ WWW.Tospravo.ru
YEPHAKOB
M NAPTHEPDI

Komnnerust anBokatoB «MypaHoB, UepHSIKOB 1 mapTHEpbl» ocHoBaHa B 2003 roay u B HacTO-
sITiee BpeMsl BXOIUT B YMCIIO BEAYIIMX HAIIMOHATBHBIX opunandeckux ¢dupm B Poccun.
TIpaktrka hupmbl B 06s1aCTU pa3pelieHnsl CyIeOHbIX 1 apOUTPAXKHBIX CTIOPOB UMEET PeITy-
TaIMIO OHOM U3 Ty4Inx B Poccuu 1 exkeromHo BXOAWT B PEUTHHTY MEXITyHAPOIHbBIX IOpH -
JIMYEeCKUX CITIPaBOYHUKOB, BKJIIouyasi Chambers Global, Chambers Europe, The Legal 500,
‘Who’s Who Legal, Best Lawyers.

TOpucTel 1 aTBOKATHI KOJIJIETUY TPUHUMAIOT yYacTHE B apOUTPaKHBIX pa30npaTeIbCTBaxX
I10 IIIMPOKOMY CIIEKTPY KOMMEPUYECKUX, TOTOBOPHBIX, (DMHAHCOBBIX ¥ TEXHUMYECKUX BOITPO-
COB, KMEIOT OIBIT BEACHUS I MPAKTUUECKU BO BCEX M3BECTHBIX MEXKIYHAPOIHBIX LIEH-
Tpax apoutpaxa, Bkitodyas MKAC, ICC, SCC, AAA, SIAC. Cneuunanuctbl «MypaHOB,
YepHSKOB U IMapTHEPBI» IMPEACTABIISIOT MHTEPECHl KITMEHTOB B CyIaxX O0IIEH FOPUCIUKIINI
Bcex ypoBHeit, BKodast BepxoBublit Cyn u Koncruryunontsiii Cyr.

®upma oKazbIBaeT YCIYTH IO CIIEAYIONINM HaTIPaBICHUSIM: CyeOHbIE CTIOPBI; MEXIyHa-
POIHBII KOMMEPUYECKUIT apOUTpaXx; IPeICTaBUTEILCTBO MHTEPECOB OusHeca B KoHcTu-
tytmoHHOM Cyne P® (MHTepHeT-caiiT mpakTuku www.kslitigation.ru); MexxayHapoaHOe
Topropoe npaso, npaBo BTO (MHTepHeT-caliT mpakTuku www.tradelawpractice.ru); aHTH-
MOHOIIOJILHOE ITPaBO; KOPIIOPaTHBHOE IIPAaBO; HAJIOTOBOE IMPABO; UCIIOJHUTEIBHOE MPO-
W3BOJICTBO; MPU3HAHKE W UCTIOJTHEHHE PEIIeHN I MHOCTPaHHBIX cynoB B Poccuu; anbrep-
HATUBHOE pa3pellieHUE CIIOPOB; MHTEJUIEKTYaIbHast COOCTBEHHOCTb.

OrpacJesas crieluaan3alns: SHepreTuKa u MpupoaHble pecypchl; (PUHAHCOBbIE MHCTUTY-
Tbl; TMT (TexHOJOrMU, MeIra, KOMMYHUKALIMK); HEABUKUMOCTb U CTPOUTENILCTBO.

Haim kiMeHThl — 3TO KpyMHbIE ¥ CPeHNE POCCUICKIE U MEXAYHAPOIHbIE KOMIIAaHUU,
(brHaHCOBBIE MHCTUTYTHI U TOCyIapCTBEHHbIE OpraHbl. ['eorpadus nesreabHOCTU GUp-
MBI oxBatbiBaeT Poccuio u ctpanst CHI, EBpornty u CLIA. [y paboTsl Hax HEKOTOPHI-
MM TIPOEKTaMU MBI TIPUBJIEKAEM MHOCTPAHHBIX IOPUANYECKUX KOHCYTHTAHTOB U3 YMCITa
HAIIUX TApTHEPCKUX (HDUPM B PA3TUUHbBIX IOPUCAUKIIUSIX.
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www.hiforensic.com

HABERMAN ILETT

OcHoBHOe HampaBieHue padotsl Komnanuu Haberman Ilett LLP — npenocraBienue 0yx-
TAJITEPCKUX IKCIIEPTHBIX YCIIYT IO COACUCTBUIO B yPETYIMPOBAHUN CITOPHBIX CUTYAIIUIA,
B CyIeOHBIX U apOUTPAXKHBIX pa30UpaTEIbCTBAX.

Ham npuHumn paGoTsl 3aKio4yaeTcss B yCTAHOBIEHUU JOJTOCPOUYHBIX 1OBEPUTEIBHBIX
OTHOIIEHW ¢ KIIMEHTaAaMU U MX IOPUINISCKUMH KOHCYJIbTaHTaMU. MBI ITPeIOCTaBIIsSIeM
HaIIW YCITyTH Pa3IMIHBIM KITMeHTaM — OT (U3MIEeCKUX JIUIL, YACTHBIX U IO TMYHBIX KOMITa-
HUH, 10 KPYITHBIX MEXXIYHAPOIHBIX KOopriopa 1nii u [1paBUTETbCTB pa3muIHbIX CTPaH.

Haire BoBieyeHue B ycreniHoe pasperieHrue KOMMEPYECKOro Cropa 3aBUCUT OT OOCTO-
SATEJIbCTB Aesia. Ha paHHell ctanyy BOSHUKHOBEHUST CIIOPOB MBI ITPEIOCTaBIIsIeM 00beK-
THUBHYIO U He3aBUCUMYIO (PMHAHCOBYIO OLIEHKY yIepOa it 60Jiee yBepeHHOTO TTaHUPO-
BaHUS ITOIXO/A K pa3pelIeHnIo CropHoi cutyaruu. Korma criopsl yxe paccMaTpuBaioTcst
B CyIle WX MEXIyHAPOIHOM apOUTpaxe, Mbl MPEIOCTABIISIEM YCIYTU SKCTIepTa-0yxXranTrepa
B TPEX OCHOBHBIX 00J1aCTSIX:

* Pacuer ymep0a B 3aBUCHUMOCTU OT OOCTOSTENBCTB CIIOPA U YePE3 OLIEHKY CTOMMO-
cTu OM3Heca;

»  KoHcyapTupoBaHue 1Mo (hMHAHCOBBIM BOIIPOCaM, UMEIOIIIMM OTHOIIIEHHUE K yCTa-
HOBJIEHUIO OTBETCTBEHHOCTH U MPUYMHHO-CJIEICTBEHHBIX CBSI3CIA;

° KOHCYJ'H)TI/IpOBaHI/Ie o d)HHaHCOBI)IM nu 6yX1"aJ'lTepCKI/IM BOIIpOCaM.

IIpenocraBieHne HAIIKMX YCIYT HE OTPaHUYMBAETCS CTOPOHAMMU, YYABCTBYIOIIMMHU B CIIO-
pe Wiu cyaeOHOM pa3doMpaTeIbCTBE: Mbl OKa3biBaeM YCJIyTd apOUTPOB JIMOO MpUHUMAEM
Ha3HaYeHMEe DKCIIEPTOM-0YXTaITepoM OT apOMTPaKHOTrO TpUOyHama. Mbl TakKe MpeIo-
CTaBJISIEM YCITYTH T10 aJIbTEPHATUBHOMY YPETYJIUPOBAHMIO CITOPOB, TAKMM KaK IPEI0CTaB-
JICHUE 3aKJTIOYCHUS WA TIPEIITUCaHUs He3aBUCUMOTO SKCIIepTa ¢ 00s13aTeIbHBIM MCITON-
HEHUEM CTOPOHAMMU B CIIOPE M YCIIYTH 10 MEAUALIIN.
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MHOOPMALINA 0 PEOJAKTOPAX U ABTOPAX

PEOAKTOPbI:

AcockoB AHTOH BiaauMupoBmy — 11.10.H., TOIIEHT Kadeaphl TpaxkIaHCKOTO TTpaBa

topuanyeckoro dakynsreta MI'Y um. M.B. JlomoHocoBa, ipodeccop Kadenpbl
MexnyHapoaHoro yactHoro npasa 'OY «Poccuiickas 1kosia 4acTHOTO ITpaBa.

Brictymaet apontpom MKAC mipu TIIIT P®, MexmyHapogHOTO apOUTpasK-
Horo cyna ripu TIIIT Pecnnyonuku KazaxcraH, psiga Apyrux TpeTeicKuxX Cya0B.
[MpuHuMan yuactue B 60s1ee yeM 60 MeXKIyHAPOIHBIX apOUTPaKHBIX pa3ou-
paTeIbCTBAX, B TOM YMCJIC B apOUTPaKHBIX pa3doupareabeTBax mo PerimameHTy
ICCu FOHCUTPAIL fBasercs uneHom KopoiaeBcKoro MHCTUTYTa apOUTPOB
(MCIArb) 1 wieHOM ApOUTpaKHOM KOMHUCCHUU ITpH PoccriickoM HallmOHAITb-
HOoM KomuTeTe ICC. UeH peTakIIMOHHOTO COBeTa XXypHaia «BecTHUK MexX-
IYHAPOJTHOTO KOMMEPUYECKOTO apOUTpasKay.

Ssnsgnca ynenom Pa6oueit rpynmsl mpu CoBeTe 1Mo KoaMpUKALIMKA Tpax-
JTAHCKOTO 3aKOHOMATEILCTBA, OTBETCTBEHHBIM 3a TTOATOTOBKY M3MEHEHUI
u nonosniHeHuii B 'K P® (paznen VI «MexnyHapomHOe 4acTHOE MPaBo» ).

ABTOD 4YeThIpeX MOHOrpaduii, a Takxke 6oiyiee 60 cTaTeil B IOpUANIECKUX
JKypHaJjax.

O06J1acTh HAYYHBIX MTHTEPECOB: MEXIYHAPOIHOE YaCTHOE MIPABO, B TOM YMCJIC
BOTIPOCHI MEXKIYHAPOIHOTO KOMMEPUECKOTO apONTpaka M MEXKIyHAPOIHOTO
rpaxkIaHCKOTO Tpoliecca; KOpIopaTUBHOE TIPAaBo; JOTOBOPHOE IPaBo.

Mypanos Anexcanap Viropesid — yIpapJIsSIFOIINIA ITApTHEP KOJUTETHH aTBOKATOB «Mypa-
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HOB, YepHSIKOB 1 TApTHEPBD» (WWW.rospravo.ru), K.1o.H. (Poccust), morieHT Kadenpsr
MEXXIYHApOIHOTO YaCTHOTO U TPasKIAHCKOTO ITpaBa MOCKOBCKOTO TOCYIapCTBEH-
HOTO MHCTUTYTa MEXKIyHAapOIHBIX oTHOIIeHMH (YHuBepcuteTa) MU/ Poccun,
rpocheccop Kabheaphbl MEKIYHAPOIHOTO YaCTHOTO TIpaBa POCCHIACKOI IITKOITHI 9acT-
Horo nipasa, apoutp MKAC 1 MAK mipu TTIIT P® (www.muranov.ru).

3amecturens npeacenarenss MAK nipu TITIT P®, ynen I[Npesuanyma MKAC
npu TTIIT P®. YseH penakiiMOHHOIO COBETa U U3AaTe b XXypHaa «BecTHuK
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MEXAYHAapOIHOTO KOMMEPYECKOro apouTpaxar». YneH ApouTpakHO KOMUC-
cum ipu PoccniickoMm HanmmoHansHOM KomuteTe ICC.

SABnsgnca ynenom Pa6oueit rpynmel npu CoBeTe 1Mo KoaupuUKaLMU Tpax-
JIAHCKOTO 3aKOHOAATEJIbCTBA, OTBETCTBEHHBIM 3a MOATOTOBKY M3MEHEHUI
n gonosiHeHuit B 'K P® (pasnen VI «MexayHapomaHoe 4aCTHOE ITPaBo»).

ABTOp HECKOJIbKMX MOHOTpacduii u 6osee yem 100 ctaTeil mo BonmpocaM MeK-
JYHapOJIHOTO KOMMEPUYECKOT0 apOUTpaa, MeXKIyHapOIHOTO YaCTHOTO MpaBa
1 MEXIYHapOIHOIO rpakJIaHCKOro mpoliecca, mpaBa BTO, BagoTHOrO pery-
JINPOBAaHUS, alBOKATYPHI.

[MpyrHMMan yyactue B IecsITKax MEKIyHAPOIHBIX apOUTPakKHBIX pa3orpaTelib-
CTBaX, B TOM UYHMCJIe B apOUTPaKHbBIX pa3dupareabcTBax 1o perinameHTam [CC
u SCC.

XoapikuH Poman Muxaiinosnd — K.10.H. (Poccust), o1eHT, mapTHep JIOHIOH-
ckoro oduca pupmsl «Berwin Leighton Paisner», conmucurop Beicimx cynos
AHrnmu u Yanbca.

PoMaH siBisieTcsI CIIeLIMaIMCTOM I10 COIMPOBOXKIECHMIO apOUTPaXKHBIX pa3dupa-
TEJILCTB C OOJIbILIMM OIBITOM BEACHUST HALIMOHAIbHBIX Y MEXIYHAPOIHBIX IIPO-
ekToB. J10 2012 r. PoMaH 6611 101IeHTOM Kadeapbl MEXIYHAPOIHOTO YaCTHOTO
M TPaxKIaHCKOro mpaBa MOCKOBCKOIO TOCYIapCTBEHHOIO MHCTUTYTA MEX-
nyHaponHbix oTHommeHuit (YauBepcurera) MUJL Poccun. C 2013 r. Poman
SBIISIETCS TIpUTIaleHHbIM IpodeccopoM B Komnemke Kimap Kemopumkckoro
yHuBepcuTeTa (visiting professor at Clare College, Cambridge). Kpome Toro,
Poman gBnsiercs apoutpom CriopTUBHOTO apOUTpakHOTO cyaa mpu OnuMnmii-
ckoM KomuTeTe Poccru 1 wieHOM pelakKlIMOHHOIO COBeTa XypHaja «Bect-
HMK MEXIYHApOIHOIO KOMMEPYECKOIro apOuTpaskay.

B TedyeHue mocaeAHUX HECKOJBbKUX JeT PoMaH BbICTyIall KOHCYJIbTaHTOM
B paMKaX MHUIIMMPOBaHHOTO ITpoTuB Pecryoimku KazaxcTaH MHBECTULIMOH-
HOTO apOUTPaKHOTO pa3doupaTesbcTBa B MexXayHapoaHOM LIEHTpPE MO pa3pe-
IIEHUIO MHBECTULIMOHHBIX CITOPOB (BallMHITOH), a TakKe MTPpUHUMAJ yJyacTre
B apOUTPaXKHBIX pa3doupaTebcTBax B JIOHIOHCKOM MEXIYHapOIHOM Tpe-
teiickoMm cyne (LCIA), ApoutpaxHoMm cyne npu MexnyHapoIHOI TOProBoit
nanate (ICC), ApourpaxkHoM nHcTUTYTe pu Toprosoii manate CTOKrojibMa
(SCC) u AMepuKaHCKOW apOUTpakHOM accounauu (AAA).

PoMaH TaksKe SIBJISIETCSI aBTOPOM MHOTOUHCIICHHBIX ITyOIMKAIINIA TIO BOIIpOCaM
MEXXIYHapOTHOTO apOuTpaka, MeKIyHapOTHOTO YaCTHOTO TTpaBa 1 rpakIaH-
CKOTO TIpoliecca. B yacTHOCTH, MM OoNyOJIMKOBaHA MOHOTpadusl Ha aHTJIHIA-
cKkoM s3bike «Arbitration Law of Russia: Practice and Procedure» (Juris Pub-

13



HoBble ropnsoHTsl MexayHapogHoro apbuTpaxa. Beinyck 3

lishing, New York, 2013). Kpome Toro, PomaH SIBIIsICSI pe1akKTOpOM PYCCKOTO
W30aHUS ClIeAyIomeil KHuTh: Juoproc H. CrcteMa TpakIaHCKOTO Ipoiiecca
AHIIIME: cyneOHOe pa3donpaTeIbcTBO, Menualys 1 apoutpax / Ilep. c aHrr. —
M.: Uudotporuk Menna, 2012.

ABTOPHI:

Bbuie6py Enena BnaaumupoBna — anBokat MOCKOBCKOI TOPONICKOI KOJUIETUN

anBokatoB, wieH KoponeBckoro nncruryra apoutpos (MCIArb).

Maructp ropucnpyaeHiuyu (LL.M. CTOKro1bMCKOro YHUBEpCUTETAa IO CIeI-
albHOCTU «MeXTyHapoaHbIN KoMMepuecKuit apoutpaxk», LL.M. LleHTpaibHO-
EBponeiickoro ynusepcutera (bygamnenir) rmo crneuuaibHOCT « MexxayHapoa-
HOE KOMMEPYECKOe ITpaBo» ).

3aHumMaeTtcst yacTHol npakTukoit B Poccuu u Ll Bennu (www.kotlyarova-bille-
bro.com). Cneuuanusupyetcsi B 06JacTU pa3pelieHus ClOpoOB, BBICTYMAET
IpencTaBuTesieM B apouTpakHbIX rpolieccax B MKAC mipu TTIIT P®, B Apou-
TpaxkHoM UHCTUTYTe ToproBoit nanarsl r. CTokrojibma, B JIOHTIOHCKOM MeX-
JlYHApOIHOM TpeTelickoM cyae. [1pencrapisieT UHTepechl KIMEHTOB B POCCUIA-
CKUX Cy[ax, BBICTYIIAeT 9KCIEPTOM IO POCCUICKOMY MPaBy B MHOCTPAHHbIX
cylax U MeXAYHapOIHbIX KOMMEPUYECKUX apOUTpaxax, KOHCYJIbTUPYET MO
BOIPOCaM MEXIYHAPOIHOTO YaCTHOTO MpaBa U apouTpaka, TpaHCTPAaHUYHbBIX
CIEJIOK, IIBEJCKO-POCCUNCKIX NMHBECTULIMOHHBIX TPOEKTOB.

BaH Xapcoar-BaH-Xo¢ JIxkakomun JIk. (Jacomijn J. van Haersolte-van Hof) —
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reHepajbHbIiA AUPeKTop JIOHIOHCKOro MeXIyHapOIHOro TPETEeCKOro cyaa
(JIMTC), nokrop mpasa.

Mo naznayenus B JIMTC JIxkakoMUH 3aHUMaIach YaCTHOM MPaKTUKOM B I10pH-
nnaeckoit pupMme «HaersolteHof», koTopyro oHa ocHoBazna B ['aare u kotopas
BKJIIOYAJIACh B CIIUCOK CaMbIX U3BECTHBIX apouTpakHbiX pupM GAR 100.

Mo Toro, kak J/IxkakomuH ocHoBaja ¢pupmy «HaersolteHof» B 2008 r., oHa
paborajna Tpu roja B apouTpaxkHoi mpaktuke (pupmol «Freshfields Bruckhaus
Deringer» B AMctepaame. C 2000 o 2004 rr. oHa paborana B ¢pupme «De
Brauw Blackstone Westbroek», a 1o atoro B ¢pupme «Loeff Claeys Verbeke»
B PoTTepname, riae oHa M Havyaia CBOIO IOPUIMYECKYIO Kapbepy.

JI>kakOMUWH BBICTYIIajIa B Ka4eCTBe apOMTpa 1o JejlaM, pacCMaTPUBAEMBbIM T10
pernamenTam [CC, JIMTC u FOHCUTPAIJIL, a takxke no Pernamenty Hunep-
JaHackoro apoutpaxHoro UHCTUTyTa (NAI). OHa TakKe MpeacTapisijia KIMEeHTOB
B apouTpaxax KoposeBckoii rojutaHaCcKoi accolaliiy 36pHOBO M KOPMOBOI
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Toprosiiv 1 HCTUTYTA TpaHCIIOPTHOIO M MOPCKOTO apOUTpaxa, 0a3supyoLmX-
cs B 'omanauu. OHa BKJTIoYeHa B CITMCOK apOUTpoB MeXXayHapoIHOTo LIgHTpa
IO YPETyJIMPOBaHNIO MHBECTULIMOHHBIX CITOPOB 1 B HACTOSIIIUI MOMEHT BXOIUT
B cocTaB koMuTeTa ad hoc 1o nepecmotpy petreHuss MIIYUC.

OHa npuHKUMaJa yyacTue B CO3IaHNU apOUTpaxkHOro MexaHnusma B Lliopu-
X€ IIJIs1 pa3pelleHus] TpeOoBaHUI XepTB XOJIOKOCTA B OTHOIIEHUM CYETOB
B IIBEMIIapCKUX OaHKaX.

J>xakoMUH TIperoaaeT Kypc apoutpaxka B yHuBepcutete Amcrepaama (VU
University Amsterdam), a TakxKe SIBJISIETCS YJIEHOM pelaKIMOHHOIO COBETa
«Global Arbitration Review».

B 1992 1. ee moxTopckast mucceprarus o mpuMeHeHun Permamenra KOHCUTPAJT
TpUOYHaIaMU MO pacCMOTPEeHMI0 TpeboBaHMIi B nenax mexay Mpanom u CILA
cTaJia OTHOM 13 TIEPBLIX MOHOTpapUIECKHX paboT IO 3TOM TeMaTHKe.

BsnkoB Anekceii BacuibeBry — Mitaaiumii 10pycT NMpakTUKY pa3pellieHust CIOpoB
¢upmer «<Hogan Lovells (CIS)». Oxonuunn opuandeckuii pakynsrer MI'Y um.
M.B. JlomoHocoBa. Criemaau3upyeTcs B 00JIaCTH MeKAYHAPOIHOTO apou-
Tpaxa M MeXIYHapOIHBIX CyNeOHBIX CIIOPOB. YUYacTBYET B 00ObEeAUHEHUSIX
MoJioabix 1opuctoB B cepe apoutpaxa: LCIA YIAG, ICC YAF, RAA 40.
B npouriom — uneH koManasl MI'Y um. M. B. JloMoHOCOBa Ha KOHKYpPCE UM.
Bunema Buca mo MexxnyHapomHOMY KOMMepdecKomy apoutpaxy (Bena).

Jasbinenko JImurpuii Jleonunosua — x.10.H. (Poccust), anBokar kouteruu «Mypa-
HOB, UepHIKOB 1 TTapTHEPHI» (T. MockBa, www.rospravo.ru). Crielinaausupy-
eTCsI Ha TTPaBOBOI MOMOILM B BEACHUM MEKAYHaPOIHbIX MPOEKTOB, BKIIOYAsI
paspelieHre KOMMepUYeCKIX CIIOPOB B CyIaxX M B apouTpake. JIMUTPWIi STBIISI -
etca noknagunkoM MKAC 1 MAK mipu TTITT P® 1 B 5TOM KauecTBE MPUHSLT
yuactue 6oiiee yeM B 40 nemax. OH TakKe IBIISIETCS 3aMECTUTENIEM Mpeaceaa-
teast Komnernn nocpenrukos npu TIITT P®. IMutpuii, MOMMMO pycCKOro
SI3BIKA, BJIaZiceT aHTTUUCKUM, (PPaHIy3CKUM U UTATbTHCKIAM SI3BIKAMM.

JMUTpuUii SIBISICTCS YWICHOM 3KCIIEPTHOTO COBETa TPETEMCKOro coodIIecTBa
1 aBTOPOM YYEOHOT0 Kypca O TPETeHCKOM CylIe U MeAualliM, KOTOPbIi OH
npenongaet B HalimoHaabHOM HcClieI0BaTEIbCKOM YHUBEPCUTETE «Boiciiast
IKOJIa 9KOHOMUKW» ¢ 2012 1. Imutpuii Takxe saeisiercs ¢ 2010 r. penakro-
pOM OHJIaiTH-XypHaJa o pa3pemreHuu criopoB B CHI «CIS Arbitration Forum»
(www.cisarbitration.com), aBTopom 2 MoHorpaduii u 6osee 70 cTaTeii B Iopu-
JMIECKUX XXKypHaJlaX Ha PyCCKOM M aHTJIMHACKOM SI3bIKaX 10 TeMaM, CBSI3aHHBIM
¢ MEXIYHApOIHBIM KOMMEPUYECKIM apOUTpakeM, aTbTepHATUBHBIMU CTIOCO-
6aMM pa3peleHreM CIIOPOB U MEKIYHAPOTHBIM YaCTHBIM ITPABOM.
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Kamuana Muxann CepreeBHd — CTYACHT IOpUANYECcKOTO dakyapTeta MIY

uM. M.B. JloMoHOCOBa, 4jieH KOMaHAbl Iopuanueckoro axkyiabrera MI'Y
uM. M.B. JlomoHocoBa Ha KoHKypce M. Buiiema Buca no mexmyHapogHo-
My KOMMepueckomy apouTpaxy (BeHa).

Myraii Upuna MuxaiinoBaa — anBokaT AnBoKaTcKoii nasarsl MOCKoBCKOi o0nacTu.

Brimycknuiia CapaToBCKOI rocy1apCTBEHHOM akaleMuu TipaBa, K.10.H., LLM.
(Manchester), B 2008 r. mpocyiiajia Kypc MexIyHapoaHoro npasa B ['aarckoit
akazeMuM MexxayHapoaHoro rpasa (crunenauatr MU Hunepnannos). B 2005—
2008 rr. mpenogaBayia B Akagemuu rocciayxosi, B 2010 r. — B PYJIH. B 2009—
2010 rr. — OTBETCTBEHHBIN penakTop uzaateabcTBa CaHKT-IleTepOyprckoro
roCylIapCcTBEHHOro yHuBepcuTeTa. Jlaypeatr KoHKypca «JIydiiias HaydHast KHU-
raroga — 2011» 3a KHUTY «JloKTprHa TOOPHIX HPABOB M MYOJMYHOTO MOpsIIKa
B JIOTOBOPHOM I1paBe». SIBJsIach MepeBOIYMKOM Psia CTaTeii 3apyOesKHbIX aBTO-
POB MO MEXIYHApPOAHOMY MpaBy U apOUTpaxy sl KypHana «[IpaBoBeneHue»
u s «2KypHasia 3apy0exkHOro 3aKOHOJIATEIbCTBA U CPABHUTEILHOTO MPaBOBE-
neHusi». B 2010—2015 rr. — crapiuuii HaydHbIil COTpyIHUK MIHCTUTYTA 3aKO-
HONATEeIbCTBA U CPABHUTEIBHOTO MTPABOBEACHNS, IPUHMMAJIA y4acThe B 3aKO-
HOIATEeJIbHOM paboTe IO HATIPaBJICHUIO «IPaKIaHCKOE IPaBo». ABTOP HAYYHBIX
MOHorpaduii 1 cTaTteil, y9aCTHUK MEXIYHApOAHbIX KOH(pepeHuuit. KoHCynb-
THPOBAJIa POCCUINCKUE KOMITAHUY 10 KPYMHENHIIINM MEXIYHAPOIHBIM TTPOEK-
TaM, B ToM unciie «FOHbIN oTok», «CaxanuH—2» u ap. YneH «Association for
International Arbitration», «Society of Legal Scholars», «Juris Diversitas». Che-
pa HayYHBIX MHTEPECOB: MEXIYHAPOIHOE MPAaBO, MHBECTULIMOHHBII apOUTpax,
roCyIapcTBEHHO-YaCTHOE MapTHEPCTBO, MEXIYHAPOIHBIN apOUTpax, TOTOBOP-
HOE MPaBo, 9KOJOIMUECKOe MPaBO, MOPCKOE MIPaBO, SHEPIreTUKA.

IenuoB JIMutpuii AHATOIbEBUY — CTAPIINIA IOPUCT KEHEBCKOTO oduca 1opuIm-
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yeckoit Gupmbl «FRORIEP». OKOHUWI C OT/IMYUEM IOPUANYECKUI (haKyTb-
teT CaHKT-I1eTepOyprckoro rocyniapCTBEHHOTO YHUBEPCUTETA U ACITUPAHTYPY
Kadenpbl rpaxXJaHCKOTO MpaBa TOro ke (GakyabTeTa, 3alUTUB AUCCEPTALIUIO
Ha COMCKaHME YYEeHOH cTerneHu K.10.H. Ha TeMy «[ToHsiTue “security” mo 3ako-
HonaresibcTBy CoenrHeHHbIX [IITatoB AMepuku». MMeeT numniaioMm Marucrpa
npasa (LL.M.) ropunnueckoro daxkyibreTa J>KOpIKTayHCKOTO YHUBEPCUTETA
(BaiumHrTOoH), a Tak>Ke AUIJI0MbI OakajaaBpa IpaBa, MarucTpa rpana U CEpTH-
(ukar o cnenuanuzaluy B 00JIaCTU aABOKATYPbI IOPUANYECKOTO (DaKyibTeTa
XKenesckoro ynupepcureta. Ynen Cankr-IleTepOyprckoii ropoackoit KoJ-
Jernu anBokatoB 1 Kosuternu agBokartos mrara Heto-Mopk (CIIIA), anBo-
kaT (XKeHesa).
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Inoxenko Exarepuna Baciibesna — 1.10.1H. (CIIIA), amBokar (wrat Heto-Mopk),
IOpUCT B ITaprkckKoM oduce dupmar «King & Spalding».

ITocne okoHyaHusi HoBocHOMPCKOTO rocyaapCTBEHHOTO YHUBEPCUTE-
Ta 9KOHOMUKU U YIIPABJICHUS IO CIEIUATbHOCTU «MEXIyHAPOIHbIE OTHO-
IIeHUsT — BOCTOKOBeIeHue» Havana padorats B CIIIA. B 2010 r. Beiurpana
rpaHT oT YHuBepcutera Cacdoinka B boctoHe Ha monyyeHue CTeNeHN A.10.H.
CO clieumMaan3almeil B MeXXayHapoaHoM rnpaBe. Bo BpeMst o0yyeHus padbo-
Taja B HECKOJIbKUX OOCTOHCKUX I0OpUANYECKMX (DUpMax U B paiiOHHOM Cye
IOx#noro bocTona.

Jletom 2012 r. okoHumIa MexxnyHapoIHy1o akaaeMuto apoutpaxka B [1apuke.
B 2012 r. yunnach B I'apBapackoM MHCTUTYTe nieperoBopos. Ilocie moyye-
HMS KBamdUKaIMK anBokara B mrate Holo-Mopk nepeexana B LlIBeiitiapuio
JUTSI TIOJTyYEHUSI CTETICHU MarucTpa 1o CrieliuaibHOCTH « PaszpelieHue Mexmy-
HapOIHBIX KOH(MIMKTOB». Bo BpeMsi TpOX0OXIeHUs TIPOrpaMMBbI CIICIIAATU3H -
poBayiach Ha MEXIYHAPOTHOM KOMMEPUYECKOM ¥ MHBECTULIMOHHOM apOUTpa-
xe. C ocenn 2014 r. paboraet Bo @paHInH.

Pogaiin Aptyp (Arthur Rovine) — He3zaBUCUMBI apOUTpP U aIBIOHKT-TIpOdeccop
Yuuepceutera @oprem (Fordham University) (Heio-Hopk, CIIIA).

ITocne yxona Ha neHcuio u3 dupmel «Baker & McKenzie» B 2005 r. Aptyp
BBICTYNAJI B Ka4eCTBE apOUTpa IO IejlaM, pacCMaTPpUBACMBIM 110 PeTjIaMeH-
tam ICSID, NAFTA, PCA, ICC u AAA / ICDR. On sBistiicst mpe3uaeH-
TOM AMEPHUKAaHCKOTO 0O0IIIecTBa MEeXIyHapogHOro mpasa (American Society
of International Law) ¢ 2000 mo 2002 rT., TipeacenaTeseM CeKIIMN MEXKIIY-
HapOIHOTO MpaBa AMEPUKAHCKON accolralny 1oprcTtos ¢ 1985 mo 1986 rr.
U IIpeacenaTeeM KOMUTETA MO MEXIYHAPOIHOMY MTPaBy KOJUIETMU aIBOKATOB
Heto-Mopka ¢ 2009 1o 2011 rr. ApTyp GbUT WIEHOM PEIAKLIHOHHOTO COBETa
«AMEepUKaHCKOTO XypHalla MeXITyHapoaHOro mpasa» (1977—1987 rr.) u ume-
HoMm CoBeTa Mo MeXXIyHapOIHBIM OTHOIIEHUSM ¢ 1987 T.

ADPTYp SBIISIETCS AUPEKTOPOM €XKETOIHOI KOH(PEPEHILIUH 10 MEXIYHAPOTHO-
My apOMTpaxy U Meaualuu, IpoBoauMoil YHusepcureTroM opaem, 1 penak-
TOPOM M3[aBa€MOro0 110 UTOTaM KOH(EPEHIIMHU eKerOIHOr0 COOpHMKA CTa-
teit «Contemporary Issues in International Arbitration and Mediation: The
Fordham Papers» (rmyoaukyetcs Brill / Martinus Nijhoff).

OH TaKkXe PeryasipHoO MyOIMKYeT HaydHbIe PabOThI M BBICTYIAET Ha pa3ind-
HBIX MEPOIPHUSITUSIX TIO MEXKIYHAPOTHOMY apOUTPaxy.

ApTtyp 0611 iepBbIM npenctaButesieM [IpaBurensctBa CIIA B nenax TpudyHanioB
o paccMoTpeHuIo TpedboBaHuit Mmexny Mpanom n CIIA (1981—1983 rr.).
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Cycmunpina Mipuna MropeBHa — cTapIiuil IOpUCT IMIPAKTUKU MEKIYHAPOIHO-

ro KOMMepuecKoro apourpaxa aagpokarckoro 610po «KHUAIT». BeinyckHu-
11a ropunndeckoro ¢akyaprera MI'Y um. M.B. JlomoHOCOBa (¢ oTanumem)
1 MarucTp IpaBa MEXIyHApOIHOTO KOMMepUecKoro aponrpaxka CTOKTOJIb-
MCKOTO yHUBepcHuTeTa. Crieimaan3upyeTcs Ha TIpeACTaBICHUN MHTEPEeCOB
KIneHTOB B apouTpakax 1o persiamentam SCC, ICC, LCIA u MKAC npu
TIIIT P®, a Takke B pOCCUNCKUX Cyaax I0 AejaM O IPU3HAHUW U TIPUBEE-
HUU B UCTIOJIHEHNE MHOCTPAHHBIX apOMTPaXKHBIX M CYIEOHBIX PEIICHUIA.

®Ouimnce Kenr (Kent Phillips) — co-riraBa apOuTpaXkHOM MPaKTUKA U IMapTHEP

B cuHTranypckom oduce pupmsl «Berwin Leighton Paisner LLP».

KeHT nMeeT MHOTOJIETHUI OTTBIT BEICHMST apOMTPasKHBIX U CYIeOHBIX pa30n-
paTebCTB. XOTS OH BEET Jeja IO pa3HbIM HalpaBJICHUSIM, Jallle BCETO OH
3aHMMAETCs CIIOpaMy B 00JIACTU SHEPTETUKU WA B KPEIUTHO-(MHAHCOBOM
cekrope. 1o nepee3na B Cunramnyp B 2011 r. oH padotan B JIoHIOHE, r/1e TOMU-
MO TIPOYETO IPEICTABIISUT OMHOTO U3 POCCUICKHX OJIUTApPXOB B CITOPE C CYM-
Mmoit ucka 3 mapa gosut. CIIHA. B nocneaHee BpeMsi OH BeJl MHOTO CITOPOB,
cBs13aHHBIX ¢ UHaueit u MHnoHe3ueil.

OH mpencTaBiseT pa3HbIX a3UATCKUX KIIMEHTOB, KOTOPBIE BEIOPAIA MECTOM
apoutpaxa Cunranyp, [OHKOHT Wi npyrue apouTpaxku B A3uu.

KeHT Taxcke yacTo mojiydaeT Ha3HauUCHMS B KaUeCTBe apOMTpa, M BKITIOYCH B CIIN-
cok CHHTaImypcKOro MeXKIyHapOIHOTO apOUTpaskHOTO cyna. OH TakKe SIBISICTCS
IUPEKTOPOM CHHTAITypCcKOro oTaeeHrst KoponaeBcKoro MHCTUTYTa apOUTPOB.

CnpaBounuk «Chambers Asia Pacific» BTopoii roa moapsii mpru3HaeT ero Beay-
IIMM 3KCIIEPTOM B 00J1acTH apOUTpaxa B a3UaTcKoM pernoHe. CripaBOUYHUK
«Benchmark Litigation Asia» Ha3bIBaeT €ro «mecmHoii 36e300ii 6 0baacmu paz-
PeuleHus: Cnopoe».

Yunn Kpucrodep (Christopher Chinn) — anBokat B rpyrre MexIyHapoaHOro apouTpa-
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Xa nmapuxckoro oduca hupmbl «Mayer Browns. ITepen 3tum oH B TeueHue 10 jiet
paGoTas B BeIYLINX MPAKTUKAX MEXIyHApOIHOTo apoutpaxa B Heio-Mopke
n Tapuxe. OH sIBIsIETCS aIBOKATOM T10 TIpaBy mmTata Heio-HMopk, conucu-
TopoM Briciux cynoB AHITIUM 1 YaJbca, a Takke (paHIly3CKUM alBOKATOM.
Kpuctodep BbIcTyman B Ka4ecTBE aIBOKATa B MEXXIYHAPOIHBIX M CTPOUTETbHBIX
apouTpaxax ¢ MecToMm paccmoTpeHus B [Tapuke, 2Kenese, Kaupe u Bammnr-
TOHE. Y HEro eCTh OIbIT 110 JeJIaM, paccMaTpuBaeMbIM 1o periameHTam [CSID,
NAFTA 1 o AByCTOPOHHUM COTJIAIlIEHUSIM O 3alllUTe UHBECTULIMI. OH Takxke
MPEACTaB/ST MHOCTPAHHBIX KJIMEHTOB 10 CMIOpaM, BBITEKAIOIIUM U3 TOTOBO-
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POB, HEIOOPOCOBECTHOI KOHKYPESHIINN 1 3aKOHA O HETIPAaBOMEPHBIX TIPETCH-
31X B CyJIax IITAaTOB U B (heaepabHbIX cymax CIIA.

Ponucst Ha TaBaiisx, mosy4us mepBoe 06pa3oBaHue Mo uctopun B Measckom
YHUBEPCUTETE, MOCJIE YETo MOIyYMrl 00pa30BaHUe I0PUCTA B YHUBEPCUTETE
MunHecoTsl. Takke yuniics B yuuBepcutere JiInona (Jean Moulin Lyon I1ITI).
OH npuHMMaJ yyacTve B coope MHGOpMAaLMY 1 HAITMCAHUU KJIaCCUYECKOTO
Tpy/1a I1o MexXayHaponHoMy apoutpaxky: «International Chamber of Commerce
Arbitration» (3 ed., 2000). On takke mosyuni ripu3 B 2011 r. ot MexmyHa-
POIHOI aKageMur apouTpaxkHoro rpasa B [1apuke 3a CBOIO IyOIMKALIMIO I10
apouTpaxy. YyactBoBai B 18-om, 21-om 1 22-oM KOHKYpce M. Bunnema Buca
10 MEXXIyHApOIHOMY KOMMepUecKoMy apouTtpaxy (BeHa).

ITIepep Maxkcu (Maxi Scherer) — nokTop npasa, cTapiiuuii mpernoaasatesib B LlIkose
MEXIyHapOoIHOTo apouTpaka JIOHIOHCKOTO YHUBEPCUTETa KOposieBbl Mapuu,
CreUaIbHbIN COBETHUK B topuaudeckoil pupme «Wilmer Cutler Pickering
Hale and Dorr LLP» (JIonmoH).

Makcu nMeeT 3HaYNTEIbHBIN OIBIT apOUTpaka Kak B CTPaHaX IPpakIaHCKO-
MpaBOBOW TPAAUIIMU, TaK U B CTpaHax obiero rnpasa. OHa mpeacTasisiia
1 KOHCYJIbTHpOBaJia KJIMEeHTOB 1o 6osiee yeM S0 apOuTpakHbIM JejaM, pac-
CMaTpUBABIIMMCS BCEMU BEAYIIIMMU MUPOBBIMU apOUTPAKHBIMU LIEHTPAMMU.
Taxcke oHa BeICTynasia apoOUTpOM (TIpeceaaTesieM, WIEHOM COCTaBa apOUuTpa-
Ka U eIUHOJIUYHBIM apOUTPOM) 1o 20 apOUTPakKHBIM JIeJIaM.

OHa oryIeHa K mpakTrke B [1aproke, a Takke B Ka4eCTBE COMMCTOPA B AHIIIMH
" Yanbce. PasnmumuHbie MUpOBBIE peUTHHTH, Takue Kak «Who’s Who Legal»,
«The Legal 500 UK» u np., peryasspHO BKII0YalOT MaKcu B YKACJIO BEeAYIINX
CHEeLUaIMCTOB B 001acTU apOuTpaxa.

Makcu s1BiIsieTCs IaBHBIM pegakTopoM «Journal of International Arbitration»
(Wolters Kluwer), wieHOM OAKOMUTETA IO TIPU3HAHMIO Y UCTIOJTHEHUIO apOu-
TpaXXHBIX pellleHN MeXayHapoaHOI acCOIMAIIY IOPUCTOB, YICHOM (DpaH-
IIy3CKOTO OTnesieHusT MexXIyHapoIHOM accolMalii PUCTOB, CO-TJIaBOM
rpynnbl «DIS40» (Hemeuxkast apouTpaxkHast MHCTUTYLIVS) U YJIECHOM MCITOJI-
HutenbHoro Komutera «ICDR Y&lI».

Makcu TakKe SIBJISIETCS] TUPEKTOPOM (DPaHITy3CKOI ITPOrpaMMBbI LITKOJIBI ITO IO/~
TOTOBKE MarucTpoB rnpasa (www.law.qmul.ac.uk/postgraduate/limparis/). Ipyrue
€€ HayJHbIe IOJDKHOCTH BKJIIOYAIOT 3BaHKe ITpodeccopa IopUInuecKoro hakyib-
teta YHuBepcurera Hoto-Mopka, mpuriarieHHoro npodeccopa IopuImiecko-
ro dakynbTeTa YHUBepcuTeTa SciencesPo B [Tapuxe, anbloHKT-TIipodeccopa
B JI>KOpIKTayHCKOM LIEHTPE TPAaHCHALIMOHAIBHBIX ITPABOBBIX UCCIIEIOBAHUIA,
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a TaKkoKe TperronaBaresist B Melrb0ypHCKoM yHUBepcuTeTe, CBOOOTHOM YHUBEP-
curete bepnuna, llIkone mpaBa YauBepcureta [Mapik 1 [Tanteon-CopboHHa,
VYuusepcurete Bepcanb-Cen-Kanrten-an-Bemin, @pubyprckoM yHUBEpCUTE-
Te, Bropudyprckom yHusepcurete, [1Ikone npasa YHusepcutera [lennepnaiin,
BazenbckoM yanBepcutete, Yuusepcutete [apuk 10 Hanrep.

Maxkcu rmyoJIMKyeT MHOTO paboT B cepe apouTpaxka u MeXKIyHapPOIHBIX pa3-
6uparesbcTB. OHa penakTop KHUTHU « TpaHCIIapeHTHOCTh B MEXAYHAPOIHOM
MHBECTULIMOHHOM apoutpaxe (PykoBoacTBo 1o npuMeHeHuto CTaHIapToOB
IOHUCUTPAJI no TpaHCITapeHTHOCTU B MHBECTULIMOHHBIX apOUTpaxax,
OCHOBaHHBIX Ha MeXIyHapoaHoM goroBope (Transparency in International
Investment Arbitration (A Guide to the UNCITRAL Standard on Transparency
in Treaty-Based Investor-State Arbitration); co-aBTOp KHUTU «ApOUTpaxK IO
pernameHnty JIMTC» (Arbitrating under the 2014 LCIA Rules), orry0IMKOBaH-
Hoit Wolters Kluwer B 2015.

Taxke HemaBHUE ONMYOJIMKOBaHHbIE padOThl Makcu BKItovaroT: Forum Shopping
and Post-Award Judgments (with Linda Silberman, in: Forum Shopping in the
International Commercial Arbitration Context / F. Ferrari (ed.). — Sellier, 2013;
Effects of Foreign Judgments Relating to International Arbitral Awards: Is the Judg-
ment Route’ the Wrong Road? (Oxford Journal of International Dispute Settle-
ment (JIDS), 2013); The New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards (author of sections on Articles I11, IV and V(1)(b) /
R. Wolff (ed.). — C.H. Beck, Miinchen, & Hart Publishing, Oxford, 2012).

Apkos Bragumup Bragumuposny — 1.10.H., ipodeccop, 3aBeayrounii Kadeapoi
TPaXXIaHCKOTO Mpolecca YPaTbCKOrO TOCYIapCTBEHHOTO IOPUINIECKOTO YHU-
BepcuUTeTa, mpuriamieHHbii npodeccop Yausepcureta [Maprx 10 Hanrep.

UYsteH HayYHO-KOHCYJIBTAaTUBHBIX cOBEeTOB IpH BepxosHoMm Cyne PD, ApouTpak-
HOM cyze Ypanbckoro okpyra, demepanbHOI Cryk0Oe CyneOHBIX IPHUCTABOB, WICH
skcnepTHoro coBeta BAK 110 mpaBy mpy MuHucTepcTBe 00pa3oBaHus 1 Hayku PO,
YJIeH HaydHOro coBeTa MexayHapOIHOTO COo103a CyAeOHbIX UCTTOTHUTENEH.

[MpuHuMan yyactue B pa3paboTKe Ipaxk 1aHCKOTO IIPOLECCYalbHOTO, UCIIOJI-
HUTEJIHLHOT0, HOTapUAJIBHOTO 3aKOHOAaTeIbcTBa. OTy0IMKOBaJI MHOTO paboT
10 POCCUICKOMY M MEXKIYHAPOTHOMY TPaXkIaHCKOMY U apOUTPasKHOMY IIPO-
1LIeCCy, UCIIOJIHUTEILHOMY IIPOU3BOJACTBY, HOTApUATY.

ITon ero HaydHbIM pyKOBOACTBOM B Poccuu 3amuineHo 5 TOKTOPCKUX 1 38 KaHIu-
JATCKUX TIMCCEPTALIMIA, B TOM YUCIe 3 AUCCePTALMU C OMHOBPEMEHHBIM ITPHCBOE-
HUEeM y4eHO! cTerneHu okTopa npasa paHimu. SBISIICS YIeHOM KIOpH IO TPU-
CBOEHUIO YYEHBIX CTelleHel B yHuBepcutetax @panuyu, @unnsHauu, JlatBum.
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TEHAEHUWU N BbI30BbI
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LONDON COURT
OF INTERNATIONAL ARBITRATION:
CURRENT CHALLENGES AND OPPORTUNITIES

DR JacoMiuN J. vaN HAERSOLTE-VAN HoF!,

Director General,
London Court of International Arbitration (LCIA)

1. Introduction

1. The London Court of International Arbitration (LCIA) is one of the leading
international institutions for commercial dispute resolution. While the LCIA
is based in London, the LCIA Rules are universal in application and the LCIA
can administer arbitrations seated anywhere in the world. This is reflected in the
international nature of the LCIA’s caseload.

2. The LCIA provides efficient, flexible and cost-effective administration of
arbitration and other ADR proceedings (such as mediation). In doing so, the LCIA
takes a hands-on and flexible approach to casework administration, tailoring its
approach to the specific nature and circumstances of each case.

3. The LCIA Court has a range of functions under the Rules and is the final
authority for the proper application of the LCIA Rules. Under the LCIA Rules, the
LCIA Court formally appoints the arbitral tribunal, while taking into account any
written agreement or joint nomination by the parties. In practice, approximately
half of the individuals appointed by the LCIA Court are appointed on the basis of
nomination by the parties or co-arbitrators, and half are appointed by the Court
directly. While the default system under the LCIA Rules is for the appointment of
a sole arbitrator, the parties, however, are open to agree otherwise, and the LCIA
Court can decide to appoint a three-member tribunal if that is more appropriate

' She thanks Katia Contos, Assistant to the Director-General / Casework Assistant for her invaluable
assistance in preparing this paper.
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in the circumstances of the case, including the value of the claim, the location and
languages of the parties and the number of parties involved.

4. The cost of the LCIA’s services is based on an hourly rate structure. The
LCIA’s administrative charges, and the fees charged by the arbitral tribunals it
appoints, are determined by the hours spent. Under the LCIA’s Schedule of Costs,
the arbitral tribunal’s fees are charged at an hourly rate not exceeding £450. In each
case, the LCIA Court will set the maximum hourly rate which can be charged by
the arbitral tribunal. The LCIA Court can, and often will, set the maximum hourly
rate below £450. In the majority of cases, this capped hourly fee structure works
out to be more cost effective than charges based on the sum in issue.

5. The LCIA Rules ensure that LCIA arbitrations are handled as efficiently as
possible, taking into account the particular circumstances of the case. The LCIA
Rules 1998 contain provisions directed at ensuring cases are progressed as efficiently
and effectively as possible.

6. On 1 October 2014, the LCIA Rules 2014 came into force. The LCIA Rules
2014 have introduced a number of new provisions, which further enhance and build
upon these features of the LCIA Rules 1998.

7. This paper will address a number of the new provision introduced by the LCIA
Rules 2014, in particular (i) provisions which further enhance the efficiency of
arbitrations administered by the LCIA and (ii) provisions regulating the conduct of party
representatives in LCIA arbitrations, which are unique to the LCIA Rules 2014.

8. A significant proportion of the LCIA’s caseload involves a Russian or CIS
interest, either directly or indirectly (for example, companies incorporated in the
British Virgin Islands or Cyprus often have a Russian or CIS interest). Currently,
approximately one third of the LCIA’s caseload involves a party from either Russia,
the CIS, Cyprus or the British Virgin Islands.

9. Against this background, this paper will also explore one of the potential
challenges which currently the LCIA faces. Following recent events in Ukraine,
a wide array of measures have been imposed by both the European Union and the
United States in an attempt to de-escalate the crisis. Such measures include diplomatic
actions, asset freezes, visa bans, restrictions relating to Crimea and Sevastopol and
restrictions on certain sectors. This paper will explore the extent to which this external
development could impact the ability of institutions, and more specifically, the LCIA,
to administer disputes involving Russian / CIS related parties.

10. While both the European Union (EU) and the United States have imposed
wide ranging sanctions against a number of countries (such as Iran, Iraq, North
Korea (Democratic People’s Republic of Korea), Somalia and Syria amongst other
countries), the comments made in this paper in respect of sanctions will be confined
to the financial sanctions imposed by both the EU and the United States in response
to the recent events in Ukraine. It should be noted, however, that while they will not
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be directly addressed in this paper, the sanctions imposed by both the EU and the
United States against Belarus could also potentially impact upon arbitral institutions
administering disputes involving Russian / CIS related parties.

2. Enhancing efficiency in arbitral proceedings

11. The LCIA has always placed great emphasis on ensuring that all arbitration
referred to the LCIA are administered as efficiently and effectively as possible.

12. A number of novel provisions have been introduced in the LCIA Rules 2014,
aimed at increasing the efficiency of arbitral procedures. These new features build
upon the strong foundation established by the LCIA Rules 1998.

13. For example, under the LCIA Rules 1998 a procedure for expedited
formation of the arbitral tribunal is available in certain circumstances. The LCIA
Rules 2014, in Art. 9B, introduce emergency arbitrator provisions, pursuant to
which parties can now apply for the immediate appointment of a temporary sole
arbitrator to conduct emergency proceedings pending the formation of the arbitral
tribunal. This procedure runs in parallel to the provisions allowing for a procedure
for expedited formation of the arbitral tribunal under Art. 9A, which is also available
under the LCIA Rules 1998.

14. Initially, some practitioners expressed the view that for cases seated in
England, the need for arbitral emergency proceedings was limited in light of
the effective jurisdiction of the High Court in London. Be that as it may, not all
cases are seated in London and/or many cases will involve situations where assets
are located elsewhere, possibly in jurisdiction where local courts do not provide
a feasible alternative for injunctive relief.

15. Speed should not be seen as a goal in itself. Complex cases will and should,
by their very nature, take longer than cases in which the factual and legal issues are
relatively straightforward. Other factors as well impact whether and to what extent
a speedy resolution of a matter is feasible and appropriate, such as the involvement
of multiple parties and or state parties. Not every case can or should proceed on an
expedited basis. It is only in the cases in which there is a legitimate or justified need
that the procedure contained in Art. 9A should be used. The goal is for cases to be
handled as effectively as possible, taking into account the individual circumstances
of each case.

16. The following features introduced by the LCIA Rules 2014 are of particular
interest, as they directly deal with enhanced efficiency in LCIA arbitrations:
(i) electronic filing; (ii) requirements as to arbitrator availability; (iii) early contact
between the parties and the arbitral tribunal; (iv) consolidation and joinder
provisions; and (v) the timing of awards.
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2.1. Electronic filing

17. The LCIA Rules 2014 expressly state in Arts. 1.2 and 2.2 that the request
and the response may be submitted to the Registrar “in electronic form (as e-mail
attachments) or in paper form or in both forms”.

18. Further, from 1 October 2014, the LCIA offers parties the option of
online filing. The online system can presently be used for the filing of requests to
arbitration, responses, applications for expedited formation of the arbitral tribunal,
applications for expedited appointment of a replacement arbitrator and applications
for the appointment of an emergency arbitrator. For online filings, users can pay the
registration fee for the filing of a request and the application fee for an application
for the appointment of an emergency arbitrator, by credit card.

19. For all online filings, the LCIA online filing system provides users with two
options. A party can either file a number of documents which contain all relevant
elementsunder the LCIA Rules. Alternatively, parties can use the standard electronic
forms for each filing, which contain fields for each of the elements required under
the LCIA Rules in respect of each filing.

20. Articles 1.3 and 2.3 of the LCIA Rules 2014 expressly provide that the
Claimant and the Respondent respectively, “may use, but [are] not required to do
so, the standard electronic form available on-line from the LCIA’s website” for LCIA
requests and responses. These standard forms are designed to guide parties through
the process to ensure that all information required under the LCIA Rules is provided.
For example, the standard electronic form for filing a request for arbitration contains
fields for each of the elements listed at Arts. 1.1(i) through 1.1(vii) of the LCIA Rules.
This system effectively serves as a useful checklist for users when submitting a filing.
What is obviously to be avoided is also submitting a filing in hard copy if the versions
of the e-filing and the hardcopy filing are not identical.

2.2. Arbitrator availability

21. A new provision introduced by the LCIA Rules 2014 is the requirement that
arbitrators confirm before appointment that they have the requisite availability for
the expeditious and efficient conduct of the arbitration.

22. Article 5.4 of the LCIA Rules 2014 provides as follows:

“Before appointment by the LCIA Court, each arbitral candidate shall furnish to the
Registrar (upon the latter’s request) a brief written summary of his or her qualifications
and professional positions (past and present); the candidate shall also agree in writing fee-
rates conforming to the Schedule of Costs; the candidate shall sign a written declaration
stating: (i) whether there are any circumstances currently known to the candidate which
are likely to give rise in the mind of any party to any justifiable doubts as to his or her
impartiality or independence and, if so, specifying in full such circumstances in the
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declaration; and (ii) whether the candidate is ready, willing and able to devote sufficient
time, diligence and industry to ensure the expeditious and efficient conduct of the
arbitration. The candidate shall furnish promptly such agreement and declaration to
the Registrar”.

23. Accordingly, before appointment by the LCIA Court, in addition to
disclosing whether there are any circumstances currently known to the candidate
which are likely to give rise in the mind of any party to any justifiable doubts as to
his or her impartiality or independence, candidates must also confirm, in writing,
that they are ready, willing and able to devote sufficient time, diligence and industry
to ensure the expeditious and efficient conduct of the arbitration.

24. To implement this requirement the LCIA requires that candidates selected or
nominated for appointment in an arbitration under the LCIA Rules 2014 complete
an “Arbitrator Availability Form”. On this form arbitral candidates should disclose
certain information regarding their current commitments. In particular, candidates
should provide the number of ongoing cases in which they have been appointed
as arbitrator, are appearing as counsel or are otherwise involved, the number of
pending awards that they have in respect of any arbitration in which they are
presently appointed, and in which any post-hearing has already taken place, the
number of arbitrations in which the arbitral tribunal is in deliberation and any
commitments of which the candidate is aware which might limit or affect the time
that they can devote to the arbitration. Further, the form invites candidates to
provide any further information that they see as relevant for the LCIA Court to
consider in respect of their answers.

25. Requesting and evaluating this type of information is a delicate balancing
act. Delay in the initial stages of the proceedings is one of the main sources of
frustration for users of arbitration. At the same time, justified privacy concerns must
be taken into consideration. It is also difficult to be prescriptive in what constitutes
an acceptable workload; this is not something that can be assessed in absolute terms
but must take into account the particular person and the particular case as much
as possible. In carrying out this “balancing act” the LCIA obviously also considers
that parties may have a legitimate interest in nominating someone who may be quite
busy but whose experience or qualifications make him or her uniquely qualified
for the particular case.

26. Consequently, it is only if and when an institution is provided with adequate
information that it can properly assess the situation, thereby effectively assisting
users in ensuring that arbitrations under the LCIA Rules proceed as efficiently as
possible. It should be noted that the information provided by putative arbitrators
is for the LCIA’s information only and not disclosed to the parties at any stage of
the arbitration.
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2.3. Procedural timetable and early contact between the parties and the arbitral
tribunal

27. The LCIA Rules 2014 encourage early contact between the parties and
the arbitral tribunal, to ensure the efficient and expeditious progress of the
arbitration.

28. This is set out in Art. 14.1 of the LCIA Rules 2014, which provides as
follows:

“The parties and the Arbitral Tribunal are encouraged to make contact (whether
by a hearing in person, telephone conference-call, video conference or exchange of
correspondence) as soon as practicable but no later than 21 days from receipt of the
Registrar’s written notification of the formation of the Arbitral Tribunal”.

29. While the Rules do not impose on the arbitral tribunal a duty to establish
a procedural timetable within a certain time limit, Art. 14.1 of the LCIA Rules 2014
days does require that 21 days from receipt of the Registrar’s written notification of
the formation of the arbitral tribunal, contact be made between the parties and the
arbitral tribunal with a view to agreeing such timetable. The Secretariat will also
chase the arbitral tribunal, if need be.

30. This feeds in to Art. 15 of the LCIA Rules, which sets out a procedure for the
submission of written statements in the arbitration and will apply unless the parties
have agreed or jointly proposed in writing otherwise, or the arbitral tribunal decides
differently. As will be discussed below, Art. 15 does not only regulate conduct of
the parties but also regulates (the timing of) the conduct of the arbitral tribunal in
that it requires updating the timetable to reflect the timing of the award, including
setting aside adequate time for deliberations (Art. 15.10).

31. Article 14.1 enhances good practice. Further, it gives the LCIA Secretariat
a tool to encourage early contact between the arbitral tribunal and the parties.

2.4. Consolidation and joinder

32. The LCIA Rules 2014 introduce new provisions relating to multiparty
proceedings. Specifically, the rules now include consolidation provisions, allowing
multiple arbitration proceedings to be commenced into a single arbitration in
certain circumstances. These provisions allow for consolidation to be ordered by
the LCIA Court prior to the appointment of the arbitral tribunal, or alternatively,
to be ordered by the arbitral tribunal following its appointment, with the approval
of the LCIA Court.

33. Article 22.6 of the LCIA Rules 2014 provides for consolidation of cases prior
to the appointment of the arbitral tribunal, as follows:
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“Without prejudice to the generality of Articles 22.1(ix) and (x), the LCIA Court
may determine, after giving the parties a reasonable opportunity to state their views, that
two or more arbitrations, subject to the LCIA Rules and commenced under the same
arbitration agreement between the same disputing parties, shall be consolidated to form
one single arbitration subject to the LCIA Rules, provided that no arbitral tribunal has
yet been formed by the LCIA Court for any of the arbitrations to be consolidated”.

34. Accordingly, prior to appointment of the arbitral tribunal the LCIA Court
can consolidate two or more arbitrations after the parties have been given an
opportunity to state their views provided that the arbitrations are:

(i) subject to the LCIA Rules;

(ii) commenced under the same arbitration agreement; and

(iii) commenced between the same disputing parties.

35. Article 22.1 of the LCIA Rules 2014 which sets out additional powers of
the arbitral tribunal, addresses consolidation of cases following appointment of
the arbitral tribunal. Article 22.1 states that the arbitral tribunal shall have the
power, upon the application of any party, only after giving the parties a reasonable
opportunity to state their views and upon such terms (as to costs and otherwise) as
the arbitral tribunal may decide:

“<>

(ix) to order, with the approval of the LCIA Court, the consolidation of the arbitration
with one or more other arbitrations into a single arbitration subject to the LCIA Rules
where all the parties to the arbitrations to be consolidated so agree in writing;

(x) to order, with the approval of the LCIA Court, the consolidation of the arbitration
with one or more other arbitrations subject to the LCIA Rules commenced under the
same arbitration agreement or any compatible arbitration agreement(s) between the
same disputing parties, provided that no arbitral tribunal has yet been formed by the
LCIA Court for such other arbitration(s) or, if already formed, that such tribunal(s) is
(are) composed of the same arbitrators...

<..>7

36. Accordingly, the arbitral tribunal has the power (after giving the parties
a reasonable opportunity to state their views) to order, with the approval of the
LCIA Court, the consolidation of arbitrations where:

(i) all the parties to the arbitrations to be consolidated so agree in writing; or

(ii) if no arbitral tribunal has yet been formed for the other arbitration or if formed,
the arbitral tribunal is the same, if the arbitrations have been commenced:

(a) under the same arbitration agreement or any compatible arbitration
agreement(s); and
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(b) between the same disputing parties.

37. By allowing multiple arbitration proceedings to be commenced into a single
arbitration, the LCIA Rules 2014 allow, in appropriate circumstances, for multiple
claims to dispensed with by one arbitral tribunal. This can significantly improve
the efficiency and cost of arbitral proceedings. In many of these cases, the facts are
interrelated, and the claims interdependent. It is therefore advantageous, from both
a time and cost perspective to have the proceedings dealt with in a single arbitration.

38. While the new consolidation provisions are clearly helpful and an improvement,
by necessity the scope of these provisions is still relatively limited. Effectively, the
Rules require either the same disputing parties commencing arbitration under the
same arbitration agreement, or the consent of all parties. This is, however, for good
reason. Where parties’ agreements are not synchronised, institutions cannot and
should not override the parties’ agreement — which would be the consequence of
favouring one party’s contractual agreement over another party’s agreement.

39. In addition to these new consolidation provisions, the LCIA Rules 2014
also allow for the joinder of one or more third persons in certain circumstances.
While the wording of the relevant provision has been clarified, this is not a new
provision. Article 22.1 provides that the arbitral tribunal shall have the power, upon
the application of any party, only after giving the parties a reasonable opportunity
to state their views and upon such terms (as to costs and otherwise) as the arbitral
tribunal may decide:

“<.>

(viii) to allow one or more third persons to be joined in the arbitration as a party
provided any such third person and the applicant party have consented to such joinder in
writing following the Commencement Date or (if earlier) in the Arbitration Agreement;
and thereafter to make a single final award, or separate awards, in respect of all parties
so implicated in the arbitration;

<..>7

40. Accordingly, the arbitral tribunal can join a third person as party to the
arbitration if the third person and party applying for the joinder have consented in
writing. Arguably, this joinder provision is wider reaching than the consolidation
provisions, as joinder does not require the consent of all parties, rather, only the
consent of the person to be joined and the party applying for the joinder, and not
the consent of the other parties to the dispute.

2.5. Awards
41. The LCIA takes steps when administering arbitrations to encourage arbitral
tribunals to be as efficient as possible when making any award. Following the
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conclusion of a hearing, the LCIA Secretariat will contact the arbitral tribunal to
ascertain the expected timing of the award and timing of deliberations.

42. In this context, the LCIA Rules 2014 helpfully introduce a specific provision
requiring arbitral tribunals to provide information to both the LCIA and the parties
as to the timing of a final award. Article 15.10 of the LCIA Rules 2014 provides as
follows:

“...the Arbitral Tribunal shall seek to make its final award as soon as reasonably
possible following the last submission from the parties (whether made orally or in
writing), in accordance with a timetable notified to the parties and the Registrar as soon
as practicable (if necessary, as revised and re-notified from time to time). When the
Arbitral Tribunal (not being a sole arbitrator) establishes a time for what it contemplates
shall be the last submission from the parties (Whether written or oral), it shall set aside
adequate time for deliberations as soon as possible after that last submission and notify
the parties of the time it has set aside”.

43. Accordingly, in an LCIA arbitration the arbitral tribunal shall seek to make
its final award as soon as possible in accordance with a timetable (as referred to in
Arts. 14 and 15, see above) which is to be provided to the parties and the Registrar.
Furthermore, in the case of three-member tribunals, the arbitral tribunal is required
under the LCIA Rules 2014 to notify the parties of the (adequate) time set aside
for deliberation.

44, This provision does not prescribe an explicit deadline for arbitral tribunals
to make final awards. Rather, it is a self-policing mechanism, which encourages
arbitral tribunals to take practical steps to ensure that awards are made in an efficient
and organised way. It also provides an adequate tool for the Secretariat to monitor
the arbitral tribunal’s implementation of the Rules, with a view to counteract
unnecessary delay in the rendering of awards.

3. Regulating ethical conduct: creating a level playing field

45. Recent years have seen a number of changes to the international arbitration
community. One notable change is the significant increase in the diversity of party
representatives in international arbitration.

46. Party representatives now hail from a wide range of jurisdictions, with different
codes of professional responsibility, and consequently, different norms regarding the
conduct of party representatives, which can, at times, come into conflict. Furthermore,
lawyers from different jurisdictions may have different perceptions as to the role of
a lawyer and their duty to their client. While such diversity is to be welcomed and
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encouraged, a corollary of this diversity is the need for regulation, as it is no longer
possible, as it may have once been, to rely on shared views as to party representatives’
conduct in arbitration. The regulation of ethical conduct in international arbitration,
therefore, serves to create a level playing field between the parties.

47. This conclusion raises the important question of how ethical conduct in
international arbitration is to be regulated. This question has attracted a number of
views. It is the LCIA’s position that institutions should be pragmatic in this respect,
and take positive steps to delineate core principle of conduct applicable to all party
representatives in LCIA arbitrations.

48. The LCIA Rules 2014 introduce explicit provisions on the conduct of party
representatives in arbitrations conducted under the LCIA Rules. Such provisions
codify core ethical standards to which all party representatives in LCIA arbitrations
must comply.

49. There are three central features of the provisions on the conduct of
party representatives in the LCIA Rules 2014, which are discussed below:
(i) the requirements as to changes to a party’s legal representatives; (ii) the general
guidelines which regulate the conduct of legal representatives; and (iii) the sanctions
that can be made against legal representatives if they are found to be in violation
of these general guidelines.

3.1. The LCIA integrated system

50. The provisions regulating the conduct of party representatives are contained
in Art. 18 of the LCIA Rules 2014 and the Annex to the LCIA Rules 2014. Parties
are bound to both the Rules and the Annex by contract. This is expressly stated in
the preamble to the LCIA Rules 2014, which provides as follows:

“Where any agreement, submission or reference howsoever made or evidenced in
writing (whether signed or not) provides in whatsoever manner for arbitration under the
rules of or by the LCIA, the London Court of International Arbitration, the London
Court of Arbitration or the London Court, the parties thereto shall be taken to have
agreed in writing that any arbitration between them shall be conducted in accordance
with the LCIA Rules or such amended rules as the LCIA may have adopted hereafter
to take effect before the commencement of the arbitration and that such LCIA Rules
form part of their agreement (collectively, the ‘Arbitration Agreement’). These LCIA
Rules comprise this Preamble, the Articles and the Index, together with the Annex to
the LCIA Rules and the Schedule of Costs as both from time to time may be separately
amended by the LCIA (the ‘LCIA Rules’)”.

51. The Annex will therefore form part of the parties’ arbitration agreement
where parties have referred to arbitration under the rules of or by the LCIA.
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52. This is to be contrasted with the applicability of the IBA Guidelines on Party
Representation. Guideline 1 states:

“The Guidelines shall apply where and to the extent that the Parties have so agreed,
or the Arbitral Tribunal, after consultation with the Parties, wishes to rely upon them
after having determined that it has the authority to rule on matters of Party representation
to ensure the integrity and fairness of the arbitral proceedings”.

53. Accordingly, the IBA Guidelines on Party Representation may be adopted in
whole or in part by agreement of the parties or use of an arbitral tribunal’s inherent
power to take measures to preserve the integrity of their proceedings. While it is
always open to an arbitral tribunal to use its inherent powers and apply the IBA
Guidelines on Party Representatives, in practice, the IBA Guidelines on Party
Representatives have not (yet?) attracted the same level of support as other IBA
guidelines such as the IBA Guidelines on Conflict of Interest. Arbitral tribunals
may therefore be hesitant to rely upon the Guidelines on Party representation in
the absence of express party agreement.

3.2. Application to party representatives
54. Article 18.5 of the LCIA Rules 2014 provides as follows:

“Each party shall ensure that all its legal representatives appearing by name before
the Arbitral Tribunal have agreed to comply with the general guidelines contained in the
Annex to the LCIA Rules, as a condition of such representation. In permitting any legal
representative so to appear, a party shall thereby represent that the legal representative
has agreed to such compliance”.

55. Therefore it is the responsibility of each party to ensure that its legal
representatives have agreed to comply with the Annex to the LCIA Rules. Further,
when a legal representative appears for a party, that party represents that the
representative has agreed to such compliance.

56. A party’s legal representative includes all persons representing a party in
the arbitration, including representatives who are not lawyers. Article 18.5 of the
LCIA Rules 2014 is therefore applicable to all individuals representing a party in
an arbitration.

3.3. Changes to a party’s legal representatives

57. Both the LCIA Rules 1998 and the LCIA Rules 2014 (under Arts. 18.2
and 18.1, respectively) give the arbitral tribunal the power to order any party to
provide proof of authority granted to its legal representatives. The LCIA Rules 2014,
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however, go further than the LCIA Rules 1998 as the Rules introduce provisions
which govern any changes to a party’s legal representatives.

58. Itisimportant to stress at the outset that this provision underpins the fundamental
right that a party may be represented by a representative of its choice. The amendment
of the LCIA Rules 2014 goes to regulating conduct abusing that right.

59. Article 18.3 of the LCIA Rules 2014 provides as follows:

“Following the Arbitral Tribunal’s formation, any intended change or addition by
a party to its legal representatives shall be notified promptly in writing to all other parties,
the Arbitral Tribunal and the Registrar; and any such intended change or addition shall
only take effect in the arbitration subject to the approval of the Arbitral Tribunal”.

60. Parties are therefore required under the Rules to notify all parties, the arbitral
tribunal and the Registrar of any change to their legal representation. Further, this
change will only take effect subject to the approval of the arbitral tribunal.

61. The circumstances in which the arbitral tribunal can withhold such approval
are set out in Art. 18.4, which states as follows:

“The Arbitral Tribunal may withhold approval of any intended change or addition
to a party’s legal representatives where such change or addition could compromise the
composition of the Arbitral Tribunal or the finality of any award (on the grounds of
possible conflict or other like impediment). In deciding whether to grant or withhold
such approval, the Arbitral Tribunal shall have regard to the circumstances, including: the
general principle that a party may be represented by a legal representative chosen by that
party, the stage which the arbitration has reached, the efficiency resulting from maintaining
the composition of the Arbitral Tribunal (as constituted throughout the arbitration) and
any likely wasted costs or loss of time resulting from such change or addition”.

62. The circumstances in which the arbitral tribunal can withhold approval of
a change to a party’s legal representative are therefore limited. The arbitral tribunal
may only withhold its approval where the change or addition could compromise the
composition of the arbitral tribunal or the finality of any award. It is not therefore
a blanket provision contradicting the right to be represented by representatives of
one’s choice. The Rules also do not contain a substantive standard expressing when
there shall or shall not be a “compromise” to the composition of the arbitral tribunal
and when a situation of conflict of interest can be said to exist. That is not something
that can be spelled out in absolute terms in the arbitration Rules but is dependent on
the facts and circumstances of each case, to be evaluated by the arbitral tribunal.

63. The new provisions lay down a positive, pragmatic approach to changes to
a party’s legal representatives, and empower the arbitral tribunal to respond and
take measures, where necessary, to such a change.
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3.4. Ethical guidelines

64. The Annex to the LCIA Rules 2014 codifies “General Guidelines for
the Parties’ Legal Representatives”. These guidelines establish core substantive
principles which regulate the conduct of parties’ legal representatives, and, as stated
in para. 1 of the Annex, are intended to promote the good and equal conduct of the
parties’ legal representatives appearing by name in the arbitration.

65. The principles contained in the Annex are as follows:

(i) a legal representative should not engage in activities intended unfairly to
obstruct the arbitration or to jeopardise the finality of any award;

(ii) a legal representative should not knowingly make any false statement to the
arbitral tribunal or the LCIA Court;

(iii) a legal representative should not knowingly procure or assist in the
preparation of or rely upon any false evidence presented to the arbitral tribunal or
the LCIA Court;

(iv) a legal representative should not knowingly conceal or assist in the
concealment of any document (or any part thereof) which is ordered to be produced
by the arbitral tribunal; and

(v) a legal representative should not engage in any unilateral contact relating to
the arbitration or the dispute with the arbitral tribunal or any member of the LCIA
Court making any determination or decision in regard to the arbitration (but not
including the Registrar), which has not been disclosed in writing prior or shortly
after the contact to all parties, members of the arbitral tribunal and the Registrar.

66. These basic ethical guidelines safeguard procedural fairness and the integrity
of the arbitral process in arbitrations under the LCIA Rules. Further, by subjecting
all legal representatives in LCIA arbitrations to the same guidelines, the provisions
create a level playing field amongst the parties.

3.5. Sanctions for breach of ethical guidelines
67. Paragraph 7 of the Annex to the LCIA Rules 2014 provides as follows:

“In accordance with Articles 18.5 and 18.6, the Arbitral Tribunal may decide whether
a legal representative has violated these general guidelines and, if so, how to exercise its
discretion to impose any or all of the sanctions listed in Article 18.6”.

68. Further, Art. 18.6 of the LCIA Rules 2014 provides:

“In the event of a complaint by one party against another party’s legal representative
appearing by name before the Arbitral Tribunal (or of such complaint by the Arbitral
Tribunal upon its own initiative), the Arbitral Tribunal may decide, after consulting the
parties and granting that legal representative a reasonable opportunity to answer the
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complaint, whether or not the legal representative has violated the general guidelines.
<>

69. It is therefore for the arbitral tribunal to decide whether a legal representative
has violated the general guidelines. Such decision may be made, in the event of
a complaint, either by one party against another party’s legal representative or by
the arbitral tribunal on its own initiative. However, in deciding whether there has
been such violation, the arbitral tribunal must consult the parties and grant the
legal representative against whom the complaint is made a reasonable opportunity
to answer the complaint.

70. If the arbitral tribunal finds that a legal representative is in violation of the
general guidelines, Art. 18.6 provides for a number of sanctions which the arbitral
tribunal may order against the legal representative. It has the discretion to decide
whether to order: (i) a written reprimand; (ii) a written caution as to future conduct
in the arbitration; and/or (iii) any other measure necessary to fulfil within the
arbitration the general duties required of the arbitral tribunal under Arts. 14.4(i)
and (ii) (that is the duty to act fairly and impartially as between all parties and the
duty to adopt procedures suitable to the circumstances of the arbitration).

71. Further, while it is not a specific sanction under Art. 18.6, the arbitral tribunal
has general discretion, pursuant to Art. 28.4 to take into account the parties’ conduct
in the arbitration when making its decisions on both Arbitration Costs and Legal Costs.
As the conduct of parties representatives is encompassed in the conduct of the parties
it is therefore open to the arbitral tribunal to make an adverse costs order against the
party whose legal representative acts in violation of the general conduct guidelines.

4. Potential impact of Russian sanctions on arbitral institutions

72. Since March 2014, the EU and the United States have imposed an array of
sanctions in response to the recent events in Crimea, in particular, the annexation
of Crimea and pro-Russian separatist violence in eastern Ukraine. The sanctions
have subsequently intensified in the absence of de-escalatory steps by Russia.

73. The sanctions imposed by both the EU and the United States in respect of
these events, have been broad, and include diplomatic measures (for example the
EU-Russia summit was cancelled), asset freezes and visa bans targeting specific
individuals and companies, broad restrictions on economic exchanges with
Crimea and Sevastopol, economic sanctions which target sectoral cooperation
and exchanges with Russia and measures focused on the freezing and recover of
misappropriated Ukrainian state funds.

74. The EU sanctions are of particular relevance to the LCIA as an institution based
in London, as the EU sanctions apply within EU territory, to any EU national, whether
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or not they are in the EU, to companies and organisations incorporated under the law
of a member state and to any business done in whole or in part within the EU.

75. The sanctions which are most significant to the services provided by the
LCIA are the sanctions imposing the freezing of funds or economic resources.
These sanctions target specific individuals and entities and are designed to target
the alleged misappropriation of Ukrainian state funds and actions undermining or
threatening the territorial integrity, sovereignty and independence of Ukraine. All
funds belonging to, owned, held, or controlled by any of these designated natural
persons or legal persons, entities or bodies associated with them, shall be frozen.
Therefore, if an arbitration administered by the LCIA involves a designated person
subject to an asset freeze, certain transfers of funds between the LCIA and that
person could be restricted by the sanctions.

76. These sanctions are to be distinguished from the broader economic sanctions
which have been imposed by both the EU and the United States, targeting sectoral
cooperation and exchanges in Russia. These sanctions are in addition to, and
separate from, the asset freeze regimes in force.

77. While the scope of the EU and United States sanctions is wide-reaching, and
the existence of the sanctions requires additional effort and administrative action, to
date the LCIA has seen few cases in which the administration of the case has been
directly affected by the sanctions. Rather, the practical impact of the sanctions has
been that they require administrative steps to be taken, both by institutions and by
counsel. And obviously, the sanctions laws and regulations affect and potentially
have an effect on the substance of numerous cases.

78. In practice, arbitration institutions therefore check the application of the
sanctions and re-check when they change. When the LCIA receives a new request
for arbitration, all parties subject to the arbitration must be checked against a list
of sanctioned individuals and entities. Furthermore, where additional individuals
or entities are designated as sanctioned or the scope of the sanctions changes, the
LCIA takes steps to check current cases, to assess whether any individual or entities
have now become subject to a sanction.

79. Where an individual on a case administered by the LCIA is subject to
asanction, the LCIA will assess whether the services provided by the LCIA fall within
the scope of the sanction. In the event that LCIA’s ability to administer the arbitration
could be compromised by a sanctioned individual, or entity, the LCIA will, and
does, liaise with the relevant domestic body responsible for the implementation and
administration of international financial sanctions. In the case of the UK, Treasury
is responsible for licencing exemptions to EU financial sanctions.

80. The recent sanctions imposed in response to the Ukrainian crisis are there-
fore clearly an issue to consider, imposing the requirement on the LCIA pro-ac-
tively to check and ensure compliance. This is very much a burden shared with all

36



Jacomijn J. van Haersolte-van Hof

stakeholders in the arbitration process, not in the least counsel involved in repre-
senting parties, and arbitral tribunals.

5. Conclusion

81. Arbitral institutions must be responsive to current challenges, many of
which face all institutions globally. In particular, arbitral institutions must respond
effectively to user concerns, changes in the international arbitration community,
and to external developments in the international commercial environment.

82. The new LCIA Rules introduced in 2014 serve as a strong example of the
way in which the LCIA as an institution has practically addressed many of these
challenges. The Rules introduce a range of new provisions aimed at enhancing the
efficiency of arbitral proceedings and reducing delay, throughout all stages of the
arbitration. Further, the LCIA Rules 2014 take a pragmatic approach in respect
of the regulation of ethics in international arbitration by introducing a core set of
guidelines applicable to all representatives in LCIA arbitrations. Such guidelines
are unique to the LCIA.

83. A corollary of an institution having an international caseload, involving
parties from a range of nationalities and companies incorporated all over the world
is that due regard must be had to financial sanctions introduced worldwide. All
sanctions, including the Ukrainian related sanctions, require that administrative
action be proactively taken to ensure comprehensive compliance. Such compliance
in this administration of international arbitrations is a burden that is shared with
all stakeholders in the arbitration process.



MEXXAYHAPOAHAA NPUHYAUTEJIbHAA UCMTOJTHUMOCTb
MUPOBbIX COMTALLEHUX B ®OPME APBUTPAXKHbIX
PELUEHWIA HA COTJIACOBAHHbIX YCJIOBUAX

0.J1. OABbIAEHKO,

K.10.H., afgBokaT konnerun «MypaHoB, YepHAKOB 1 NapTHepbI»,
noknanunk MKAC n MAK npwu T PO,
penakTop CIS Arbitration Forum

B cmampve paccmampusaiomesi HeKOmopble 0cO0eHHOCMU NPUMEHEHUsl NOA0NCEHUT
cm. V Kongenyuu OOH o npuznanuu u npusedeHuu 8 ucnoaHeHue UHOCMpanHsix apou-
mpagxcuvix pewenuti (Hoio-Hopk, 10 uronsa 1958 2. 1958 2.) (danee — Hoto- Hopkckas
KOHBEHUUS) K apOUmMpPANCHbIM PEUleHUSIM, GbIHECEHHbIM HA CO2AACOBAHHBIX YCAOBUSIX.
IIposodumcs ananuz moeo, HACKOAbKO NPUMEHUMbL K MAK020 POOa peueHUsiM NoA0-
acenus n. 1(b) cm. V Hoio- Hopkckoii KOH8EHUUU 0 HEBOZMONCHOCIU 0151 COPOHb
npedcmasumas ceou obssichenus, n. I(c) cm. V o Haruuuu @ pewieHuu nOCMAano8AeHUl
no eonpocam, bix00SWUM 3a npedensvl apoumpaicHoeo coerauienus, n. 2(b) cm. V
0 HeapboumpabunvHocmu cnopa u n. 2(b) cm. Vo nybauunom nopsoke, u 8 4acmuocmu
uccaedyemcesi BONPOC 0 MOM, 8 KAKUX CAYHASAX NPUHAHUE U npUGedeHue 8 UCNOAHeHUe
UHOCMPAHHBIX APOUMPANCHBIX PeUUeHULl HA CO2AACOBAHHBIX YCA08USX (Daree — coena-
COBAHHbLE PelleHlst) MOy NPOMUBOPEHUMb NYONUHHOMY HOPAOKY.

CmopoHblL HacMHONPAaso8bIX CNOPO8 He MAK Yic U pedKo docmuearom 6 xode apou-
MPAjiCHO20 pa3dupamesbCmea Ux MUpHo20 ypeeyaupogsanus. B amux cayuasx oonum
u3 3ghghekmusHvIX U AOCMAMOUHO PACAPOCMPAHEHHBIX HA NPAKMUKE UHCMPYMEHMO08
3aKpennerust OpyicecmE8eHH020 ypecyAupo8anus cnopa 6AsHmcs c02Aac08aHHbLe
peuierus. OHu n03604510M 00ecneuums YRPOueHHbll NOPSIO0K NpueedeHUs 8 UCHOoA-
HeHue MUPOBbIX COAAUIEHII CIOPOH.

Coenacosantule peuienuss Mo2ym npU80OUMbCs 6 UCNOAHEHUe no 00uemy npa-
BUNY HA MeX dce YCA0BUAX, MO U npouue apoumpasichvle peuteHus. Buecme ¢ mem
B03HUKaem psid 8AICHBIX BONPOCO8 8 OMHOUEHUU MENCOYHAPOOHOU NPUHYOUMENbHOIL
UCHONHUMOCIU COAACOBAHHBIX PeUleHUIl, KOMOPble 8bI36aAHbI UX 0COOEHHOU NPUpPooi.
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0.1, aBbloeHko

Hexomopuie uz maxux 6onpocog paccmompennvl @ 0aHHOU cmambe, 6KAKUAsL 0CO0eH-
HOCIMU NPUMEHEHUA K CO2AACO8aHHbIM peuienusm noaoxcenuii cm. V Horo- Hopickoil
Koneenyuu. Caedyem cpasy ommemums, ymo 6 «Travaux préparatoires» Kk Horo-
Hopickoii Konéenyuu 60npoc 0 mom, 8 KaKoii Mepe u KaKum 06pazom ee noa0NCeHUs
NPUMEHUMbL K MAK020 pooa apoumpadcHbiM peueHUsM, He pa3ssicHAemcs'.

1. MozKeT Ji1 COIIACOBAHHOE PellleHHe CYMTATHCS BIHECEHHDBIM «IPOTHB»
KaKoii-1u00 u3 cTopoH no cMbiciy Hpio- MMopKcKoii KoHBeHIH?

Ecnn «06bIKHOBEHHOE» apOUTPaKHOE PELIEHNE BHIHOCUTCS TTOJTHOCTBIO WJIU
B YaCTH «IIPOTUB» KaKO-I1100 M3 CTOPOH (COAEPKUT TOJOXEHUS O MOJTHOM
WJIW YaCTUYHOM YIOBJETBOPEHUN UCKOBBIX TPEOOBAHMS UM OTKA3€ B HEM), TO
C COTJIaCOBAaHHBIM PelIEHMEM Ha MEePBbIii B3IJISI 1€J10 OOCTOUT MHayve. JleicTBu-
TEJIbHO, B TAKOM PEIIEHUU COCTaB apOUTpaXKa TOIbKO JIUIIL (PUKCUPYET YCIOBUS
JIOCTUTHYTOT'O MEXIY CTOPOHAMY MUPOBOTO coTjalieHus1. B aToii cBs3u cienyer
npouuntrposarth 1. 1(b) cr. V Hblo- MopKcKoil KOHBEHLINH:

«B mpu3HaHWY ¥ TIPUBEIEHNY B UCTIOJTHEHME apOUTPAKHOTO PEIIEHUST MOXET OBITh
OTKa3aHO O MPOCKOE TOI CTOPOHBI, TPOTUB KOTOPOII OHO HATIPABIEHO, TOJBKO eCITN
9Ta CTOPOHA MPEICTaBUT KOMIIETEHTHOI BIACTH 10 MECTY, T/ie UCTIPAILINBAETCS TIPU-
3HaHUE U NMPUBEACHNE B UCTIOJHEHUE, 10Ka3aTeIbCTBA TOTO, YTO

<>

b) cmopona, npomue komopoii evineceHo peuierue, He Obla JOJKHBIM 00pa3oM yBe-
JIOMJIEHA O Ha3HAYeHUU apOUTpa Wiu 00 apOUTpakHOM pa3dupaTesbCTBE WU MO IPY-
UM IIPUYMHAM HE MOTJIa MPEeICTaBUTh CBOU OOBICHEHMS» (KypcuB Moit. — JI./1.).

MOXHO 71 CYUTaATh, YTO Ta CTOPOHA, MPOTHUB KOTOPOii HANPABJIEHO MPU3HA-
HMe ¥ NPUBeJIEHNE B UCIOJIHEHHE COTIACOBAHHOTO PEIIEHMUSI, SIBJISIETCSI IO CMbIC-
JIy TIPUBENIEHHOTO TIOJIOXKEHUST «CHIOPOHOLL, RPOMUE KONOPOIU BbIHECEHO PelleHue»?
OTBeT Ha 3TOT BOIIPOC MPECTaBIsIeTCs] HeoueBUAHBIM. COTIacOBaHHOE pellleHre
MOXET IPUBOIUTHCS B UCTIOJIHEHUE TOJIBKO B TOM CJTydae, €CJTM OHO 3aKPeriisieT
Kakoe-JIM0O0 COrjacoBaHHOE B MUPOBOM COTJIAIIEHUU 00513aTeIbCTBO CTOPOHBI
COBEPUIUTH B MOJIb3Y IPYTOif CTOPOHBI OTIPEIe/ICHHbIE IeCTBUS, HAIPUMED yTia-
TUTb JEHEXHYIO CYMMY (M 3TU IEWCTBUSI He OBLIM COBEPIIEHBI JOOPOBOJIBHO).
B aTOoM cmbIcie apOuTpakHoe pellieHre (hUKCUpPYyeT TTpaBO CTOPOHBI TPeOOBaTh
OT JIPYTO#l CTOPOHBI COBEPIICHUS OTIPEEICHHBIX NEUCTBU, T.€. (PaKTUIeCKU
HAaIMpaBJIE€HO B 9TOM OTHOLIEHUM «IIPOTUB» IIEPBOM CTOPOHDI.

' www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_travaux.html
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C npyroit CTOPOHBI, MUPOBOE COTJIAIIICHNE HEPEIKO MpeaycMaTpUBaeT B3a-
HMMHBIE 00513aTeJIbCTBA CTOPOH. TOrma mojayJaeTcst, 4To COTJIaCOBAHHOE PEIICHIE
HaIpaBJICHO «IIPOTUB» 00enX cTopoH? Ha mepBhIii B3I, apOUTpakKHBIE pelie-
HMSI IIPOTUB 00EMX CTOPOH B IIPUHIIATIC HEBO3MOXKHBI. OTHAKO 3TO HE TaK: HAIIPH-
Mep, €CJI OTBETYMKOM OBUT ITOJAaH BCTPEYHBINM UCK B MHOM BaJIiOTe, YeM OCHOB-
HOM MCK, ¥ apOUTpasK TOJTHOCTHIO MJIW B YaCTH YIOBJICTBOPIUT 00a MCKAa.

B MrpoBOM cormtameHnn, yCI0BUsI KOTOPOTO 3a(pUKCHUPYET B CBOEM PEIICHUH
apouUTpax, CTOPOHBI TAKXKE MOTYT ITPEAYCMOTPETh BCTPEIHBIE 00SI3aTEIHCTBA T10
IJIaTeXXaM B pa3IMIHBIX BatoTax. [103TOMy JIOTMYHO, YTO COTJIACOBAHHOE pellie-
HHE CIIEAYeT CUNTATh BEIHECEHHBIM «IIPOTUB» 00CHX CTOPOH.

VI crmoTHUTE IbHBINM JIMCT Ha COTJIACOBAHHOE pPEIIeHNE MOXKET OBITh BHIIAH
JII000M M3 CTOPOH, B TTOJIB3Y KOTOPOM B HEM TIPEIyCMOTpeHa 00SI3aHHOCTh OCY-
IIECTBUTH MCITOJTHEHUE'.

CrnenoBatenbHO, CTOPOHA, MPOTHB KOTOPOii HATIPABJIEHO MPU3HAHNE U NPHUBE/Ie-
HH€ B UCIIOJHEHHE COrJIACOBAHHOTO PelIeHNs, 1efCTBUTEIbHO SABJISAETCS MO CMBICITY
n. 1(b) cr. V Heio-0opKCKOii KOHBEHIMH «CIMOPOHOI, nPOMue Komopoii 6biHeceHo
Ppeuternue». JIpyrum cioBaMu, MOHATHE «pellieHHe, BbIHECEHHOE MPOTUB CTOPOHBI»
K COIJIACOBAHHOMY PeEIlleHHI0 BCe 3Ke MPUMEHHUMO.

IIpencraBiseTcss B 3TOI CBSI3M, YTO CTOPOHA, KOTOpPAst BO3paxkaeT IIPOTUB
MIPpU3HAHUS U TIPUBEACHUS B UCIIOJTHEHNE COTJIACOBAHHOTO PEIICHMS, HE CMOXKET
060CHOBATH CBOM BO3paKeHMsI cchLTKoi Ha 1. 1(b) 1. V Hblo-MopKckoit KoH-
BeHIIMU. JIeHICTBUTEIHLHO, TIO CMBICITY JAHHOTO TTOJIOXKEeHHSI, OHO HAaIIpaBJIeHO Ha
3aLIUATY OTBETYMKA B CUTyallUM, KOTJA OH HE UMEJT BO3MOXHOCTHU MPENCTaBUTh
CBOM OOBSICHEHHS TI0 MCKY, a COCTaB apOMTpaXka BEIHEC ITPOTUB HETO PEIICHME.
Mexmoy TeM COTJlacOBaHHOE pellleHNe BEIHOCUTCSI TOJIBKO B ClTydae HaIpasJie-
HHS CTOPOHAMHU COCTaBy apOUTpaka COOTBETCTBYIOIIETO XonaTaiicTBaz. Ciemo-

' CM., HarrpuMep, onpeaesicHue ApOUTPaskHOTO cyna YIIbTHOBCKOM 061acTu oT 23 okTsa6pst 2008 1.
Ne A72-6563/08-22/298 o BblIaue UCTIOJIHUTEILHOTO JINCTA Ha coracoBaHHOe petiieHne MKAC
npu TIIIT P® ot 12 mast 2008 r. mo memy Ne 122/2007. B nanHHOM nenie apOUTpakHOE peleHue
MpeaycMaTpUBalIO BCTPEUHBIE IEHEXKHbIE 00s13aTeIbCTBA CTOPOH: ¢ OTBETYMKA MOUIEXKATH B3bI-
CKaHUIO B ITOJIb3Y UCTIIA OCHOBHO JIOJIT ¥ PACXOJIBI TT0 YITIATe PETUCTPAIIMOHHOTO U apOUTpaX-
HOTO0 COOPOB; C UCTLA B MOJIb3Y OTBETYMKA — CyMMa WHOI 3a10/KeHHOCTU. OTBETUYMK 0OpaTUIICS
B CYJI C 3asIBJICHMEM O Bbl1aue UCIOJIHUTEIBLHOTO JINCTA Ha MPUHYAUTEIbHO UCTIOTHEHHE TaHHO-
ro pemieHust MKAC mipu TTIIT PO B yacTu B3bICKaHUSI C UCTIIA YCTAHOBJICHHOW B apOUTPAsKHOM
pelleHnr CYMMBI 3a00KeHHOCTH. [1pu 9TOM 3as1BUTENb (OTBETUYMK) TIPEICTABIII 10KA3aTeTbCTBA
MCTIOJIHEHUSI CO CBOEI1 CTOPOHBI TAaHHOTO apOUTpakHOTO petteHust. Cyn BblIaa UCIIOTHUTETbHBI
JIUCT B MOJIb3Y OTBETYMKA.

2 3aKOHOMATEIbCTBO O MEXIYHAPOIHOM apOuTpaxke, ocHoBaHHOe Ha TurnosoM 3akoHe KOHCUTPAJT
1985 1., IpsiMO MpeTycMaTPUBAET, YTO COTJIAaCOBAHHOE PEIIIEHUE BEIHOCUTCS TOJIBKO IO B3aUMHOMY
xomataicTBy cTopoH. Cm., Hanpumep, 1. 1 c1. 30 3akoHa P® ot 7 utons 1993 r. Ne 5338-1 «O mex-
IlYHapOJTHOM KOMMEpPUYECKOM apouTpaxke» (nanee — 3akoH o MKA): «Eciu B xoze apouTpaxkHo-
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0.1, aBbloeHko

BaTeJIbHO, €CI CTOPOHA He ObLJIa TOJDKHBIM 00pa3oM yBemoMiIeHa 00 M30paHuN
(Ha3HaueHUN) apOUTpa WM 00 apOUTPAKHOM Pa30MPaTEITHLCTBE MU T10 IPYTUM
MIPpUYMHAM HE MOTJIa TIPeACTaBUTh CBOM OOBSICHEHUS 110 MCKY, TO O BEBIHECEHUN
COTJIACOBAHHOTO PEIICHUS P OBITH HE MOXET.

Taxum o6pazom, 11. 1(b) ct. V Hblo-opKcKoii KOHBEHIINH He SIBIISIETCS] IPUMe-
HUMBIM K TIPU3HAHUIO U TIPUBEICHUIO B MCITOTHEHHE COTJIACOBAHHBIX PEIICHMIA.

Ecnu cTopoHBI, TIpecTaBUB apOUTPaXKy MUPOBOE COIIAllIeHHWE, ITPOCTO
UH(MOPMUPYIOT €r0 O COCTOSIBIIEMCSI TIPUMUPEHUM, TO apOUTpaK MpeKpaliaeT
pa3doMpaTeIbCTBO O¢3 BRIHECEHUS COTIIACOBAHHOTO peleHus'. B To Xe Bpems
TUITOTETUICCKU BO3MOXHA U CJICAYIONIAsT CUTYALIMST; CTOPOHBI B XOIe apOMTpaK-
HOTO pa30MpaTeIbCTBA JOCTUTAIOT MUPOBOTO COTJIAIICHUSI, UCTEI] Oe3 COoriaco-
BaHUS C OTBETYMKOM MJIA OTBETYMK O€3 COTIACOBAHMS C MCTIIOM IIPEICTABIISICT
€ro COCTaBy apOMTpaXka ¢ XOHaTaliCTBOM O BRIHECEHHWH COTJIACOBAHHOTO pellie-
Hus1. Eciii B TaKOM cCUTyalliy COCTaB apOUTpaXKa, B OTCYTCTBHE COOTBETCTBYIOIIE-
IO XOIaTaiicTBa OT APYTOI CTOPOHHKI, BCE XKe BEIHECET COTIIaCOBAaHHOE PeIlIeHNeE,
TO OCHOBaHMEM JUISI OTKAa3a B MPU3HAHUM U TIPUBEICHUN B UCIIOJTHEHNE apOu-
TpaXXHBIX PEIIeHUI OymeT, KakK IpeacTaBisIeTcsl, MHOe ToloxeHue cT. V Heio-
MopKcKoii KOHBEHIINH, a UMEHHO, ee 11. 1(d):

«...apOUTPaXKHBII TTPOIECC HE COOTBETCTBOBAJ COTJALIIEHUIO CTOPOH WJIH, TIPU
OTCYTCTBUU TaKOBOTO, HE COOTBETCTBOBAIM 3aKOHY TOI CTPaHBI, TNIe MMET MECTO
apouTpax,».

elicTBUTEIBHO, B TAKOI CUTYAIINM COCTaB apOUTpaka 00s13aH BBISICHUTH BOJTIO
IIPYTOU CTOPOHBI, a8 TMEHHO XeJIaeT JIM OTBETUYMK, YTOOBI apOUTP BEIHEC COTIIACO-

r0 pa3bupaTeaIbCTBA CTOPOHBI YPETYIUPYIOT CIIOP, TPETEICKIUI CY/I ITPEKpAIlaeT pa3dupareIbcTBO
U 10 npocbbe cmopoH Vi TIPY OTCYTCTBUY BO3PAKEHUI C €ro CTOPOHBI (PMKCUPYET 3TO YPEryJIMpoBa-
HUeE B BUJie apOUTPAXKHOTO PEIICHUsI Ha COTJIACOBAHHBIX YCIOBUSIX» (KypcuB Moid. — JI.J1.).

' «Ecnm MUpoBoe coryiameHe J0CTUTHYTO U CTOPOHBI JIUIIT YBETOMJISIIOT apOMTpa, KOTOPBII 3aTeM
TpeKpalaeT MPOM3BOACTBO IO Aey, TO MUPOBOE COTIALIEHUE MOXET MPUBOIUTHCS B UCTTOJIHE-
HME TOJIbKO ITyTeM BO30YXKIEHHS IMOJHOCTHIO HOBOTO pa3dMpareibCTBa TOTO MM MHOTO Poja,
B 3aBUCMMOCTHM OT YCJIOBUSI M TIpenMeTa MupoBoro cornameHusi» (Polichar B. Enforcing Settle-
ment Agreements in Arbitration Proceedings // Arbitration. 2012. Vol. 78. Issue 2. P. 156); «Eciu
0oJiee HE MMEETCsl HUKAKMX TEKYIIUX WU MOJIeXAIIMX PACCMOTPEHUIO UCKOBBIX TPEOOBaHUIA,
TOrma BO3HUKAET BOIIPOC, MMEET JIM apOUTp Kakoe-JIMO0 MaTepraabHOe OCHOBAHUE LTSI TIPOBE-
IIEHUS TATBHENIIIEro pa30orparesIbcTBa Mo JaHHOMY JIeTy, TOMKUMO IpeKpalleHUsT IIPOM3BOACTBA
110 feny... MaKT CylecTBOBaHKS MUPOBOTO COIIAIIIEHMSI, [TO-BUANMOMY... HE OCTaBIISIET apOUTPY
HHUYETo, KpOMe KaK M3[aTh MOCTAHOBJICHHE O MpPeKpallleHUH MPOU3BOACTBA 110 AeTy, UCKITIoYa-
follee Tocyeayolee O0palieHue ¢ UICHTUYHBIM UCKOM, eCcau MOAbKO CHOPOHbL He Npedocmaguiu
apoumpy NOAHOMOUUS GbIHECMU APOUMPAIICHOE Peulerue NYMeM 6KAIOYEeHUs CReYUanbHOl (hopmyau-
posKu 8 muposoe coerautenue» (Ibid. P. 158) (kypcus aBropa. — /I./1.).
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Ba

HHOE peltieHre'. B mpoTHBHOM citydae apOouTpaskHasI IIpolieaypa OyaeT cepbe3HO

HapyIIeHa. DTo HapyIlIeHne OyIeT, KaK IMPeaCcTaBIsieTcs, 0€3yCIOBHBIM OCHOBA-
HHUEM JUIST OTKAa3a B IPU3HAHUA U IPUBEACHNH B UCTIOJTHEHNE TAKOTO apONTpaK-
HOTO peIIeHUS.

2. Byner i ocHOBaHMeM /IJ1s1 0TKA3a B PU3HAHUM ¥ IPUBEIEHUN

B MICTIOJIHEHHE APOUTPAKHOTO penieHns: HajJmune B pukcupyemMom

UM MHPOBOM COTJIAIIEHUH CTOPOH MOJIOKEHUI, KOTOPbIE BHIXOISAT
32 PAaMKH NpeIMETa ApOUTPAKHOTO COrJIAIIEHUs?

He tak YK 1 p€AKO MUPOBBIC COTJIAIICHUA CTOPOH COACPXKAT 00s13aTeNIbCTBA

CTOPOH, KOTOPHIE BHIXOIST 3a paMKHU apOMTPaKHOTO COIIAIICHHUS, COIepKaIle-
rocsl B iepBOHa4YaIbHOM JIOTOBOPE CTOPOH: HAIIPUMEP, B HEM MOTYT ObITh OTpa-
JKEHBI 00s13aTeIbCTBA OTBETUMKA, TIPUHSITHIC MM B Ka9eCTBE OTCTYITHOTO, VTN
YCIIOBUST 0 HOBaIMM2. B 3Toit CBsI3M ciremyeT mporuTupoBarth I1. 1(c) cr. V Heio-
MopKcKoii KOHBEHIINM:

«B npu3HaHWM ¥ IPUBEIEHNUN B UCIIOJTHEHME apOUTPAXKHOIO PELLICHUSI MOXET ObITh
OTKA3aHO I10 IIPOCHOE TOI CTOPOHDI, IIPOTUB KOTOPOIX OHO HAIIPABIEHO, TOJbKO €CIIN
9Ta CTOPOHA MPEACTABUT KOMIIETEHTHOI BIaCTH 10 MECTY, TIe UCIIPALINBAETCS IIPU-
3HaHUE ¥ IIPUBEIEHNE B UCIIOTHEHUE, JOKA3aTeIbCTBA TOTO, YTO

<>

C) YKa3aHHOE pellieHre BBIHECEHO I10 CIIOPY, He MPEAyCMOTPEHHOMY MJIX HeE TIOIIa-
JAIOLIEMY TIOJI YCIOBHSI apOMTPAXKHOTO COMIALLICHYS MJIX apOMTPAKHO OTOBOPKH B IOT0O-
BODE, WIK COOEPAHCUM NOCMAHOBACHUS N0 0NPOCAM, 8bIXOOSUUM 30 Npeoebl apoUmpajNCcHo20
coenauierus uau apoumpascHoil 02060pKi 8 002080pe, C TEM, OIHAKO, YTO €CJIU IIOCTAHOBJIE-
HUsI IT0 BOITPOCAM, OXBaThIBAEMbIM apOUTPAXKHBIM COIIAIIIEHUEM WJIM OTOBOPKOIA, MOTYT
OBITB OT/EJIEHBI OT TEX, KOTOPbIE He OXBATHIBAIOTCSI TAKMM COIJIALLIEHIEM WJI OTOBOPKOIA,
TO Ta YaCTh apOUTPAKHOTO PELIEHIsI, KOTOPasi COAEPXKUT IIOCTAHOBIICHUSI 110 BOIIPOCAM,
OXBaTbIBAEMbIM apOUTPAKHBIM COIJIALIEHIEM WX apOUTPaXkKHOI OTOBOPKOIA B IOTOBOPE,
MOXET OBITh TPU3HAHA U TTPUBENIeHA B UCTIOJHEHUE,» (KypcuB Moit. — . /1.).
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«...Cocmag apbumpasica ne modicem vbiHecmu apoumpaicHoe peuieHue Ha co02Aaco8aHHbIX YCA08UAX be3
coenacus Opyeoti cmoponbl. ... B pewenuu Aneansyuonnoeo cyoa Mionxena om 21 gpespans 2007 2., ede
00Ha U3 cMoOpoH npocuna cyo npugecmu 8 UCHOAHeHUe MUPOgoe coaauleHue... Cy0 OMKAOHUA MAKYI0
npocvby U cnpaseoau8o NPU3HAA, YMo OH MOJICEm NPUGECIY 8 UCNOAHEHUEe AUUb APOUMPAXNCHOe peuieHue
Ha C02NACO8AHHBIX YCA0BUAX, HO He camo mupogoe coenauerue» (The Baker & McKenzie International
Arbitration Yearbook 2007. — Wolters Kluwer, 2008. P. 53).

Hamnpumep, ucTell 0TKa3bIBA€TCH OT CBOMX AE€HEXKHBIX TPEOOBAHUI K KOMIIAHUKM-OTBETYMKY, B3AMEH
MproOpeTast ONpeaeeHHbIA TTaKeT ee aKIVii WK IPABO MX IIPUOOPETEHUS 110 JIbIOTHOM LIEHE.



0.1, NaBbloeHko

MoOXeT I CTOpOHA, TIPOTUB KOTOPOIT HAIIpaBJICHO MMPU3HAHKE U IPUBEICHIE
B MCITOJIHEHUE apOUTPAaKHOIO PELLIeHNUsI, CChUIAThCsI Ha JaHHOE MOJIOKEHUE HA TOM
OCHOBaHMH, YTO MHUPOBOE COTJIAIIICHNE, KOTOpOe 3a(DMKCUPOBAHO B apOMTpaK-
HOM pELIeHUH, COAEPXKUT IIOCTAHOBJIEHHUSI I10 BOIIPOCAM, BHIXOISILIMM 3a IPee-
JIBI apOUTPAKHOTO COTJIAIICHUS WIIM apOUTPaXkKHOI OTOBOPKU B TIOTOBOpe?

[IpencraBisgeTcs, YTO TaAKOE TIPABO Y CTOPOHBI MMEETCS B CHITY OYKBAIILHOTO
TOJIKOBaHMSI TIPUBEICHHOM CTAThU.

CremyeT OTMETUTD, YTO TIOMOOHBII MOIXOM IPAKTHKE POCCUIACKUX TOCymIap-
CTBEHHBIX apOUTPaKHBIX CymoB M3BecTeH. Tak, PAC MoCKOBCKOT0 OKpyTa Iiepeaat
Ha HOBOE paCCMOTPEHUE JEJIO TI0 3asIBJICHUIO O BhIIAYe MCITOTHUTEIBHBIX JTUCTOB
Ha MIPUHYIUTEIbHOE NCIIOTHEHNE PEIICHMST TPeTEHCKOTO cya o Tiepeaade B coo-
CTBEHHOCTB BO3IYIITHBIX CYIOB, TaK KaK CYJI IIEPBOi MHCTAHIIMM HE BBISICHSLI, YKJIa-
IBIBAIOTCS JIN B pAMKHU apOUTPaKHOW OTOBOPKH YCIIOBHUSI YTBEPKICHHOTO TPETEii-
CKUM CYyJIOM MUPOBOTO COTJIAIIIEHUSI, KACAIOIIMeCs MepeaBaeMOro MMYIIECTRa .

YTo ke KacaeTcsl YaCTUYHOTO IIPU3HAHMS U TIPUBEACHYS B NCTIOJTHEHIE apOm-
TPaKHOTO pelreHus (Ha OCHOBAaHUHY IIPUBEICHHOM BBIIIIE OTOBOPKHU B1I. 1(c) cT. V
Hpbto-MopKcKoit KOHBEHLIUHN «C meM, 00HAKo, 4mo...»), TO OHO TIPEICTABISIETCS
B pacCMaTPMBAEMOM CIIydyae HEeBO3MOXHBIM: IEHCTBUTEIHFHO, MOXHO JIM TIPHUIA-
BaTh IPUHYINUTEITBHYIO CHITY JIUIITb HEKOTOPBIM, HO HE BCEM YCIIOBUSIM MHUPOBOTO
commameHusi? Beas MupoBoe cormamieHue siBsieT co00i Hepa3pbhIBHOE 1IeJ10€: OTHA
13 CTOPOH HE IMpUHUMaIa ObI Ha ceOsl 00sI3aTeNIbCTBA, €CITM OBl HE pacCUMThHIBAIA
Ha BCTPEYHBIC 00S13aTeIbCTBA IPYTOi CTOPOHBI. IHBIMU CJIOBaMM, BCTPEYHBIE 00SI-
3aTeJIbCTBA CTOPOH MUPOBOTO COTIAIICHUS SIBJISTFOTCSI B3aMTMOOOYCITOBJICHHBIMM.

31ech yMeCTHA aHAJIOTHS C TOCYIAapCTBEHHBIMU CyIaMU: OHU HE YTBEPXKIAIOT
MMPOBOE COTJIAIlIeHe CTOPOH B YaCTH, a JIM0O YTBEPKIAIOT €0 ITOJTHOCTBIO, TNOO
OTKa3BIBAIOT B €T0 YTBEpKACHUN?. TpeTeiickue Cymbl TaKKe He BIpaBe (DMKCH-
pPOBaTh B CBOEM PEIICHUH JIUIIb 9aCTh YCIIOBHI MUPOBOTO COTJIAIIICHHS CTOPOH:
OHM JTN00 (PUKCUPYIOT MUPOBOE COTJIAIIEHNE BO BCEI COBOKYITHOCTHU €TI0 YCIIO-
BHI1, TMOO OTKA3bIBAIOT B 3TOM. TakKuM 00pa3oM, TPUMEHUTEIHHO K COTIaCOBAH-

' TTocranosnenue ot 24 aBrycta 2000 r. Noe KA-A40,/3800-00.

2 Tlynkr 16 IMocranosnenus ITnenyma Briciero Apourpaxtoro Cyna P® ot 18 miosst 2014 . Ne 50
«O IpUMUPEHUN CTOPOH B apOUTpaskHOM Tipotiecce»: «Konekcom [AITK PD. — J1./1.] He nipen-
YCMaTpHUBAETCSI BO3MOXHOCTD YTBEPKIAEHMSI MUPOBOIO COTJIALIIEHUST B YaCTH, U3MEHEHUE UIN
MCKITIOYEHNE M3 MUPOBOTO COTJIALICHHS KAKMX-TM00 ycmoBHii. ClienoBaTeIbHO, B LIEJISIX COOJIONe-
HUS TPUHIUIIOB JUCTIO3UTUBHOCTHU U JOOPOBOILHOCTH TPUMUPEHUST CTOPOH apOUTPAKHEIHA CYII,
paccMaTpuBasi BOIIPOC 00 YTBEPXKIEHUM MUPOBOTO COINIAILEHMYSI, He 61page YMeepucoams makoe
coenauienue 6 acmu, UsMeHAmy UAU UCKAIUAMb U3 He20 KaKue-aubo ycaoeus, coenaco8antvle Cmo-
ponamu. BMecTe ¢ TeM cyqI BITpaBe MPELIOXNATL CTOPOHAM UCKITIOUNTH U3 MUPOBOTO COTJIAIIEHUST
OTIEIbHBIE YCIOBUS, TPOTUBOPEYAILIE 3aKOHY MIIM HapYIIAIOIIe IIPaBa U 3aKOHHbBIE HHTEPECH
NPYTUX UL (KypcuB moit — JI./1.).
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HOMY pPeIIIeHUIO, TTOCTAHOBICHUS (€CJIM Jaxke MTOHMMATD IO HUMU TTOJIOKEHUS
MMPOBOTO COIJIAIIEHMS) TIO BOITPOCaM, OXBaTbIBAEMbIM apOUTPaKHBIM COTJIale-
HMEM UJIM OTOBOPKO, HE MOTYT OBITh OTHEJIEHBI OT T€X €ro MOJOXEHUI, KOTO-
pbIe He OXBaThIBAIOTCSI TAKUM COTJIAIlIeHUueM Wi oroBopkoii. [To 3Toii mpuunHe
COTJIACOBAHHOE PEIlicHIE He MOXKET OBITh IIPMU3HAHO M TIPUBEICHO B UCTIOTHECHIE
B YaCTH ITOCTAHOBJICHUSI IO BOITPOCAM, OXBaThIBAEMbIM apOUTPaKHBIM COTJIalIe -
HUEM U1 apOUTPaKHOI OTOBOPKO B JOTOBOPE.

[MpencrapnsieTcst Takke, YTO CaMO XOIATaliCTBO CTOPOH O BEIHECEHUH COTJIacO-
BaHHOTO PEIICHUSI MOXET OBITh MCTOIKOBAHO B KQUeCTBE MX COTJIALICHMS, TOTIOJ-
HUTEIbHO HANEJISIONIETO COCTaB apOUTpaxka COOTBETCTBYIONICH IOPUCIMKIIACH.
HeiicTBUTENbHO, coryacHo cT. 7 ¢T. 30 3akoHa o MKA

«|a]pbuTpaxkHOE COTallIeHHE... CIUTAETCS 3aKIIOUEHHBIM... €CJIM OHO CONEPKUTCS
B IOKyMEHTE, TTOINMKMCAHHOM CTOPOHAMM, UJIY 3aKJII0YEHO ITyTeM 0OMeHa IMMCbMaMHM. ..
J6O TyTeM OOMEHA MCKOBBIM 3asIBIEHHEM M OT3bIBOM Ha MCK, B KOTOPBIX OJ{HA U3 CTO-
POH YTBEPXXAAeT O HAJIMYWHU COTJIAllIeHUsI, a Apyrasi TPOTUB 3TOTO HE BO3paXKkaeT»'.

3asBIsIsl X0AATaliCTBa O BEIHECEHUU COTIACOBAHHOIO PEIEHMS, KaXaas U3
CTOPOH T€M CaMbIM TOApa3yMeBaeMbIM 00Pa30M YTBEPKAACT O HATMYMU COOTBET-
CTBYIOILIETO apOUTPaKHOTO coralieHus. B cBeTe 3TOro nmpencTapisieTcs JOTHY -
HBIM, 4TO apOUTPakKHOE COTIIAIIIEHNE MOXET OBITH 3aKITIOYEHO U TIYTEM 3asiBIIe-
HHSI CTOPOHAMMY XOJIATAMCTB O BBIHECEHUH COTJIACOBAHHOTO PEIIEHUSI.

Takum o6pa3oM, TPETENCKUI CyI, peliast BOIPOC O MPUBEAEHUM B UCITOIHE -
HME COIIACOBAHHOIO PELLEHMSI, HE BIPABE OTKA3bIBATH CTOPOHAM B 3TOM Ha TOM
JIUIITH OCHOBAHWH, UTO YCIOBUS MMPOBOTO COTTIAIIEHUSI BBIXOIAT 3a PAMKH apO-
TPaXKHOTO COTJIAIIIEHUST CTOPOH.

3. TIpumennmo i noJioxkenue 1. 2(a) cr. V Hoio-VlopKcKoii KoHBeRIMH
(0 HeapOUTPAOMILHOCTH CTIOPA) K MPU3HAHUIO U TIPUBEIECHUIO
B MCTIOJIHEHHE COTJIACOBAHHDIX perneHuii?

[Mpencrasasiercst, YTO K MPU3HAHUIO U TIPUBEJIEHUIO B UCITOJTHEHUE COTJIa-
COBaHHBIX PEIIEHUI TIOJIHOCTHIO MPUMEHUMO TToJoXeHue 1. 2(a) cT. V Helo-
MopkcKoit KOHBEHUMW: «B npusnanuu u npusedenuu 6 UcnoaneHue apoumpajicHo-
20 peuieHus Mocem Oblmb MAKIce OMKA3AHO, eCAU KOMNEMeHMHAs 81ACMb CPAHbL,
6 KOMOpoU UCnpauwlueaemcs npusHanue U npugedenue 8 UCnoAHeHue, Haiidem, 4mo
00seKm cnopa He moicem Oblmos NPeOMemom apoUmpa’scHo2o pazoupamenbcmeaa no
3aKOHaM 3mMoil cmpatsl». JIeACTBUTENIbHO, €CJIU TI0 3aKOHY CTPaHbI, TIe NCTIpaII-

' Kpome TOro, CTOpOHbI MOTYT MPEAYCMOTPETh MOJIOXEHUSI O COOTBETCTBYIOLIEH KOMITETEHIIUN
cocTaBa apouTpaxka B CaMOM MUPOBOM COIJIALLIEHUH.
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BaeTcs MPU3HAHNE U TIPUBEICHNE PEIICHUS B UCIIOJTHEHNE, OOBEKT CIIOpa BOBCE
HE MOKeT OBITh TIepelaH Ha paCCMOTPEHUE apOUTpaM, TO ¢ TOYKHU 3pSHUS 3TOTO
3aKOHA y apOMTPOB HET ITOJTHOMOYMSI BBIHOCHUTb JIF000€ PEIICHNE B OTHOIIICHUH
TaKOTo 00BbEKTa, B TOM YUCJIE COTIACOBAHHOE CTOPOHAMM.

Cremyet B 3TO# CBSI3W OTMETUTH, YTO COCTAB apOMTpaxa, periast BOIpoc
0 BBIHECEHUHU COTJIACOBAHHOTO PEIICHMSI, JOJDKEH CHaYajla yCTaHOBUTH, 00JIa-
IaeT U OH KOMIICTCHIIME paccMaTpuBaTh JaHHBIN CIIOP, M MOXKET JIM OOBEKT
CITopa OBITh IIPEAMETOM apOUTPaAXKHOTO pa30oMpaTeIbCTBA B COOTBETCTBUH C lex
arbitri'. Kpome TOTO, B CBETE 00SI3aHHOCTH COCTaBa apONTpaXka BBIHOCUTH «HMCITOJI-
HUMOE» apOMTPaKHOE peIlleHNe, €My UMEET CMBICI YIUTHIBATh, MOXET JIU 00b-
eKT cImopa OBITh IIPEIMETOM apOMTPaKHOTO pa30oMpaTeIbCTBA IO 3aKOHY CTpa-
HBI, B KOTOPOI JaHHOE apOUTpakKHOE pellIeHre OyIeT IPUBOINTHCS B UCITOTHE-
HHE, B CJIydae eCIM OHO He OyIeT UCITOJTHEHO JOOPOBOIBHO.

Taxum 06pa3oM, B IPUBEICHUN B UCIIOJTHEHE MHOCTPAHHOTO COTJIACOBaH-
HOTO peIIeHMST MOXKET OBITh OTKa3aHO Ha TOM OCHOBAaHMH, YTO OOBEKT CIiopa
HEe MOXKET OBITh IMPEeIMETOM apOUTPasKHOTO pa3dupaTeIbcTBa 1o lex fori, maxe
€CJIM OH MOXET OBITh TAKOBBIM T10 lex arbitri.

4. KakoBbl 0co0eHHOCTH TPpuMeHeHus noJioxkenns . 2(b) cT. V
Huio-VopkcKoii KOHBeHIUH (0 IMyOIMYHOM MOpPsAKe) K MPU3HAHUIO
U MPUBE/IEHHIO B UCTIOJTHEHHE COTJIACOBAHHDBIX peleHuii?

CoracHo 1. 2(a) cr. V Hblo-MopKcKoit KOHBeHIINN «/8] npusHanuu u npuse-
OeHuU 6 UCNOAHeHUe apOUumpaiNCHO20 PeuleHUst MOJCem Oblmb MAaKIce OMKA3AHO0, ecau
KOMNemeHmMHas 64aCmb CIMPaHbl, 8 KOMOPOLl UCNPAUUEAeMCsl RPUSHAHUE U NpUgede-
HUe 8 UCNOAHeHUe, HATi0em, Ym0 NPUHAHUE U NPUBeOeHUe 8 UCHOAHEHUE 020 pellie-
HUS npomugopeuam nyoautHOMY NOPAOKY SMOU CIMPAHbL».

Cama uzest IpUMHUPEHHUsI CTOPOH M caMa BO3MOXKHOCTb TTPU3HABATh €ro Kak
IOPUANYECKUIA (haKT He MOTYT TIPOTUBOPEUUTD MyOJIUIHOMY TTOPSIIKY KaKO-
160 cTpaHbl. JleiicTBUTENIBHO, 61aroNpusITCTBOBAHKE TPUMUPEHUIO CTOPOH —
Javor conciliationis — sIBISIETCS] yHUBEPCAIbHBIM TIPUHIIMIIOM, U3BECTHBIM CAMbIM
pa3HbIM MTPABOBBIM CHCTEMaM KaK COBPEMEHHOCTH, Tak U Tiponuioro?. [Toatomy
TIPUHIIMIT GJIArOTIPUSITCTBOBAHUSI IPUMUPEHHNIO, KOTOPBIi JIEKUT B OCHOBE WHCTH -

' U peiictBurensHo, B ipakTike MKAC nipu TIIIT P® apOuTpsl MpoBepsitoT HATUYKE Y HUX KOM-
MEeTeHIIMU PacCMaTpUBATh JaHHBIH Cop, IPeXe YeM pa3pelaTb BOIPOC O BHIHECEHUU COIIaco-
BaHHOTO perieHus (cM., HaripuMep, pertenuss MKAC mipu TIITT PD ot 26 oktsa6pst 2007 r. (mesio
Ne 14/2007) u ot 19 Hosi6pst 2007 r. (zeno Ne 40/2007) (CI1C «Koncynbrantlloioc»)).

2 Jlaswioenxo /1.JI. TlpuMupHTeIbHbIE IPOLIEAYPHI B €BPOIENCKOI MPaBoBOii Tpamuimu. — M.: MHbo-
Tponuk Meaua, 2013. C. 189—190.
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TyTa COTJIACOBAHHOTO PEIICHUSI, SIBIISICTCSI HEOThEMJIEMOI YaCThIO HAITMOHATBHBIX
MyOJMYHBIX MOPSIAKOB U HE MOXKET CaM Mo cebe UM IMTPOTUBOPEUYHTD.

OmHaKo IPEACTaBISIETCS, YTO B BUIE MCKITIOYCHMS CYIT KOTOPBII pacCMaTpHUBacT
BOMPOC O NIPU3HAHUM U TIPUBEAECHUN B UCTIOJTHEHME COTJIACOBAHHOTO PEIEHMS,
MOXET YCTAaHOBUTB ITPOTUBOPEYAIITM ITyOTMIHOMY TIOPSIKY ITPU3HAHTE U TTPYBE-
JICHWE B MICTIOJTHEHME TeX WJIM MHBIX KOHKPETHBIX YCJIOBHUIT MIPOBOTO COTIAIIICHMS,
3a(hMKCUPOBAHHBIX B apOUTpakHOM petieHuu. [1pu 3ToM Takoii cya N0JIKeH Mpu-
HMMAaTh BO BHUMaHME TIOCJICICTBIS KaK JIJISI CTOPOHBI, TIPOTHUB KOTOPOi1 HaIIpaBJIe-
HBI TPU3HAHWE U TIPUBEICHNUE B UCIIOTHEHME, TaK U JIJIST TFOOBIX TPETHUX JIMII.

ITpotuBopeuue myoJMaIHOMY NOPSIAKY MOXKET UMETh MECTO B UCKITIOUUTEIbHbIX
CITy4asiX, €CJIM CTOPOHBI 3IOYTIOTPEOIISIIOT COTIACOBAHHBIM PEIIEHUEM VTN MCITOJb-
3YI0T €ro B 3aB€IOMO HE3aKOHHBIX LIeJIsIX. Tak, OnHa U3 CTOPOH MOXKET OOPAaTUTHCS
B MEXKIYHAPOIHBIN apOUTPaK ¢ MICKOM, KOTOPBIN IIPOM3BOMNT BIIeYATICHUE T0OPO-
COBECTHOTO, OTHAKO B JIEACTBUTEIbHOCTA OCHOBAH Ha 3aBeIOMO ITPOTUBOPEYalLLei
3aKOHY criefike'. JIpyrast cTopoHa TIpy 3TOM He OCITapUBaeT 3TOT UCK (MU TOJb-
KO JIeJIacT BUI, YTO OCTIApUBAET). 3aTeM CTOPOHBI YPETYIUPYIOT «CITOP» MUPOBBIM
COTJIAIIICHHEM 00 yIUIaTe OTBETYMKOM HMCTILY OMPEACICHHON IEHEKHOM CYMMBI,
1 TI0 MIX TIPOCH0E COCTaB apOuTpaka (PUKCUPYeT MX MUPOBOE COTJIAIIICHIE B COTJIA-
COBaHHOM pelieHnH. [10ToM cTopoHa, B TTOJIB3Y KOTOPOU IpeaycMOTpeHa 00sI3aH-
HOCTb JIPYTOI CTOPOHBI YIUTATUTD IEHBIY TT0 MIPOBOMY COTJIAIIEHUIO, TIPUBOIUT
TaKoe apOMTpaxkKHOE peIIeHNe B MCIIOJTHEHNE, HAI[pUMep, B IPYTOM TOCYIapCTBe.
TeM caMBIM IIIaTEXXY IIPUIACTCS BUIUMOCTH IIPABOMEPHOTO, TIPUTOM YTO OH OCHO-
BaH Ha 3aBeIOMO He3aKOHHOM caesike?. Eciiv nHOCTpaHHBIN Cyd pU MPUBEACHUU
TaKOTO apOMTPAKHOTO PEIICHMS B UCTIOJTHEHNE YCTAHOBUT 3aBEIOMYIO HE3aKOH-
HOCTb CIICJIKH, TO OH MOXKET OTKa3aTh B IIPMBEICHUH B UCTIOJTHEHIE TAaHHOTO apOu-
TPaKHOTO PEIIeHNS BBULY HAPYIICHUS ITyOTMIHOTO TTOPSIIKA CBOEH CTpaHBI.

Takum o6pa3om, BO3MOXHA CUTYallMsl, KOTa CTOPOHBI JIUIIb CO3AAI0T BUIM -
MOCTB CTIOpa ¥ MHUIIUMPYIOT apOUTpakKHOE Pa3OUpaTeIbCTBO C TTOCTICIYIOIINM
«IIPUMHUPEHUEM» CTOPOH M €T0 3aKPETUICHNEM B apOUTPaKHOM PEIICHUH C IIEJIBI0
MPUKPBITUSI HE3AKOHHBIX CAEIOK WU OTMbIBaHMS neHer®. [TpakTrukKe n3BeCTHbI

! JIubo xe caM I0OrOBOp, HATIPUMeEP KYTLIA-ITPOAAXKH, MOXKET OBbITh BITOJIHE 3aKOHHBIM, HO €T0 LieHa —
Hecopa3MepHO BBICOKOU C IeJIbIO MIPUKPHITh TIATEX 110 WHOM, 3aBeIOMO HE3aKOHHOM CHIETKE.
CwMm.: Hiber D., Pavi V. Arbitration and Crime // Journal of International Arbitration. 2008. Vol. 25
Issu 4. P. 461—478.

2 Cwm. moapobHee: Karsten K., Money Laundering: How it Works and Why You Should be Concerned //
Arbitration — Money Laundering, Corruption and Fraud. K. Karsten, A. Berkley (eds). — Paris:
ICC Publishing, 2003. P. 15—28.

3 Cremades B.M., & Cairns D.J.A., Corruption, International Public Policy and the Duties of Arbi-
trators // Dispute Resolution Journal. 2004. Vol. 58. No 4. P. 84.
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JaKe CITyJan MCIIOIb30BaHUSI MHCTUTYTOB apOUTpaka v IIPUMUPEHUS IJISI OTMBI-
BaHUSs JI€HET OPraHM30BaHHOM MPECTYMHOCTBIO'.

PasymeeTcs, coctaB apouTpaxka, Kak IpaBIIIO, MOXKET U HE TTOI03PEBaTh O TOM,
YTO apOUTPAKHOE pa30MPATEIECTBO UCTIONB3YETCS C 3aBEIOMO HE3aKOHHOM IIEITBIO.
Ecmm Takie 00cToSITeTHCTBA OYIyT YCTAHOBIICHBI HAa CTAIUY TTPUBEICHIS PEIIICHMST
B MICTIOJTHEHHE 32 TPAHMIICH, TO B HEM IOJIKHO OBITh 0TKa3aHO B KUY I1. (b) cT. V Hbto-
MopKcKoii KOHBEHLINH (pa3yMeeTcst, IPU YCIOBUY ee TIPUMEHUMOCTH).

Taxcke BoITpoc 0 HapyIIeHUH ITyOJIMIHOTO TTOPSIIKa MOXET BOSHUKHYTh, €CIIN
pedb UACT O IPUBEICHUN B UCTIOTHEHHUE PEIIICHUS TPETEHCKOTO Cymna 00 yTBEPK-
JIEHUH MAPOBOTO COTJIAIICHMST, 00BEKT KOTOPOTO IIPUHAIJICKHUT TPETheMY JIUILY,
HE yJacTBOBABIIIEMY B JIeJIe?.

dpyrumu npuMepamu TaKUX 3KCTPAOPAUHAPHBIX OOCTOSATEILCTB SIBISIOT-
s 37I0yIOTpeOICHIE IIPaBaMH OCHOBHOTO OOIIIECTBA’, KOMMEPUECKHI TTOIKYIT,
(rHAHCHpPOBaHME TEPPOPU3MA’, 3aKITIOUCHIE COTIAIICHUS B HAPYIIICHHUE 3aKO0-
HOIATEIBCTBA O KOHKYPEHIINH WX C MHOM IIPOTUBOITPABHOI IIEIBIO.

31ech CHOBA yMECTHA HEKOTOPAsT aHAJIOTHUsSI C TOCYIapCTBEHHBIMM CYIaMU.
Taxk, B xoze 000011IeHNS TPAKTUKN ApOUTpakHOTro cyma CBepajioBCKOIi 00Ja-
CTU OB CPOPMYITMPOBAHBI B TOM YHCJIE CICAYIONINE TIPaBUIa;

«1. MupoBoe cornaiiieHue He I0TKHO BBITTOTHSTH (DYHKITUIO IOPUTITIECKOTO «IIPUKPBI-
TUS» CIETIOK, B OTHOIIIEHUY KOTOPBIX HEe MCKITIOUeH (DaKTOp 370yMOTPEeOIeHMS TIPAaBOM.

<>

2. MupoBoe cornanieHne MoXeT ObITh 3aKJII0YeHO BO UCTIOJTHEHUE TOJIbKO peallb-
HBIX CIIEJIOK U HE TOJDKHO MPUKPHIBATH YBOJ UMYIIIECTBA IOPUINIECKIX JIUIL KaK paiu-
KaJIbHBIN CTIOCO0 pelieHus KOPIopaTUBHOTO KOHMIMKTA.

<>

' Cwm.: The Lawyer, Wising Up to the Wise Guys, 19 March 2012 (moctyrnHo B IHTepHeTe 110 azpecy:
www.thelawyer.com/wising-up-to-the-wise-guys/1011854.article).

2 Tocranosnenne AC MockoBckoro okpyra ot 14 mapra 2001 r. Ne KA-A40/760-01.

Harpumep, eciii MakopUTapHBIi aKIIMOHEP MHULIMHAPYET apOMTPaXkKHOE pa30dUpaTebCTBO TPOTUB
CBOETO I0YEePHEro OOIIECTBA, a 3aTeM MOHYKIAET 3TO JoYepHee OOIECTBO COIIACUThLCS HE OCTa-
puBaTh UcK 110 cyiecTBy (Kiyue Co. Ltd. v. Aquagen International Pte. Ltd., [2003] High Court, Sin-
gapore, 3 SLR 130).

KonBeH1ms mo 60pbbe ¢ MOAKYIIOM HHOCTPAHHBIX JOJKHOCTHBIX JIULL IIPU OCYIIECTBIEHUN MEX-
JlYHApOJHBIX KOMMepUYeckux caesiok 1997 r. // BiojuieTeHb MeXIyHapOIHbIX JOroBOpoB. 2012.
Ne 7. C. 72—85.

CwM., HaripuMep: MexmyHapoIHast KOHBEHITHS 0 60phhe ¢ (hMHAHCUpPOBaHUEM Teppopu3Ma (TIpu-
Hsarta ['enepanbHoit Accamb6neeit OOH, pesomonnst Ne 54/109 ot 9 nexabpst 1999 t.) // Bionnerenn
MeXIyHapoIHbIX 1oroBopos. 2003. Ne 5. C. 10—23.
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3. MupoBoe cormnalieHue ectb Crocod KOMIIPOMUCCHOTO peleHusT KOHGMINUK-
Ta, a HE MHCTPYMEHT CO3/IaHMsI UICKYCCTBEHHON TTPABOBOI CUTYAIINH, TIO3BOJISIOIEH
B JaJIbHENIIEM MPEIbSBISATh peabHble MMYLLECTBEHHBIE MTPETEH3UH IPYTUM y4acT-
HMKaM 9KOHOMUYECKOTO 000poTa.

<>

7. He MoxeT ObITH 3aKITIOUEHO MUPOBOE COTJIAIIEHNE TT0 UCKY C SIBHO HaayMaH-
HBIM OCHOBaHUEM U TIPEAMETOM, HalpaBJIeHHOEe Ha MpeKpalieHne 3aKOHHOTO (1 pu
9TOM — TIPEUMYILECTBEHHOTO) MaTepUAIbHOTO MPaBa IPYroro JILa»'.

[IpencrapisieTcst, YTO BCE TU IIPaBUIIa MOTYT ObITh [IPUMEHUMBI mutatis mutan-
dis 1 K GUKCUPOBAHUIO YCIOBUI MUPOBBIX COITIAILIEHUI B COIJIACOBAHHBIX pelle-
Husix. Hapynienve sTux mpuHIUTIOB ClIeAyeT MPU3HATh OTHOCSIIUMCS K Hapy-
LIEHUIO IMyOJIMYHOTO MOPSIAKA.

TaxuM 06pa3oM, IIPUMEHUMOCTb TTo10xeHus 1. 2(b) cr. V Hbio-Mopkckoii
KOHBEHLMH (O IyOIMYHOM MTOPSIIKE) K IPU3HAHUIO U IIPUBEACHUIO B UCIIOJIHEHME
COITIACOBAHHBIX PELICHMSX 3aBUCUT OT KOHKPETHBIX YCJIOBUII MUPOBOIO COIJIA-
LLIEHMS, & PABHO TOr0 00CTOSITEILCTBA, HAPYILIAIOT JIM 3T YCJIOBMS IIpaBa APYTrUx
1. HecoMHeHHO, 0TKa3 B IPU3HAHUN U IIPUBEICHUM B UCITOJTHEHHUE COTIaco-
BaHHBIX PELIEHUIA 10 TAKOMY OCHOBAHMIO JOIYCTHM JIUILD IIPY HAJTMYMU SKCTpa-
OpAMHAPHBIX OOCTOSITEILCTB, IPUMEPBL KOTOPBIX IPUBEICHDI BBILLE.

O0BeM HACTOSIIIIEH CTATHM 3aCTaBJISIET OTPAHUINTLCS TIPUBEICHHBIMU OCO-
OCHHOCTSIMH U TIPOOJIeMaMU TIPUHYINTEIbHOM NCITOTHUMOCTH MUPOBBIX COTJIa-
IIeHU B pOpMe COTIACOBAaHHBIX PEIICHUIA?.

Kaxk BumHO 13 U3JI0XKeHHOTO, KPYT OCHOBAHUI JIJIST OTKAa3a B IIPU3HAHUN 1 TIPH-
BEICHNH B MICITOJIHEHUE COTJIACOBAHHBIX PEIIICHU CYIIeCTBEHHO 00JIee Y30K, YeM
KpYT OCHOBAaHUI IIJIsT 0TKA3a B IPU3HAHUU U IIPUBEICHUN B NCITOJTHEHHUE «O0BIK-
HOBEHHBIX» apOUTPaXKHBIX pellieHUI. B 3TOM CBSI3M CITOPSIIIMM CTOPOHAM HE00-
XOIMMO OCOOCHHO TIIATEIbHO MOIXOMIUTH K COTIIACOBAHUIO YCIIOBUIA MUPOBOTO
YpeTyJIMpPOBaHUs CIIOPOB, YTOOBI OHU B ITOJTHOM Mepe OTBeUaId MX HaMEePEeHUSIM
¥ MHTepecaM, TaK KaK B TaJIbHEHIIIEM IIPOTUBOCTOSITh IPUHYIUTSIHHOMY HCITOJ-
HEHUIO COTJIAaCOBAHHOTO PEIICHUS OYAET B IICJIOM CIIOKHEE, YeM IPUHYIUTEIb-
HOMY UCITOJTHEHUIO «OOBIKHOBEHHOTO» apONTPaKHOTO PEIICHUS.

' Ckypamoeckuii M.JI. MupoBoe corialieHue: mpooIeMbl TPaBOIPUMEHUTENBHOM TPAKTUKHU //
ApOuTpaXHBII 1 rpaxaaHckuii mpouecc. 2011. Ne 3. C. 21—26.

2 Jlpyrue BaxHbIE aCIIEKThI MCCIIEAYEMOIl IPOOIEMATUKI OCBEILAIOTCS B CIICAYIONICH MyOIMKaLuu:
Kryvoi Y., Davydenko D. Consent Awards in International Arbitration: From Settlement to Enforce-
ment (March 18, 2015) // Brooklyn Journal of International Law. 2015 (forthcoming) (moctynHo
B MIHTEepHeTe mo anpecy: http://ssrn.com/abstract=2580572).
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1. Benenne

Cwmapra 2014 r. CLOA!, EC u psin apyrux cTpaH, Bkitovast Asctpainio?, Kana-
ny?, IBeiiliapuio, BBEJIM CAaHKIIMK NTPOTUB Poccuu «B cBsI3M ¢ cuTyaleil Ha
Yxpanne». YKkpanHa Takxe BBeJa CaHKIIMU NMPOoTUB Poccuu u onpenenuia cra-

' Cwm. Ykassl [Ipesunenta CIIIA, B Tom uucre: the President Executive Order 13660 — Blocking
Property of Certain Persons Contributing to the Situation in Ukraine (March 6, 2014) u ap. (Www.
treasury.gov/resource-center/sanctions/Programs/Pages/ukraine.aspx). Cm. Takxe: Revised
Guidance on Entities Owned by Persons Whose Property and Interests in Property are Blocked
(www.treasury.gov/resource-center/sanctions/Programs/Pages/ukraine.aspx).

2 Autonomous Sanctions (Designated Persons and Entities and Declared Persons — Ukraine)
Amendment List 2014 (http://203.6.168.66/sanctions/sanctions-regimes/ukraine.html).

3 Special Economic Measures (Russia) Permit Authorization Order (SOR/2014-59), Special Economic
Measures (Russia) Regulations (SOR/2014-58) u n1p. (www.international.gc.ca/sanctions/countries-
pays/russia-russie.aspx?lang=eng).

4 Ordonnance instituant des mesures visant a empécher le contournement de sanctions internationales
en lien avec la situation en Ukraine du 27 aotit 2014 (Etat le 16 décembre 2014) (www.admin.ch/
opc/fr/classified-compilation/20142202/index.html).
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Bbibop apbutpakHoro popyma paspelleHns cnopoB B CBeTe caHKUmiA npoTune Poccuu

Tyc Kpbima 1 CeBacTomnoJist Kak «BpeMeHHO OKKYITMPOBaHHas TeppuTopusi»'. Poc-
CHSI OTBETHMJIA 3aIIPETOM Ha BBO3 OTIEIBHBIX TOBAPOB U3 Psia CTPaH, MPUHSIBIITNX
CaHKIINM B OTHOIIeHUM Poccum?,

Ha pbrHke apOUTpaXHBIX YCIYT Ha (DOHE CUTYyallMU ¢ CAHKIIMSIMM pa3pasu-
JIach HACTOSAINAsI MTaHWKa, pe)peHOM KOTOPOI CTaIu TOJIKH O MacCOBOM M3Me-
HEHUM apOUTPaKHBIX OTOBOPOK, MCKITIOUCHNH 13 HUX TPAIUIIMOHHBIX (DOPYMOB
B [Tapmke, JTJonmone 1 CTOKToJIbMe U 0 HEOOXOAMMOCTH BKJTIOUEHHS B HUX apOu-
TPaXXHBIX CCBUIOK Ha ferra incognita JUisl pOCCUICKIX KOMITAHWI B BUIe [ OHKOH-
ra u CuHramypa.

B HacTos11eii paboTe aBTOPHI CTaBAT CBOEH 1IEIbI0 PACCMOTPETh HEKOTOPHIS
BOIIPOCH KacaTeJIbHO PUCKOB BHIOOpA B TOJIb3Y TPATUIIMOHHBIX €BPOIICHCKIX
apouTpaxxHbeIX popymoB (Jlonmona, [Tapika, CtokronbsMa, 2KeHEBBI) B YCIOBUSIX
YKa3aHHBIX CAHKIIWIA.

BBumy TOro, 4TO paccCMOTpeHME CITOPOB C YIACTUEM POCCUMCKIX KOMITAaHWI
B apouTpaxHbIX popyMax CIIIA — ckopee UCKITIOUeHUE, HEXKEIIN TTPABUIIO, aBTO-
PBI HEe pacCMaTPUBAIOT B HACTOSIIIEH CTaThe PUCKHU BBIOOPA apOUTPaKHBIX (DOPY-
MoB B CIIIA.

2. Conepxanue cankiuii nporus Poccun

JleTabHbBIN aHATU3 XapaKTepa CAHKIIWI M BOTTPOCHI X 3aKOHHOCTHU HE SIBJISI-
I0TCSI TIPEIMETOM HACTOsAIIEelH cTaTbu. Ho /U1 TOHMMaHWsT BIUSTHUSI CAHKIINI Ha
PBIHOK MEXIyHapOJIHOTo KOMMepueckoro apourpaxa B EBpore Heob6xonnmmo
JaTh 0030p HEKOTOPBIX U3 BBEIEHHBIX CAHKIIUIA.

OO000IIEHHO CAaHKIIUY TIPEIONATAIOT U3/IaHNE CIMHUCKA «3aNpPelieHHbIX JHI»
(B TaHHOM cllyyae CaHKIIMM HaTpaBJIeHbl TPOTUB KOHKPETHBIX (HDU3UUECKUX
1 I0PUINYECKUX JINIT) U CEKTOpPaJbHbIE CAHKIMU (MEpPbl, HATIPaBJIEHHBIE MPO-
TUB GAHKOBCKOTO, 0OOPOHHOTO M SHEPTETUYECKOr0 CEKTOPOB 9KOHOMUKHM
Poccun):.

! Cwm.: 3akoH Ykpantbl «O6 obecriedeHIH IpaB U CBOOOI TpaXkaaH 1 IIPaBOBOM PEXKUM Ha BpEMEH-
HO OKKYIMPOBAaHHOW TEPPUTOPUM YKpauHbI» U Ap. (MEPeBOI HA PYCCKUIA TOCTYIEH O aapecy:
http://jurinform.com.ua/poleznaya-informaciya/zakonodatelstvo-ukrainy/zakony-ukrainy/188-
zakon-ukrainy-ob-obespechenii-prav-i-svobod-grazhdan-na-vremenno-okkupirovannoy-territorii-
ukrainy.html).

2 Va3 [lpesunenra PO or 6 aBrycra 2014 r. No 560 «O mprMeHEHNH OTAETbHBIX CIIELNATBHBIX
9KOHOMHUYECKUX Mep B 1IeJIsIX obecrieueHust 6e3onacHocT Poccmiickoit Peneparumn» // C3 PO.
2014. Ne 32. Cr. 4470.

3 Cekropanbhble cankiun CIIA npemycMmarpuBaloTcst B ToM uncie B: Directives 1 and 2 Pursuant
to EO 13662 (Issued July 16, 2014) u ap. (www.treasury.gov/resource-center/sanctions/Programs/
Pages/ukraine.aspx).
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Cankuun CIIA mHUIMUPOBAIN U3MaHUE CITUCKA «3alPEIICHHBIX JTHUII»,
B OTHOIIIEHUH KOTOPBIX IIPEAyCMAaTPUBAIOTCS OJIOKMPOBKA UMYIIIECTBA, CUETOB,
3aIIpeT Ha OKa3aHMe YCIIYT U 3ampeT Ha Bbe3n B CIIIA.

B cooTBetcTBUM ¢ cekTopanbHbIMU caHKImsIMU CIIA Ha Tepputopun CILA
mwm muuamu n3 CIIA 3anpemaiorces:

1) coenku ¢ 3aInpelleHHBIMU JIULIaMU, TIPeIocTaBIcHNe (hMHAHCUPOBAHNUS
TSI 3aTTPEICHHBIX JINIL;

3) mro0ast mesITeIbHOCTh B OTHOIIICHWH TOJITOBBIX 00sI13aTeIbCTB 1 aKIIMOHEP-
HOTO KaITuTaia B OTHOIIEHUH 3aIPEeIICHHBIX JINIL;

4) coenku, HarpaBieHHBIe Ha 00xon caHkuii CIIIA;

5) TIpemocTaBIIeHUE,, 3KCITOPT, Pe-3KCIIOPT, TIPSIMOI MJT KOCBEHHBII, TOBApOB,
YCIIYT WX TEXHOJIOTHH TSI 00ecTieueHUSI TITyOOKOBOIHOM pa3BeIKH WIIH TOOBIYN
HedTH, pa3BeIKN WIIN TOOBIYM Ha mIeib(e APKTUKU WIIN CIAHIIEBBIX TIPOCKTOB
B P® nim B MOpcKMX paifoHax, Ha KOTopeie mpeTeHmyeT PM, B KoTopbie BOBIIE-
YEHO 3aMpelIeHHOe JINII0. DTOT 3a1peT MMeeT OOPaTHYIO CIUTY M pacIIpOCTpaHsI-
eTCs Ha paHee 3aKJIFOUCHHBIC TOTOBOPHI.

6 aBrycra 2014 r. CILIA u3nany 10MOJHATENbHbIE CEKTOPAIbHbIE CAHKIMH'.
B cOOTBETCTBIU C 3TUM peryIMpOBaHIEM OTPAaHUYNBACTCS SKCIIOPT, pe-3KCITOPT
U repefayda NpoayKunuu, KoTopas:

1) monmamaeT mox DKCIIOPTHHIN perameHT (Export Administration Regulation,
nanee — EAR);

2) COOTBETCTBYET OIPEACICHHBIM TEXHUICCKUM TPeOOBaHUSIM (TIepeIrce-
HBI B KQ9eCTBE IMPYIIOKCHMS);

3) mpearmonaraeTcs Il NCITOIb30BaHUS B 001aCTH TOOBIYM HE(DTH 1 ra3a.

HoBrle TipaBmIa BBOAST 00S1I3aHHOCTD 3KCITOPTEPA, pe-3KCIopTepa WM MHOTO
JIMIIA TIOJIy4YaTh JIUIIEH3UN Ha KCTIOPT, Pe-3KCIIOPT W TIepeaady OIpeacIeHHOM
MIPOAYKIINY (TOBaphI, IpOrpaMMHOE 0OecTIeUeHIE, TEXHOJIOTUN 1 T.I1.), TIPOM3BEICH-
Hoii B CILIA. ITpaBuia mpemycMaTprBarOT IIPE3yMITIIIIO OTKa3a B BbIIAYe JTUIICH3NM,
€CITY TIPOAYKIIVSI OYIIeT MCITOIb30BaThCS AJISA IIyOOKOBOIHO# pa3BeIKu 1 J00bIYH Hedh-
TH (00s1€e 500 pyroB), pa3padoTku meibta APKTHKH, CJIAHIEBbIX MPOEKTOB B PD.

st aKcmopTa, pe-3KCIopTa WK Tepeaad JIIo00ro ToBapa, IOAIaaaroIero
non, EAR tpebyercs nuneH3us biopo npombiiieHHocT! U 6e3omacHoctr CLIA
(Bureau of Industry and Security, nanee — BIS), ecin 3KCIiopTep, pe-3KCIIopTep
WY TIepealolee IO 3HACT, YTO 3TU TOBAPhI OYIYT UCITOIb30BaThCS ST 3aTIpe-
IIEHHBIX 1IeJIei JIMOO0 eCII ITOCTABIINK HE MOXKET OTIPEICIINTh I1eJIh KOHEUHOTO MX
HCTIOJIb30BaHMSI.

' Russian Oil Industry Sanctions and Addition of Person to the Entity List (www.bis.doc.gov/index.
php/component/content/article/9-bis/carousel/775-frequently-asked-question-on-bis-s-russia-
sanctions).
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24 mexaobps 2014 1. CILIA BBen cankimn B oTHOmeHnH KpbiMa!, 3arrperaroniye
qmmam n3 CIIIA mro0sle ”HBECTUIINY Ha TeppuTopu KpbiMa, IMITOPT 11 9KCITOPT
Mexny Kpeimowm u CILIA 1100BIX TOBApOB, YCIIYT, TEXHOJIOTHIA, a TaKKe (PUHAHCH -
pOBaHME W IIPeTOCTaBIeHNEe 00eCIIeUeHUs B OTHOIICHUH ITOTOOHBIX CIETOK.

Bonee toro, CIIIA 3anpemaroT moctaBky B PD mob6oro o6opynoBaHust st
ompee/IeHHbIX paboT JIIOObIMU TMLAMU, eciu 25% u 6oJjiee ero COCTaBIISIIOLINX
n3rotoBiieHH B CIIIA (American content), He3aBUCMMO OT TOTO, KTO 1 M3 KaKOit
CTpaHBI OCYIIECTBISICT TAKYIO TTOCTaBKY.

DTOT 3ampeT He pacIIpoCcTpaHsIeTCs Ha:

1) BEITIOJTHEHUE 00S13aTeNIbCTB, BOSHUKAIOIINX M3 KOHTPAKTOB M PAMOYHBIX
COTJIAIIeHUI, 3aKITFOYeHHBIX 10 12 ceHTsI0pst 2014 T., M1 BCloMoraTeIbHBIX KOH-
TPaKTOB, HEOOXOMMMBIX JUISI BEITTOTHEHUS TAKUX KOHTPAKTOB;

2) cayJam, KOTaa OKa3aHUe YCIyT HEOOXOMUMO IJISI CPOYHOTO MpeaoTBpaIle-
HUS WIA CHUXEHUSI HETaTUBHBIX MOCIENCTBUIA JIs1 300POBbS U O€30MaCHOCTU
YeJI0BeKa WIIM KOJIOTHM.

Benen 3a CIIHA EC Ttakke BBeJl CAaHKIIMM MTPOTUB POCCUNCKNX (PU3NIECKUX
JIAIT ¥ TIPEIITPUSITHIA.

25 mons 2014 r. EC nipunsit cankimn B oTHoeHnn Kpbiva 1 CeBacToIons?.

CexkTopanbnbie cankimi EC Takske 3aTpoHyn HeTera3oBbIii 1 (QMTHAHCOBHIN
cektop P® 1 HampaBiIeHBI HA BBeICHNUE TIPOIICAYPHI IMIICH3NPOBAHUS.

B ob6mactu HedrerazoBoro cekropa EC ObLT BBeneH peXXuM JTUIICH3MPOBA-
HUS ITOCTaBOK U TEXHUIECKOTO OOCTYKMBAHUS 000PYIOBaHMS, TICPEUNCICHHO-
ro B [Ipunoxenun Il k ykazannomy Pernmamenty EC. Ecim Takue TexHoJOrMM
OymyT MCITOIb30BaThCsI B PAD, MUIICH3MSI MOXKET OBITh BhIIAHA [UIST NCITOJTHEHUS
00513aTeILCTB M3 KOHTPAKTA, 3aKIroueHHOro 10 1 aBrycra 2014 r. Taxke 3arpe-
IIEHBI PSIIT YCIYT B He(hTEra30BOM CEKTOPE M TTOCTaBKa CTIICIIMATBHBIX TIJIaBYUMX
CPENICTB TSI HUX.

B obnactu punancosoro cekropa EC Obutn BBenEeHBI 3aPeThl B OTHOIIEHUM
OTIEIBbHBIX POCCUMCKNX JIVII: TIPUOOPETaTh, IPOAaBaTh, OKa3hIBaTh MHBECTUII -
OHHBIE YCJIYTH WX TIOMOIIIb B BBIITYCKE, OCYIIECTBIISITh MHBIE CACIKU B OTHO-

' The President Executive Order 13685 — Blocking Property of Certain Persons and Prohibiting
Certain Transactions with Respect to the Crimea Region of Ukraine (December 19, 2014); noctym-
HO TI0 aipecy: Www.treasury.gov/resource-center/sanctions/Programs/Pages/ukraine.aspx (rmocnen-
HMI1 pa3 npocMoTpeHo 28.02.2015).

2 Council Decision (EU) Ne 629/2014 of 23 June 2014, Council Regulation (EU) Ne 692/2014 of
23 July 2014 u nip.

3 Council Regulation (EU) Ne 833/2014 of 31 July 2014, Council Decision No 2014/659/CFSP of
08 September 2014, Council Regulation Ne 960/2014 of 08 September 2014. Cm. Takke: Council
Decision 2014/145/CFSP of 14 February 2014 and Annex I to Council Regulation (EU) 269/2014.
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LIEHUM LIEHHBIX OyMar co CPOKOM MoraiieHus cBbiiie 30 IHei 1 BbIIYIIeHHbBIX
nocie 12 centsiops 2014 r.; BolaaBaTh HOBBIE 3aiiMbl WJIM KPEAUTHI 3alpeLleH-
HBIM JIMLIAM, 33 UCKJIIOYEHMEM KPEIUTOB U 3aiiIMOB CO CIIeLIMAIbHOM 3aJ0KYMEH-
TUPOBAHHOM 1IeJIbI0 00eCIIeYnTh (DMHAHCUPOBAHKE HE3alpeLIeHHOT0 UMIIOPTa
1 DKCIIOPTa TOBApOB U He(UHAHCOBBIX yeiayr mexay EC u PO,

B ob6nactu o6oponnoro cexropa EC 0b11 3amperieH akcrnopT 1 uMnopt B PO /
u3 P® opyxus 1 CBI3aHHBIX C HUM MaTePUaoOB U TOBAPOB ABOMHOIO Ha3HaYe-
HUS (C HEKOTOPBIMU UCKITIOYEHUSIMU).

OtnesnbHo cankiusamu EC ycraHOB/IeH OOLLMIA 3aIIpeT Ha yIOBIETBOPEHUE
JIIOOBIX TPEOOBAHUIA B CBSI3U C JIIOOBIM KOHTPAKTOM MJIM CAEJKO, UCIIOJIHEHME
KOTOPbIX MPSIMO WM KOCBEHHO, MOJHOCTbIO MJIM YaCTUYHO CBSI3AHO C CAHKIIM-
sIMU, BKJIIOYasi Tp€OOBAaHUSI O KOMIIEHCALMU YOBITKOB WX JIIOObIE ApyTrye aHa-
JIOTMYHBIE TPeOOBAHUSI, €CJIM OHU 3asIBJIEHbI TuLiaMu u3 Poccun, ux addunmpo-
BaHHBIMU JINIIAMY WUIM JTUIIAMU, TeUCTBYIOIINMU OT UX UMCHM2,

27 aBrycra 2014 r. IlIBeitapus ToxXe BBeja CAHKIIMU B OTHOIIeHUN Pd:,
Cankuuu IlIBeiinapuu npeaycMmarpupaioT aHaaoruunble EC 3armpeTsl 1 orpa-
HUYEHUsI HEPETPOCIIEKTUBHOTO XapaKTepa, IMpeaoaralliyie MoJHbIi 3aIpeT
Ha MHBECTUIIMOHHYIO NesITeIbHOCTh B Kpbimy, yBemomiienre I'ocymapcTBeHHO-
ro cekperapuara o s3koHoMuKke (SECO) o HEKOTOPBIX BUIAX CACIOK M 3aIlpeT
BCTYIIATh B IeJI0Bble OTHOLIeHUS. [Ipr 3TOM UMeIoLIKecs AeI0Bble OTHOLIECHUS
C KPBIMCKMMHU KOMIAHUSIMU He 3aIlpelieHbI.

Ha ocHOBe BBILIEN3I0XKEHHOIO OMUCAHUSI PeKMMa CAHKLIMIT MOXHO BblIe-
JIATD CJIEAYIOIINE UX XapaKTePUCTUKMU:

1) He BCe CAaHKLIMU UMEIOT PETPOCIIEKTUBHOE IeHCTBIE!,

2) CYIIECTBYIOT CEphe3HBIE COMHEHMS B 3aKOHHOCTH BBEIEHHBIX CAHKITUIA;

' 5 nekabpst 2014 r. EBpornieiickuii co03 pa3peii eBpONeicKIM J0YePHUM KOMITAaHUSIM POCCUIMCKUX
0GaHKOB, MO/MABILMX MO CAHKILIMHU, TIPUBJIEKATh KPEAUThI Ha CPoK Oosiee 30 AHEl, €CIM TeM HY>KHO
«KcTpeHHoe hrHaHcupoBaHue». CM.: Council Decision (EU) 2014/872/CFSP of 4 December 2014.

2 Cwm., Hanpumep, cT. 6 Permamenta CoBeta EC Ne 692/2014 ot 23 mionst 2014 r. u ct. 11 Pernamen-
ta Coeta EC Ne 833/2014 ot 31 mtonst 2014 1.

* Ordonnance instituant des mesures visant a empécher le contournement de sanctions internationales
en lien avec la situation en Ukraine du 27 aotit 2014 (Etat le 16 décembre 2014) (www.admin.ch/
opc/fr/classified-compilation/20142202/index.html).

4 CwM. ct. 3a(2) Council Regulation (EU) Ne 833/2014.

> BBoaMBLIMECsS paHee CAaHKIIUY B CBSI3M C MHBIMU CTPaHaMU (OTAEJIbHBIC PEIICHUS O BKIIIOUYSHUN
B caHKIHOHHBIE criicky EC) ycnenHo ocrmapuBaInch B Cyae6HOM MOPSIKe, HAIIPUMED, B IejIax:
Samir Hassan v. Council (T-572/11), 16 July 2014; NIOK v. Council, (T-578/12) 16 July 2014 u ap.
B nene Kadi I1v. Council (C-584/10 P, C-593/10 & C-595/10 P), 18 July 2013, ycrienrHo ocriapu-
Baslach umruieMeHTauus B EC cankuumii OOH.
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3) nesITeIbHOCTD, ITOIITAIAIONIAs TTOI CAHKIINHT, MOXET ObITh TO3BOJICHHOI Ha
OCHOBAHMU JINIICH3UIA;

4) CaHKIINM HOCST TOYSTHBII XapaKTep U paciipoCTPaHSIIOTCS HE Ha BCIO 9KO-
HOMMWYECKYIO aKTUBHOCTD, UMEIOIITYI0 OTHOIIIEHUE K POCCUMCKIM JINIIAM;

5) ToJIKOBaHME HOPM O CAaHKIIUSIX MOXKET OBITh BeChMa BApMATUBHBIM M OCY-
IIECTBIISICTCS HAIIMOHAJBHBIMI OpTaHaMU COOTBETCTBYIOIIICH CTPaHBbI;

6) cankuuu CIIA B Buse TaMOXEHHBIX OTPAHUYEHUI B OTHOLLIEHUU aMepH-
KaHCKOTO KOHTEHTA MPUMEHSIOTCST SKCTEPPUTOPHUAIIHHO';

7) caukuu CIIA, EC 1 oTIeIbHBIX CTpaH CXOMHBI 10 TIPEAMETY, HO pa3ind-
HBI TI0 COIEPXKAHUIO;

8) canknmonnsbIe 3arpeThl CIIIA pacnpoctpansitores Ha «US persons», eBpo-
neiickue — «EU persons». BykBaabHOE TOJKOBaHHWE STUX HOPM HE ITO3BOJISICT
pacnpoctpaHuTh noHsiTue «US person / EU person» Ha modyepHHe KOMIIAaHUN
aMEPUKAHCKUX M €BPOTNEHCKNX KOPIIOPALIMiA M KOMIIAHUM ¢ aMepPUKaH-
CKIM / eBPONEHCKIM KalluTaJIOM, 3aPeTHCTPUPOBAHHBIC B TPETHHX TOCYIapCTBaX.
B yactu CILIA mpaBMIbHOCTB 3TOTO TOJKOBAHMS MIOATBEPKAACTCS YTIpaBICHUEM
KOHTPOJISI THOCTpaHHBIX aKTUBOB ( Office of Foreign Assets Control, nanee — OFAC)?,
omHako B yactu EC cyImiecTByeT BecbMa 000CHOBaHHAS TOYKA 3pEHUS O TOM, UTO
B cBeTe MOHATUS “direct or indirect” moyepHue koMnanuu Komnanuii EC moik-
HBI cobmonath cankuu EC3;

9) CaHKIIMOHHBIC 3aIIPEThI HE PACIIPOCTPAHSIOTCS Ha CUTYaIlMU, KOTIa yKa-
3aHHBIC NeHCTBUS HEOOXOMUMEI IJIST TIPEAOTBPAIICHUS COOBITHUS, TIPEICTABIISIIO-
IIET0 YIpo3y WISt 3M0POBBS 1 XXU3HU YeJIOBeKa MU OKPYXKAIOIIEIH CPEeIbI*.

JlaHHBIe XapaKTePUCTUKH CAHKIIUIA MOTYT JieXKaTh B OCHOBE ITOIX0/1a K BBIOO-
Py apOUTpaxkHOTO (popyma TSI pa3pelieHUs CIIOPOB.

Takum 00pa3oM, CAHKIMOHHbIE 3aNPeThl HOCAT TOYEYHBI XapaKTep M HA 3HAYH -
TeJbHYI0 YaCTh KOMMEPUYECKOii MPAKTHKHA NPsAMO He BIus0T. B ciiyuae EC K Takum
CIopam, B YACTHOCTH, OTHOCSITCS CIIOPbI I3 IOTOBOPOB, 3aK/IIOYE€HHBIX /10 BBEIEHHS

' 006 orka3se royutaHICKOTO cyia mpuMeHsiTb HopMbl CLLIA 3KCTeppUTOPHATIBHOTO IEHCTBUS CM.:
Armand L. C. De Mestral, T. Gruchalla- Wesierski Extraterritorial Application of Laws of Export Con-
trol Legislation: Canada and the U.S.A. Pp. 145 — 146 (1990).

2 Bmpecce nosiBuiiach nHMGopMaIus o6 yqactTiun amepukanckux Shlumberger u Baker Hughes B TeH-
niepe Ha pa3paboTKy apKTHueckoro MectopoxneHus [Ipupasnomuoe [aznpoma yepes nouepHue
bupMbl, 3apeructpupoBaHHbie 3a ipenenamu CLIA. Kommanuy He BBIMTpaIM TEHIAEPHI U He TTOJTy-
YWIM 3aKa3bl U UM HE MPEAbSIBISUIM OOBUHEHUSI B HApYLIEHUU CaHKLIMiT peryasitopsl u3 CILIA
u EBpombl. CM.: www.rbc.ru/rbefreenews/54e2ee399a79474ed55fefb6 (mocnennuii pa3 mpocmo-
TpeHo 28 despans 2015T.).

3 Russian Manual. Doing business with Russia, dealing with sanctions // The Netherlands Ministry
of Foreign Affairs, 27 August 20914, p. 19.

4 Yacrts 3 c1. 3a Regulation (EU) Ne 833/2014.
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COOTBETCTBYIOIIMX CAHKIMIA, CIOPbI U3 JAeCTBUIi, OCYIIECTBIEHHBIX B YCJIOBHAX
NpeIOTBpPAIIEHUs YTPO3bl NPUYMHEHHS BPea 3I0POBBIO JIO/IEil WM OKpYXKaromeii
cpejie, CIIOpbI, BBITEKAIOUINE U3 JIEiCTBUIA, HA ocyliecTBIeHre KoTopsix B EC ObL1a
MOJTy4eHa JINIeH3us.

Bo Bcex ocTaIbHBIX CJIy4asiX yMeCTeH aHAJIM3 BO3MOKHOCTH apOUTPAZKHOTO pa3-
OMpaTebCTBA M NPUBEIEHHS B HCIOJIHEHHE BHIHECEHHOTO PeIeHHs C TOYKHU 3PEHus
CBEPXUMIIEPATUBHBIX HOPM M ITyOJIMYHOTO NMOPSIIKA.

3. Pucku npoBeieHUs apOMTPAIKHOTO Pa30oUpaTe/ibCTBA
B eBponeiickux (popymax B cBeTe CAHKIUIA

Ha done cutyannu ¢ caHKIIMSIMU aKTUBHO 3a3BYYai TTPEMIOKEHUS O HE00-
XOJIMMOCTHU MEPECMOTpa apOUTPaKHBIX OTOBOPOK U TMEepeHOca PacCMOTPEHUS
CIOPOB C yYacTHUEM pocCUcKuxX Jul u3 esporneiickux (JlongoH, IMapux, CTok-
rosibM, 2KeHeBa) B azuatckue Gopymbl (I'oHkoHT, CuHramyp). OTU npeanoxe-
HUSI OCHOBBIBAJIMCh Ha CAEAYIOLINX TUITOTE3aX:

1) CaHKIIMOHHBIMUA HOPMaMU 3aIlpelIaeTcsi caMa BO3MOXHOCTbh PACCMOTpe-
HUS criopa B apouTpaxe';

2) oTHOUIEHUS (PU3UYECKOTO WU IOPUANYECKOTO JIUIA ¢ MEXIYHAPOTHbBIM
KOMMEPUYECKHM apOouTpaxkeM, apouTpamMu 1 aiBOKaTaMU MOTYT ObITh KBaTU(DULIA-
POBaHbI KaK CIeJIKa U 1aXKe «TeXHUYecKast OIS p>KKa» IO CMBICTY aKTOB O CAHK-
LUSIX, B CBSI3U C YEM:

— apOUTpBI OYIYT 3asIBJISITH CAMOOTBOMBI, HAXOASICh MO PUCKOM YTOJIOBHOM
OTBETCTBEHHOCTH 3a «TEXHUYECKYIO ITOIIEPKKY»;

— aZIBOKAThl OTKAXYTCS MPENCTABISATh JIULL, B OTHOILIEHUU KOTOPBIX BBEICHBI
CaHKIIMM, TT0 MOTUBAM 3aMpeTa BCTYIUIEHUSI C HUMU B BO3ME3IHBIE CAEIKU: ITO
OyzneT BO3MOXHO TOJIBKO Ha OCHOBE pro bono;

3) B clTyyae BbIHECEHUST MEXXIYHAPOIHBIM KOMMEPUYECKUM apOUTpakeM peltie-
HUS B TIOJIb3Y JIMIIA, B OTHOIIEHUU KOTOPOTO BBEAEHBI CAHKIIMU, 3TO PELICHUE
HEeBO3MOXHO OyneT npuBecTy B ucnogHeHue B EC wnu B CIIIA no moTuBam
MyOJMYHOTO MOPSIKA.

DTU apryMeHTbl — U OTHOBPEMEHHO MpeojaraeMble pUCK1 — MOXKHO pa3-
OUTb Ha IBE KaTETOPUMU:

a) PUCKU, CBSI3aHHbBIE C CAMOI BO3MOXXHOCTbBIO MPOBENECHUS apOUTPaKHOTO
pa3duparesibcTBa, U

0) pUCKU, CBSI3aHHBIE C UCTIOJJTHEHUEM BbIHECEHHBIX apOUTPAXKHBIX PEILICHUA.

' Cwm., Haripumep: Dmitry Kurochkin, Francesca Albert The Future of Commercial Arbitration with Rus-
sian Parties in the World of Sanctions // http://whoswholegal.com/news/features/article/32061 /the-
future-commercial-arbitration-russian-parties-world-sanctions.
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3.1. Pucku neonpeodeaeHHOCIU U PACUUPUMEAbHO20 MOAKOGAHUSA CAHKUUOHHBIX
HOpM

BaxxHbIM MOMEHTOM SIBJISIETCSI TO, YTO TIOJJTHOMOYMS BbIAABaTh JIMLIEH3UM Ha
OCYILIECTBJIECHHUE NeSITeIbHOCTH, 3aTIPeIleHHOI CAaHKLIMSIMU, TIPUHAIJIeXaT Hall-
OHAaJIbHBIM OpraHaM COOTBETCTBYIOIIUX cTpaH. M3 aTOTO ClienyeT, 4ToO 1 TOJIKO-
BaHMe cCaHKIMOHHBIX HOpM EC, momumo HenocpeactBeHHO opraHoB EC, oynet
OCYILLIECTBJISITh KOMIIETEHTHBII HALIMOHAJIbHBIN OpraH COOTBETCTBYIOIICH CTpa-
Hbel — wieHa EC.

HauGonbieii uHTEpec mpeacTaBiisieT TOAKOBaHME ABYX MOJI0XEHU CAHKIIN -
OHHBIX HOPM: TIOJIOKEHUSI O 3alIpeTe Ha YAOBJIETBOPeHME TpeOOBaHM, BHITEKA-
IOILIMX 13 TTOANAAA0IIMX TTOJI CAHKIIMY KOHTPAKTOB, a TAKKe IpaBMJjia O «TeXHU-
YEeCKOM MOIIEePKKE».

3.1. 1. BozmooicHocmb obpauieHus ¢ uckom 6 apoumpaic

3arpeT Ha yIOBIETBOPEHNUE TPEOOBAHMIA, BRITCKAIOIINX U3 TTOATIANAIOIINX IO
CAHKIIMU KOHTPAKTOB, YCTAHOBJICH, B 4acTHOCTH, CT. 11 Permamenra Coseta EC
Ne 833/2014. IIBeitiiapckue CaHKIIMA HIYETO MOA00HOTO He MpeayCcMaTpUBAIOT.

DTa HOpMa caMa 110 cebe JOCTATOYHO OAMO3HA BBUIY TOTO, YTO TIOCPEIACTBOM
Hee, TIOX0Xe, OCYIIECTBIISICTCS HeIO3BOJIMTEIIFHOS BMEIIATEILCTBO B ACSTEIIb-
HOCTPh KaK HaIlMOHATBHBIX CYIOB, TaK M MEXXIYHAPOIHBIX apOUTPaKHBIX MHCTHU-
TyTOoB. Ha TIpakTiKe OHa ITOKa UTO ellle He MMPUMEHSIIAch, HO BCE K¢ JOIYCTH-
MO YTBEpXIaTh, 9T0 HOPMEI CT. 11 PermamenTa Ne 833/2014 He UMEIOT TTOUBBI
B JloroBope o ¢pynkunonuposanuu EC.

OCHOBHBIM BOITIPOCOM, BO3HUKAIOIIAM TIPY TOJIKOBAHWY YKa3aHHOI CTaThH,
SIBJISIETCST BOIIPOC O TOJIKOBAHUY TIOHSTHS «TpeboBaHme» (claim): ITOHMMAETCsT JTH TTO.
«TpeboBaHMeM» TPeOOBAHKE K KOHTPAreHTY WM TPEThUM JIMLIAM (HaIIpyMep, rapaH-
TY) WJIM UMEETCSI B BUIy TpeOoBaHNe B (hOpMe MCKOBOTO 3asIBIICHUS B CYII (apOUTPaK)
1, COOTBETCTBEHHO, KTO alipecar yKazaHHOI HOpMBI? Oco0yI0 CJI0KHOCTH IPH TOJI-
KOBaHMM BBI3BIBACT TOT (haKT, uTo B oTImure oT Permmamenta Cosera EC Ne 833/2014
(cextopaibhble cankumu) Permament Coera EC Ne 692/2014 (KpbIMCKUE CaHK-
LIAN) TA€ET B CT. | «pacimpoBKy» TOHATHS «TpeboBaHme» (claim).

B cuiy c1. 1 PermamenTa Coeta EC Ne 692/2014 o «tpeGoBaHreM» (claim)
IIOHMMAETCs «TpebdoBaHue», 3asIBIECHHOE KaK B paMKax, TaK U BHE paMoK (op-
MaJIbHO ITPaBOBOI ITPOLIEIYPHI, KaK 10, TaK 1 Ttociie 25 mioHsg 2014 1., Ha ocHO-
BaHUM WJIM B CBSI3U C KOHTPAKTOM WJIN CIEJIKOI, B YACTHOCTH:

1) TpeboBaHMEe 00 UCTIOTHEHUH B HATYype JII0OOTO 00513aTe/IbCTBA, BBITEKAI0-
IIEr0 M3 KOHTPAKTA WJIN CIEJKU WU B CBSI3U C HUMU;

2) TpeboBaHME O MPOJIOHTAIINHN WIX 00 OTIaTe IO BeKCeo, (UHAHCOBOM
rapaHTUN WA KOMIIEHCAIINH JTI0O0TO BU/IA;

3) TpeboBaHME O BO3MEIICHNN B OTHOIIICHNY KOHTPAaKTa WJIN CHCIIKH;
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4) BcTpeyHOE TpeOOBaHNE;

5) TpeboBaHUE O TIPU3HAHUY M MCITOJTHEHUM, BKIIIOYAsT BBIIAUy 9K3eKBaTy-
PBI, CyIeOHOTO pelIeHUs, apOUTPaXKHOTO PEICHUS MU aHAJIOTUIHOTO pellie-
HUS HE3aBUCHMO OT JaThl €TO BBIHECEHUSI.

Hcxomst M3 yKa3aHHOTO OIpeAe/ICHUs TIOHSITUS «TpeboBaHMe» B PermameHTe
CoBera EC Ne 692/2014, mon HUM MOXET ITIOHUMAThCs KaK KUICKOBOE 3asiBJICHUE,
TaK ¥ TpeOOBaHNE, 3asIBIICHHOE KOHTPATeHTY (TPETheMY JIUILY).

OcraeTcs HesICHBIM, TT0YeMy aHaJIOTMIHAS HOpMa ¢ OTIpeIe/ICHIEM TTOHSITHE
«TpedoBaHme» orcyrcTByeT B Permamente CoBera EC No 833/2014 (cekTopaiib-
HBIE CAaHKIINM ), OCOOCHHO YYUTHIBasI, YTO MAaHHBIN PeriaMeHT ObUT TPUHST ITO3I-
Hee Pernamenrta Cosera EC Ne 692/2014. C oaHOI CTOPOHbI, YKa3aHHOE MOKHO
OBLJI0 ObI OOBSICHUTD «3a0BIBYUNBOCTHIO» Pa3pabOTYUKOB, C APYTOM — CO3HATEIIb-
HBIM BEIOOPOM, OCHOBAaHHBIM Ha 00Jjiee JKeCTKIX KPhIMCKIX CAHKIIMSX T10 CpaB-
HEHUIO C CAHKIIUSIMH CEKTOPAJbHbIMH. MOXXHO TIPEAIIOI0XUTh, OTHAKO, YTO 10
oduMaTbHBEIX KOMMEHTapHeB 10 JaHHOMY Bompocy opraHoB EC mpaBompume-
HuTenn B cTpaHax EC OyayT CKIIOHHBI TOJIKOBATh MIOHSATHE «TPeOOBaHME» B paM-
kax PermamenTa CoBeta EC Ne 833/2014 Tak ke, Kak OHO oIpezeneHo B Pera-
menTe Cosera EC Ne 692/2014.

Ecnu npe3ioMupoBath, 4TO MOJ «TpebOoBaHMEM» B pAMKAaX BbILIECYKA3aHHbIX
HOPM ITOHMMAETCS B TOM UYKCJIEe MCKOBOE 3asBIICHNE B apOMTpakK, MOXHO JIN
ucronkoBath cT. 6 1 11 coorBeTrcTBeHHO PernmamenTta Coseta EC Ne 692/2014
u PermamenTa CoBera EC Ne 833 /2014 kak 3ampelniatonye rmogaBaTh ICKY B apO-
Tpax, ¥ €CTh JIU PUCKU, YTO apOUTPaKHBIC MHCTUTYTHI OYIYT OTKA3bIBaTh B IIPH-
HSITUM K TIPOU3BOICTBY TAKNX UCKOB?

Ps1 aBTOPOB ITPUXOIUT UMEHHO K TAKOMY BBIBOJTY (O 3ampeTe IToIaBaTh NCKH'),
YTO MIPEACTABISICTCS HE COBCEM 0OOCHOBAHHBIM.

BbIBOI 0 HEBO3MOXKHOCTH ITOAATH UCK B apOUTPaK HE TOIIePKUBACTCS 1 OYK-
BaJIbHBIM TOJIKOBaHHWEM paccMaTpuBaeMbIX HOpM. [lepBbie ITyHKTHI YKa3aHHBIX
cTaTeil IpemycMaTprBaeT, YTO «TpeOoBaHMST» (claims) «He doaicHbl 6bims yooerem-
8openbl», a HE «He mo2ym Obimb nodarsl». To ecTh OYKBaJIbHOE TOJKOBAaHHUE yKa-
3aHHbIX CTaTeli, HAIIPOTUB, MO3BOJISIET CAEIATh BLIBOJ, YTO CaMa I10a4a TAaKOro
HCKa M €TO PACCMOTPEHME He 3aIpelnaeTcs, HO apOUTPhI 00s13aHbBI OYIyT 0TKa3aTh
B MICKE TIpY TTOATIagaHNH TPpeOOBAHMUI IO CAHKIIMOHHBIC 3aITPETHI.

Ecnm rucxonuTh 13 TOJIKOBaHUS CT. 11 KaK HOpM, TIPEIIMUCHIBAIOIINX apOUTpa-
Ky BBIHECTH OTPUIIATEILHOE PEIICHHE TI0 CIIOPY C YIACTUEM CTOPOHBI, HAXOI -
e CS IO CAHKIIUSIMU, TO Ha BOIIPOC O TOM, HAWIYTCS JI KeJIaIoIIe CO31aTh
MIpeneneHT, YCTPaHSIIOMMWI Hemopa3yMeHe MEXIY eBPOITECKO KOHCTUTYIIN -
OHHOI 3aKOHHOCTBIO U CT. 11, B OMTHOM M3 MEXITyHAPOIHBIX apOUTPaKHBIX IICH-

' Cwm.: Kurochkin D., Albert F. Op.cit.
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TpoB BHyTpu EC, MOXXHO cpa3y OTBETHTb, UTO XKeJIarInux He OyneT. Jdaxke ecinu
TPOIIEHT BEPOSITHOCTH HEOJIArOIMPUSITHOTO ISl CTOPOHBI MCXO/1a JeJia, TIo/Iaia-
IoLIEero mog cT. 11, OyaeT HU30K, HET COMHEHMI, UTO 3Ta CTOPOHA MOXKET Mpe/-
rmouecth J060¥ npyroit popym BHe EC (I'onkonr, Cunranyp, U3panas, OAD
M T.11.) 1 OyAeT nmpaBa. BMecTe ¢ Tem ykazaHHast Hopma B cT. 11 He OyaeT BausITh
Ha opymbl B LI Beiinapun.

Bwmecte ¢ TeM B cooTBeTCTBUHM C pa3bsdicHeHUSIMU LCIA HOpMBI CcT. 11 nMeroT
CIielIMaJIbHOE 3HAYeHWE U TIOPSIOK IIPUMEHEHMS B CUCTeMe 3aKOHOIATeIbCTBA
o cankuusx. CorynacHo nH(opmaluu, Mpo3BydyaBsiieil B xoae Teaemocta ¢ LCIA,
B TIOCJICTHEM CYIIECTBYeT OTpabOTaHHAsI cXeMa pabOTHl B YCIOBUSAX CAHKIIUI,
W U paccMoTpeHust criopa B HeM ist LCIA HeoOXonuMo MolydeHUe JTULIeH-
3uu. [1pu 3TOM IMEHHO B OTHOIIIEHUM apOUTPaKHBIX CIIOPOB Bblaya JIUIEH3UU
OCYIIEeCTBIIsIeTCS 0e3 3anep:kek. Kpome Toro, B cirydae IoydeHUs TUIICH3UH Ha
paccMOTpeHMe AeJia apOUTPaKHBIM MHCTUTYTOM BBIHECEHHOE UM apOUTpakHOE
pelleHre TTOMJIEKUT UCTIOJHEHUIO' .

Takum 00pa3oM, CAHKIUH He JeJIal0T HEBO3MOKHBIM PACCMOTpPEHHE CTIOPOB
B apouTpaxkubix HHCTUTYTaX EC 1 mocjienHue ¢ BHICOKO# CTeNeHbI0 BEPOATHOCTH
OyIyT X0aTaiCTBOBATD O MOJTyYEeHHH JUIEH3HiT HA pACCMOTpPEHHeE JieJ1, TPUIeM 3Ta
npoueaypa 0yeT BO MHOTOM, TI0-BHUMOMY, HOCUTh ()OPMAJIbHBII XapaKTep U, Kpo-
Me TOro, He Oy/IeT Mo/JIeKaTh IPUMEHEHNIO B apOMTPaKHbIX mHcTHTYTaX [1IBeiina-
puu. BmecTe ¢ Tem no ciopam, BbiTeKaomuM u3 Hapymenus npasui EC o caHkuusx,
B u30panun opyma sue EC MoxkeT ObITh MPAKTHIECKHUIT CMBIC (OJJHAKO C YYETOM
YKa3bIBa€MbIX HIZKE BaXKHBIX HIOAHCOB):.

3.1.2. Pucku pacnpocmparnenusi CGHKYUOHHbIX HOPM HA YCAY2U apOUmMpadcHblx
UHCIMUMYmMOo8, apoumpoe u adeoKkamoes

[IpeacraBisiiolinM 0COOBIA MHTEPEC BOIIPOCOM SIBJISIETCSI BO3MOXKHOE TOJI-
KOBaHUE TIOHSTUI «TeXHUUECKasl TTOMIePXKKa» U «CBSI3aHHBIC YCIYTH», UCTIOJb-
3yeMBIX B CAHKIIMOHHBIX HOPMaX, KaK pacIpOCTPAHSIIONINXCS Ha IeITeIbHOCTh
apOUTPaXKHBIX MHCTUTYTOB, apOUTPOB U aIBOKATOB, a TAKXKE Ha B3aMMOJICHCTBUE
IMOC/IEAHUX C «3aIPeIleHHbIMU JINLIAMU».

HMMeHHO 5TOT haKTOop SIBJISICTCS OMHIM M3 KITIOUEBBIX TS 1IeJicit BEIOOpa (hopy-
ma. UTo, eciu apOUTpPBI WU aIBOKATHI, BEAYIIUE TIPOLIECC, MPUIYT K BBIBOMLY, UTO
HOPMBI O «CBSI3AHHBIX YCIyTrax» WIM «TeXHUYECKON MOMIEepXKKe» K HUM IIpUMe-
HstoTcss? OHM YKIIOHSITCS OT TIpoliecca WM 3asiBSIT CAaMOOTBOJL’.

' Tenemocr ¢ LCIA 18 mapta 2015 .

2 Pa3Hble TIOAXOIBI K 00SI3aHHOCTH apOUTpakeil MPUMEHSITb CBepXUMITepaTiBHBIE HOpMbI EC OymyT
PaccMOTPEHBI HITKE.

3 Cm.: Xoovikur P. Vitorn 2014 rona: rurotesa, mucrio3uimsi, cankiwu // Legal insight. 2014. Ne 10 (36).
C.64.
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ApOuUTpakKHbIC MHCTUTYTHI, 3apeTUCTpUpoBaHHbIe B EC, IBISIOTCS CyOBeK-
TaM", TSI KOTOPBIX COOTIOACHNE CAaHKIIMOHHBIX HOPM 00S3aTeIbHO, HO HEJTb3sI
OIHO3HAYHO YTBEPKIATh, UTO TO K€ CAMOE OTHOCUTCSI K apOUTpaM 1 aIBOKaTaM
(He sgensommmMcs rpaxnanamu EC u He mpaktukyomumu Ha tepputopun EC).
Cy1iecTByeT, OMHAKO, PUCK PACIIUPUTEIBHOTO TOJKOBAHUS HOPM O «TEXHUYEC-
CKOI MOIIep3KKe» M «CBSI3aHHBIX YCIIyTaX» KaK PacIpOCTPAHSIONINXCS Ha YCIyTH
apOUTPOB U aABOKATOB, KOI/a MeCcTo apouTtpaxa (seat of arbitration) uiam mecto
OKa3aHUs YCIIyTU HaXOAUTCS Ha Tepputopuu ctpaHsl EC.

Pernament EC onpepesieT MOHSITHE «TeXHUYECKasI MOAAEPKKa» CIeAYIOLINM
00pa3oM: 3TO «I00ast TEXHUYECKast TTOIEPXKKa, UMEeIoIast OTHOIIEHUE K PEMOH-
Ty, YCOBEPILICHCTBOBAHUIO, IIPOU3BOICTBY, MOHTAXKY, UCITBITAHUIO, TTOIIEpPKa-
HUIO B HaJIeXKaIlleM COCTOSTHUM, WJIM MHAsI TeXHUYeCKasl yclryra, KoTopast MOXeT
MIPUHUMATD TaKue (pOpMbI, KaK MHCTPYKIINHU, COBET, O0OyUeHNe, TIepeaada 3HaHU I
WA YMEHUI IV KOHCAJITUHT, BKJTIOUast BepOabHBIe (POPMBI TTOMOIIN»'. [ToHS-
THE «CBSI3aHHBIE YCIYTM» B CAHKLIMOHHBIX HOpMaX OTCYTCTBYET.

Ha mepBblit B3IJ1s1 N€SITeIbHOCTh IOPUANYSCKUX COBETHUKOB, TaK Xe KaK
1 apOUTPOB, OYEBUIHO, UMEET COBEPIICHHO CAMOCTOSITEIIBHBIN ITPeIMET IT0 OTHO-
IIEHUIO K CHEJIKE, 3alPElIeHHON CaHKIUSIMU. JlesITeTbHOCTh TI0 pa3pelieH U0
MIPaBOBOTO cItopa HU (DOPMAaJTbHO, HU 1O COAEPKAHUIO HE COIPsKeHA HU C TITy-
OOKOBOIHBIM, HU C apPKTUYECKUM OypeHHEM, HE MMEET MPSIMOTO OTHOIICHMUS
K CJIAaHIIEBBIM IIPOEKTAM IT0 CMBICITY 3aIIPEIIeHHBIX «CBSI3aHHBIX YCITYT».

OmHAKO C yYeTOM OTCYTCTBHUSI CJIOXKUBILCICS B 3TOM 00IACTH IMMPAKTUKH UME-
eTCcsl TeHAESHLNS K pacIIMPUTEIbBHOMY TOJIKOBAHUIO TaHHBIX HOpM. Hampumep,
paszbscHeHMs JlemapTaMeHTa OM3Heca 1 MHHOBaluit BenkoOpuTaHuM 1o BOIpo-
caM CaHKIIWI pacIIpOCTPaHSIOT IeUCTBIE CAHKIINI B OTHOIICHUN «CBSI3aHHBIX
yCITyT» Ha MIPUKOMaHIUPOBAaHHEIN B Poccrio mrepcoHalr. Bechbma JIOrMIHO OBLTO
OBl TOJTIKOBATh pa3bsicHeHU JlermapTaMeHTa OM3Heca M MHHOBAIW KaK ITOJI0XKe-
HMS UMEHHO O TEXHUYECKOM IEPCOHAJIE, OMHAKO TAKOTO CIIELUATIBHOIO yTOYHE-
HUS pa3bsICHEHUS HE comepKar.

Kax yka3pIBajoCh BBIIIIE, 3Ta TPYAHOCTDb B apOUTpakHbIX MHcTUTyTax EC
pemraetcs myteM nosrydeHust tuneHsun EC Ha paccMoTpeHue Aeia, a B UHCTH-
tytax LlIBeiinapuu Takue rmpooaeMbl BOBCE OTCYTCTBYIOT.

Ho, xak ObI TO HU OBIJIO, B TaHHOM cliydae TiepeHoc ¢opyma BHe EC MoxeT
0Ka3aThCsT MAJIOTIPOAYKTUBEH: PSIT TPYIHOCTEH, CTOSIIINX Iepe apOuTpaMu eBpO-
MEeNCKNX GOPYMOB U CBSI3aHHBIX CO CITOPHBIMU TPAKTOBKAMM ITOHATHI «TEXHM-
yecKasl MOIACPKKa» U «CBSI3aHHBIC YCIYTU», C HEU30EXKHOCTBIO BCTACT U TIepen

' Cwm., Harmpumep, ct. 1 Council Regulation (EU) Ne 833/2014 (B pen. Council Regulation (EU)
Ne 960/2014).
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3HAYUTEJIbHBIM YKUCJIOM apOUTPOB JIHOOBIX APYrux opyMoB, BKIItouasi [ OHKOHT
u CuHTamyp, B CUJIy TOTO, YTO MHOTHE apOUTPBI 3TUX (hOPYMOB HATypaInu30Ba-
HbI B COOTBETCTBYIOIIMX CTpaHaX, U3naBIux caHKIMu npotuB Poccuu (B CILIA,
ABcTpanuu, BennkoOoputaHuM U T.11.).

OnHoBpemMeHHO nonydyeHue nuieH3nu EC apOuTpakHbIM MHCTUTYTOM BHE
EC He npenmnonaraercs. CoOTBETCTBEHHO, JJOTUYHO 3aKJTIOYUTh, YTO B CIyvae
¢ apoutpaxHbsiMu (popymamu BHe EC u CIIIA, eciu apOUTpbl HaTypaianu30oBa-
bl B EC nnm CIIA, nonydyeHue Toit Uiy MHOM TULIEH3UN TIPUMEHUTENILHO K UX
JIeSITeIbBHOCTY CTAHOBUTCS MX JIMYHOM 3a00TOM, UTO MOXKET CYIIECTBEHHO OCIIOXK -
HUTh PACCMOTPEHUE Jiea.

Ciieyet Npu3HaTh, YTO CAHKIIMU B MUPOBOI MCTOPUU BBOIUJIMCH HEOTHO-
KpPaTHO, HO CJTy4au TOJKOBaHUSI yCIyT apOUTpaka Wi apouTpOB Kak 3arnpeiieH-
HOTO TEXHUYECKOTO CONEUCTBUSI, MOAEPKAHHBIE CyeOHBIMY MHCTAHIIUSIMU, 10
CUIX TIOp HEU3BECTHBI.

TpyaHOCTH B 3TOI YaCTU BO3MOXHO PELIUTh C TTOMOIIbIO aJIbTEPHATUBHOMI
apOUTPaXKHOU OrOBOPKHU, yKa3aB B HEl TpaAULIMOHHbIE (DOPYMBI U YCIIOBUE, UTO
B CclTy4ae 3asiBJIieHUs apOUTpaMy caMOOTBO/IA WJIM OTKAa3a apOUTPaKHOTO WHCTHU-
tyta B EC paccMatpuBaTh €0 Mo NpUYMHAM CaHKIUI 1e10 OyaeT MoajieaTh
pPacCMOTPEHUIO B MTHOM apOUTpaxkHOM UHCTUTYTe BHEe EC.

Takum o0pa3om, nepeHoc ¢opyma paccMoTpenus cnopoB u3 EBponsi B TpeTbi
roCyAapCcTBa MOXKET He OMOYb PA3pelnTh NPodJiemMsbl A0cTyna K apourpaxy. [loay-
YeHue JIUIEeH31H eBPONeiiCKMM apoMTPaKHbIM HHCTUTYTOM Ha Tepputopun EC cko-
pee He Bbi3oBeT nMpoo.ieM. V1 Ha000poT, eciiu U30paHHbIe apOUTPBI 115 pa30upaTelib-
CTBA B a3MATCKUX apOUTPaXKHBIX (popymMax okaxKyTcs HaTypaiuzoBanusivu B CITIA
um EC, To, BeposaTHO, UM noTpedyeTcs penaTb BONPOC JUIEH3UPOBAHUS B HHIIN-
BH/IyaJIbHOM MOPSIIIKE.

3.2. Pucku npumeHeHUs CAHKUUOHHBIX HOPM apoumpamu

B cuny ct. 288 Horosopa o pynkunonuposannu EC pernamentsl EC gaBg-
I0TCSI HOPMaMU TIPSIMOTO NIEWMCTBUS TSt cTpaH — uwieHoB EC 1 yacThio mpaBoBbIX
CHCTEM TaKHX CTpaH.

CylLeCTBYIOT 1IBa OCHOBHBIX BapMaHTa KBaTU(MUKALIUK HOPM O CAaHKIIUSIX: KaK
cBepxuMIiepaTuBHBIX HOpM (cT. 9 PermamenTta EC Ne 593/2008 ot 17 mtonst 2008 1.
«O mpaBe, MPUMEHUMOM K KOHTPAKTHBIM 00sI3aTeIbcTBaM», aHaJoT CT. 1192
'K P®) wiu Kak HOpM MEXIyHapOaIHOro myoanyHoro mopsiika (ct. 21 Perna-
MeHTa EC Ne 593/2008 «O mpaBe, MpUMEHUMOM K KOHTPaKTHBIM 00s13aTeIb-
cTBaM», aHajor cT. 1193 'K PD).

Cy1iecTByeT ropaso 60J1bIlie apryMEHTOB B IMOJIb3Y TOTO, UYTO CAHKIIUKM OTHO-
CATCSI K CBEPXUMITEPAaTUBHBIMM HOPMaMU, HEXEIW K MHCTUTYTY MyOJIMYHOTO
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nopsinka'. Kak cripaBemmmBo otMmeuaet B. IllaneBa, «/¢/ce npasusa nybauunoeo
nopsadka ¢ HeobXo0UMOCMbIO SA8AAIOMCS HO CBOEMY XAPAKMeEpPY C8epXUMNEPamue-
HbLMU, NOCKOABKY OHU OMPAdICAOM OCHOBHblE YCMOU MOPAAU U CAPABEOAUBOCIU.
Ho He ace ceepxumnepamughsie HOpMbL QOCMULAIOM YPOBHS NYOAUUHORO NOPAOKA,
NOCKOAbKY 3auuujaemvie UMU UHMeEPECbl MOYM U He KACamucsl (hyHOamMeHmanbHblX
YeHHoCmell KOHKPemHOo20 00ujecmea»?.

IToMuMoO mpaBuUIa O MyOJIMYHOM TOpSAKe B ¢T. 21 ynmomsHyToro Pernamen-
ta EC, emie B cBeTe paccMaTpuBaeMoli MpodaeMaTUKN HanboJiee peJieBaHTHBIM
ABJIAETCS MOJIOXKEHME O TyOIMIHOM MopsizKe, conepskanieecs: B Hoio-Mopkckoit
KOHBeHIMI®. Borrpoc 06 OTHOCMMOCTH HOPM O CAaHKIIMSIX K HOpMaM ITyOJIMYHO-
TO TopsiaKa Oy/IeT pACCMOTPEH HIXKE.

3.2.1. Cankyuonusie Hopmul u lex arbitri

I1pu aHanu3e prCKOB BEIOOpA apOUTPaKHBIX MTHCTUTYTOB C MECTOM apOuTpaxka
(seat of arbitration) B EC omHMM 113 OCHOBHBIX BOITIPOCOB, KOTOPBII OUSBUIHO BO3HHU-
KaeT, SIBJISICTCST BOTIPOC O TOM, 00SI3aHBI JI apOUTPBI IIPUMEHSITh CAHKITMOHHOE 3aKO0-
HomatenbcTBO EC Kak uacTh rpaBa MecTta apouTtpaxka (lex arbitri), maxe eCJv IpruMe-
HMMBIM K CYIIECTBY CITOpa SIBJISIETCSI MaTepUaIbHOE TIPaBO MHOTO TOCYIapCcTBa.

OTBeT Ha YKa3aHHBII BOIIPOC MOXET OTIMYAThCSI B 3aBUCUMOCTHU OT KBaJId-
(brKaIMM CaHKIIMOHHBIX HOPM KaK CBepXUMITEPATUBHBIX WJIM KaK HOPM ITyO T4 -
HOTO TIOPSIIKA CTPaHBI, KOTOpasi BBEJIa CAHKIINU.

Ecmm ipu3HaTh, 9YTO CAHKIIMOHHBIEC HOPMBI SIBJISTFOTCSI CBEPXUMIICPATUBHBIMMU,
TO BOITPOC 00 00SI3aHHOCTH apOUTPOB IO MECTY apOMTpaka yIUTHIBATH CBEPXUM-
TepaTUBHBIC HOPMBI CTPaHBI MecTa apouTpaxa (lex arbitri) 3aBUCHUT, B CBOIO OUe-

' Cam 1o cebe BOTIPOC O COOTHOIIEHUN MHCTUTYTA MyOJIMYHOTO TIOPSIIKA ¥ CBEPXUMITEPATUBHBIX
HOPM SIBJISIETCSI IOCTATOYHO TUCKYCCUOHHBIM. CM., Hanpumep: COBpeMEHHOE MEXIYHAPOIHOE
yacTHoe rpaBa B Poccuu u EBpocoroze. Monorpadusi. Knura 1 / [Tox pen. M.M. Borycnasckoro,
A.T'. Jlucuupina-Caetinanosa, A. TpyHka (CI1C «KoncynbrantIlinoc»); Kpoxanes C.B. Kateropust
MyOJIMYHOTO MopsiaKa B MeXayHapoaHoM rpaxaaHckoM npoiiecce (CITC «KoncynpranTInoc»);
Kypoukun C.A. Hapymenue nybauuHoro mnopsinka Poccuiickoit denepanum mis oTka-
3a MPU3HAHWM U TIPUBEJCHUM B MCIIOJIHEHME WHOCTPAHHBIX apOouTpaxkHbix perrenuii (CI1C
«Koncynbrantllmtoc»).

K cBepxumnepaTuBHbIM HOpMaM CaHKLIMU OTHOCUT, HanipuMep, M. biaeccunr (M. Blessing). Cum.
Takxe: Acockos A.B. OcHoBbl Kosutn3noHHoro npasa (CITC «KoncynbranTIlmoc»).

2 Shaleva V. The “Public Policy” Exception to the Recognition and Enforcement of Arbitral Awards
in the Theory and Jurisprudence of the Central and East European States and Russia // Arbitration
International. 2003. Vol. 19. Ne 1. P. 72.

3 Konenuust Opranusanmy O6bennHeHHbIX Hatiuii o ipr3HaHUM 1 IPUBEICHUN B UCTTOJTHEHNE UHO-
cTpaHHBIX apouTtpaxHbix petenuii (Heio-Mopk, 10 mrons 1958 r.) (CI1C «Koncynsrantllmtoc»)
(nanee — Hplo-MopkcKasi KOHBEHLMS).
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peiib, OT TOTO, KaKOM TOKTPUHATBHBIN MOIXOJ K TPUPOIIE MEXKITYHAPOTHOTO KOM-
MepUYECKOTO apOuTpaxa MpeBaIupyeT B CTpaHe MeCTa apOuTpaxa':

1) ¢ TOUKM 3peHNST MOHOJIOKAJIBHOTO NMOAX0/1A K ITPUPOJIEe apOuTpaxa «/1j1s1 apov-
Tpaxa... SIBJISIeTCs 00s13aTeIbHBIM TTPUMEHEHNE CBEPXUMITIEPATUBHBIX HOPM lex
arbitri»;

2) B paMKax MyJIbTHJIOKAJIBHOTO MOIX0A ApOUTPAX TAKXKEe NOJDKEH TPUHUMATh
BO BHUMaHUe HalIMOHATbHBIE CBEPXUMITEPATUBHbBIC HOPMBI;

3) TpaHCHAIMOHAJBbHBII MOAXO0A ICXOIUT U3 TOTO, YTO apOUTPHI TOJKHBI PYKO-
BOJICTBOBATBCSI TOJILKO MpaBUIaMU TaK Ha3bIBAEMOT'O TPAHCHAIIMOHAJIBHOTO
(meiicTBUTETLHO MEKIYHAPOIHOTO) IyOJMIHOTO Topsinka (transnational (truly
international) public policy), HO He HALIMOHAJILHBIMU CBEPXUMIIEPATUBHBIMU HOP-
MaMU OTIEJbHBIX CTPaH?,

Ecnu nmpusHaTh, YTO CAHKIIMOHHBIE HOPMBI SIBJISTIOTCS] CBEPXUMITEPATUBHBIMU
Y ONIMPAThCSl HA TPAaHCHAITMOHATIBHBIN MOIXOM K TPUPOJIE apOUTpaXa, TO MOKHO
MIPUITH K BBIBOJLY, UTO IPY MECTe apOUTpaxa B CTpaHe, KOTOpast BBeJIa CAHKIINH,
apOUTPBI He 00sI3aHBI TPUMEHSITh CAHKIIMOHHBIE HOpMBI. Eciin ke mpu3Hath, 4to
CaHKIIMOHHBIC HOPMBI SIBJISIIOTCS HOPMaMU MyOIMYHOTO MOPSIIKA, TO, TTO MPEeBaIN -
pyiolleMy MHEHHUIO, apOUTPBI 00sI3aHbI OYIyT MPUMEHUTh YKAa3aHHbIE HOPMBI*.

Psin aBTOpOB, OHAKO, TIOJIATAET, YTO UTHOPUPOBAHUE CBEPXUMIIEPATUBHBIX
HOPM CTpaHbl MeCTa apOUTpaka MOXET MPUBECTU K OTMEHE apOUTPaskHOTO pellie-
HWS, 9TO, B CBOIO OYEPE/Ib, MOXKET 3aTE€M TIPETISITCTBOBATh MPU3HAHUIO U TTPUBE-
JEHUIO B MCITOJIHEHUE apOUTPaXKHOTO PEIIeHUS] B MTHOM MeCTes.

XOTsI BOITPOC 0 BOBMOXXHOCTU OTMEHBI apOUTPasKHOTO PEIICHMSI B CBSI3U C TEM,
YTO apOUTPHI HE YUJIU CBEpXUMITEpaTUBHbIE HOPMbI CTPAHBI MeCTa apOouTpaxa,
He paccMaTpuBaeTCs B HACTOSIIEH paboTe U 3acyKMBaeT OTICJbHOIO BHUMA-
HUsI, cielyeT OOpaTUTh BHUMaHKe Ha JBa MOMEHTA.

Bo-1iepBbIX, TOCKOJIbKY BOITPOC 06 OTMEHE apOUTPaKHOTO PEIIeHUs pa3pe-
11aeTcsl HA OCHOBAHWM MpaBa CTPaHbI, B KOTOPOI BBIHECEHO apOUTPaKHOE pellie-
Hue (lex arbitri), nepen BEIGOPOM hopyMa pa3pelieHHsl criopa HeoOX0IUMO O3Ha-
KOMMUTBCS C COOTBETCTBYIOIIMMI HOPMaMHU U KeJlaTeTbHO CyIeOHOM MPaKTUKOM
B Hell. BOJIBIIMHCTBO €BPOIEeicKMX CTpaH MHKOPTIOPUPOBATIU HOPMbI Moiesb-

' TlogpoGHee 00 yKa3aHHBIX MOIXO0JAX U3 OTEYECTBEHHBIX aBTOPOB CM., Hanpumep: Acockog A.B.
KonnusuonHoe perynvpoBaHue 1oroBopHbix 00s13aTebeTB (CITC «KoHcynpTanTInioc»).

2 Tawm xe.
3 Tam xe.
4 Tawm xe.

5 Cwm.: cr. V(1)(e) Hoio-Mopkckoit konseHuun; Acockos A. B. Komm3noHHoe perympoBaHue 10ro-
BOPHBIX 00513aTEJIBCTB.
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Horo 3akoHa FOHCUTPAJI 06 apbutpaxe', B KOTOPOM OTCYTCTBYET TAKOE OCHO-
BaHMeE JUISI OTMEHBI apOUTPaKHOTO peIleHUsI, KaK HeIIpMMEHEHNEe apOuTpamMu
CBEPXMMIIEPATUBHBIX HOPM CTPaHBI MECTa apOUTpaKa.

Bo-Bropsix, B cuiy cT. IX 2KeHeBcKoli KOHBEHLIMU? OTMEHA apOUTPaKHOTO
peIIeHUs] MOXET SIBUThCSI OCHOBAHMEM JIJIST OTKa3a B TIPU3HAHUU U TIPUBEACHUN
B MICTIOJTHEHIIE OTMEHEHHOTO apOUTPaKHOTO pelieHus cornacHo cT. V(1)(e) Heto-
MopKcKoit KOHBEHIIMH, TOJBKO eCJIM TaKasi OTMEHA IIPOM30IILIA TT0 OCHOBAHMSIM,
ycTaHoBJeHHbBIM B CT. [X 2KeHeBckoit koHBeHLIMU. B cBoto ouepenb, cT. [X 2KeHes-
CKOIT KOHBEHITNU TaKOTO OCHOBAHMS TSI OTMEHBI, KaK HapyIIeHUE ITyOTMIHOTO
TTOPSIIKA WJIM CBEPXUMITEPATUBHBIX HOPM, HE CONCPIKUT.

D10 AaeT OCHOBaHHE MPEMNOJIATATh, UTO, IOX0XKE, 3AMHTEPECOBAHHbIE CTOPOHDI,
HCXOJS U3 TPAHCHAIMOHAJIBLHOTO MOIX0/1a K MPUPoIe apOuTpaxKa, HMEI0T BO3MOXK-
HOCTb 000CHOBATH HeNPUMEHEHHE CBEPXHAMIIEPATHBHBIX HOPM K CIIOPY 10 KOHKpPET-
HOMY JIOTOBOPY M YOeIUTh apOMTPOB apOMTPAIKHOTO HHCTUTYTA X HE MPHUMEHSITh
Jaxe B ciaydae ¢ apoutpakem Ha tepputopun EC.

3.2.2. CanKkyuoHHble HOPMbL U HOPMbL NPUMEHUMO20 MAMEPUANbHO20 NPABA

B nuckyccum o BeiGope hopyma apOUTPaKHOTO pa3dUpaTesbCcTBa BOTIPOCY
0 MPUMEHUMOM TIpaBe yAeseTCss HEOOOCHOBAHHO MaJI0 BHUMAaHMUSI.

[ToMuMo TpuMeHeHMs CAHKIITMOHHBIX HOPM KaK CBEPXUMITEPATUBHBIX HOPM
lex arbitri, TpUCTAIBHOTO BHUMAHUS 3aCITYyXXUBAET BOMTPOC O TPUMEHEHUY CaHK-
LIMOHHBIX HOPM KaK HOPM MaTepUabHOTO TIpaBa, MIPUMEHUMOTO K KOHTPAKTY.

Hepenko poccuiickue nuiia BIOMPAIOT B KAYECTBO TPUMEHUMOTO K UX KOHTPaK-
TaM npaBo AHriuu, 'epmanuu, [Iselinapun u LIBeunu BMecTe ¢ BLIOOpOM apOu-
TpaxxHoro (hopyma B HUX. B cBeTe BBeIEHHBIX CAaHKIIMIT CTAHOBUTCST aKTyaTbHBIM
BOTIPOC O TIOCTIEAICTBUSIX BEIOOPA TPUMEHUMOTO MaTePUAIBHOTO IpaBa K KOHTAKTY:
€CTb JI PUCKY TTPUMEHEHUST apOUTpaMu CAHKITMOHHBIX HOPM, €CJTV TIPUMEHUMbBIM

' Cwm., HartpuMep, cT. 24 3akoHa PD «O MexXayHapoIHOM KOMMepUYeCKOM apouTpaxke» Ne 5338-1
ot 7 utojst 1993 1.

2 B0 ke BpeMst A.B. ACOCKOB MPUBOIUT MPOTUBOPEUUBYIO IIPAKTUKY OTMEHBI apOUTPasKHBIX Peliie-
HUI NIPU UTHOPUPOBAHUU apOMTPaMK CBEPXUMIIEPATUBHBIX HOPM CO CChIJIKAMU CY/IOB HA HOPMY
o nyoauYHOM nopsinke (cM.: Acockos A.B. YKa3.cou.).

3 EBporieiickasi KOHBEHIIMSI O BHEIIHETOProBom apoutpaxe (XKewesa, 21 anpesnst 1961 r.) (CIIC
«Koncynbrantllmoc») (nanee — 2KeHeBckast KOHBEHLIMS ).

4 K HacrosiiieMy MoMmeHTY ’KeHeBCKYI0 KOHBEHIIMIO patuduiiuposana 31 crpaHa, BKiIoovast
Ascrpuio, benbruio, bonrapuio, ®panuuio, l'epmanuio, Uranuio, JlrokcemOypr, ITonbiny u ap.
KeHeBcKylo KOHBEHIMIO He patudulpoBaiu, B yactHoctu, LBenus, Hunepnannsl n Benu-
kobputanus. Cratyc XKeHeBCKoii KOHBeHIIMU cM.: https://treaties.un.org/pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=XXII-2&chapter=22&lang=en.
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K KOHTPAKTY IIPAaBOM SIBJISICTCS TIPABO CTPaHBI, BBEAIICH CAaHKIIMH, KOTIa MECTO
apOUTpaXxa HAXOIUTCS B «HECAHKIIMOHHBIX FOPUCIUKIIMSIX» (WIIH, HanpuMmep, hopym
nmeeT Mecto B I1IBefiliapuu npu NpuMEHUMOM TipaBe ogHoii u3 ctpaH EC)?

Ecnu mexaHnyecku momMeHsTh GOpyM WM MPUBBIYHBIX IOPUANYECKUX KOH-
CYJIbTAHTOB €11l KaK-TO BO3MOXHO, TO ObICTPO U3MEHUTh MPUMEHUMOE K PSIIy
CJIOKHBIX C/IEJIOK C HECKOJMbKUMU YYaCTHUKAMHU TIPaBO BECbMa MPOOJIeMaTUIHO,
a MHOTIa HEBO3MOXHO.

B HacTost1ee BpeMst B Toaxoaax K BOIpocy 00 00s13aHHOCTA apOUTPOB MpUMe-
HSITh CBEPXUMITIEPATUBHbBIE HOPMbBI IPUMEHUMOTO K KOHTPAKTY MpaBa eJMHCTBA
TOYEK 3peHUs He HabmonaeTcs. Toraa Kak psii aBTOPOB' MoJIaraeT, YTO CBEPXUM-
TepaTuBHbIE HOPMbI U30PaHHOTO CTOPOHAMMU TpaBa MoJIeKaT aBTOMATUYECKOMY
MPYMEHEHWIO apOUTPaMU, MHbIE UCCIEIOBATEN? TOIBEPTaloT yKa3aHHbIN MOAXO
KPUTHUKE U CIUTAIOT, YTO apOUTPHI JOJIKHBI TPUMEHSITh Psifi GUIBTPOB (110 CyTH,
HaIpaBJIeHHBIX Ha BBISIBIIEHUE HAIMYHS CBSI3U MEXKITy CBEPXUMITEPATUBHON HOP-
MBI U IPAaBOOTHOIIIEHNWEM CTOPOH ) [IJIsl YCTAHOBJIEHUSI HEOOXOIMMOCTH TTPUMEHE -
HUSI CBEPXUMITEPATUBHBIX HOPM B KOHKPETHOMY IMPABOOTHOILIEHUIO CTOPOH.

Taxcxe He HabMOOAETCS U €AMHCTBA B MTOAXOJaX K BOIIPOCY O TOM, TOJKHBI
1 apOUTPBI TPUMEHUTH CBEPXUMIIEPATUBHbBIE HOPMbI M30PAaHHOTO CTOPOHA-
MM MaTepUaJIbHOTO MpaBa KOHTPaKTa, KOraa MpUMEeHEHUE CBEpXUMIIePAaTUBHBIX
HOPM TIPUBOIIUT K HEACHCTBUTEILHOCTH CAMOTO KOHTPAKTA.

JIBa OCHOBHBIX, TIPSIMO TTPOTHUBOIOIOXKHBIX MOIXONA JOCTATOYHO MOAPOOHO
u3510XeHbI B padbote A.B. AcockoBa «Koun3noHHoe perynmpoBaHre TOrOBOPHBIX
00s13aTeIbCTB». COMIaCHO MEPBOMY MOAXOMY, KOTOPBIN Pa3IeisIOT MHOTHE eBPOTIEH-
CKU€ CTpaHbl, U3aBILIME CAaHKIIUU TPoTuB Poccru (Hanpumep, I'epmanuis, [Beiiia-
pust, AHIJINST), apOUTPHI 00sI3aHbI OYIyT ITPUMEHUTH HOPMBI BRIOPAHHOTO CTOPOHAMM
TpaBa, KOTOPbIE MPUBOIST K HENEHCTBUTEIBHOCTA KOHTpakTa‘. COrlacHO BTOPO-
My niozxofy, Kotopbiit mpeBanupyet B CILIA, Kanane v KOTOpbIil pa3nesnsieT Takke
A.B. AcockoB (C OrOBOpPKOIt 0 HEOOXOIMMOCTH IPUMEHEHUS psina OUILTPOBS), apou-
TPbI JOJDKHBI OYIyT MPOUTHOPUPOBATH TAKWME HOPMBI U «[1aTh XXU3Hb» JIOTOBODY.

' Cwm., nanipumep: Lew J., Mistelis L., Kroll St. Op. cit. P. 420.
2 Cwm., HartpuMep: Acockos A.B. KoJmM3noHHOe peryimpoBaHue JOTOBOPHBIX 00SI3aTeIbCTB.
3 Tam xe.

4 Cwm., Haripumep: Ebrahim Shoarian, Farshad Rahimi Sanctions and Their Effects on Contractual
Obligations: From the Perspective of International Instruments and Iranian Law // Nordic Journal
of Commercial Law. 2014, Ne 1. P. 11.

5 Tlpu HeobGXOaMMOM, 1O MHEHMIO A.B. AcockoBa, MpMMeHEeHUU (PUIbTPa MIPYU PELIEHUH BOTIPO-
ca 0 MPUMEHEHNHN WJIM OTKa3e B IPUMEHEHNH TAKUX CBEPXUMIIEPATUBHBIX HOPM. TouKa 3peHMst
O KOMIIETEHLIMU apOUTPOB MPUMEHSThH ONPEIeIEHHOTO poaa (GUIbTPhI MPU PEeLIEHUU BOIpoca
O MPUMEHEHNH WJIYM UTHOPUPOBAHUK CBEPXUMITEPATUBHBIX HOPM Pa3esIsIeTCsI TAKXKE W APYTUMU
aBropamu. CMm., Hanipumep: Dmitry Kurochkin, Francesca Albert Yka3.cou.
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Takum 00pa3oM, CAHKIMOHHbIE HOPMBI JIONYCTHMO CYMTATH CBEPXUMIIEPATHBHBI-
MM HOpMaMH cooTBeTcTBYIOIMX cTpaH EC, 4To, oHaKo, He 03HAYAET ABTOMATH-
YeCKYI0 0053aHHOCTH apOMTPOB MPUMEHATh YKa3aHHbIE HOPMBI NIPH PACCMOTPEHUH
crnopa B apouTpaxe, MECTO KOTOPOTO HAXOAUTCS B CTPAHE, KOTOPasi BBEJIA CAHKLMH.
O/HaKo0 TaKas NepCcnekTHBa B CIyYae 0OHApYKeHHs apOUTPAMM TECHOI CBSI3M MeXK-
JIy CBEPXHUMIIEPATHBHOI HOPMOIi M IPABOOTHOLIEHHSIMI CTOPOH CYIIIECTBYET.

3.3. Pucku nHeucnoanumocmu apoumpasicHozo peuieHus

ITpuMeHUTETBHO K CAHKIIUSIM BOITPOC MUCTIOJTHUMOCTHU KacaeTcsl IIPEeXIe BCe-
ro TaKOro MOTEHIIMAJbHOTO OCHOBAHUS JUIS1 OTKa3a B MPUBEICHUU B UCITOTHE-
HUE pelleHus, KaK MPOTUBOpeYre MyoJIMYHOMY MOPSIAKY B cOOTBeTCTBUU ¢ HblO-
MopkcKoiit KOHBEHIIMEIA'.

K HacTosiiiemy MOMEHTY O0IIeTPU3HAHO, UTO CChUIKA Ha ITyOJIMYHbBIN MOPSIIOK
SIBJISIETCS TTOCTIEIHUM U3 BO3MOXHBIX apTYMEHTOB IMTPOTUB MPUBEACHMS B UCIIOJI-
HEHME pellleHUs] MEXIYHAPOIHOTO KOMMEPUECKOTro apouTpaxa, KOTOPbI Mpu-
MEHSIETCSI B 9KCTPaOpAUHAPHBIX OOCTOSITEIbCTBAX U B OTCYTCTBUE KaKUX-TUOO
WHBIX IOBOJOB B IMOJIb3Y TOTO, YTO PEIlIEHUE HE MOIJIC)KUT UCTTOTHEHUIO IO UHBIM
OCHOBaHMUSIM?.

EnrHO0Gpa3ust B BOIPOCe pacrpocTpaHeHnst HopMbl Hblo-MopKcKoit KoH-
BEHIIMU O IMyOJMYHOM MOPSIAKE HA CBEPXUMITEpAaTUBHBIE HOPMbBI B HACTOSIIIIEE
BpeMs He HabJtoaaeTcs.

CornacHO nepBOMY MOIXOAY, OCHOBAaHUE «HAPYIIEHUE MyOJIUYHOTO MOPSII-
Ka», 3aJiokeHHoe B cT. V(2)(b) Hblo-MopKcKoil KOHBEHLINH TOKHO BKITIOYATh
B ce0s1 U HapyllleHUe CBEPXUMIIEPAaTUBHBIX HOPM.

Tak, Harpumep, A.B. AcockoB yka3biBaeT: «[Ipexne Bcero, MTHOpupoBaHue
CBEPXUMIIEPAaTUBHBIX HOPM MOXET MPUBECTU K TOMY, YTO apOUTPakHOE pelire-
HUe OyleT OTMEHEHO WJIM eMy OyIeT OTKa3aHO B MPUHYAUTEIbHOM UCIOJHE-
nun. B Heio-Mopkckoit konBeHInu 1958 T. OTCYTCTBYeT MpsiMoe yKa3aHHe Ha
TO, YTO HapylIeHue apOUTpaMu CBEPXMMITEPATUBHBIX HOPM MOXKET BBICTYIIATh
OCHOBAHMEM [IJIs1 0TKa3a B MPU3HAHUU W MPUHYIUTEIbHOM UCITOJHEHUU UHO-
CTpPaHHOTO apOUTPaKHOTO PElIeHUs . DTO BBIIJISIAUT TOCTATOYHO €CTECTBEHHBIM,
C YYETOM TOTO UTO B 50-€ IT. UHCTUTYT CBEPXUMITEPATUBHBIX HOPM €111€ TOJIbKO
3apoXaayicsl ¥ K TOMY BPEMEHU HE MOJTyYrJT HIMPOKOTO pacipocTpaHeHus. Tem
He MeHee cyneOHasl MpakThKa MOCIeIHUX JIET, OPUEHTUPYSICh HA TECHYIO CBSI3b
MEXIY MUHCTUTYTOM CBEPXUMITEPATUBHBIX HOPM U ITyOJTUYHBIM MOPSIAKOM, UCXO-

' B paMKax HacTosIeil paboThl aBTOPBI PACCMATPUBAIOT BOTIPOC MCTIOJTHUMOCTH apOUTPaXKHBIX

peueHuii B EC.

2 Recognition and Enforcement of Foreign Arbitral Awards / By Herbert Kronke, Patricia Nacimien-
to. — 2010, P. 365.
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AT U3 TOTO, YTO MPU HAPYIIECHUH CBEPXUMIICPATUBHBIX HOPM apOUTPaKHOMY
PEIIICHUIO MOXKET OBITh OTKA3aHO B MIPUHYINUTEILHOM MCITOJTHEHUN CO CCHUTKOM
Ha IIPOTUBOPEYHNE ITyOJTUIHOMY MOPSIIKY JAHHOTO TOCYIapCTBax'.

VYkazaHHOe MHEHWE HaXOIUT MOIICPKY B TOM YMCJIC M B POCCUICKOI cyme0-
Hoii ripakTuKe. Tak, B «O030pe MpaKTUKN PAaCCMOTPEHUS apONTPaKHBIMU Cy/Ia-
MM JIeJT O TPUMEHEHU OTOBOPKHM O ITyOJIMIHOM ITOPSIIKE KAaK OCHOBAaHMY OTKa3a
B IIPU3HAHWY U MIPUBEICHNUN B UCIIOJIHEHNE MHOCTPAHHBIX CYICOHBIX 1 apOu-
TPaXXHBIX PEIIeHUI»2 JaHO CJIeHyIolIee olpeaeaeHue MyOJMIHOro MopsIaKa:
«...TIO IyOJIMIHBIM TOPSIAKOM B IIEJISIX MPUMEHEHMST Ha3BaHHBIX HOPM TTOHU -
MaroTcsl (hyHIaMeHTAIBHBIC TIPaBOBbIC Hauaja (MIPUHIIUITEI), KOTOpPHEIe 00Iama-
10T BBICIIIEl MMIICPATUBHOCTBIO, YHUBEPCATBHOCTHIO, OCO00M 0OIIeCTBEHHOM
U TIyOJIMIHOM 3HAYMMOCTBIO, COCTABIISTIOT OCHOBY ITOCTPOCHUSI 5 KOHOMMNYECKOM,
TTOJIMTUYECKOM, TIPaBOBO# CCTeMBI rocyaapceTBa. K Takim HagajaM, B YaCTHOCTH,
OTHOCHTCS 3aIIpeT Ha COBEPIIICHNE ISUCTBUIA, TIPSIMO 3aIIPEIIeHHBIX CBEpXUMITCe-
paTMBHBIMU HOpMaMH1 3aKoHoaaTelbeTBa Poccuiickoit Menepanym (ctaths 1192...
'K P®), ecm 3TMH I€liCTBASMI HAHOCHTCS YIIepOd CyBepeHUTETY MM Oe3omac-
HOCTH rOCyIapCcTBa, 3aTPATHBAIOTCSI HHTEPECHI 00JIBININX COMMAIBHBIX TPy, HAPY-
MIAI0TCA KOHCTUTYMOHHBIE MPABA ¥ CBOOO/IBI YACTHDBIX JIAIL .

OmHaKo CYIIECTBYET M BTOPOIA TTOIXOMI, COTJIACHO KOTOPOMY HapyIlleHHUe 00sI-
3aHHOCTH UCTIPAIIMBATh pa3pellicHIe Ha OCYIIEeCTBIICHNE KaKUX-TN00 TeCTBUIMA
OT TOCYIapCTBEHHBIX OPTAaHOB M IaKe COCTOSTHIE BOMHBI MEXKITy CTpaHAMM KOHTP-
areHTOB HE SBJISTFOTCSI OCHOBAHUSIMU IIJIST OTKAa3a B TIPUBEICHUM B MCIIOJTHEHUE
PEIIeHNS MEXXIyHApOTHOTO KOMMEPUIECKOTO apOuTpaxka 10 MOTHUBAM ITyO Y-
HOTO TIOpsIIKa®. YKa3aHHBIN MOIXOI TaKXKe MOMIePKUBASTCS TIPAKTUKON MHO-
CTPaHHBIX CYIOB, KOT/IA ITIOCJICTHIE TIPU3HAIOT apOUTPaKHBIC PEIICHHUS HECMOTPS
Ha CAaHKLIMOHHBIE HOPMBI ¥ He IIPUMEHSIIOT MoJIoxeHue ctatbil Hpio- Mopkckoii
KOHBEHIIUH O ITyOJTMYHOM TIOPSIIKE*.

JpyruM U3BECTHBIM MPUMEPOM SIBJISIETCS TIPUBEACHME B UCIOHeHUe Bep-
xoBHEIM Cynowm IlIBeiiliapuu perieHnsT IpaHCKOTO apOUTPaKHOTO MHCTUTYTA TT0
HUCKY UPAHCKOU KOMITAHUU K IIBEMALIAPCKOM KOMITAHWUY C U3PauIbCKUM KanuTa-

' CMm.: Acockos A. B. KoNnm3noHHOE peryJiipoBaHue JOTOBOPHBIX 00S3aTeIbCTB.
2 Ilynkr 16 Uadopmanmonnoro nmuckMa [pesunnyma BAC P® ot 26 despanst 2013 r. Ne 156.

3 Herbert Kronke, Patricia Nacimiento Recognition and Emforcement of Foreign Arbitral Awards:
A Global Commentary on the New York Convention. — 2010. P. 395, 403, 405. Cwm. takxe: Mau-
ro Rubino-Sammartano International Arbitration Law and Practice. Third Edition. P. 1368; Symeon
Symeonides American Private International Law (2008). P. 772.

4 Hamnpumep, meo Ministry of Defence of Iran v. Cubic Defense, 665 F.3d 1091 (9th Circ. 2011);
[X. Ltd. V. Societe Z., 4 A_250/2013, January 21, 2014. Cm. Takxe: Axmedos Aitbex OCOOEHHOCTU
«CaHKIIMOHHOTO» apouTtpaxka B LLBeiiiiapun // www.arbitrations.ru/press-centr/news,/osobennosti-
sanktsionnogo-arbitrazha-v-shveytsarii/ (rmocieaHuii pa3 npocmorpeHo 28 cdhespass 2015 1.).
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JIOM B ycioBusx peiictBytomux cankunit OOH npotus Mpana. Penrenne 6nu10
MPUBEACHO B UCIIOJIHEHUE, HECMOTPS Ha CChIJIKMA Ha PUCKU YTOJOBHOM OTBET-
CTBEHHOCTHU B COOTBETCTBUM C TIpaBOM M3pans' .

WHuTtepecHsiit cnyyaii mpuBoautces B kHure b.P. Kapabensnukona. B 2004 r.
«A3podI0T» TBITAJICS CO CCHIIKOM Ha ITyOJITMYHBIN ITOPSIIOK BOCIIPEIISITCTBOBATh
ucnonHeHuio B CIIA pemeHus MIBeACKOro apoMUTpaka, BBIHECEHHOTO ITPOTUB
HETO B ITOJIb3y aMEPUKAHCKOM KOMITAHWUU, KOTOPasi OKa3bIBaIa «A3podIoTy» pas3-
JIMYHBIe yeayTh. OTBETYMK CYMTAI, UTO CIeIKa (M OCHOBAaHHOE Ha Heil apOuTpaxK-
HOE pellieHKEe) HapyIlIaloT aMepUKaHCKUM ITyOIMYHbIN MTOPSI0K, TaK KaK yCIYTU
aMepMKaHCKOM KOMIIaHWY Kacalliuch OusHeca «AspodiaoTa» B MpaHe u, 1Mo ero
MHEHUIO, TEM CaMbIM Hapyianu sMbapro, HamoxkeHHoe CIIIA na MpaH. Ame-
PUKAHCKUI Cyl PEeIIvI, YTO AaXKe €CJIU MPEAIOoI0XUTh, YTO 3aKII0YEHHOE UM
C MICTIIOM COTJIAIIeHUEe NeMCTBUTEILHO HapyInano Takoe amoapro CIIIA, «Aspo-
(s10T» HE cMOT J0Ka3aTh, YTO MPUBEIECHUE B UCTIOJTHEHHUE IIBEICKOT0 apoOUTpaK-
HOTO peIIeHUs HapYIIUT «CaMble OCHOBHBIC TTOHSTHSI MOPAJT U CITPABEITNBOCTH»
CIIA u yto HapyieHue BHelrHei nmoautuku CIIIA He HapyimaeT myOaUuHBIN
MOPSIIOK, KaK 9TO MpeaycMoTpeHo B cT. V Hbto-opKcKoit KOHBEHIUN®.

B cBs13u ¢ BBIIIEyKa3aHHBIM BTOPBIM ITOAXOIOM PsIT aBTOPOB IT0JIaraeT, 4To
JUTSI POCCUMCKMX KOMITAHUI B CBETE CaHKIIMI 1iesiecoo0pa3Hee pa3peniaTh CIio-
PHI B MEXXIYHAPOIHBIX apOUTpaskaxX, HEXKEJIU B TOCYIapCTBEHHBIX CyIaX, TaK KaK
BEPOSITHOCTb MPU3HAHUS 3TUX PEIICHUI B aMepUKaHCKUX U aHTJIMICKUX, a TaK-
JKe B IIIBEMIIAPCKUX CydaX OYeHb BBICOKA’.

BriBanu B MCTOpUU MEXIYHAPOIHOTO TIPABOCYAUS 1 IPUMEPHI MOJHOTO —
1 BITOJTHE 000CHOBAHHOTO — UTHOPMPOBAHUS CBEPXUMITEPATUBHBIX HOPM B BUJIE
CaHKIIWI, KaK IPOTUBOPEYAIINX MEKIYHAPOTHOMY ITyOJTMIHOMY TTOPSIIKY (peUb
1112 0 OOMKOTaX, 00BSIBICHHBIX HEKOTOPHIMU apabCKUMU CTpaHaMU MPOTUB M3pa-
WJIBTSH Ha TMCKPUMHWHAIIMOHHON OCHOBE)*.

Oco0kIit MHTEpeC, OMHAKO, B BOIIPOCE O pPUCKaX 0TKa3a B MPU3HAHUU U TIPH-
BEICHUM B UCIOJIHEHNE apOUTPaKHBIX pelreHnit B ctpaHax EC mpencTaBisieT
cT. 1 u cT. 6 Permamenrta Coeta EC Ne 692/2014.

' Leo Szolnoki Swiss Court Rejects Award Challenge over Iran Sanctions, 6 March 2014.

2 Kapabenvhukxos b.P. Yxa3. cou. C. 337. Cm. Takxe: MGM Productions Group, Inc. v. Aeroflot //
Yearbook Commercial Arbitration. Vol. XXVIII; Parsons & Whittemore Overseas Co. v. Sosiete
Generale de L’Industrie du Papier (RAKTA) // Yearbook Commercial Arbitration. Vol. I (1976).
P. 205 (US Ne 7), umt no: Kapabeavrukog b.P. C. 337.

3 AxmenoB Aiibek. OcoOGEHHOCTH «CaHKIIMOHHOTO» apouTpaxa B LLIBeiimapuu // www.arbitrations.
ru/press-centr/news/osobennosti-sanktsionnogo-arbitrazha-v-shveytsarii/ (mocienHuit pa3 mpo-
cMmoTpeHo 28 deppaist 2015 1.).

4 J.-H. Moitry Larbitre international et I’obligation de boycottage impose par en Etat // JDI, 181
(1991). Pp. 349 — 370.
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B cuny ct1. 1 PernamenTa CoBeta EC Ne 692/2014 (KpbIMCKUE CAHKIIUM) TTOJT
«TpeboBaHueM» (claim), KOTOpoe 3alpelieHo K YIOBIETBOPEHUIO B CUITY CT. 6,
MOHUMAETCs, B YaCTHOCTH, TpeOOBaHUE O MPU3HAHUU U UCTIOJIHEHU U, BKITIOUYast
BbIZa4y 9K3€KBaTypbl, CyI€OHOr0 peLIeHU, apOUTPaXKHOTO PELIEHUS WA aHa-
JIOTUMHOTO PELICHUS HE3aBUCUMO OT IaThl €TO BBIHECEHUS .

Bo3HukaeT BOmpoc: HaCKOJIbKO YKa3aHHOE MOJI0XXEHUE BHYTPEHHETO 3aKOHO-
natenbcTBa cTpaH EC cOOTBETCTBYET MEXXAYHAPOIHO-TTPABOBBIM 00sI13aTEILCTBAM
YKa3aHHBIX CTPaH, MPUHATHIX Ha ceGs mpy npucoennHenn K Huto-Mopkckoii
KOHBEHLIMU U CTAHEM JIM Mbl CBUAETENSIMUA U3MEHEHUI B TOJKOBaHUU Hblo-
HMopkckoit konseHmn? Bpsn . TToka pa3BuTyie eBpONeiickKoil KOHCTUTYIIMOH-
HOI 3aKOHHOCTH, B TOM YHUCJIE U B 00JIaCTU PEryJIMpOBaHUS MPAaBOCYAUS U alb-
TEPHATUBHBIX CMIOCOOOB pa3pellieHUs] KOMMEPUYECKUX CIOPOB, Pa3BMUBAIOCH
B COOTBETCTBHH C IyXOM 1 6yKBoit Hbio-MOpKCcKOit KOHBEHIINHL.

Takum 06pa3om, Heb3s1 OAHO3HAYHO YTBEPKIATh, YTO TOCYIAPCTBEHHBIE CYIbI
CTpaH, KOTOPbI€ BBEJIM CAHKLIMU, OYAyT aBTOMaTUYECKU OTKa3bIBaTh B UCIOJI-
HEHUU apOUTPaXKHBIX PELIEHU, eclii MOoCeAHNEe TPOTUBOpEYaT YKa3aHHbIM
CAaHKIHUSIM. YKA3aHHBIA PUCK, BEPOSITHO, 3aBUCUT OT TOJKOBAHUS MOHSATUS
«ITyOJIMYHBIA TTOPSAOK» KaXKA0U OTAEIbHO B3TOW CTPAHOU, KOHKPETHOTO Jeia
1 yOenUTeJIbHOCTU COOTBETCTBYIOLIEH apryMeHTaLIUU.

4. BoiBoabl

ITpennoxeHus: MACCOBO MEPEHOCUTH pa3pellieHUe CIOPOB B MHbIE (TTpexIe
BCEro a3MaTcKue) IPUCAUKIIMY HE YUUTHIBAIOT CIEAYIONIME YPE3BbIYANHO BaX-
HbIE MOMEHTBHI:

1) npaBOBbIE MOCJIEACTBUS CAHKLIWH 1T apOUTpakHbIX UHCTUTYTOB EC cuib-
HO TpeyBeJIMYEHbI, TaK KaK TaKe CAHKIIUU HOCSIT TOUEUHBII XapakTep 1 3aTpa-
TMBAIOT JIMIIb OTAEJIbHBIE OTPACIU B paMKaX OTAEJIbHBIX, XOTS U YPE3BbIYAITHO
BaXXHBIX, TPOEKTOB. [Ipu ompeneneHHbIX 00CTOSATENbCTBAX [UIST OCYIIECTBIIE-
HUST COOTBETCTBYIOIIMX PpabOT AETAIOTCS UCKITIOUEHMSI, a JUTSI PACCMOTPEHUS AET
B apouTpakHbIX UHCTUTYTax EC cyliecTByeT npoueaypa JuleH3UPpOBaHUsI, HOCS -
11asl CKopee TeXHUYECKU It XapakTep;

2) BOompoc cMeHbI (popyma 3aTMUIT COOOI BOTTPOC O CMEHE MTPUMEHUMOTO TpaBa
U TIPUBEICHUS B UCTIOJTHEHME apOUTPAKHBIX PELICHUI: TPU MPUMEHUMOM Ipa-
B€ OJTHO U3 CTpaH, U3NABIIUX CAHKLIMU MPOTUB Poccuu, a Takke npu npuBee-
HMU B UCTIOJIHEHWE HA TEPPUTOPUHU TAKUX CTPAH apOUTPAKHOTO PEILICHMS, BbIHE-

' Kak yka3biBayioch paHee, aHamornuHoe rmonoxenue B Council Regulation (EU) Ne 833/2014 (cek-
TOpaJbHbIC CAHKIIMH) OTCYTCTBYET.
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ceHHoro B CuHTamype win ['OHKOHTE, TIpY TIPUMEHEHUHN MOHOJIOKAJTBHOTO WIIA
MYJIBTWJIOKATBHOTO MTOAXOJ0B K MEXIYHAPOIHOMY KOMMEPUECKOMY apOUTpaxy
BO3HMKHYT T€ e MPOoOJeMbl, UTO U MPU MPUBEAECHUN B UCIIOJTHEHUE PELIECHMUS,
BBIHECEHHOTO B CTpaHe, U3/1aBliieii CAaHKLIMU IpoTUuB PD!;

3) 3HAUMTEIbHOE YHCIIO apOUTPOB apOUTPaKHBIX MHCTUTYTOB CHUHTAITypa
u ['onkonra sBasiorcs rpaxnaHamu CIIA, nonganusiMu BenukobputaHuu
U IPYTUX «CAaHKIIMOHHBIX CTPaH», YTO MPUBEIET K TeM Xe pe3yabTaTaM, KOTO-
DBIX CTOPOHBI TBITATUCh N30eXaTh IMyTeM U3MeHEeHHUs hopyMa, B BUIE BO3ZMOX-
HOTO 3asIBJICHUSI CAMOOTBOIa apONTpa MIM HEOOXOMUMOCTH UISI HUX TTOJIyJaTh
JIMLIEH3UU HA PACCMOTPEHUE JieJla B UHAUBUIYATbHOM MOPSIIKE?.

IIpencraBisieTcsi, YTO HET CEPHE3HBIX OCHOBAHUI TSI TIEPECMOTPa apOUTpaxK-
HBIX OTOBOPOK M OTKa3a OT Mepenadyy CIIopoB Ha pa3pellieHUe B TPATUIIMOHHBIC
eBpOIIeIICKIe apONTPaKHU:

1) B OTHOLIEHU Y KOHTPAKTOB, IO KOTOPBIM MOJyYEHbI JTULIEH3UU B COOTBET-
CTBYIOLIMX CTpaHaX U, COOTBETCTBEHHO, HE MOMAMANaOUIMUX MOA CAHKIIMOHHbBIE
3aIpeThI;

2) B OTHOIIIEHNH KOHTPAKTOB, 3aKJTFOUCHHBIX IO BBEICHUS B ICWCTBUE CAHKIIHIA;

3) B OTHOILLIEHUU KOHTPAKTOB, 0 KOTOPBIM T€ WJIU UHbIE AEHUCTBUS OCYIIECT-
BJISUTMCH / OCYIIECTBIISIIOTCS B LIEJISIX ITPEIOTBPalleHusT IPUYMHEHUs Bpeaa 3/10-
POBBIO UeJIOBEKa WJIM OKpYXKalolleil cpene.

B cBoto ouepenb BEIOOp MHOTO (He eBpOoIIeiickoro) hopyMma IUTst pa3peleHusI CITo-
POB KOMMaHUI, NoAnanaux noja cankimu EC, npy npuMeHeHU MOHOJIOKATb-
HOTO Y MYJIBTUIOKAJIBHOTO TTOAXOA0B K MEXIYHAPOIHOMY KOMMEPUYECKOMY apOu-
Tpaxy, BEPOSITHEE BCETO, HE TACT 3HAUMMOTO TTPAKTUIECKOTO pe3y/IbTaTa, €CIIv:

1) KOoMITaHUST HAapyIIAeT MOJIOKEeHMS 0 caHKIMsIX EC;

2) NPpUMEHUMBIM MaTepUaIbHBIM MPABOM K KOHTPAKTY siBjsieTcs npaso EC;

3) ucnoysiHeHUe apOUTpaKHOTO pelleHus1 OyaeT uMeTh MecTo B cTpaHax EC.
B nmocnenHem ciayvae Tak:Ke OU€BUIHO, YTO 3TOT BOIPOC B KOHTEKCTE KOHCEpBa-
TUBHOTO ITOTX0/Ia MOXKET BOSHUKHYTh BBUIY HETIOJYIeHUSI apOUTPaKHBIM MHCTH-
TyToM ['oHKOHTa U CuHramypa cooTBeTCTBYOMIeH neH3uu EC.

Kpome Toro, eciim KOHTpaKT MperycMaTpyBaeT rnepeaady oodopynoBanus ¢ 25%
aMepuKaHCcKoro KoHteHTa, caHKIu CILA MoryT ObITh MPUMEHEHBI DKCTEPPU -
topuanbHo opraHamu CIIIA, He3aBucuMo ot BeIbopa opyma. Beidop dhopyma
BHe EC MOXeT JOMOJHUTETBHO OCTOXHUTD TAKYIO CUTYallUI0, TOCKOJIbKY B EC,

' C Toif UL pa3HUIIE, YTO MTPU BBIHECEHUU PEIEHUsT B «CAHKITMOHHOI IOPUCTUKITUN» CYIIIEe-
CTBYET elle U PUCK OTMEHbI apOUTPaKHOTO peleHus (set aside).

2 B 1o ke Bpemsi, HartpuMep, CTOKIOJbMCKUI apOUTPaXkKHBIN MHCTUTYT HE UMEET MEPEUHs apOu-
TPOB, ¥ BEIOOP CTOPOH MPHY Ha3HAYCHUU apOUTpa MPaKTHIECKU HEOTPaHMUYEH.
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B OTJIMYME OT MHOTHUX IPYTHX CTPaH CYIIIECTBYIOT HEKOTOPBIE ITPaBOBBIC OCHOBA-
HUS UCKITIOUATh SKCTeppuTOpHanbHoe neictBue HopMm CIIIA!.

Haxkomelr, XxoTesroch OB TIpeaocTepedb OT HEKOTOPHIX «OTBETHBIX CAHKITUSIM
Mep», IPEITIOKEHMST O KOTOPBIX 3ByUaT CEroIHsI cO CTOpoHbI Poccun, kak, Hampu-
Mep, O 3arpeTe 3apy0eKHBIM KOHCYIbTaHTaM KOHCYJIBTUPOBATh POCCUMCKME
TOCKOMITAHWH WJIY O 3a1IpeTe X IMPaKTUKKU BooOIe?. Bce momoOHbIe maru He 060-
raTsT, a 00CIHAT OTCYSCTBCHHYIO IOPUANICCKYIO MIPAKTUKY, CHU3ST CTAHIAPTHI
paboTHI, OYIYT MPEISITCTBOBaTh KOHKYPEHIINM. B ycaoBusIX e, Korga B 00JIb-
ITMTHCTBE KPYITHBIX KOHTPAKTOB IMTPUMEHUMBIM IIPABOM SIBJISIETCSI TIPaBO 3apyOeK-
HBIX TOCYIapCTB, TAKOU IIIar MOXKET 00ePHYThCS HacTOsAIIIeH mpoodeMoii. CKkopee
BCETO, OT 3TOTO IIIara He BEIUTPAET HUKTO.

CoBeT, KOTOPBI MOXKHO JaTh B TAKOM CIOXHOI CUTYaIluH, TOCTAaTOYHO ITPO-
croit. HeobxommMo cobmromath aeiicTByolee 3akoHoaaTeabctBo EC, B ToM unic-
JIe 3aKOHOIIATeJIbCTBO O CAHKIIMSIX, HE3aBUCHUMO OT OIIEHKHU CTETICHU ero KOH-
CTPYKTUBHOCTU. Eciii He HapyIIaTh IpaBuJia TTOTyIeHUS JIMIICH3WHI B OTHOIIICHUN
CAHKIIMOHHBIX ICHCTBUIA 1 ITPABWII MX OCYIIIECTBICHUS — HE TIOTPEOYEeTCS ICKAaTh
B CPOYHOM TIOPSIIKE aJIbTepHATUBHBIC (DOPYMBI. A eClT HapyIlaTb — UCXOMS 13
MOHOJIOKQJIBHOTO MY MYJIBTAJIOKAIBHOTO ITOIX0Aa K MEXKIYHAPOTHOMY KOM-
MepuecKOMY apOUTpaKy W IIpH MIPUMEHIMOM K TOTOBOPY MpaBe OMHOI M3 CTpaH
EC, HuKaKoii mepeHoc apOUTPasKHOTO (DOpyMa C BBICOKOM CTETICHBIO BEPOSITHO-
CTU HE TIOMOXET.

' Cwm., nanmpumep: Council Regulation 2271/96 of 22 November 1996 protecting against the effects of
the extra-territorial application of legislation adopted by a third country, and actions based there-
on or resulting thereform.

baeaes B. «D10 Bomipoc cyBepeHUTETa» // 20-1eTHe POCCHUIICKOTO I0pOM3HECa OTMETIUTH TIPEIOKe -
HMEM 3aKpbITh PbIHOK /U1t uHOCTpaH1eB (http://zakon.ru/Blogs/eto_vopros_suvereniteta  20letie
rossijskogo_yurbiznesa_otmetili_predlozheniem_zakryt_rynok_dlya ino/12333).
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1. Overview

The success in recent years of the leading Asia based arbitral institutions is well
known. This paper surveys the current position with key centres in Asia — in Sin-
gapore, Hong Kong and PRC — and concludes that the leading centres in Asia
now have a global status. As such they are credible alternatives for Russian parties
and their counterparties.

1.1. Context

International disputes involving Russian parties are routinely resolved in the
leading dispute resolution centres outside Russia. Sometimes foreign counterpar-
ties insist on a neutral venue and London, Paris and Stockholm have all benefitted
from this. Sometimes Russian parties themselves bring their disputes to these cen-
tres out of choice, holding them in high regard.

The London courts have long been particular favourites, with much of their case
load from foreign parties, and a succession of high profile cases involving one or more
Russian litigants. High stakes cases involving oligarchs in particular attract huge and
high quality legal teams in London, and have reflected a degree of comfort with Lon-
don and confidence in the English legal system. High profile examples include Bere-
zovsky v. Abramovich and Cherney v. Deripaska but there are many others.

With advantages in terms of privacy and ease of enforcement through the New
York Convention arbitration has also flourished. London seat arbitrations are rou-
tinely involving Russian transactions, and the caseload of the leading arbitral insti-
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tutions have an important Russian component. The LCIA' reports that Russia is
in its top 5 jurisdictions; although just 3.4% of its cases are for Russian parties this
excludes entities from jurisdictions such as Cyprus which are in substance Russian
interests. Anecdotally these cases tend to be larger than the average.

London has not been the only international beneficiary, with a sizeable casel-
oad in Stockholm’s SCC, Paris (home to the ICC), Geneva and Zurich amongst
others.

1.2. Recent developments

Following some high profile trials and settlements there are signs that the faith
of Russian parties in the English legal system is — rightly or wrongly — not as
absolute as it once was. From October 2011 the Berezovsky v. Abramovich case saw
London’s Commercial Court in its new state of the art Rolls Building packed with
lawyers and reporters for some 11 weeks, hearing details of Russian business at
an intriguing time in its history. Culminating in a 500 page judgment and report-
ed legal fees of over GBP 100m? it may have been the high water mark in terms of
Russians choosing London for their disputes. This is plainly a high stakes game.
Others have preferred to settle this kind of litigation before hearings and it may be
that trials like this have had their heyday.

More recent developments at a geo-political level with EU and US sanctions
have not helped. Some have called into question whether a fair result can be obtained
for Russian parties in this climate — something which will come as a surprise to
practitioners and arbitrators alike in London, Paris and Stockholm. There has been
a good deal of press coverage relating to Rosneft’s recent statements about no lon-
ger agreeing to dispute resolution in foreign seats’. Rosneft is not alone.

At the same time there seem to be some positive developments with arbitration
in Russia, which are beyond the scope of this paper. This may lead to more Rus-
sian related disputes being resolved in Russia, even if foreign parties remain con-
cerned about the approach to arbitration taken by local courts.

Against this backdrop it is significant that there has never been more competi-
tion internationally between seats and institutions. At a time when Russian parties
might be looking for alternatives the leading arbitration centres in Asia now offer
credible solutions.

I LCIA 2013 Report.
2 “Honey Trapped” / The Economist, 22 May 2014.

3 Kommersant, 29 October 2014.
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2. Arbitrating in Asia

This paper focuses on three jurisdictions of interest which are at the centre of
arbitration growth in Asia. Of course these are not the only options, and the growth
of centres in many other countries in Asia is also considered below.

2.1. Emergence of Singapore and Hong Kong as international hubs

Growth in international disputes in the region has gravitated to Singapore and
Hong Kong. Their leading institutions — SIAC and HKIAC — publish annual
reports confirming this.

HKIAC handled 260 new arbitrations in the most recent year for which statis-
tics are available (2013), with 81 being fully administered cases and a total value
of US$ 2b. All figures are a substantial increase on 2012. International cases com-
prised over 90%.

For SIAC the statistics for 2014 show 222 cases — up 200% in 10 years — which
puts it in a similar scale to SCC or LCIA. More than US$ 4b was at stake. SIAC’s
most recent statistics (2014) show 147 cases involving a Singapore party, but more
often than not (81 of those) this is a branch of a multinational business. Other key
users are PRC parties (Singapore benefiting from the misperception that Hong
Kong is ‘home town’ for PRC parties), USA, India (where SIAC has a representa-
tive office) and Hong Kong. Parties came from 58 jurisdictions, with over 80% hav-
ing at least one foreign party. The ICC’s statistics rate Singapore as the third most
popular seat, with other studies showing SIAC as the fourth most popular institu-
tion worldwide after LCIA, ICC and ICDR!.

The ICC itself is also active in both Singapore and Hong Kong, and its statis-
tics add to these considerably?.

There are other excellent centres in Asia, particularly Kuala Lumpur with the
KLRCA, and some larger, but none have managed to broaden their appeal to inter-
national parties in the same way by attracting predominantly cases with parties and
subject matter unrelated to the arbitral seat. In this way they are truly international
hubs, rather than merely regional arbitration centres. It also distinguishes them
from other arbitral centres emerging in the region and puts them in the same cate-
gory as leading European institutions such as LCIA, SCC and ICC.

2.2. Reasons for success
The success of Hong Kong and Singapore is a product of many factors, some
of them common to both.

! White & Case International Arbitration Survey, 2010.

2 All statistics are quoted from the institutions’ annual reports, available on respective websites.

73



Asia’s Arbitration Centres: Credible Alternatives for Russian Parties?

This is founded on the strength of the rule of law itself, with fair, neutral and
independent courts being at the heart of this. It is no coincidence that both rank
very well in terms of perceptions, with Hong Kong rated 4™ out of 148 countries in
an index of judicial independence! and Singapore being 7" out of 175 countries in
“Transparency International’s Corruption Perceptions Index 2014”. They are the
principal beneficiaries of the practical and perceived difficulties in terms of fair-
ness and efficiency faced by those litigating commercial disputes in many parts of
this region.

It is also an advantage that both Singapore and Hong Kong inherited the Eng-
lish legal system, with their domestic laws being common law based and generally
closely following English law. International business is comfortable with English
law and many cases are common law based. SIAC’s statistics show 49% of cases
has Singapore law, 25% English law and 4% Indian law2. For Singapore at least,
most senior arbitration practitioners will have had at least some experience with
civil law, particularly with Indonesian applicable law (to take an example, based as
it is on Dutch Law).

Both jurisdictions are New York Convention signatories of long standing, backed
with UNCITRAL Model Law based arbitration legislation, and have well estab-
lished pro-arbitration stances.

Hong Kong (with HKIAC) and Singapore (with SIAC) have also benefitted
from having their own national champion arbitral institutions. They have mar-
keting presences in key jurisdictions, and are routinely involved in education and
training in the jurisdictions they serve. The panels of the leading arbitral institu-
tions feature some of the world’s leading arbitrators. Other eminent arbitration figu-
res at a global level also feature prominently in their governing bodies, with STAC
recently appointing Gary Born as its new President.

Singapore and Hong Kong have also opened their legal markets to foreign law
firms for arbitration, and have legal professions containing a mix of local and inter-
national lawyers. Increasingly these are drawing talented individuals from Europe,
Australia, New Zealand, the USA and Asia who are making longer term commit-
ments to the region than was once the case. Those lawyers are also more special-
ized as arbitration lawyers. This tracks the similar trends some time ago in London
and Paris. Both centres also draw on senior arbitration lawyers visiting from other
centres in Europe (London in particular) and Asia.

' World Economic Forum’s Global Competitiveness Report for 2013/14.
2 2014 Annual Report.
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3. The Singapore option: key features

Singapore is probably also the most internationalized in the region terms of the
breadth of its appeal to business not connected with Singapore. It serves a number
of jurisdictions, and is widely used in India, where the concerns about delays in
the court system (from appeals in particular) are acute and despite recent develop-
ments' foreign parties remain reluctant to agree to India seated arbitration. Singa-
pore has been the main beneficiary, and its reliance on a number of states for work
has helped it internationalize.

The Model Law based arbitration legislation — the International Arbitration
Act (Cap. 143) — is kept up to date with the latest thinking. It is also kept in line
with developments in institutional rules — with the introduction of the emergency
arbitrator provisions in the SIAC rules the definition of “arbitral tribunal” in the
Act? was amended to include an award by an emergency arbitrator to help address
concerns about enforcement.

SIAC is just one of the institutions present in Singapore. The ICC has an office
in Singapore but does not administer arbitrations there. The AAA’s ICDR has a pre-
sence there, as do specialist institutions such as the Singapore Chamber of Mari-
time Arbitration and WIPO. Ad hoc arbitrations are still common. Separately Sin-
gapore increasingly hosts a number of investor state arbitrations®.

The development of Singapore as an arbitration centre has had government
support. There are excellent facilities in at Maxwell Chambers, a dedicated facil-
ity for arbitration.

Efforts have also been made to ensure that parties looking to bring their dis-
putes to Singapore have a full range of integrated dispute resolution options. In that
regard the Singapore International Mediation Centre (SIMC) is a new mediation
centre with an excellent set of rules.

Another new initiative is the Singapore International Commercial Court (SICC),
a new division of the High Court which a distinguished international panel of judges.
It has its own set of rules, including a disclosure provisions and other procedures
which do not follow domestic litigation processes and a flexibility which is not unfa-
miliar to arbitration lawyers. An advantage over arbitration is in relation to multi-

' Largely resolved in Supreme Court of India’s decision in Bharat Aluminum Co. v. Kaiser Aluminum
Technical Services Inc., Civil Appeal Ne 7019 of 2005, over-ruling its earlier decision given in Bhatia
International v. Bulk Trading S.A., (2004) 2 SCC 105.

2 Section 2(1).

3 For example, White Industries v. India, an UNCITRAL arbitration under an Australia-India Bi-lateral
Investment Treaty.
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party situations, one answer to the lack of consolidation / joinder provisions in the
SIAC Rules and TAA.

It will deal with cases where the parties have chosen it or where the domestic
division of the court refers a case where certain criteria are met'. So far there are
understood to have been several transfers from the domestic division to the SICC,
and no doubt there will be more clauses written in for the SICC once those cas-
es have been resolved.

Questions remain over enforcement of the SICC’s judgments, which do not
enjoy the advantages of arbitral awards have under the New York Convention. Work
is underway to assist with enforcement of the judgments, including through Singa-
pore’s proposed accession to the (to date unutilised) Hague Convention on Choice
of Court Agreements (2005).

Establishing the SICC demonstrates the commitment made to attract disputes
unrelated to Singapore, emulating the experience the Commercial Court has had
in London, particularly with Russian cases. It may, in time, also develop an impor-
tant supporting role to arbitration, with it having powers of interim relief in sup-
port of arbitration.

There is a long track record of the Singapore courts adopting a pro-arbitra-
tion stance in terms of enforcing agreements to arbitrate, and enforcing awards?. It
is itself significant that cases on challenges to awards and relating to enforcement
are closely watched, with commentators looking at each new decision to discern
any signs of deviation from the pro-arbitration stance. A recent example is AKN
v. ALC*. On its face the result may be concerning with a SIAC award from a distin-
guished international tribunal substantially set aside on grounds of natural justice
and excess of jurisdiction. However the terms of the judgment are in fact an affir-
mation of minimal curial intervention, with the Chief Justice at pains to maintain
that the bar for challenge is high, and that the facts in that case were strong. From
time to time awards are set aside in every seat.

Singapore’s focus was once shipping, insurance and commodities. These areas
are still important but the type of cases being resolved in Singapore has expanded
considerablys.

' Supreme Court of Judicature Act (Cap. 322).

2 Section 181 Supreme Court of Judicature Act (Cap. 322).
> For example, BLC v. BLB, [2014] 4 SLR 79.

4 [2015] SGCA 18.

> In Secretary for State for Home Department v. Raytheon Systems Ltd., [2015] EWHC 311 (TCC) the
English Court was critical of award by an eminent international panel.

SIAC’s 2014 Report indicates 40% of its cases are corporate or commercial, with a further 12% con-
struction cases.
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4. The Hong Kong option: key features

As noted above, Hong Kong has Model Law based legislation, which has been
amended to ensure that the legislation meets the latest needs of the institutional
arbitration.

Hong Kong has its own institution in the form of the HKIAC, set up in 1985.
It is nominated as the appointing authority under local arbitration legislation, the
Arbitration Ordinance 2013. It has seen significant growth in recent years, notwith-
standing the substantial increases in Chinese institutional arbitration noted below.
It is amongst the most innovative of institutions, with some of the key develop-
ments in its latest (2013) rules noted below, the provisions for multi-party arbitra-
tions being a notable example. It is also known for its relatively light touch in terms
of administration, without (for example) the centralization of CIETAC or scruti-
ny of awards seen with the ICC.

Hong Kong also is the home in Asia for the ICC, which administers arbitra-
tions there under the same rules as it does elsewhere. CIETAC has opened a sub-
commission in Hong Kong, to which Hong Kong curial law applies. Ad hoc arbi-
trations (some under the UNCITRAL Rules) are common and will be familiar to
those used to arbitrating in London.

The Hong Kong Courts have a long established supportive stance towards inter-
national arbitration, a point covered in more detail below.

Hong Kong’s traditional appeal has been in commodities and construction sec-
tors. While these remain important the scope of disputes now resolved in Hong
Kong is much broader, with 47% of cases for 2013 being commercial and another
27% corporate'. Often seen from the outside as the gateway to China, Hong Kong
is truly a global hub for international disputes. Its caseload is still biased towards
China related work. It is sometimes perceived that Hong Kong is not a “neutral”
seat for those doing business with China; this does not reflect the reality.

5. Arbitrating in China

The officially reported figures for the consolidated caseloads for the Chinese
arbitral institutions (termed commissions) are remarkable. Foreign related arbitra-
tion cases alone account for 2012 and 2013 are reported at over 1500 per annum —
more than the main institutions in Singapore and Hong Kong combined. Even
this number is only 2% of the total, suggesting that arbitration is thriving in China.
However for reasons noted below there have been some difficulties, and for now

! HKIAC website.

77



Asia’s Arbitration Centres: Credible Alternatives for Russian Parties?

at least China’s appeal to Russian and other international parties is more limited
than statistics would suggest.

China’s Arbitration Law became effective on 1 September 1995. It departs mate-
rially from the Model Law, providing generally for less party autonomy. China is
a signatory to the New York Convention, effective since 1987, and the Arbitration
Law gives effect to this.

There are some differences between international and domestic arbitration, with
scope for more juridical intervention in with domestic arbitration. Disputes between
Chinese entities must be resolved in China, and parties may be caught by the domestic
regime advertently if their business in China is being conducted via a local subsidiary.

One key feature of the Arbitration Law is that China seated arbitrations must be
institutional, and China seated ad hoc clauses are likely to be treated as invalid. Another
key difference is that arbitrators must generally be chosen from the relevant institutional
panel. Foreign arbitrators are permitted' and the leading institutions feature some
respected international names, with CIETAC having over 200 foreign arbitrators on its
panel of over 1000. The relatively low fee structure can deter international arbitrators
from accepting appointments, and parties sometimes agree in their arbitration clauses
that the arbitrator’s usual international market rates will apply. There are no require-
ments in CIETAC rules for the chairperson to be of neutral nationality, something
which is often considered desirable to the foreign party arbitrating in China.

Arbitrations are administered by arbitral commissions, of which there are some
200. International work is spread across some 55 of them, but there are several par-
ticularly high profile institutions.

The most high profile is the China International Economic and Trade Arbitration
Commission (CIETAC). CIETAC’s reported figure for foreign cases for 2013 was 375
of its 1 256 cases. CIETAC in particular has international ambitions, including attract-
ing cases seated outside PRC. As noted above it has opened a subcommission in Hong
Kong, allowing it to administer Hong Kong seat arbitrations. It has also introduced
(2014) amendments to its 2012 rules, adopting some of the features found in other insti-
tutional rules. This includes: addition of an emergency arbitrator provision (though the
Arbitration Law does not yet recognise emergency arbitration this may work well for
the HK sub-commission), consolidation provisions (now possible without all parties’
consent)? and establishment of arbitration “courts” for scrutinising awards.

Two other institutions have effectively separated from CIETAC in recent years —
the Shenzhen Court of International Arbitration (SCIA) and the Shanghai Interna-
tional Arbitration Center (SHIAC) — and no longer bear CIETAC branding. These

' Article 67 of Arbitration Law.

2 Article 19.
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have implemented modern rules, with relatively progressive approach to matters
such as joinder / consolidation.

The separation of these new two organsiations from CIETAC has caused a great
deal of controversy, with disputes about whether clauses specifying CIETAC Shang-
hai or CIETAC Shenzhen referred to the local subcommissions of Beijing CIETAC,
orto the new “breakaway” organsations in those two cities. The lower courts have not
adopted a uniform approach to disputes about this'. The higher courts have been con-
sistent, adopting a pro-enforcement approach, yet doubts remain as to the approach
any particular court will take. Hundreds of cases are thought to be affected.

The highest court — the Supreme People’s Court (SPC) — has responded with
a “pre-reporting” mechanism? designed to ensure that lower courts adopt a co-ordinated
approach on this issue. The SPC has not itself issued a definitive guidance, though it
was assumed that this would become clear from the cases which followed. This took
some time, but a decision on 31 December 20143 effectively confirmed that the break-
away institution had jurisdiction. A further decision in Shenzhen* appears consistent
with this, though it is no definitive reasoning to provide guidance for the future. Added
to this, CIETAC’s own representative offices in Shenzhen and Shanghai are being re-
designated as sub-commissions, which may cause further scope for confusion.

Another large institution is the Beijing Arbitration Centre, recently renamed the
Beijing International Arbitration Centre. The BAC accepted 1 627 cases in 2013, only
44 being classified as foreign, and statistics suggesting a smaller average case size.

The role of foreign institutions in China seated arbitrations is not completely
free from doubt, and it caused a great deal of concern where an ICC clause with
a Shanghai seat was found to be invalid because it was administered by ICC and
not a domestic arbitral institution®. There have been cases which have gone the
other way®. The ICC has responded with amended wording for its model clause,
though the author understands this may still be untested and the advice often given
for a China seat arbitration remains to use a local institution.

! Suzhou Intermediate People’s Court [2013], Su Zhong Shang Zhong Shen Zi Ne 4, Ningbo Intermedi-
ate People’s Court [2013], Zhe Yong Zhi Cai Zi Ne 1, Taizhou Intermediate People’s Court [2013], Zhe
Tai Zhi Cai Zi Ne 2.

Notice on relevant issues concerning correct handling of judicial review of arbitration matters, 4 Sep-
tember 2013.

3 Hu Er Zhong Min Ren (Zhong Xie) Zi Ne 5.
4 Reported on the SCIA website on 9 January 2015.

5 Ziiblin International GmbH v. Wuxi Woke General Engineering Rubber Co. SPC 2006, with the need for
an arbitral commission in article 16 of the Arbitration Act referring only to domestic institutions.

¢ Longlide packaging Co. Ltd. v. BP Agneti SRL, SPC 2013 Min Ta Zi Ne 13.

79



Asia’s Arbitration Centres: Credible Alternatives for Russian Parties?

Most institutions have time limits on arbitrations, running 6 months from con-
stitution of Tribunal. These are very routinely extended. Some, such as CIETAC,
have expedited procedures, though the limits are lower than for example SIAC!.

In practice procedure is more inquisitorial, less adversarial than in many cen-
tres, particularly when no common law trained arbitrator is involved. The tribunal
has flexibility as to rules of evidence, though some more flexible variant of local civil
procedure is often applied. The IBA Rules on the Taking of Evidence are increas-
ingly being applied with parties’ agreement. The arbitrations are generally heavily
administered through centralized bureaucracy rather than through the tribunal.

Chinese parties often accept conciliation and arbitration-mediation — where
the arbitrator functions to mediate, before resuming his duties as arbitrator — is
more common?. Foreign parties are generally less comfortable with this and arbi-
tration clauses sometimes require any conciliation to take place by a neutral third
party other than the arbitrator.

Many of the cases are in Chinese language and the CIETAC rules default to Chi-
nese language. The parties’ choice as to a different language is respected, though
there are real practical barriers to conducting arbitration in a language which is
not English or Chinese. It is possible though not always easy to move hearings off-
shore. While hearings outside China are not prohibited, agreement of parties, tri-
bunal and in some cases the institution itself is required:.

There have been commitments at government and judicial level to adopt a pro-
arbitration policy to allow arbitration to develop®.

The SPC has imposed important restrictions on the ability of the local courts
to set aside foreign and foreign-related arbitral awards. Lower courts seeking to set
aside or refuse to enforce a foreign-related or foreign arbitral award, must obtain
the approval of the SPCs.

The SPC has maintained a narrow view of the public policy ground for refusal
to enforce foreign awardse. It maintains that a mere breach of mandatory provi-

' Recently increased from ¥ 2m to ¥ 5m — about US$ 800,000 — with SIAC’s at about US$ 4m.

Colin Wall “Does combining mediation and arbitration really work?” presentation to CIARb — Singa-
pore branch, 28 May 2014.

3 CIETAC, for example.
4 Address from Mr Zhou Qiang, President of SPC, June 2013, APRAG Beijing.

5 Notice Regarding the Local People’s Court Setting Aside the Foreign-related Arbitral Award, issued on
23 April 1998 by the SPC, and the Notice Regarding the Local People’s Court Handling Foreign-related
Arbitral Awards and Foreign Arbitral Awards, issued on 28 August 1995.

% Article V(2)(b) of New York Convention.
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sions of Chinese law or regulations does not violate public policy'. Even then the
focus is on the consequences of enforcement in China, not the content or substan-
tive issues in the award.

HKIAC reports that its awards have an excellent track record in terms of enforce-
ment in China2. It is said that the Chinese Courts have not refused to enforce any of
its awards in the last 5 years. No statistics are given for the number of awards which
were enforced, but this is an encouraging statistics and there is no reason that the
position should be confined to HKIAC awards.

Conclusion. In practice commercial cases of any scale are not often resolved in
China unless there is a Chinese party involved, and cases which have no connec-
tion with China are few. Many foreign commercial parties prefer not to arbitrate
large disputes in China, as even if the legislative and institutional framework is in
place it does not enjoy all the most important advantages of Singapore and Hong
Kong. This is less about the arbitral institutions — though these too have had a trou-
bled recent history — than it is about exposure to an unfamiliar legal system which
may not have the same traditions in terms of transparency and respect for the arbi-
tral process. There are undeniably positive developments, but it is concerning that
there are many quite fundamental questions (for example, the role of foreign insti-
tutions in a PRC seat, the CIETAC split) which are either unresolved, or were only
resolved very recently, and the position even now cannot be stated definitively. For
these reasons foreign parties still see arbitration in China as carrying risk.

All this has meant that China does not yet have a long track record in attract-
ing international disputes unconnected with China, and despite the statistics it has
not transitioned to being a global centre in the same way as the major internation-
al arbitral seats in Asia or elsewhere.

6. Rapid development in other Asian centres

It is beyond the scope of this paper to conduct a full survey of the other centres
now found across Asia.

Institutions of regional importance include Badan Arbitrase Nasional Indone-
sia (BANI) and Kuala Lumpur Regional Centre for Arbitration (KLRCA). Anec-
dotally much of their work is either domestic, or arises out of a contract with a gov-
ernment related party which — if it cannot negotiate local litigation — insists on

' See, for example, SPC’s Reply to Request for instructions regarding Haikou Intermediate People’s

Court’s refusal to Recognise and Enforce Arbitral Award of SCC (13 July 2005).

2 There is an Arrangement for the Reciprocal Enforcement of Arbitral Awards between the Mainland and

Hong Kong (2000), which places Hong Kong awards effectively on the same footing as awards from
New York Convention countries.
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local arbitration. KLRCA in particular is being promoted very effectively with an
excellent set of rules incorporating the UNCITRAL rules and access to top facili-
ties. It has a growing caseload, some 20% of it relating to foreign parties. Korea and
Japan also have arbitration centres, but to date their appeal has been limited to dis-
putes involving a local party, usually in particular sectors.

Beyond these is another tier of centres which are perhaps less well established.
Examples are found in Vietnam, Cambodia, Thailand and Mongolia. These have
tended to form along national lines, in part as the result of local efforts to promote
the use of arbitration. These are at various stages of development and there are dan-
gers in generalizing. Some of these have excellent rules and arbitrations are well
administered, sometimes drawing on a panel of international arbitrators. Others
suffer from the relatively small pool of local arbitrators. On the whole they perform
a useful function in promoting confidence in arbitration within the local profession
and business community. No matter how good the institution a common problem
is the court system, which can be inefficient or perceived as partial or unfair.

7. Key developments in Asian arbitration centres

Across a large number of jurisdictions it is impossible to generalize about devel-
opments, and there is no uniformity of approach. That said there are some com-
mon themes.

7.1. Institutions are at the cutting edge in terms of innovation
The leading Asian arbitral institutions have been at the forefront of the latest
thinking, keen to anticipate the user’s needs.

7.1. 1. Emergency arbitration

One example is the emergency arbitrator provisions now found in many insti-
tutional rules, including ICC rules, SCC rules and Swiss Rules. Notwithstanding
concerns about enforcement of such awards SIAC adopted these early and has now
had the longest track record, with 42 appointments and a number of arbitrators who
now have experience of the procedure. This has proved to be one area which works
well with the additional scrutiny of awards SIAC provides, in just a few hours for
emergency cases. It is increasingly the default option for parties needing interim
relief pre-constitution of the Tribunal and has met with success in practice. HKIAC
(amongst others) has also adopted this process in its latest amendments, adding
a comprehensive set of emergency arbitrator rules'.

' Article 23.1 and schedule 4.
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Both seats have also amended their arbitration legislation so that the orders
made by emergency arbitrators are capable of enforcement in the same way as final
awards of arbitrators'.

7.1.2. Expedited procedures

STAC:, HKIAC: and CIETAC* have all added expedited procedures to their
rules. For cases below a certain value threshold which meet particular criteria
streamlined procedures in terms of number of arbitrators and a fast tracked time-
table applied. SIAC’s are probably the most progressive, with a presumption in
favour of a single arbitrator and an award with summary reasons. The time limit is
6 months, possibly made on a documents only basis (the presumption in HKIAC
rules, but the opposite in SIAC rules). Expedited processes are either agreed in
advance (for example in the arbitration agreement itself) or imposed by the insti-
tution once a dispute has started. SIAC’s 2014 report shows 159 requests from 2010
to date, with SIAC accepting 107. There appears to be a trend for more cases to fall
within these procedures, with eth HKIAC rules recently amending the threshold
from US$ 250,000 to approximately US$ 3m.

It is sometimes said that such expedited procedures are a serious interference
with a parties’ rights, particularly where they were not contained in the rules which
applied when the agreement was reached. SIAC’s expedited procedures have recent-
ly been tested and approved in the Singapore courts’ in a challenge to an award
made on an expedited basis. These procedures are now here to stay.

7.1.3. Multi-party arbitration

Another example is the efforts to deal with multiparty arbitration. This can be
an area of weakness for arbitration. The consent of parties to the arbitration and
the third party is invariably required either to bring in a third party, or for a third
party to join. That consent is often impossible to obtain once a dispute has arisen.
It can lead to parallel sets of proceedings on the same issues, leading to duplica-
tion of costs and risk of inconsistency of findings.

HKIAC’s response¢ addressing this complex issue is arguably the most com-
prehensive and innovative seen to date. It vests powers of joinder and consolida-

' Sections 22A and 22B of the Arbitration Ordinance.
2 Rule5.

3 Article 41.

4 Chapter 5.

> AQZv. ARA, [2015] SGHC 49.

¢ Articles 27—29.
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tion in the HKIAC (pre-constitution of the Tribunal) or the Tribunal itself with-
out the need for consent of all parties.

STAC has not adopted a similarly expansive approach, and its joinder provi-
sions continue to require consent of all parties'. In practice SIAC often deals with
this by appointment of common arbitrators. Singapore’s solution may be to leave
multi-party situations for its new SICC noted above.

7.1.4. Fee structures

A great deal of thought has gone into fee structures. The ICC and SIAC fee
structures are conventional and generally depend on claim value, but HKIAC has
rules which expressly allow the parties to choose between claim value and hour-
ly rate (Arts. 9 and 10, Schedules 2 and 3). An hourly rate fee cap is also in place
(HKD 6 500) to apply unless the parties otherwise agree or in exceptional circum-
stances. SIAC approaches fees on a claim value basis, although at the conclusion of
the arbitration the Registrar assesses the fees, with the figures routinely coming in
under scale. Its rules feature a little used rule allowing the parties to depart from the
scale in the tribunal’s fees at any time prior to the constitution of the tribunal.

7.1.5. Arb-med-arb

In Singapore SIMC with SIAC has initiated a formal arb-med-arb protocol. This
allows parties to arbitration to refer their dispute to mediation, with any resulting
settlement taking the form of an award in the arbitration, to assist with enforcement
under arbitration legislation and through New York Convention means.

7.2. Pro-arbitration climate

For an arbitral seat to function as effectively as the traditional seats the support
of the courts is required, in terms of leaving arbitration to run its course, enforc-
ing awards in accordance with New York Convention, and supporting it as required
with interim relief.

As noted above, both Hong Kong and Singapore have consistently taken strong-
ly pro-arbitration stance. The Hong Kong courts now apply stricter costs sanctions
against parties which bring unsuccessful challenges to awards, with costs being
awarded on the more generous “indemnity” basis®. The policy is to deter weak or
strategic challenges, signaling the court’s discouragement of them.

' Rule 24.1.
2 Rule 30.1.

3 See, for example, Pacific China Holding Ltd. v. Grand Pacific Holdings Ltd., [2013] HKEC 248, con-
firming that the threshold for setting aside an award on grounds of due process is high, with the breach
being serious or egregious.
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The courts in both Singapore and Hong Kong are also eager to ensure that
foreign awards are consistently enforced. In Astro v. Lippo' the Singapore Court
refused to enforce a SIAC award against parties who were not parties to the arbi-
tration agreement. However the courts in Hong Kong — noting that the award had
not been set aside in Singapore — enforced the award in accordance with its New
York Convention obligations2. The courts also take a narrow approach to the pub-
lic policy exception; see, for example X Chartering v. Y HCCT 20 of 2013, noting
that the breach must be “shocking to the court’s conscience”.

Beyond Singapore, Hong Kong and one or two other Asian jurisdictions the
news is more mixed, and there can be a gap between the theory and the reality. Some
countries — like Myanmar, a recent signatory of the New York Convention — is still
using arbitration legislation from 1944, though a draft replacement has been pre-
pared. In other countries the legislation is in place but relatively untested, and there
is not yet an established practice in favour of enforcement. An example is Mongo-
lia, which has long had Model Law based legislation in place, and is currently revis-
ing it in light of the 2006 revision. Indonesia’s Law on Arbitration® tracks the New
York Convention and has some track record of enforcement, though practical diffi-
culties with enforcement are common. There was an application to enforce the Lippo
award discussed above; while the Hong Kong courts enforced the award the Indo-
nesia courts refused to do so, noting it was against Indonesian public policy.

7.3. Key arbitration issues are being resolved in this region

It will be clear from the above that cases noted above that London and Paris are
not the only places where key arbitration issues are being resolved.

To take a recent example, the questions raised in the decisions from the Singa-
pore Court of Appeal and the High Court in Hong Kong relating to a SIAC award
in the Astro v. Lippo dispute raise matters of fundamental importance to the arbi-
tration community globally.

The enforcement case in Hong Kong has been described as Asia’s Dallah, refer-
ring to the significant litigation in England-.

Following cases in Singapore, India and Hong Kong it has become important to
specify the law applying to the arbitration agreement itself to avoid scope for disputes
about it. These have now been dealt with by amendment to the standard HKIAC
arbitration clause which specifically resolves the question of which law governs the
arbitration agreement itself.

' PT First Media v. Astro Nusantara Indonesia BV, [2013] SGCA 57.
2 Astro Nusantara v. PT First Media, HCCT 45/2010.
3 Law Ne 30 of 1999.

4 GAR, “Astro award divides Asia’s two dragons”, 19 February 2015.
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7.4. More choice

It is sometimes said that Asia’s leading arbitration centres are developing their
own distinctive international arbitration cultures, distinct from each other and from
Europe, providing the discerning user with every possible variety. Perhaps the dif-
ferences can be over-stated; the author’s experience is that arbitration in Asia is
not unfamiliar to those used to resolving disputes in London (particularly), Paris
or Stockholm. In key areas there is, if anything, a broad convergence in the rules
of leading institutions internationally and Asia is not exempt.

The diversity in Asia gives parties the choice they have in the more traditional
seats in Europe. For example parties can choose HKIAC (perceived as a light touch
administration, probably the most progressive rules) or SIAC (with some scrutiny of
awards, and innovative rules), ICC (administered, well tested rules) and CIETAC or
BAC (heavily administered, innovation in rules but some areas remain untested).

8. Conclusions

For Russian related disputes the leading arbitration centres in Asia offer all the
advantages of European arbitration — in some ways some advantages over Euro-
pean arbitration — and few disadvantages. The disadvantages are practical: dis-
tance from Russia and fewer resident Russian speakers. The significance of these
can be overstated.

Singapore and Hong Kong, and their arbitration centres are at leading edge of
thinking and developments in international arbitration, and key arbitration issues
are being resolved in Asia. Both are now mature, credible alternatives to London,
Paris, Stockholm and other European centres. They benefit from the rule of law,
neutral independent court system with a tradition of respect for arbitration, sound
legislative framework, institutions with a track record of promoting arbitration and
progressive thinking, a choice of professionals available (locally and from Europe),
arbitration friendly infrastructure and choices as to language. Hong Kong has the
larger case load but Singapore is faster growing. Other centres are not far behind
and China in particular remains one to watch, with some encouraging recent devel-
opments but still limited appeal for cases unrelated to China.

At a time when Russian parties are looking for other dispute resolution solu-
tions, Asian arbitration has never had more to offer.
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HapyuwleHus ux npas.

1. Beenenue

MexayHaponHble KOHCOPLIMYMbI (MHOTIIA TAKXKE Ha3bIBaeMbIe MEXTyHAPOIHbI-
MM JOTOBOPHBIMU COBMECTHBIMU MPEATIPUSITUSIMU ), B KOTOPBIX UX YIACTHUKY O0b-
ENMHSTIOT CBOU YCWJINSI M MaTepUaIbHbIE PECYPChI TSI TOCTIDKEHMST OTTPEeneIEHHOM
00lIel LIeIv, He co3/1aBasi IIPU 3TOM HOBOT'O CAaMOCTOSITEJILHOTO I0PUINYECKOIO
JIMIIA', OCTAIOTCS MOMYISIPHON (hopMOIi OpraHu3aluy KpYITHOMACIITaOHbIX MHBE-
CTULIMOHHBIX IMPOEKTOB. XOTSI COOpaTh IT0 JAaHHOMY BOIPOCY KaKyI0-JINOO TOUHYIO
CTAaTUCTUKY TIPEJCTABIISIETCS] 3aTPYAHUTEIbHBIM, aHAIU3 apOUTPAKHOM MPAKTU-
K1 MeXIyHapoaHOro LIEHTpa 10 YPeryJMpoOBaHMI0 MUHBECTUILIMOHHBIX CIIOPOB

' Cwm., Haripumep: Hewitt on Joint Ventures. 4" ed. — Sweet & Maxwell, 2008. P. 59—60; Reece Thomas
K., Ryan C.I. The Law and Practice of Shareholders’ Agreements / D. Baylis (ed.). 3 ed. — Lexis
Nexis, 2009. P. 275.
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(manee — MIIYMC)' moka3biBaeT, 9YTO Ha MPOTSKEHUHN TTOCTIETHUX HECKOIBKIX
JECATIIICTUI 3Ta OpTaHN3allMOHHO-TIpaBoBast (hopMa HEOTHOKPATHO UCIIONIB30-
BaJIach IPU peaInu3allii CaMbIX Pa3HOOOPA3HBIX IIPOSKTOB Ha Pa3TNIHBIX KOHTH -
HeHTax. OOIIMPHBIN TTepedeHb TOTOOHBIX ITPOSKTOB BKIIFOUACT B CE0SI CTPOUTEITb-
CTBO TUIPO3JICKTPOCTAHIINM Ha peKe MHI BHU3 110 TEYSHMIO OT TUTOTUHHI Tapbera
B CeBepHoM [TakucTaHe?; COBMECTHOE OCYIIIECTBIICHHE 3eMJIeUepITaTeIbHBIX PadOT
B CysIIKOM KaHaJjie B COOTBETCTBHH C IOTOBOPOM, TIPaBO Ha 3aKJII0UEHIE KOTOPOTO
OBLIO IpemocTaBacHO AnMuHUCTpatreit Cys1koro KaHaja®; mpoekT « Teppa Hosa»
10 pa3paboTKe He(TIHOTO MECTOPOXKICHNUS Y OeperoB mpoBuHIMN HetodayH -
neHn u Jlabpagop B KaHane*; COBMECTHYIO SKCILTyaTaIllI0 HAyIHO-TOCTHHUYHOTO
KOoMITIeKca B YKpauHe®; TpoeKTHl [leTposyara u 'amaka mo 1oObIIe CBepXTsKe-
JI01f HeddTH B peTroHe BeHecyaibl, M3BeCTHOM KaK «HeMTSHOM mosic OpruHOKO»
(Faja Petrolifera del Orinoco)¢, a Tak:Ke CMEIIIaHHBIN TIPOEKT 0 CTPOUTEITBLCTBY
KOMMEDPUYECKON U XKUJI0K HEABUXKUMOCTU, U3BECTHBIN Mo HazBaHueM «Mcnap-
takyze I1I» («Ispartakule I11»), B CramOyne (Typrmst)’.

B Tex cirygasix, Korma MHBECTUIIMOHHBIN TTPOEKT OCYIIECTBIIIETCS B cpepe 3Ko-
HOMUKH, pacCMaTPUBaeMOM TTPUHUMAIOIINM TOCYIapCTBOM B Ka4eCTBE CTpaTe-

! MexXmyHapOIHbBII LIEHTP O YPEryJIMpOBAHIIO MHBECTULIMOHHBIX criopoB (International Center
for Settlement of Investment Disputes (ICSID)) — sto Bxoasuiee B coctaB ['pynmbsl BcemupHo-
ro 6aHKa yupekJIeHne, CO3MaHHOe IS pa3peIleHUs] MeXIyHaPOIHbIX MHBECTUIIMOHHBIX CITIOPOB
B cooTBeTcTBMM ¢ KOHBEHIIMEH MO yperyMpoBaHUIO MHBECTULIMOHHBIX CITIOPOB MEXIY rocynap-
CcTBaMM ¥ (DU3MIECKIMHU WU I0pUAMYECKUMU JIMIIAMU IPYTUX rocynapcTs (BammHrToH, 18 Mapta
1965 r.) (Tak Ha3bIiBaeMoOl BarmHrroHckoit KoHBeHiueit) (eMm.: https://icsid.worldbank.org/apps/
ICSIDWEB/about/Pages/default.aspx).

2 Impreglio S.p.A. v. Islamic Republic of Pakistan, ICSID Case No ARB/03/3, Decision on Jurisdic-
tion (April 22, 2005). C TekcTamu apOUTPaKHbII pelleHUit, BBIHECEHHBIX o aruaoii MIIYUC,
MOHO O3HaKOMUThCs B MHTepHeTe mo ampecy: https://icsid.worldbank.org/apps/ICSIDWEB/
cases/Pages/AdvancedSearch.aspx.

3 Jan de Nul N.V. & Dredging International N.V.v. Arab Republic of Egypt, ICSID Case Ne ARB 04/13,
Decision on Jurisdiction (June 16, 2006).

4 Mobil Investments Canada Inc. & Murphy Oil Corporation v. Canada, ICSID Case Ne ARB (AF)/07/4,
Decision on Liability and Principles of Quantum (May 14, 2012).

5 Bosh International Inc. and B & P Ltd. Foreign Investments Enterprise v. Ukraine, ICSID Case
Ne ARB/08/11, Award (October 22, 2012).

% ConocoPhillips Petrozuata B.V., ConocoPhillips Hamaca B.V., ConocoPhilips Gulf of Paria B.V. & Cono-
coPhillips Company v. Bolivarian Republic of Venezuela, ICSID Case Noe ARB/07/30, Decision on
Jurisdiction and the Merits (September 3, 2013).

7 Tulip Real Estate Investment and Development Netherlands B.V. v. Republic of Turkey, ICSID Case
Ne ARB/11/28, Award (February 25, 2014).
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TMYECKOM, HAIpUMep B 00J1aCTh JOOBIUM IPUPOIHBIX PECYPCOB, CTPOUTEILCTBA
MHMPACTPYKTYPhI WIN TEJIEKOMMYHHUKALIMIA, B HEM BECbMa BEPOSITHO HAJIMUUE FOCY-
JAPCTBEHHOTO yJacTHUKA'. ETo BoB/IeUeHME B TOMOOHBIE IIPOSKTHI MOXKET paccMa-
TPUBATBCSI B KAYECTBE HATJISIIHOTO TIPOSIBJICHUS WIEH TOCYIapCTBEHHOIO BMeIlIa-
TEJIBCTBA B 5KOHOMHMUECKYIO AESITETBHOCTh, KOTOPOE B COBPEMEHHYIO 310Xy OOBIYHO
OITPaBIBIBACTCS HEOOXOMMMOCTBIO OOJIETYUTh COITMAIBHBIC ITPe0Opa30BaHMSI, CTH-
MYJIMPOBATh 9KOHOMUYECKHUIA POCT MIIM O0ECIICUNTD 3AILUTY KU3HEHHBIX UHTEPECOB
o6iectBa2. [1osiBieHME rocy1apCTBEHHOTO ITPEANIPUSTHS B KPYITHOM MHBECTULIMOH-
HOM IIPOEKTEe CTAHOBUTCS €llie 00Jiee BEPOSITHBIM, KOIIa CAMO T'OCYAapCTBO B CUITY
TeX WIK UHBIX IPUYMH He 00J1afaeT HEOOXOIMMbBIMU PECYpPCaMU ISl €T0 OCYIIECT-
BJIEHMS 1 BBIHYKIEHO IIPUBJIEKATH MHOCTPAHHOIO MHBECTOPA, HO XKeJIaeT IIPY 5TOM
COXpaHUTh KOHTPOJIb HaJl €0 peaii3aliieii v IOoc/IeayIoIIeil SKCIIyaTalueil.
[IpucyrcTBre rocynapcTBEHHOTO MPEATIPUATHS B MEXIYHAPOIHOM KOHCOP-
LMyMe UMeeT ABOMCTBEHHYIO nmpupody. Tak, ¢ OgHOM CTOPOHBI, BBUIY HaJI-
4yst ONpeAeICHHOM CBS3U C TOCYAAPCTBOM 3TO MPEANPUSITUE MOXKET paCCMaTPU-
BaThCsl B KAUeCTBE «IIPEICTABUTEISI» CYBEPEHHOM BIacTH, 00J1amalolero ooee
3HAYUTEIbHBIMU [TOTHOMOUMSIMU 110 CPABHEHMIO C OCTAJIbHBIMU YYaCTHUKAMU
koHcopumyMa. C Ipyroit CTOpOHBI, HECMOTPS Ha HAJIMUKME KOHTPOJISI CO CTOPO-
HBI TOCYIapCTBa, TOCYIaPCTBEHHOE TIPEANIPUATHE TTPOIOJIKAET OCTABATHCS CAMO-
CTOSATENbHBIM CYOBEKTOM MpaBa, 001aAal0uM 000COOJEHHBIM UMYILIECTBOM
1 BBICTYIIAIOIIMM B TPaXXaaHCKOM 000poTe OT cBoero uMeHu. C 3T0il TOUKU 3pe-
HUSI TOCYTaPCTBEHHBIN yYaCTHUK MEKITyHAPOIHOTO KOHCOPIIMYMa MOXET paccma-
TPUBATBLCS B KAYECTBE OOBIYHOIO KOMMEPYECKOI0 IIapTHEPA, CBSI3aHHOTO C OCTaJIb-
HBIMU YYaCTHUKAMU YCIIOBUSIMU IOTOBOPa O COBMECTHOM MPEAIIPUSITUML.
Hammaue y rocymapcTBeHHBIX ITPEIITPUSITHI CAMOCTOSITCIIBHOM TTPaBOCYOBEKT-
HOCTHU IIPU3HABAIOCHh B apOUTPAXKHOM ITPaKTHKe BHEIIHETOProBoii apOUTpakHOI
Kommccuu 1pu ToproBo-tpomeiiuieHHoI [Tanate CCCP (manee — BTAK), a Taxcke
B IOPUINIECKOM INTEpaType IMPUMEHUTETHHO K COBETCKIM BHEIITHETOPTOBBIM 00b-
eIMHEHMSIM, JaXKe HECMOTPSI Ha OOLLEITPU3HAHHOE HAJIMYME TECHOM CBSI3U MEXKIY
Humu 1 CoBeTCKUM rocynapcTBom®. Tak, B CBOEM PELeHUH I10 Ae1y U3ParIbCKOR

' Cwm, Hanpumep: Feit M. Responsibility of the State Under International Law for the Breach of Con-
tract Committed by a State-Owned Entity // Berkeley Journal of International Law. 2010. Vol. 28.
Issue 1. P. 142 (noctynHo B MHTepHeTe mo anpecy: http://scholarship.law.berkeley.edu/cgi/view-
content.cgi?article=1379&context=bjil).

2 Cwm, Haripumep: Badia A. Piercing the Veil of State Enterprises in International Arbitration. — Wol-
ters Kluwer, 2014. P. 4—5.

3 Cwm., nanpumep: JAyny JI.A. Kypc MmexmyHaponHoro yactaoro mpasa. B 3 1. T. 2. — M.: Crapk,
2002. C. 375—376; Berman H.J. Force Majeure and the Denial of an Export License Under Soviet
law: A Comment on Jordan Investments Ltd. v. Soiuznefteksport // Harvard Law Review. 1960.
Vol. 73. P. 1128, 1137.
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dupmer «Jordan Investments» mpotuB B/O «CoroszHedTeakcnopt» BTAK npu3sHa-
JIa, 9TO 3ampelieHne co cTopoHbl MuHmcTepcTBa BHelHel Toprosin CCCP ucrron-
HEHMST 3aKJTI0OYCHHOTO MEKITy CTOPOHAMU JJOTOBOPA M OTKA3 B BBIIAYe JTMIICH3UN Ha
BBIBO3 13 CCCP HedTenpomyKToB, Oyaydn 00s13aTeIbHBIM [UTSI OTBETYMKA, SIBJISI-
JIMCH OOCTOSITEITECTBAMHU (hOpC-Maxkopa, 0cBoOOXKIarormmMi «Coro3He(TEIKCITOPT»
OT OTBETCTBEHHOCTH 32 HEITOCTABKY'. OTBeUast Ha MOBOIBI MCTIIA O TOM, UTO OTBET-
YUK HE BIIpaBEe paccMaTpHUBaTh 3alIpellicHNe UCITOTHEHUSI TOTOBOPa CO CTOPOHBI
MuHmICTEepCcTBa KaK (hopc-MaxkKOpHOE 00CTOSITETLCTBO, TTOCKONBKY «Coro3He(PTesK-
CITOPT» 1 MUHKUCTEPCTBO BHEITHE TOPTOBIIN SIKOOBI SIBJISTIOTCST OpTraHAMU OITHOTO
1 TOTO e TocynapcTna, B cBoeM pemeHnn BTAK ormeTtuna, uro B cuiy ct. 19 TK
PC®CP u cBoero Ycrapa «Coro3He(DTEICKIIOPT» SIBIISITICS OpTaHU3aIIei, COCTOSI -
IIeH Ha XO3IICTBEHHOM pacueTe, CAMOCTOSTEIbHBIM CYOBEKTOM TTpaB — FOpHINIe-
CKUM JIUIIOM, BEICTYTIAFOIINM B 000POTE OT CBOETO MMEHU M BRIPAKAIOIIINM B TIpa-
BOOTHOIIICHMSIX CBOIO BOM0. OObeMMHEHNE He SIBIISTIOCH OPTaHOM TOCYTapCTBEHHOM
Biacth. [Toatomy, no 3akmoueHno BTAK, IOIBITKH UCTIIA OTOXIECTBUTH OTBET-
yrKa ¢ MUHMCTEPCTBOM OBUTH JIMIIIEHBI BCSIKOTO OCHOBAHUSI2.

JIBOMICTBEHHOCTB ITOJIOXKEHMSI TOCYIAPCTBEHHOTO YYaCTHUKA B MEXKIYHAPOITHOM
KOHCOPITNYME HATJISITHO TTPOSIBIIIETCS TIPY COBEPIIICHUM UM JCHCTBUI, IIPUBOIS-
X K HApYIICHUIO TTpaB MHOCTPAHHBIX YIaCTHUKOB KOHCOpPIIMyMa. B 3aBucrumo-
CTH OT XapaKTepa 3TUX ACHCTBUIA, a TAKXKe YCIIOBUI COOTBETCTBYIOIIETO COTJIAIIIe-
HMS O TIOOIIPEHUN Y B3aUMHOM 3aIIIATE KAITUTAJIOBIOXEHUI MEXK Ty TOCYTapCTBOM
MHOCTPAHHOTO MHBECTOPA ¥ ITPUHUMAIOIINM rOCyIapCTBOM (IIByCTOPOHHEE MHBE-
ctunmoHHoe cornamienue (bilateral investment treaty)) OTBETCTBEHHOCTD 3a HUX
MOKET BO3JIaraThCsl KaK Ha CaMOT'0 TOCYIapCTBEHHOTO YIaCTHUKA, TaK M Ha TOCY-
nmapctBo. TeM caMbIM, CTOJIKHYBIIHCH C HECOOXOTMMOCTBIO 3aIlIUThI CBOMX TIpaB
B ITOIOOHOM CUTYalIM1, MHOCTPAHHBIC YIACTHUKK MOTYT 0Ka3aThCsI TTepeT BEI0O-
POM: IPEABSIBUTE MCK O HAPYIIIEHUH JOTOBOPA O COBMECTHOM IIPEATIPUSITUN HETIO-
CPEICTBEHHO K TOCYIapCTBEHHOMY YUYaCTHUKY, TIPSIbSIBUTH MICK O HAPYIIICHUH JIBY-
CTOPOHHETO MHBECTUIIMOHHOTO COTTAIICHNS K IIPUHUMAIOIIIEMY TOCYIaPCTBY WIIN
K€ OMTHOBPEMEHHO TPEIbSIBUTD ABa TapalICIbHBIX KCKAa K 000MM OTBETYMKAM.

[TpuHMMAast BO BHUMaHUE YBEJIMUCHIE YMCIIa KPYITHOMACIIITAOHBIX MTHBECTH-
LIMOHHBIX IIPOEKTOB C TOCYIAPCTBEHHBIM YJaCTHEM, OCYIIIECTBIISIEMBIX B (DopMe
MEXITYHAPOIHBIX KOHCOPIIMYMOB, TIpaBUJIbHAS IOpUANYCCKAS KBATU(DUKAIIIS
TMEWCTBUI TOCYTIapCTBEHHOTO YIaCTHUKA, IOHMMAaHUE XapaKTepa I0IyCKaeMOro
M HapyIIeHMsI, a TaKKe BHIOOP HaIIeXaIeil (hopMbl 3aIIUTHI TIPaB MHOCTPaH-
HBIX THBECTOPOB B IIOTOOHBIX CUTYAIIUSIX IIPUOOPETAIOT OOJIBIIIYIO aKTYaIbHOCTD.

' Jlyny JIL.A. Yxa3. cou. C. 375.
2 Tamxe. C. 375—376.
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COOTBETCTBEHHO, IICJIbI0 HACTOSIIICH CTAThU SIBIISICTCS PACCMOTPEHME OCHOBA-
HUIA BOBMOXHOM OTBETCTBEHHOCTHU TOCYAApCTBA 3a NEUCTBUS rOCY1apCTBEHHO-
IO YYaCTHMKA MEXIYHAPOTHOTO KOHCOPIINYMa, Pa3IInii MEX Iy TPeOOBaHUSIMU
MHOCTPAHHBIX YYAaCTHUKOB KOHCOPIIMYMOB Ha OCHOBAaHWH JOTOBOPA O COBMECT-
HOM TIPEANIPUSITAN U NX TPeOOBAHUSIMI HAa OCHOBAHUHU IBYCTOPOHHETO MHBECTH -
LIMOHHOTO COTJIAIICHHUSI, a TAKKE BO3MOXKHBIX ACHCTBUIT MHOCTPAHHBIX YIaCTHU -
KOB B CJIyyae HapyIIeH!s NX IIpaB.

2. O0mue NPUHIUIbBI OTBETCTBEHHOCTH FOCY/IapCTBA
3a JIeliCTBUS rOCyAaPCTBEHHOTO YYACTHUKA
MEeXKIYHAPOJAHOTO KOHCOPLMYMa

ITockobKYy rocymapCTBEeHHBIN YIaCTHUK KOHCOPIUYMA SIBISIETCSI CaMO-
CTOSITEJIbHBIM CYOBEKTOM IIpaBa, 110 O0LIeMY IIpaBULy FOCYIapCTBO HE HECET
MEXIYHAPOIHO-IIPABOBOI OTBETCTBEHHOCTH 32 ero AeiicTBUsl'. UMeHHO 1103TOMY
IIJIST BO3JIOKEHMST Ha TOCYIapCTBO OTBETCTBEHHOCTH 3 ICHICTBHS TOCYIapCTBEH-
HOIO yYaCTHMKA HAa OCHOBAHMM MEXIYHApPOIHOIO IpaBa MHOCTPAHHOMY MHBe-
CTOPY HYXHO YCTAHOBUTb, YTO CaMO I'OCYIApCTBO COBEPIUMIO MEXIYHAPOIHOE
rpaBoHapyieHue. OO1LKe MPUHLIUIILI 9TOM OTBETCTBEHHOCTU C(HOPMYIMPOBAHDI
B mipoekTe I[1paBmi 00 OTBETCTBEHHOCTH TOCYIapCTBa 3a MEXKIYHApOIHBIC TIpa-
BoHapymeHus, nmpuHsaToM Komuccueit mexxayHapomHoro nmpaa OOH B 2001 r.
(mamee — IIpaBuia 06 OTBEeTCTBEHHOCTHU rocymapctBa). CormacHo cT. 2 Ipa-
BMJI 00 OTBETCTBEHHOCTHU rOCYIAPCTBA MEXAYHAPOIHO-IIPOTUBOIIPABHOE Aesi-
HME ToCcyJapCcTBa UMEET MECTO, KOrIa KaKoe-1100 MOBeIeHKEe, COCTOSIIIEE B IEii-
CTBUM WM 0€3MECTBUU: a) IPUCBAMBAECTCS FOCYAaPCTBY 10 MEXIYHAPOIHOMY
rpaBy; b) npeacrasisieT co60il HapyllIeHHe MEXIYHapOIHO-IIPAaBOBOIo 00s13a-
TEJILCTBA STOrO FOCYAapCTBa.

JpyruM OpUHLMIIMAIBLHO BO3MOXKHBIM CIIOCOOOM BO3JIOXEHUSI Ha TOCyaap-
CTBO MEXKIYHAapOITHO-TIPABOBOI OTBETCTBEHHOCTH 3a IEMCTBHS TOCYIapCTBEH-
HOT'O IPEAIPUSITUS SIBISIETCS TAK HA3bIBAEMOE «CHSITUE KOPIOPATUBHOI Byain»
(piercing the corporate veil), Korna caMoCTOsITe/ IbHAS! FOPUAMYECKAS TIMYHOCTH KOM-
IMAaHUYW UTHOPUPYETCS U €€ NeMCTBUS IIPUCBAMBAIOTCS €€ MOJLKHOCTHBIM JTUIIAMK

' Cwm.: Crawford J. The International Law Commission’s Articles on State Responsibility. Introduc-
tion, Text and Commentaries. — Cambridge University Press, 2002. P. 112.

2 Draft articles on Responsibility of States for Internationally Wrongful Acts. TekCT Ha pycCKOM sI3bIKe
noctyrneH B MHTepHete no aapecy: http://docs.cntd.ru/document/901941379. IpaBuia o6 oTBeT-
CTBEHHOCTH TOCYIapCTBa 4acTo MPUMEHSUTUCH CYIaMU U apOUTPakHBIMKM TPUOYHAIAMU B Kade-
CTBE MEXIYHapOIHO-MPaBoBOro oowivasi (cM.: EDF Services (Limited) v. Romania, ICSID Case
Ne 05/13, Award (October 8, 2009), para. 187 (n. 7)).
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WM aKIMoHepaM'. XoTs mocite pereHust MexayHapomaHoro cyna OOH mo nery
Barcelona Traction, Light & Power Co.> nanHasi uzest IpO4YHO 3aHsLIa MECTO B MEX-
JIyHapOJIHOM MpaBe, €e MPaKTUYeCKOEe MPUMEHEHUE B MHBECTULIMOHHOM apOu-
TpaXke CTOJIKHYJIOCH CO 3HAUMTEIbHBIMU 3aTPyTHEHUSIMIE. IX MOXXHO OOBSICHUTD
BBICOKMM YPOBHEM TpeOOBaHMIA IJIs IpUMEHEHUs JaHHOU TEOPUH, a UMEHHO
HEOOXOTMMOCTBIO YCTaHOBJICHNUS (haKTa MCITOIb30BaHMS TOCYIapCTBOM KOPIIO-
PaTUBHOI CTPYKTYPHI UCKIIIOUUTENIBHO C 1IeJIbI0 MolleHHnYecTBa (fraud) mmn
VKJIOHEHUSI OT 00s13aTeIbeTB (evasion)t. [1ocKoIbKy TPUMEHUTETBHO K MEXIY-
HapOIHBIM KOHCOPIIMYMAaM C TOCYIapCTBEHHBIM YJ9aCcTHEM ITOTO0OHBIN CIieHapUii
MPEACTABISIETCS MATIOBEPOSTHBIM, MOCIEAYIOLIEE U3TI0XKEHUE KOHLIEHTPUPYETCS
Ha PaCCMOTPEHMU IBYX 3JIEMEHTOB MEXIYHAPOIHO-TIPOTUBOIIPABHOTO IESTHUS
rocynapctsa 1o [IpaBuiaamM 06 OTBETCTBEHHOCTH TOCYIapCTBa.

3. Bo3/okeHne Ha roCyAapcTBO OTBETCTBEHHOCTH
3a IefiCTBUS TOCYIAPCTBEHHOTO YYACTHUKA
MEXKIYHAPOJHOTO KOHCOPIMyMA

Cornacho IIpaBuiaMm 006 OTBETCTBEHHOCTH TOCYIapCTBa, CIydau, KOTraa OTBET-
CTBEHHOCTb 3a ICHCTBUS TPETHUX JIMI] MOXKET BO3JIaraThCsl Ha TOCYIapCTBO, BKITIOYAIOT
B ce0s1 MOBEACHNE OPraHOB rocyaapcTBa (CT. 2), TOBeACHUE JIUII I 00pa30BaHMUIA,
OCYIIIECTBIISIOIINX 3JIEMEHTHI TOCYIapCTBEHHO BIACTH (CT. 5), a TAKXKe TIOBEICHME
TTO1T PYKOBOJCTBOM WJIM KOHTpoJieM TocynapcTsa (cT. 8). Tak, cT. 4 paccmMaTpuBaeT
MTOBENICHNE JIIOOOT0 OpraHa rocy1apcTBa B Ka4eCcTBe ACSTHUST JAHHOTO TOCyIapCcTBa 1o
MeXITyHapOIHOMY IIPaBy HE3aBUCHUMO OT TOTO, OCYILIECTBIISIET JI 3TOT OpraH 3aKOHO-
JaTeJIbHBIC, UCTIOTHUTEIbHBIC, CYIcOHbIC MJTU KaKue-I1M00 MHbIe (DYHKIINN, He3aBHU-
CHIMO OT MOJIOKEHHSI, KOTOPOE OH 3aHMMAaeT B CUCTEME TOCyIapCcTBa, M HE3aBUCUMO
OT TOTO, SIBJISICTCS I OH OPTaHOM LICHTPaJIbHOM BIACTU WJIX aIMUHUCTPATUBHO-
TeppPUTOPHAIBHON eIUMHULIBI rocyaapcTBa. B cBoro ouepens cT. 5 [1paBui 06 oTBeT-
CTBEHHOCTH roCyapcTBa MpeIycMaTpUBaeT, YTO TTOBEACHME JIUIIA I 00pa30BaHUsI,
HE SIBJISTIOIIETOCS OPTaHOM TOCyIapCTBa B COOTBETCTBUU CO CT. 4, HO YITOJTHOMOUEH-

' Cwm., nanmpumep: Black’s Law Dictionary. 6" ed. — West Pub., 1990. P. 1147—1148.

2 Belgiumv. Spain — Barcelona Traction, Light and Power Company, Limited (New Application: 1962),
Judgment of 5 February 1970, Second Phase — Judgments, [1970] ICJ Rep. 1 (zoctyrHo B MHTEp-
Hete 1o aapecy: www.worldlii.org/cgi-bin/download.cgi/cgi-bin/download.cgi/download/int/cas-
es/1CJ/1970/1.pdf).

3 Fadallah I. Are States Liable for the Conduct of Their Instrumentalities? ICSID Case Law // State
Entities in International Arbitration (= IAI Series on International Arbitration. Ne 4) / E. Gaillard,
J. Younan (eds.). — Juris Pub., 2008. P. 24.

4 CM.: Crawford J. Op. cit. P. 112.
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HOTO TIPaBOM 3TOT'0 TOCyAapCTBa OCYIIECTBIISITH AJIEMEHTHI TOCYIapCTBEHHOIM BJIaCTH,
paccMaTpuBaeTCsl Kak IessHe 9TOro ToCyIapcTBa Mo MeXIyHApOIHOMY IpaBy, IIpu
YCJIOBUM YTO JJaHHOE JIMLIO U 0Opa30BaHUeE AEHCTBYIOT B 3TOM KauyecTBe.

HakoHell, B COOTBETCTBUU €O CT. 8§ MOBeAeHWE JTWULA WX TPYTIIbI JTALL MOXKET
paccMaTpUBaThCs Kak JessHUEe TOCylaapcTBa Mo MEXAYHAPOAHOMY TIpaBy, eCliu
5TO JINLIO WIW TpyMIia Jull (aKTUYECKH NEeHMCTBYIOT MO YKa3aHUSIM JIMOO IO/,
PYKOBOJICTBOM WJIM KOHTPOJIEM 3TOTO TOCYAapCTBa MPU OCYIIECTBICHUN TaKO-
ro roBeaeHus1. [IprcBoeHNE TOCYIAapCTBY IMOBEACHMS TI0 3TOM CTaThbe TpeOyeT
He TOJIbKO HaJIMYMsI OOIIET0 KOHTPOJISI CO CTOPOHBI FOCYAapCcTBa, HO U (pakTUUe-
CKOTO OCYILIECTBJIEHUSI KOHTPOJISI HaJl TTOBeIeHUEM B KOHKPETHOM cilyvae, a TaK-
XKe TIPU3HAHUS COBEPIIAEMBIX JIMIIOM WJIU TPYIINIONA JINL] AEUCTBUI B KaYeCTBE
COCTaBHOI YaCcTU paccMaTpUBaeMOTO ToBeaeHMs'. JlaHHas CTaThs MPeACTaB-
JIIeT co00t UCKITIOUeHNE M3 OCHOBOIIOJIATAIOIIETO MPUHIIMITA MEXIYHAPOIHO-
MpaBOBOI OTBETCTBEHHOCTU, COTJIACHO KOTOPOMY rOCYAapCTBO I10 0011eMy Tpa-
BUJTy HE OTBEYAET 3a MOBEACHUE YAaCTHBIX JIULL K OpraHU3aluii?.

Kak ormeuaercst B KommeHTtapuu K I1paBuiam 06 OTBETCTBEHHOCTH Tocyaap-
CTBa, OWH JINIIb (DAKT IMepBOHAYATLHOIO CO3IaHMsI TOCYAApPCTBOM IOPUANYECKO-
IO JINIAa HA OCHOBAHWM CITEIIMAIbHOTO 3aKOHA MJIU MHBIM 00pa3oM He SIBIISIETCS
JIOCTATOYHBIM OCHOBAHMEM JUTS TIPUCBOEHUS TOCYIAPCTBY TTOCIIEIYIOIETO TTOBEIE-
HUs1 naHHOTO Jiuia®. IToCKObKY 1opuandecKue Juiia, Haxoasa1mecs: B COOCTBEHHO-
CTH roCyIapcTBa U B 3TOM CMbICJIE MOIEKALINE €r0 KOHTPOJIIO, pacCCMaTpUBAIOTCSI
B KQUeCTBE CAMOCTOSITEJIbHBIX CYOBEKTOB TpaBa, MPearnoaraeTcsi, YTo UX rmoBeje-
HUE TIPY OCYIIECTBICHUM UMU CBOEH AeSITEIbHOCTU He TTPUCBAaBAETCsI TOCYAApCTBY,
€CJIM TOJIBKO OHM HE OCYIIECTBIISIOT 3JIEMEHTBI FTOCYIapCTBEHHO BIaCTH B 3HAUEHUU
ct. 5 IIpaBuit 06 oTBeTCTBEHHOCTHU TocyaapcTBas. [1omoOHbII moaxoa ObLI MCOb-
30BaH, HalIpUMep, B OTHOIIEHU (PaKTUICCKOTO U3BSTHUS UMYIIECTBA HAXOISIIICH-
csl B TOCY/IapCTBEHHOI COOCTBEHHOCTH HE(MPTSAHO KOMITAHUM B CJTy4ae OTCYTCTBUS
JIOKA3aTeIbCTB UCIOJIb30BaHMsI TOCYIapCTBOM CBOETO MpaBa COOCTBEHHMKA B Kaue-
CTBE MeXaHu3Ma Il MOOYKAeHUS] KOMIIAHUU K U3bSITUIO COOCTBEHHOCTH®.

' Dolzer R., Schreurer C. Principles of International Investment Law. 2™ ed. — Oxford University
Press, 2012. P. 222.

2 Hobér K. State Responsibility and Attribution // The Oxford Handbook of International Invest-
ment Law / P. Muchlinski, F. Ortino, C. Schreurer (eds.). — Oxford University Press, 2008. P. 557;
Schicho L. State Entities in International Investment Law (=Studien zum Internationalen Investi-
tionsschutzrecht. Bd. 4). — Nomos, 2012. P. 148.

3 Crawford J. Op. cit. P. 112.
*  Ibidem.

> Ibidem (tatatel u3: SEDCO Inc. v. National Iranian Oil Co., (1987) 15 Iran-U.S.C.T.R. 23; Interna-
tional Technical Products Corp. v. Islamic Republic of Iran, (1985) 9 Iran-U.S.C.T.R. 206; Flexi-Van
Leasing, Inc. v. Islamic Republic of Iran, (1986) 12 Iran-U.S.C.T.R. 335, 349).
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C mpyroii CTOPOHBI, B TEX CIyJasix, KOTIa MMEIOTCS JOKA3aTeIbCTBA OCYIIIECT-
BJIEHUSI KOpriopaluMeid myOInYHbIX MOJHOMOYMI WJIM UCITOJIb30BaHMSI rocynap-
CTBOM CBOErO IpaBa COOCTBEHHOCTU B KOPHOpALMUW UM KOHTPOJISI Hal HEM
CrelMalibHO IJISI JOCTUXEHMSI OMPENeJIeHHOTO pe3yJbTaTta’, pacCMaTpUBaAEMOE
MOBEIEHNE MOXET ObITh ITPUCBOEHO rocya1apcTBy?. B To e BpeMsi HeJlb3s1 HE OTMe-
TUTh, YTO MpakTuKa apoutpaxa nox arugoit MIIYUC nomyckaer npumeHeHne
cT. 8 [IpaBu 06 OTBETCTBEHHOCTH TOCYIAPCTBA K JIIOOOMY TTOBEACHUIO KOHTPOJI-
pPYEMbIX TOCYAapCTBOM JIW1I, BHE 3aBUCHUMOCTH OT TOTO, SIBJISIETCS JIK OHO 1O CBO-
eMy XapaKTepy KOMMEPUECKNM (TaK Ha3bIBaeMbIC acta iure gestionis) VI 3Ke CBSI-
3aHHBIM C OCYIIIECTBJIICHEM rOCyIapCTBEHHOM BIaCTH (TaK Ha3bIBaeMBIC acta iure
imperii)*. BMecte ¢ TeM gaxe Haauuue y rocymapcrsa 100%-Hoii 1011 B yCTAaBHOM
KamnuTaljie ToCy1apCTBEHHOrO y4aCTHUKA MEXIYHApOAHOTO KOHCOPLIMYMa CaMO
o cede He SIBISIETCS] JOCTaTOYHBIM OCHOBAHUEM [IJIs1 TIPUCBOEHUSI TOCYT1apCTBY
OTBETCTBEHHOCTH 3a €ro MeicTBuUs 110 cT. 8 I1paBuia 00 OTBETCTBEHHOCTH TOCY-
nmapctBa‘, [ IprucBoeHUSI TaKOil OTBETCTBEHHOCTH TpeOyeTcs Hammane 3pdek-
TUBHOT'O KOHTPOJISI CO CTOPOHBI TOCYIapCTBAa B OTHOLIEHUU KOHKPETHOIO aKTa
IIPOTUBOIPABHOIO MOBEAEHUS TOCY1apCTBEHHOIO YYaCTHUKA’.

XoTs1 apOUTPAKHOM MPaKTUKE U3BECTHbI C/Tydau MPU3HAHUS TOCYIaPCTBEHHBIX
NpennpusITA B KaUecTBe OpraHa rocyaapcTna‘, a Takxke B KauecTBe Jrlia, OCy-
LLIECTBJISIIOIIETO 2JIEMEHTbI TOCYIAPCTBEHHOM BJIACTH’, MOBEACHUE TOCY1apCTBEH -
HOTO YYaCTHMUKA MEXIYHAPOIHOTO KOHCOPLIMYMA, HE Ha/IeJIEHHOIO KAKMMU-IM00
BJIACTHBIMM MOJJTHOMOYMSIMU, BEPOSITHEE BCETO, OYIET MOANAAATh MO KaTErOpuio
«MOBEAEHUE MO PYKOBOJACTBOM WJIM KOHTPOJIEM TOCYIApCTBa», MPEAYCMOTPEH -

' Ibidem (umratel us: Foremost Tehran, Inc. v. Islamic Republic of Iran, (1986) 10 Iran-U.S.C.T.R. 228;
American Bell International Inc. v. Islamic Republic of Iran, (1986) 12 Iran-U.S.C.T.R. 170).

2 Ibidem (uuratel us: Herzberg at al. v. Finland, decision of 2 April 1982, G.A.O.R., Thirty-fifth Ses-
sion, Supplement Ne 40 (A/37/40), p. 61 (para. 9.1); Xv. Ireland (App. 4125/69) (1971), 14 Yearbook
E.C.H.R. 198; Young, James and Webster v. United Kingdom, E.C.H.R., Series A, Ne 44 (1981)).

3 Noble Ventures, Inc. v. Romania, ICSID Case No ARB/01/11, Award (October 5, 2005), para. 82;
Bayindir Insaat Turizm Ticaret Ve Sanayiv. lalamic Republic of Pakistan, ICSID Case Ne ARB/03/29,
Award (August 27, 2009), para. 129.

4 Badia A. Op. cit. P. 169.
S Ibidem.

® Gallus N. State Enterprises as Organs and BIT Claims // The Journal of World Investment & Trade.
2006. Vol. 7. Ne 5. P. 777—1779.

7 Limited Liability Company Amto v. Ukraine, Arbitration Institute of the Stockholm Chamber of Com-
merce, Arbitration Ne 080/2005, Final Award (March 26, 2008), para. 102 (http://italaw.com/sites/
default/files/case-documents/ita0030.pdf).
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Hy1o cT. 8 [IpaBmII 06 OTBETCTBEHHOCTH TocynapcTBa. [1pu 3ToM MHOCTpaHHBIM
yJacTHMKAM KOHCOPIIMYMA CIIeAYyeT YIUTBIBATh, YTO MPAKTUKA MEXIYHAPOIHOTO
WHBECTUIIMOHHOTO apOUTpaka BeCbMa OCTOPOKHO ITOIXOINT K ITPHUCBOCHUIO TOCY-
JApCTBY OTBETCTBEHHOCTH 3a IEUCTBUS TOCYIapCTBEHHBIX ITPEATIPUSITHI Ha OCHO-
BaHUH CT. 8 [IpaBMII 00 OTBETCTBEHHOCTH TOCYAapCTBa, paCCMaTPUBast IOT00HOE
IIPUCBOCHNE B KAYECTBE «MCKITIOUNTEIFHOTO»'. [IprCBOCHIIE OTBETCTBEHHOCTH Ha
MTAaHHOM OCHOBAaHWHU MMEJI0O MECTO, HAIIpUMEP, B CIIydae pelIeHUs] pacCTOPTHYTh
KOHTPaKT ¢ MTHOCTPAaHHBIM MHBECTOPOM, TTOJTYIMBIINM TIPSIMOE pa3peIIeHUE CO
CTOPOHHI TIPAaBUTEIBCTBAY; KOHKPETHBIX MIPEANMCAaHN, CIeIaHHBIX MUHUCTEP-
CTBOM, KOTOPOE HAIPABJISIIO AEHCTBUS TIPEACTaBUTEIICH TOCYIapCTBa B COBETE
IUPEKTOPOB M 00IIIeM COOpaHMH aKIIMOHEPOB KOMITAHUK®, a TaKKe (DOPMHUPO-
BaHUS OPTaHOB YIIPABJICHUS TPEAIPUSTHS TTPESUMYIIICCTBEHHO* NI MCKITIOUN -
TEJbHO U3 TOCYIapCTBEHHBIX YNHOBHUKOB®.

HMIMeHHO TTI03TOMY C 1IeJIbI0 YCUJICHUS CBOEH MO3UIIMU ITyTEM BO3MOXKHOTO
HCTI0IB30BaHMs CT. 5 [IpaBri1 06 OTBETCTBEHHOCTH rOCYIapCTBa B KAYSCTBE aJlb-
TEPHATUBHOTO OCHOBAHUSI IUISI IIPVCBOCHMS TTIOBEICHMS TOCYIapPCTBY MHOCTPaH-
HBIM WHBECTOpaM €Ille Ha CTaIny BEACHUS IepeTOBOPOB MO CO3MAHUIO MEXK-
TYHAPOIHOTO KOHCOPIIMYyMa CIIeAyeT BHUMATEIbHO ITPOaHAIM3UPOBATh CTATyC
TOCyIapCTBEHHOTO YYaCTHUKA C TOYKM 3PSHUS HAJTMIMS Y HETO BIIACTHBIX IIOJTHO-
Mounii. [Ipr3HakaMu HaTMIKS TOTOOHBIX TTIOJTHOMOYWIA MOTYT SIBIISITHCSI, HATIPH -
Mep, OTCYTCTBHE KOMMEPUYECKOI CBOOOIBI TOCYIaPCTBEHHOTO MPEATIPUSITHS Ha
PBIHKE 3JIEKTPO3HEPTUH B COUYSTAHUM C MCTIOBb30BAaHUEM €T0 B KAYeCTBE MHCTPY-
MEHTa IIJIST UCTTOJTHEHUSI TOCYTapCTBEHHBIX PEIIeHU, KaCaIOIINXCs YCTaHOBIICe-
HUS LIEH Ha 3JIeKTPO3HEPTUIO®.

' EDF Services (Limited) v. Romania, ICSID Case Ne 05/13, Award (October 8, 2009), para. 200.

2 Bayindir Insaat Turizm Ticaret ve Sanayi A.S. v. Islamic Republic of Pakistan, ICSID Case
Ne ARB/03/29, Award (August 24, 2009), para. 125.

3 EDF Services (Limited) v. Romania, 1ICSID Case Ne 05/13, Award (October 8, 2009), paras.
208—2009.

4 Salini Construttori SpA and Italstrade SpA v. Kingdom of Morocco, ICSID Case Ne ARB/00/4, Deci-
sion on Jurisdiction (July 23, 2001), para. 32.

S L.ES.I Sp.A. et ASTALDI S.p.A. v. République algérienne démocratique et populaire, 1ICSID Case
Ne ARB/05/3, Award (November 12, 2008), paras. 107—108.

®  Nykomb Synergetics Technology Holding AB v. The Republic of Latvia, Arbitration Institute of the
Stockholm Chamber of Commerce, Arbitral Award (December 16, 2003), para. 4.2 (http://italaw.
comy/sites/default/files/case-documents/ita0570.pdf).
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4. Hapymenue goroopa,
OTHOBPEMEHHO MpeJCTaBJIsAIomee coO00ii HApyIeHne
MeKIyHAPOIHO-NPABOBOTO 0053aTEIbCTB
rocyaapcTaa

B03MOXHOCTB BO3JIOXKEHUS HA TOCYAapCTBO OTBETCTBEHHOCTH 3a ITOBEIECHIE
rOCYyIapCTBEHHOTO YYaCTHUKA MEKIYHAPOIHOTO KOHCOPIIMYMa, BhIpa3UBIIICECs
B HapyIIEeHUH JOTOBOPHBIX 00s13aTeJIbCTB TTepe er0 MHOCTPAHHBIMU YYAaCTHU -
KaMM, CaMo I10 cebe He SIBJISIeTCS TOCTATOYHBIM OCHOBAHHUEM JIJIST HACTYIIICHUS
MEXIYHapOIHO-TIPAaBOBOI OTBETCTBEHHOCTHU rocymapctsa. JIJist BO3JIOXKEHMST Ha
TOCYIapCTBO TaKO OTBETCTBEHHOCTH MHOCTPAHHOMY MHBECTOPY HEOOXOINMO
YCTaHOBUTb, UTO JICHCTBUS TOCYIAPCTBEHHOTO YIaCTHHUKA MPEIACTABIISIOT COOO0I
HapylleHNe MEXIYHapOIHO-TIPABOBBIX 00s13aTeILCTB rocyaapcTsa. [1pu atom,
KaK HEOJHOKPATHO MPU3HABAIOCH B PEIIEHUSIX MEXKIYHAPOIHOTO MHBECTUIINOH-
HOTO apOuTpaxka, JaJieko He Kaxk/10e HapyllleH!e IOroBOpa MPeaCcTaBIsieT CO00M
HapylleH’e IBYCTOPOHHETO MHBECTULIMOHHOTO COTJIAIICHUS ',

Tak, Kak ObLIO OTMEUEHO B PELLIEHUU O FOPUCIUKIIWY 110 ety Impreglio v. Islamic
Republic of Pakistan, 17151 TOro 4T00bI MpeAIIoaaracMoe HapyleH1e 10roBopa MOrJio
MIPENICTaBIIATE COOOI HapyIIeHUE IByCTOPOHHETO MHBECTUILIMOHHOTO COTTIAIICHUSI,
OHO JIOJDKHO SIBJISIThCS PE3YJILTATOM TTOBEICHMSI, BEIXOASIIETO 32 pAMKH ITOBEICHUS
PSIIIOBOTO KOHTpAreHTa 1o AoroBopy?2. CoctaB apOuTpaka yKasas, 4To TOJIBKO rocy-
JIapCTBO B IIPOLIECCE OCYLLIECTBIEHUSI CBOEI CyBepeHHOI BiacTu (puissance publique),
a He B KaUeCTBE CTOPOHEI 10 JOTOBOPY MOKET HAPYIITUTh 00S13aTeIbCTBA, TIPUHSTHIC
ITO COOTBETCTBYIOIIEMY MHBECTUILIMOHHOMY COTJIallIeHHI0. VIHBIMHU CJI0BaMU, COTJIa-
IICHIE O B3aNMHOIA 3aIlIMTe KAITMTAJIOBIIOXKEHUI MPEIOCTaBISIET MHBECTOPY Cpell-
CTBO IPABOBOIA 3aIIIUTHI TOJILKO B TOM CJIydae, KOraa MHBECTOP IIPOIEMOHCTPUPYET,
YTO 3asIBJISIEMBIC YOBITKH SIBIUIMCH PE3YJIETATOM ITOBEACHMST ITPUHUMAFOIIIETO rocy-
JApCTBa, IEHMCTBYIOIIETO B HAPYIIIEHNE 00S13aTeJILCTB, IPUHSTHIX HA ceOsI TI0 JaHHO-
My cornaieHuo’. CoriacHO JaHHOMY PeIlieHIO, TTON00HbIE HAPYIIIEHUsI ITOTEHIIN-
aJIbHO MOTYT TPEICTaBIISITh COO0I «HeCTIpaBeUTMBbII M HEPABHOITPABHBIN PEXXKM»
WU «HEeOoIpaBIaHHbIC WM TUCKPUMHUHAILIMOHHBIC MEPhI»*, a TAKKE «3KCITPOITPH-

' Impreglio S.p.A. v. Islamic Republic of Pakistan, ICSID Case Ne ARB/03/3, Decision on Jurisdic-
tion, (April 22, 2005), para. 260; Bayindir Insaat Turizm Ticaret ve Sanayi A.S. v. Islamic Republic of
Pakistan, ICSID Case Ne ARB/03/29, Award (August 24, 2009), para. 180.

2 Impreglio S.p.A. v. Islamic Republic of Pakistan, para. 260.

3 Ibid., para. 260; cm. takxke: Biwater (Gauff) Tanzania Ltd. v. United Republic of Tanzania, ICSID
Case Ne ARB/05/22, Award (July 24, 2008), para. 489.

Impreglio S.p.A. v. Islamic Republic of Pakistan, para. 270.
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allMIO VT MEPBI, PaBHBIC TI0 TTOCICACTBUSIM SKCITPOIIPUALINI»' B 3HAUCHUH COOT-
BETCTBYIOIIIETO IBYCTOPOHHETO MHBECTUIIMOHHOTO COTJIAIIICHMS.

AHAJIOTUIHBIM 00pa30M B pellieHnH 110 neiy Bayindir Insaat Turizm Ticaret ve
Sanayi A.S. v. Islamic Republic of Pakistan oTMe4anocsk, 4To HapyllIeHHe IByCTOPOH-
HETO MHBECTUIIMOHHOTO COTJIAIICHUS OTIIMYASTCS OT HApYIIIeHUST TOTOBOpa: apOu-
TPaXXHBIN TPUOYHAJ HOJKEH YCTAHOBUTD COCTAB HAPYIICHUS, TI0 CBOCH MPUPO-
JIe OTVIMYAIOIIETOCS OT ITPOCTOTO HAPYIIIEHUS JOTOBOPA, APYTUMU CIIOBAMHU, TaKOE
HapyIlleHHe, KOTOPOE TOCYIapCTBO COBEPIIIACT B TIPOIIECCE OCYIIECTBIICHIS CyBEepEH-
Holi BmacTu. [1o MHEHIIO paccMaTpUBABIIIETO TaHHOE AeJI0 TPUOYHAIA, TTOMOOHBII
B3IJISIZT COTTIACYeTCsI C HeTbIM psimoM ne1, Bkimodasts RFCC v. Kingdom of Morocco?,
Waste Management, Impreglio v. Islamic Republic of Pakistan* v Duke Energy v. Republic
of Ecuadors, X0Ts npyTryie TPUOYHAJIBI OKa3aIMCh MEHee TPeOOBaTeTbHBIMUC.

[Tpumepamu HapyIIeHUI TOTOBOPa, KOTOPHIE MOTYT BJIeUb 32 OO0 MeXKIyHa-
POIHO-TIPABOBYIO OTBETCTBEHHOCTH TOCYIAPCTBA, SIBIISIIOTCS «SIBHOE M TUCKPH-
MMHAIIMOHHOE OTCTYIICHHE» OT IpaBa, PeTyINPYIOIIeTO JOTOBOP, WIN «HE000-
CHOBaHHOE OTCTYIICHNE OT IIPUHITUIIOB, IIPU3HABAEMBIX OCHOBHBIMA MUPOBBIMU
IIPaBOBBIMHM CHCTeMaMM»’. Tak, TOCYyIapCcTBO MOXET HECTH MEXIyHapOIHO-
IIPaBOBYIO OTBETCTBEHHOCTD, KOTZIa OHO MIPEXIEeBPEMEHHO IMPEKPaIaeT JOTOBOP
1 KOTJIa TaKOe TIPpeKpaIlieHIe OCYIIECTBIISICTCS «ITyTeM OCYIIECTBICHMS CYBEpPEeH-
HOI1 BJIaCTU BMECTO OCYIIECTBIICHUS TIpaBa 1o JOTOBOPY»:. ['0cymapcTBO MOXKET
TaKKe HECTU MEXIYHapOITHO-TIPAaBOBYIO OTBETCTBEHHOCTh 3a HAPYIIIEHHUE TOTO-
BOpa B TeX CIIy4asx, KOTIa OHO JeJlacT OeCITOIe3HBIM MEXaHN3M pa3pellIeHMS CII0-
POB, BO3HUKAIOIINX M3 TOTOBOPA, OCTaBJIsAsI THOCTPAHHOTO MHBECTOpA Oe3 BO3-

' Impreglio S.p.A. v. Islamic Republic of Pakistan, para. 274.

2 Consortium RFCC v. Kingdom of Morocco, ICSID Case Ne ARB/00/6, Award (December 22, 2003),
para. 48.

3 Waste Management, Inc. v. United Mexican States, ICSID Case Ne ARB (AF)/00/3, Award (April 30,
2004), para. 115.

4 Impreglio S.p.A. v. Islamic Republic of Pakistan, paras. 266—270.

5 Duke Energy Electroquil Partners and Electroquil SAv. Republic of Ecuador, ICSID Case Ne ARB/04/19,
Award (August 18, 2008), para. 345.

CwM., Haripumep: Bayindir Insaat Turizm Ticaret ve Sanayi A.S. v. Islamic Republic of Pakistan, ICSID
Case Ne ARB/03/29, Award (August 24, 2009), para. 180.

7 Alexandrov S. Breach of Treaty Claims and Breach of Contract Claims: Is It Still Unknown Territo-
ry? // Arbitration under International Investment Agreements: A Guide to the Key Issues / K. Yan-
naca-Small (ed.). — Oxford University Press, 2010. P. 336.

8 Ibidem.
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MO>KHOCTH MCIIOJI30BaTh JOTOBOPHBIC CPEICTBA ITPABOBOI 3aIIUTHI IJISI BOCCTa-
HOBJICHUSI HAPYIIICHHBIX IIPaB'.

Hammare Bo3MOXXHOI OTBETCTBEHHOCTH TOCYIAPCTBA B TTOAOOHBIX CITy4dasix ObLIO
MMPU3HAHO apOUTPAKHBIMU TPUOYHAJIAMHU B pelieHnu 110 ey SGS Société Générale
de Surveillance S.A. v. Islamic Republic of Pakistan> v B petienuu nio neny SGS Société
Générale de Surveillance S.A. v. Republic of the Philippines’, OTMeTUBIIIIMU, YTO TPE-
OoBaHME O HApYIIEHUU IBYCTOPOHHETO MHBECTUIIMOHHOTO COTJIAIICHUSI MOXKET
OBITH 3asIBJICHO, €CJTM MHOCTPAHHBIN WHBECTOP OBLI JIUIIIEH BO3MOXKHOCTH pa3-
PEIIMTh BOSHUKIIMI CTIOp B paMKax MPeayCMOTPEHHOI JOTOBOPOM IIPOIIEIYPHI.
AHaOTUYHBEIM 00pa3oM B nene Waste Management, Inc. v. United Mexican States
apOMTpaKHBII TPUOYHAI TIPUIIIE]T K 3aKITIOUCHUIO, YTO HATMYNE U TeWCTBEHHOCTh
MEeXaHM3Ma pa3pelIeHNsI CIIOPOB, TIPEAYCMOTPEHHOTO IOTOBOPOM, MMEIOT peliaro-
1Iee 3HaYCHNUE TIPY YCTaHOBJICHUH TOTO, SIBJISTFOTCS JIV T€ WU UHBIC IEUCTBYS Hapy-
IIEHUEM TTOJIOXKEHU I ABYCTOPOHHETO MHBECTUIIMOHHOTO COTJIAIICHUST,

BrinreckazanHoe TO3BOJISIET CAEIATh BBIBOM O TOM, UTO IIJIST BO3JIOXKEHUST Ha
TOCYyIapCTBO MEXIYHAPOITHO-TIPABOBOM OTBETCTBEHHOCTH 3a HapyIIEHHE TOTO-
BOpa KOHCOPIIMYMa, COBEPIIEHHOTO rOCYIapCTBEHHBIM YUaCTHUKOM, TPEOYeTCs,
YTOOBI TTOBEICHNE YIACTHIKA BEIXOIMIIO 32 pAaMKI BO3MOXKHOTO TIOBEICHMST PSIIO-
BOT'0 KOHTPAreHTa 110 JOTOBOPY 1 PE3yITaTOM TAKOTO ITOBEICHMS SIBISUIOCH Hapy-
IIEHKE OTHOTO U3 MaTepHAIbHO-TIPABOBBIX CTAHIAPTOB IBYCTOPOHHETO MHBECTH -
LMOHHOTO cornameHus. K ynciy mogoOHbIX CTaHAAPTOB, HAPYIIEHNE KOTOPHIX
HaunboJiee BEPOSITHO B CITy4ae HAPYIIEHUS TIOTOBOPA MEXITyHAPOIHOTO KOHCOP-
LIMyMa, OTHOCSTCSI, B YaCTHOCTH, TpeOOBAaHME O TIPEIOCTaBICHNU CITPAaBEIINBO-
IO ¥ PaBHOINPABHOTO PEXMUMa’, HEAOMYILIEHUE HALlMOHAIM3AL UK, SKCIIPOIIpUa-
LUK ¥ MEP, PABHBIX M TIO ITOCJIEICTBUSIM, 33 UCKITIOYEHUEM CITyJaeB, KOTJa TAK1e

' Alexandrov S. Op. cit.

2 SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case Ne ARB/01/13,
Decision on Objections to Jurisdiction (August 6, 2003), para. 172.

3 8GS Société Genérale de Surveillance S.A. v. Republic of the Philippines, ICSID Case Ne ARB/02/6,
Decision on Objections to Jurisdiction (January 29, 2004), paras. 154—155, 170.

4 Waste Management, Inc. v. United Mexican States, ICSID Case Ne ARB(AF)/00/3, Award (April 30,
2004), paras. 115, 175 (http://italaw.com/sites/default/files/case-documents/ita0900.pdf).

Cwm, Haripumep, cT. 3(1) Cormamenust mexay ITpaButensctBom Poccuiickoit @enepariu u [1pa-
BuTenbcTBOM KoposneBcTBa /JaHusT 0 MOOMIPEHUN W B3aUMHOM 3alINTe KaNMTATOBIOXEHUI
ot 26 aBrycra 1996 r. (BrosuieteHb MeXIyHapoaHbIX 10roBopoB. 1996. Ne 6. Cr. 37), ct. 2(2) Corna-
menust mexay IpaButenbctBoM CoennHenHoro KoposnescrBa Bennkoopuranuu n CeBepHO
Wpnauguu u [pasutensctBom Coroza CoBerckux ConmanrcTnaeckux PecryOiauk o mooipe-
HUU U B3aMMHO#1 3alllMTe KanuTajioBioxeHuit ot 6 arnpenst 1989 r. (http://treaties.fco.gov.uk/
docs/pdf/1992/TS0003.pdf).
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MepHl TIPUHUMAIOTCSI B OOIIECTBEHHBIX MHTepecax, He SIBIISIIOTCS TUCKPUMITHA-
LIMOHHBIMU U COMPOBOXIAKOTCS BBIILIATOM OBICTPOIA, aneKBaTHOU 1 3(PPeKTUB-
HOI KOMIIEHCAIIUN', a TAaKXKe TpeOOBaHMe 00CeCIIeUeHNS TTOJTHOM 3alIUTHI 1 0e3-
OITACHOCTH KAaITUTAJIOBJIOXEHUSIM MHBECTOPOB OMHOM 13 JJoroBapuBarOIINXCS
CtopoH Ha TeppuTopuu npyroii JloroBapusatomieiics CTOpOHBI.

5. Bimsinue «30HTHYHOU» OrOBOPKH
Ha OTBETCTBEHHOCTb rOCYAAPCTBA
3a HapyllIeHue J0roBopa

«30HTHYHYIO» OTOBOPKY» (umbrella clause) MOXXHO oTIpeIeTUTh KaK ITOJI0XKe-
HME IBYCTOPOHHETO MHBECTULIMOHHOI'O COIJIAIEHNSI, B COOTBETCTBUU C KOTOPBIM
MIPUHUMAIOLLIEE FOCYIAPCTBO TapaHTUPYET UCIIOJIHEHUE OINpeae/IeHHbIX 00s13a-
TEJILCTB 110 JOTOBOPaM, 3aKJII0YEHHBIM UM C MHBECTOPAMU APYroro J0roBapuBa-
IOLLETOCs FOCYIapCTBa, WK IPUHSTBHIX UM Ha ce0st MHBIM 00pa30M, IIOMelLast TeM
CaMbIM 3T 00513aTeJIbCTBA MO/ 3ALLUTHBIA «30HTUK» MHBECTULIMOHHOTO COIJIalLIE-
HUS . JJaHHbBIE MOJOXEHUS IO CYTHU MTPEAYCMAaTPUBAIOT OTBETCTBEHHOCTD, KOTO-
pasi HaCTyrnaeT Ha OCHOBAHMU JABYCTOPOHHEI0 MHBECTULIMOHHOIO COIJIAlleHUs
B CJlyyae HeCOO II0IEHUSI JOTOBOPOB UM IPYTUX 00sI13aTE/IbCTB IPUHUMAIOLLIETO
rocyaapctBa. Takum 00pa3om, HapylleHue 00bIYHOIO JOTOBOPHOIO 00s13aTe b~
CTBA CTAHOBUTCS HApYyILIEHMEM MHBECTULIMOHHOIO COIJIALLICHUSI®.

Cratbst 4(1) Cornamienust mexny [IpaButenbctBoM Poccuiickoit @enepanuu u [1paBUTEILCTBOM
KoposeBcTBa [laHust 0 TIOOIIPEHWH 1 B3aUMHOI 3aIIIUTe KAITUTAIOBIOXEHMIA, cT. 5 CorameHust
mexay [IpaButensctBom CoennHenHoro Koponesctsa Bennkoopuranuu u CesepHoit Mpnanonu
u [paButenbctBoM Coroza Coerckux CounanuctTuieckux Pecryoimk o moompeHu U B3auM-
HOM 3allIUTE KaITUTAJTOBIOXEHUIA.

Cratbst 2(2) Cornamenus mexny [IpaButensctBoM Poccuiickoit @eneparuu u [1paBuTeIbcTBOM
KoponeBctBa [laHust 0 TOOLIPEHUN U B3aUMHOI 3alIIUTe KaMTaI0BIOXeHU, cT. 2(2) Cornaiie-
Hue mexay [IpasurensctBom CoennneHHoro Koponescrsa Benrkoopuranuu u CesepHoii MpiaH-
nuu u [MpaBurenbcteom Coro3a Coerckux Coumanuctuyeckux Pecrydauk o mooumpeHnu 1 B3a-
VIMHO¥ 3allIUTe KalTMTaJIOBJIOXEHUA.

3 Cwm, Hanpumep: Dolzer R., Schreurer C. Op. cit. P. 166—167; McLachlan C., Shore L., Weiniger M.
International Investment Arbitration: Substantive Principles. — Oxford University Press, 2007.
P. 92—93; Sinclair A.C. The Origins of the Umbrella Clause in the International Law of Investment
Protection // Arbitration International. 2004. Vol. 20. Ne 4. P. 411—413; Yannaca-Small K. What
About This “Umbrella Clause”? // Arbitration under International Investment Agreements: A Guide
to the Key Issues / K. Yannaca-Small (ed.). P. 479—480.

4 Alexandrov S. Op. cit. P. 555, 566—569; Schreuer C. Travelling the BIT Route: Of Waiting Periods,
Umbrella Clause and Forks in the Road // Journal of World Investment and Trade. 2004. Vol. 5.
Ne 2. P. 250 (moctymHo B MIHTepHeTe 1Mo anpecy: www.univie.ac.at/intlaw/pdf/68.pdf).
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AHaJIN3 TEKCTOB IBYCTOPOHHUX MHBECTUIIMOHHBIX COTTIAIIICHMI TTOKA3BIBACT,
YTO KOHKPETHBIC (DOPMYJINPOBKHU «30HTUUHBIX» OTOBOPOK MOTYT 3HAYUTEIBHO
paznmuuatbes'. B omHUX cormnameHusax Kaxnast u3 JloroBapusatomuxcss CTOpoH
00s13yeTcsl «cobJIoAaTh J11000€e 0053aTeIbCTBO, KOTOPOE OHA BO3bMET Ha Cce0s1
B OTHOIIICHUU KaITUTAJIOBIOXEHUI MHBECTOPOB ApyToii JloroBapuBaromieiics
CTopoHBI»2. B Ipyrux coriameHnsIXx MOXET UCIIOIb30BaThCST 0oJiee MIMPOKasT
(1, COOTBETCTBEHHO, MEHee ueTKasT) (hopMYIMPOBKa, COTTIaCHO KOTopoii Jlorosa-
puBaroriast CTopoHa 00s13yeTcs «ITIOCTOSTHHO TapaHTHUPOBaTh COOTIONCHUE 00sI13a-
TEJTBCTB, KOTOPBIE OHA BO3BMET Ha Ce0sI B OTHOIIIEHU Y KAITMTAIOBIOKEHII MHBE-
cropoB apyroii JlorosapuBaroreiicst CTOPOHBI»®.

B Tex ciyuasix, Korma B «30HTUIHO» OTOBOPKE MIET Peub O COOJTIONCHNH 00s13a-
TebeTB JloroBapuBatomeiicss CTOPOHBI, KOTOPHIE «OHAa» BO3BMET Ha ce0s, B apOu-
TPaKHOM IIPAKTHKE BOZHUK BOIIPOC O TOM, MOKET JIM TaKast OTOBOPKA IIPUMEHSITh-
¢S K TOTOBOPaM, 3aKTIOYCHHBIM MEXXITy MHOCTPaHHBIM MHBECTOPOM, HO HE CAaMUM
rocy1apCTBOM, a €r0 TEPPUTOPUATBLHON €AUHULIEN WIIM TOCYTapCTBEHHbBIM Mpe-
npusiTreM*. MHEHUST apOUTPpakKHBIX TPMOYHAIIOB IT0 TAaHHOMY BOIIPOCY 3HAYNTEITh-
HO pa3Ie/miInch. Tak, ¢ OOTHOI CTOPOHEI, B pellleHnu 110 aeny Impreglio S.p.A. v.
Islamic Republic of Pakistan apOUTpasKHBIN TPUOYHAJ TIPUIIIECIT K BBIBOIY O TOM, YTO
JIBa KOHTPAKTA, 3aKJIIOYEHHBIX MEXITY TOTOBOPHBIM COBMECTHBIM MPEATIPUSITUEM 10
HIBEUIIApCKOMY TIpaBy M AIIMUHHCTpalINeil pa3BUTHS Boabl 1 dHepruu [Takucra-
Ha (Pakistan Water and Power Development Authority), ipeacTasisiionieii cooboit
CaMOCTOSITeJTEHOE JINIIO, HE OXBATHIBAJIOCH ICHCTBIUEM «30HTUIHOI» OTOBOPKIL’.

AHAaJIOTMYHOE TI0 CMBICITY pellleHre ObUIO BeIHECEHO B neie Limited Liability
Company Amtov. Ukraine, B KOTOpOM apOUTPAKHBIN TPHOYHA HE TIPU3HAI ICHCTBHUS
«30HTUYHOI» OTOBOPKU B OTHOIIEHUHN JOTOBOpPA, 3aKIFOYCHHOTO ¢ KOMITAaHUECH

' Hobér K. Op. cit. P. 575—576; Yannaca-Small K. Op. cit. P. 483—485.

2 Crarbs 2(4) Cornamenust mexny ITpaBurensctBom Poccuiickoit @eneparvu v [IpaButebcTBOM
KoponeBctBa JlaHust 0 MOOIIPEHUW ¥ B3aUMHOM 3alIMTe KaImMTaIoBIoXeHUi, cT. 2(2) Cornarie-
Hust mexy [1paButensctBom CoennHennoro Koponescrsa Benvkooputanuu u CesepHoit Upnan-
nuu u [paBurenbctBom Coroza Coerckux ColmanucTuyeckrx Pecnyoamk o mooupeHuu u B3a-
MMHO 3a11MTe KarMTaJI0BIOXEHUN.

3 Crarbg 11 Cornamenust mexay Llseiinapckoit Kondenepanueit 1 Mciamckoii Pecnydamkoit
[TakucTaH 0 MOOIIPEHUH ¥ B3aMMHOU 3aluTe KanutanoBaoxeHuit ot 11 utons 1995 r. (Accord
entre la Confédération Suisse et la République islamique du Pakistan concernant la promotion et
la protection réciproque des investissments, du 11 juillet 1995) (www.admin.ch/opc/fr/classified-
compilation/19983263/index.html).

4 Dolzer R., Schreurer C. Op. cit. P. 175; Gallus N. An Umbrella just for Two? BIT Obligations Obser-
vance Clauses and the Parties to a Contract // Arbitration International. 2008. Vol. 24. Ne 1. P. 157.

Impreglio S.p.A. v. Islamic Republic of Pakistan, para. 223.
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«DHEProaToM», TOCKOJIbKY 3Ta KOMITAHUS SIBJISIIIACH CAMOCTOSITETbHBIM IOPUIIYC-
CKUM JIMIIOM, CO3IAHHBIM I10 3aKOHOIATEIBCTBY YKPAUHBI'. APTYMEHTHUPYSI CBOE
pelreHue, TpUOyHal OTMETHII, YTO «30HTUYHAsl» OTOBOpKa JloroBopa K SHepreT-
yecKoi xapTuu (majee — JIDX) nMeeT ImmpoKoe IeiCTBIE B TOM, YTO OHA Hajlaraet
Ha JloroBapuBatorrecss CTOpOHBI 00s13aTEIbCTBO «COOTIONATh BCE 00SI3aTEILCTBRA,
KOTOpBIe OHA TIpMHSIa B oTHoIIeHM MHBecTopa mim Muasectuiinm MHBecTopa
npyroii JloroBapuBaronieiicst CTopoHbI». DT0 03HavaeT, uto JIDX HayaraeT o0si3a-
TEJIBCTBA HE TOJIEKO B OTHOIIICHUHM MHBECTOPOB, UTO SBIISICTCS OOBIYHBIM B KOHTECK-
CTe MTHBECTULIMOHHOTO COTJIAIIICHNSI, HO TAKXKE B OTHOIIICHUH TOUEPHE KOMITAHWH,
VIpeXIeHHON B TPMHUMAIOIIIEM TocynapcTBe. TeM caMbIM, 00SI3aTeIbCTBO Y KPAaHBI
JIOTOBOPHOTO XapaKTepa B OTHOIICHUN YKPAMHCKOW KOMITAHUU, TOJISI B KOTOPOI
TIpUHAUIeKalIa THOCTPAaHHOMY MHBECTOPY, MOKET IIOBJICYb 32 COOO0M ITPUMEHEHIE
«30HTUYHOI» OTOBOPKHU. TeM He MeHee B pacCMaTPMBAaeMOM CIIydae TOTOBOPHBIC
00s13aTeThCTBA OBUTH IIPUHSTHI Ha Ce0ST CAMOCTOSITCIBHBIM FOPUIMYECKUM JIULIOM,
BBUIIY Y€TO «30HTUIHAS» OTOBOPKA HE MMEET IPSIMOTO IIPUMEHEHMST?,

C Ipyroii CTOPOHBI, B IIEJIOM PsIIIe PEIICHUI apOUTpaskHbBIC TPUOYHATHI IIPUIILTA
K BBIBOJLY O PacIipOCTpaHEHNN «30HTUYHOM» OTOBOPKM Ha JIOTOBOPHI, 3aKIFOUEHHBIE
MHOCTPaHHBIM MHBECTOPOM C OpraHaMH1 TOCyIapCTBa, TAKMMHU Kak ['ocymapcTBeH-
Hoe Ka3HauelicTBo [Tombime, PoHI rocyrapCTBEHHOM COOCTBEHHOCTH PyMbIHII,
a TaKXKe C TOCYIapCTBEHHOI KoMmmaHueil «JIarBaHepro»’. B yacTHOCTH, KaK ObIIO
OTMEYEHO apOUTPaKHBIM TPUOYHAJIOM B pellieHnu 1o aeny Noble Ventures Inc. v.
Republic of Romania, X0OTsI TIOJIOXXEHUS IBYCTOPOHHNX MHBECTUIIMOHHBIX COTJIaIIIe-
HUIT HE MOTYT MCTOJIKOBBIBATHCSI MCKITIOUUTEIIBHO B TIOJIB3Y MHBECTOPOB, aHAIN3
tekcta cT. [1(2)(c) nByctoponnero nasectuiinonHoro Cornamenust mexay CIIA
1 PyMBIHMETH TTO3BOJISUT ITPU3HATH 3TY HOPMY ACUCTBUTEIBHOI «30HTUYHOI» OTOBOP-
koitt. [Ipoanamm3npoBas, nanee, GopmMymupoBKy cT. 11(2)(c) ¢ Touku 3peHnst Hame-

' Limited Liability Company Amto v. Ukraine, para. 110.
2 Ibidem.

3 Eureko B.V.v. Republic of Poland, Ad Hoc Arbitration, Partial Award (August 19, 2005), paras. 244—
260 (http://italaw.com/sites/default/files/case-documents/ita0308_0.pdf).

4 Noble Ventures Inc. v. Republic of Romania, ICSID Case Ne ARB/01/11, Award (October 12, 2005),
para. 85.

5 Nykomb Synergetics Technology Holding ABv. The Republic of Latvia, para. 4.2; cm. Takke: Hobér K.
Op. cit. P. 575—582.

% Noble Ventures Inc. v. Republic of Romania, para. 52. Crarbs 11(2)(c) ComaliueHus mpeaycMaTprBaerT,
yTo «[K]axkmast u3 CTopoH 00s13yeTcs cCoOJTI0aaTh JII00ObIe 00s13aTe/IbCTBA, KOTOPbIE OHA MPUHsIa
B OTHoIIeHUn nHBectulinii» (“Each Party shall observe any obligation it may have entered into with
regard to investments”) (cm.: Treaty between the Government of the United States of America and
the Government of Romania Concerning the Reciprocal Encouragement and Protection of Invest-
ment, dated May 28, 1992 (www.state.gov/documents/organization/43584.pdf)).
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penuii JJoroBapuBatormxcss CTOpoH, apOUTpakKHbIN TpHOYHAJ IIPUIIIEIT K BBIBOLY,
YTO, BKITIOYAST JAHHOE TTOJIOKEHME B TEKCT MHBECTUIIMOHHOTO COTJIAIIICHMSI, OHN
HAMEJIN 1IeJThI0 TIPUPABHSITH TOTOBOPHBIC 00sI3aTeIbCTBA, PEryINpyeMbie BHYTPEH-
HIM TIPAaBOM («MYHULIUITATBHEIM ITPABOM» ), K 00S13aTETLCTBAM ITO MEXKIYHAPOIHO-
My JOTOBOPY, IPEAYCMOTPEHHBIM B IByCTOPOHHEM corJameHun' . JlaHHbIe 00CTOSI-
TEJIBCTBA TTO3BOJIVIN ApOUTPaKHOMY TPHOYHATY pacCMaTpUBaTh TPEOOBAHMS MCTIIA
0 HapyYIICHUM JOTOBOPA B CBETE TOTO, YTO JIFOOOE TAKOE HAPYIIICHUE MPEACTABIISCT
c000i1 HapyIlIeHNe TBYCTOPOHHETO MHBECTUIIMOHHOTO COTIAIIICHMSI2,

OTCyTCTBHE €NMHOOOPA3NS MPAKTUKHM apOUTPaKHBIX TPMOYHAJIOB IT0 JaHHO-
MY BOTIPOCY MOJKHO OBITh IPUHSITO BO BHUMaHKWE MHOCTPAHHBIMA MHBECTOPAMU,
paccMaTpUBAIOIIMMU BO3MOXKXHOCTh CO3MaHMST MEXIYHAPOIHOTO KOHCOPIIMyMa
C TOCyIapCTBEHHBIM ydyacTHUKOM. Eciu coraireHune o 3aImTe KaluTaJoBIoXKe-
HUI, 3aKITFOYCHHOE MEXKTy CTpaHaMU MHOCTPAHHOTO YIaCTHUKA 1 TOCYIapCTBEH-
HOTO YYaCTHHUKA, HE COIEPKUT «30HTUIHOI» OTOBOPKU VUIM K€ apOUTPaKHBIC
TPUOYHAIIBI B TIPOIIIOM HE PACIIPOCTPAHSUIA €€ AeCTBHE Ha MOTOBOPHKI, 3aKJTIO-
YEHHBIC C TOCYIapPCTBEHHBIMU MPEATIPUSTASIMI, THOCTPAHHOMY YIACTHUKY 1IejIe-
C000pa3HO OCYIIECTBIISATh CBOE BIOKEHIE B KOHCOPITUYM Yepe3 IIPOMEXKYTOUHYIO
KOMITaHHIO, CO3TaHHYIO B CTpaHe, 00JIamaoIieit 6ojee «0aarompusiTHBIM» COTJIa-
IIIEHNEM CO CTPaHOI TOCyIapCTBEHHOTO YIaCTHHMKA, BKJII0Yast boJree Oraromnpu-
SITHYIO «30HTHYHYIO» OTOBOPKY.

6. Pasrpannyenue Mexay TpeOOBAHUSIMU O HAPYLIIEHUH IOTOBOPA
0 COBMECTHOM MpeNnpPUsATHA ¥ TPEOOBAHUSMH O HAPYIIEHUH
JIBYCTOPOHHET0 WHBECTUIIMOHHOTO COTJIALIIEHNS

B ciygae oTCYTCTBMSI MM HEYIOBJIETBOPUTEIBHOCTH «30HTUIHOI» OTOBOP-
KU B IBYCTOPOHHEM MHBECTUILIMOHHOM COTJIAIICHUH JAJIEKO He KaKIoe HapyIie-
HUE AOTOBOPA O COBMECTHOM IMPENNPUITAMN €TI0 TOCYIapCTBEHHBIM YYaCTHUKOM
MOKET BJICUb 32 COOOM OTBETCTBEHHOCTh TocynapcTBa. MMeHHO mo3Tomy, oKa-
3aBIINCH B TIOJO0OHON CUTyaIlK, MHOCTPAHHBIC YIACTHUKN MOTYT CTOJTKHYTHCS
C HEOOXOTMMOCTBIO pa3rpaHUICHUS MEXIY TpeOOBAHUSIMUI TOTOBOPa O COBMECT-
HOM IIPEAITPUSITHH 1 TpeOOBAaHUSIMU O HAPYIIICHUH IBYCTOPOHHETO MHBECTUITNOH -
HOTO coryarieHus. JJaHHBII BOIIPOC HEOTHOKPATHO SBIISUICS TIPEIMETOM PacCMO-
TpEeHUS apOUTpaKHBIMU TpuOyHanamu nox arnpoit MIIYUC:, Tak, B pelieHnn

' Noble Ventures Inc. v. Republic of Romania, para. 61.

2 Jbid., para. 62.

3 Compariiia de Aguas del Aconquija S.A. and Vivendi Universal (formerly Compagnie Générale des Eaux)

v. Argentine Republic, ICSID Case Ne ARB/97/3, Decision on Annulment (October 3, 2001),
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Komurera ad hoc o neny Compaiiia de Aguas del Aconquija S.A. and Vivendi Uni-
versal (formerly Compagnie Générale des Eaux) v. Argentine Republic, mo-tipexxuemy
MPU3HABAEMOTO B KQUeCTBE HanboJiee aBTOPUTETHOTO T10 TaHHOU TTpobieMarTu-
Ke', OTMEUaoCh, UYTO TOCYIAPCTBO MOXKET HAPYIIATh MEXAyHAPOIHOE CoTallie-
HWSI, HE HAapyIIast IOTOBOPa, 1 HA00OPOT, 1 3TO MPABUIIO OBLIO MOJTHOCTHIO MPU-
MEHMMO K PAaCCMaTPUBAEMbIM TOJIOXKEHUSIM IBYCTOPOHHETO MHBECTUIIMOHHOTO
cormameHus Mexny ApreHtrHoii 1 @pannueirz. Kak 6buto otmMedeHo KoMureTom
ad hoc nanee, BOIIPOCHI O TOM, UMEJIO JIM MECTO HapYyIIEHUE COTJIALIEHUSI O B3a-
VMHOM 3aII1Te KaUTATOBIOXEHUI U UMENIO JIU MECTO HapylleHue JOTOBOpa,
TIPENCTABIISIIOT OO0 Ba CAMOCTOSITENIbHBIX Borpoca. Kaxmnoe u3 aTux Tpedo-
BaHUI TOJDKHO pacCMaTPUBAThCSl HA OCHOBAHUY CBOETO COOCTBEHHOTO MPUMe-
HUMOTO TIpaBa. B ciyyae cornamnieHus 0 B3aMMHOM 3aIIUTe KAaTUTATOBIOXEHUH
TaKUM TIPABOM SIBJISIETCSI MEXIYHAPOIHOE MPABO, B TO BPEMsI KaK B CITydae KOH-
LIECCUOHHOTO TOTOBOpa — TPaBO, MPUMEHUMOE K IOTOBOPY, MHBIMU CJIIOBAMU,
MPaBO apreHTUHCKOU nMpoBUHIMK TyKymMaH?.

B cBete nanHoTO pelreHus TpeOOBaHNE MHOCTPAHHOTO YUYaCTHUKA O Hapy-
IIEHUU JOTOBOPA KOHCOPIIMYMA TOCYIaPCTBEHHBIM YUAaCTHUKOM U €ro TpeboBa-
HUSI O HAPYIIEHUW B3aMMHOTO UHBECTUIIMOHHOTO COTJIAIIEHUSI TOCYIapCTBOM
HMMEIOT CaMOCTOSITE/IbHbIE OCHOBaHUS. K3 3TOro0 cieayeT, 4TO OTCYTCTBUE HApy-
LIEHUST JOTOBOPAa KOHCOPILIMYMa TOCYJapCTBEHHBIM YYaCTHUKOM CaMo T0 cebe
HE JINIIIAeT er0 MHOCTPAHHOTO YYaCTHUKA TpaBa Ha MPEIbsIBIEHUE OTAEIbHO-
ro TpeOOBaHUSI K TOCYIAPCTBY O HAPYIIIEHUU ABYCTOPOHHETO MHBECTUIIMOHHOTO
COTJIAIIeHUsT HA CAMOCTOSITEIbHBIX OCHOBAHUSIX, HE CBSI3aHHBIX C UCTIOTHEHUEM
JIOTOBOPA KOHCOPIIMYyMa®.

paras. 95—96; SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case
Ne ARB/01/13, Decision on Objections to Jurisdiction (August 6, 2003), paras. 146—148; Azurix
Corp. v. Argentine Republic, ICSID Case Ne ARB/01/02, Decision on Jurisdiction (December §,
2003), paras. 75—85.

' Crawford J. Treaty and Contract in Investment Arbitration // Arbitration International. 2008. Vol. 24.
Ne 3. P. 351, 358.

2 Compariia de Aguas del Aconquija S.A. and Vivendi Universal (formerly Compagnie Générale des Eaux)
v. Argentine Republic, paras. 95—96.

3 Ibidem.
4 McLachlan C., Shore L., Weiniger M. Op. cit. P. 127.

104



O.A. TleHuoB

7. BO3MOXKHOCTb NpeabsABIEHUS
«IapajlieIbHbIX» HCKOB K FOCYJIAPCTBY M TOCYAAPCTBEHHOMY YYACTHUKY
€ TOYKHU 3peHus NpuHIuMNa res judicata

MexxayHapoaHbI KOHCOPLIMYM C FOCYIapCTBEHHBIM y4acTUEM MOXET pac-
CMaTpMBaThCSl B KAUECTBE OpPraHU3allMOHHO-TIPaBOBOM (pOpMbI, obsianarolieit
M3HAYaJIbHON «MPeIpaciooXeHHOCThIO» K MTOPOXKISHUIO MHOXECTBEHHBIX pa3-
OUpaTEeNbCTB, OCHOBAHHbBIX Ha OJHUX U TeX K& (PaKTUUECKUX 0OCTOSITENbCTBAX
U MPOXOSIIMX apajuiebHO APYT Apyry. Kak u B ciydae ¢ MexXIyHapOIHO UHBe-
CTULIMOHHOI AeSITeIbHOCTbIO B LIEJIOM, IPUUYMHBI MTOJOOHOM «IpeaApacioOXeH -
HOCTW» KOHCOPLIMYMa BKJTIOYAIOT B Ce0s1 MHOXECTBEHHOCTb YYaCTHUKOB, KOTOPbIE
MOTYT ObITh BOBJIEUEHBI B CIIOP CO CTOPOHBI IPUHUMAIOILIETO rocyaapcTna (rocy-
JIapCTBEHHOE MPEINPUSITUE U CaMO TOCYAapPCTBO), MHOXECTBEHHOCTb BO3MOKHbBIX
OCHOBaHMI 11 TpeOOBaHMIT MHOCTPAHHOTO yJyacTHMKA (HapylleHue 10roBopa
KOHCOpILIMyMa U HapyllleHWe IBYCTOPOHHETO UJIM MHOTOCTOPOHHETO MHBECTULIM -
OHHOTO COralleHus1), a TAaKXKe MHOXECTBEHHOCTb BO3MOXKHBIX MPOLEAYp pa3-
pelleHus BO3HUKILEro crnopa (rpoieaypa, IpeayCMOTpeHHas B 1OrOBOPe KOH-
coplLuyMma, u npoueaypa, npeaycMoTpeHHasi B MHBECTULIMOHHOM COTJIallieHUN)'.
Hanuuue naHHbIX (haKTOPOB MO3BOJISIET UHOCTPAHHOMY YYaCTHUKY MEXKAYHAPO/ -
HOT0 KOHCOPLIMYMa, CTOJKHYBLIEMYCS C HApylLLIEHUEM CBOMX ITpaB, OTHOBPEMEH -
HO TIPEABSIBUTH «MapaljieibHbIe» UCKU: UCK O HAPYLIEHUU TOrOBOpa K rocyaap-
CTBEHHOMY YYaCTHUKY KOHCOPLIMYMa, a TAKXKe MCK O HApYLIEHUU JBYCTOPOHHE-
IO MHBECTULIMOHHOTO COMIAllEHUs K MPUHUMAIOIIEMY FOCYIapCTBY.

OnHUM U3 TPAAULIMOHHBIX MEXaHU3MOB MPEAOTBPALLEHUS «TapalieabHbIX»
pa3dupaTesbCTB B MEXIYHAPOJHOM KOMMEPUYECKOM apOUTpaxe SIBISIETCS MPpU-
MeHeHMe MPUHLMIA res judicata?, KOTOPbIid 0JU30K K POCCUNACKON KOHLIETTLIUU
MpeauMaIbHON cuibl cynedHoro pemeHus. CorjlacHoO JaHHOMY TTPUHIIUATY,
BBIHECEHHOE paHee OKOHYATEIbHOE CyAeOHOE MU apOUTPaKHOE PELICHUE SIBJIS -

' Cwm., nanpumep: Kaufmann-Kohler G. Multiple Proceedings — New Challenges for the Settlement of
Investment Disputes // Contemporary issues in international arbitration and mediation: the Fordham
papers 2013 / A.W. Rovine (ed.). — Brill, 2015. P. 4; Wehland H. The Coordination of Multiple Pro-
ceedings in Investment Treaty Arbitration. — Oxford University Press, 2013. P. 17; Yannaca-Small K.
Parallel Proceedings // The Oxford Handbook of International Investment Law / P. Muchlinski,
F. Ortino, C. Schreurer (eds.). P. 1010—1013.

2 Cwm., Haripumep: Galagher N. Parallel Proceedings, Res Judicata and Lis Pendens: Problems and
Possible Solutions // Pervasive Problems in International Arbitration / L.A. Mistelis, J.D.M. Lew
(eds.). — Kluwer Law International, 2006. P. 335; Radicati di Brozolo L.G. Res Judicata // Post Award
Issues (= ASA Special Series Ne 38) / P. Tercier (ed.). — Juris Pub., 2011. P. 127—129; Shell G.R.
Res Judicata and Collateral Estoppel Effects of Commercial Arbitration // UCLA Law Review.
1998. Vol. 35. Ne 4. P. 639—647.
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€TCs1 OIPEeIEIISIIONIMM B MOCJEAYIOIIEM pa30MpaTeIbCTBE IO TOMY Xe MPeaMETy
WY TpeOOBAHUSIM, TEM K€ MTPABOBLIM OCHOBAHMSM U MEX]Yy TEMU K€ CTOPOHA-
MM (TaK Ha3bIBaeMble KPUTECPUM «TPOMHON MICHTUIHOCTI»)!. [TosiBIeHne naH-
HOTO IIPUHIIMIA SIBJISIETCS OTPAXKEHUEM CTPEMJIEHUS K IIPOLIECCYaTbHOM SKOHO-
MUM, HATIPABJIEHHOT'O Ha UCKJIIOUEHUE MTOBTOPHOTO PACCMOTPEHUS Ie]T, KOTOPHIE
yKe ObLJIA PELIeHBI, U CIIY>KUT e 00ecIieueHUs ITPaBOBOM CTAOMILHOCTHU ITyTEM
MpeaoTBpalleHUsI BO3MOXHOCTHY BEIHECEHUSI TPOTUBOPEYALLIMX APYT APYTY pellie-
HUI 110 OJHOMY U TOMY XK€ eIy

HecMotpst Ha TO UTO HaHHBIM MPUHLIMIT IIPUMEHSIETCSI B 00JIaCTU MEXKAyHa-
POIHOTO MHBECTULIMOHHOTO apOUTpaxas, B cjlyyae MpeabsBIeHUS MHOCTPAH-
HBIM YYaCTHUKOM KOHCOPIIMYMa ABYX «IapaJlJIeIbHbIX» UCKOB K FOCyJapCTBEH-
HOMY YYaCTHUKY U K TOCYJapCTBY CTOPOHBI JAHHBIX UCKOB, a TAKXKE UX IIPABOBbIC
OCHOBaHUS OyayT pa3nuyartbesi. BBUIY OTCYTCTBUSI IBYX M3 TPEX 3JIEMEHTOB TeCTa
«TPOMHOU MACHTUYHOCTH» BO3MOXKHAsI CChIJIKA OTBETYMKA Ha TIPUHIINTI 7es judi-
cata B TIONOOHBIX CIIyYasiX MOXET 0Ka3aThCsl 3aTPYAHUTEIbHOI. BMecTe ¢ TeM
HEBO3MOXXHOCTb IIPMMEHEHNS JAHHOIO IMTPUHIINUIIA HE O3HAYAET, YTO MHOCTPAH-
HBIM YYaCTHUK MEXIYHAPOTHOTO KOHCOPLIMYMa MOXKET IIPETEHA0BATh HAa IIOBTOP-
HOE BO3MEILLEHUE TOHECEHHBIX UM YOBITKOB rOCYIapCTBOM, €CJIM OH YK€ MOTYYNI
UX BO3MEIIEHUE M0 JOTOBOPHOMY TPeOOBaHMIO B paMKax IPOLEAypPbl CAMOCTO-
SITEJIBHOTO apOUTPaXKHOIO pa3dupaTeIbCTBa C TOCYIaPCTBEHHBIM YUaCTHUKOM.
Bo3MoXHBIMY BO3paKeHUSIMU ITPOTUB TPEOOBAHUIA O TAKOM BO3MEILIEHUU, KOTO-
pBIe MOXET 3agBUTH TOCYIapCTBO (MJIM TOCYIAPCTBEHHBIN YIACTHHK, €CIIU TIep-
BbIM ObLIO BHIHECEHO PELIEHUE M0 MHBECTULIMOHHOMY CIOPY), MOTYT SIBJSITh-
cs1 OOIIMIA 3aIIPET Ha 3JI0YMOTPeOeHUS MPOoLeCcCyalbHbIMU MpaBaMu®, a TAaKxKe
MPUHLUATI HEAOIYILEHUSI HEOCHOBATEJIbHOTO 00OTallleHUSI .

' Wehland H. Op. cit. P. 182—193; Yannaca-Small K. Parallel Proceedings. P. 1014.
2 Ibidem.

3 Waste Management Inc. v. United Mexican States, ISCID Case Ne ARB (AF)/00/3, Decision on Mex-
ico’s Preliminary Objection concerning the Previous Proceedings (June 26, 2002), para. 39 (www.
italaw.com/sites/default/files/case-documents/ita0898.pdf).

4 Cwm, Hanipumep: Wehland H. Op. cit. P. 218—226.

5 Cwm, Hanpumep: Visser D. Unjustified Enrichment in Comparative Perspective // Oxford Hand-
book of Comparative Law / M. Reimann, R. Zimmermann (eds.). — Oxford University Press,
2006. P. 969 ff.
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8. Bo3MoxKHbIE JelCTBUA HNHOCTPAHHOI'0 YYaCTHUKA
MEXKAYHAPOIHOI0 KOHCOpHUYMA NP HAPYIICHUH 10roBOopa
rocyaapCTBeHHbIM Y4aCTHUKOM

CTOJIKHYBIIUCH C HApYIIIEHUEM CBOMX ITpaB, MHOCTPAHHBIM YUaCTHUK MEX-
JTIYHapOJTHOTO KOHCOPIIMYMa MOXeT HauaTh ITPOLIeCC BLIOOPA HAMIJIEKAIIETO CITO-
c00a MX 3alIUThI C YCTAHOBJIEHUST BO3MOXXHOCTHU TTPUCBOEHMSI TTOBEICHUST TOCY-
JIAPCTBEHHOT0 yYacTHUKA KOHCOpLIMyMa I'oCy1apcTBY Ha ocHoBaHuU [1paBui 06
OTBETCTBEHHOCTU TOCYIapCTBa, B YaCTHOCTH CT. 8'. [1pu Mo0KUTETHHOM OTBETE
Ha JTaHHBII BOITPOC CJICAYIOIIMM IIaroM OYJeT BhIICHEHUE TOTO, UMEJIO JIU MECTO
HapyllieHue foroBopa koHcopuuyma. B cBete pemienust Komurera ad hoc no neny
Companila de Aguas del Aconquija S.A. and Vivendi Universal (formerly Compagnie
Génerale des Eaux) v. Argentine Republic yctaHOBIeHWE CTydast HApYIIEHUSI IOTO-
BOpa KOHCOPIIMYMa MOJIKHO IMTPOU3BOIUTLCSI HA OCHOBAaHWH TIpaBa, peryJiupylo-
IIIETO JOTOBOP KOHCOPIIMYMa.

B ciyuae, korna MHOCTpaHHBIN yYaCTHUK MPUAET K BBIBOIY O HAJIMUUM TaKO-
TO HapyIIeHHUsI, CICAYIONIMM 3TAIlOM OyIeT Oonpene/ieHUe TOT0, OXBaThIBAeTCSI
JIV IOTOBOP KOHCOPILIMYyMa JeHCTBUEM «30HTUYHOI» OTOBOPKHU, COAepKAIIeiiCs
B JIBYCTOPOHHEM MHBECTUIIMOHHOM COTJIAIIICHUY MEXTY CTpaHaMU MHOCTPAHHOTO
Y4aCTHMKA 1 TOCYIapCTBEHHOTO yuacTHUKA. Ec/iv JaHHBII TOrOBOP OXBaThIBACTCST
JENCTBUEM «30HTUIHON» OTOBOPKM, MHOCTPAHHOMY YYaCTHHKY 11€JIeCO00pa3HO
PaccMOTPETH BOIIPOC O MPEAbSIBICHUN UCKA K TOCYAapCTBY O HAPYIIEHUW MHBE-
CTUILIMOHHOTO coryiamieHus. Harpotus, eciiv 1oroBop KOHCOpIIMyMa He OXBaThI-
BaeTCsI ICHCTBUEM «30HTUYHON» OTOBOPKHM, MHOCTPAHHOMY YYaCTHUKY CJIEIyeT
BBISICHUTD, SIBJISIETCS JIU HapYyIIeHUE Pe3yJIbTaTOM TOBEIEHMS, BHIXOISIIETO 3a
paMKU TIOBENIEHUSI PSIIOBOTO KOHTPAreHTa 11O I0TOBODY.

[Mpu HaMTMYKUK TTOJIOXKUTETLHOTO OTBETAa Ha TAHHBII BOITPOC MHOCTPAHHOMY
YYaCTHMKY CJIEAYeT U3yYUTh BO3MOXHOCTD MPENbSIBICHUST K TOCYIapCTBY MCKa
0 HapyIIeHUW IBYCTOPOHHETO WJIM MHOTOCTOPOHHETO MHBECTUIIMOHHOTO COTJIa-
meHus. Ecium xxe moBeneHre rocy1apcTBEHHOTO YUaCTHUKA HE BBIXOIUT 33 paM-
KU1 BO3MOXHOTO ITOBEICHUS PSIZIOBOTO KOHTPATeHTa 110 JOTOBOPY, MTHOCTPAaHHOMY
YYaCTHUKY CJIEYeT PACCMOTPETh BOITPOC O TIPEIbsIBJIEHUH NCKa HETTOCPEICTBEH -
HO K TOCy1apCTBEHHOMY YYaCTHUKY B COOTBETCTBUU C MPOLIEAYPOI pa3pelieHUust
CITOPOB, MPEAYCMOTPEHHOI B TIOTOBOPE KOHCOPIIUYMA.

Haxkownet1, nmpu HeBO3MOXHOCTH MPUCBOCHMS MTOBEACHMST TOCYIapPCTBEH -
HOTO y4yaCcTHMKA KOHCOpIIMyMa rocyaapcTBy Ha ocHoBaHuM [IpaBuit o6 OTBET-
CTBEHHOCTM TOCYJapCcTBa MHOCTPAHHOMY YYaCTHUKY CJEAYeT pacCMOTPETh
BOIIPOC O TIPEIBSIBICHUN MCKa HEIMOCPEACTBEHHO K rOCyIapCTBEHHOMY yJacT-

' «IloBeneHue non PYKOBO/ICTBOM MJIM KOHTPOJIEM IroCyiapCTBa».
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HUKY O HapyIIeHUH JOTOBOPa KOHCOPIIMYMa B COOTBETCTBHUH C TIPOIIEAYPOii pa3-
pEIIeHNS CIIOPOB, TIPEAYCMOTPEHHOI B JaHHOM A0ToBope. OMHOBPEMEHHO OH
MOKET PaCCMOTPETh BO3MOXHOCTD TIPEIbSIBICHUS MCKa K TOCYIapCTBY O Hapy-
IIEeHUY MHBECTUIIMOHHOTO COTJIAIIIeHNsI, He CBSI3aHHOTO C HapyIICHUEM J0TO-
BOpa KOHCOPITIyMa.

9. 3akoueHue

CosmgaHne MeXIyHapOIHOTO KOHCOPIIMYMA C TOCYIapCTBEHHBIM YYaCTHUKOM
TPEOYET OT ero MHOCTPAHHBIX YUaCTHUKOB TIIyOOKOI TIpeaBapuTeIbHOM Ipopa-
OOTKM BOITPOCOB 3aIIMTHI CBOMX TIPaB B cIydae HapyIICHUST JOTOBOpa KOHCOP-
myMa. Borpockl, Ha KOTOpEIE ClIeayeT 00paTUTh caMoe TIPUCTaTbHOE BHUMAHNE
ellle Ha ITOATOTOBUTEILHOM 3Talle, BKIIFOYAIOT B ce0s1 cOop mH(pOopMallNy 1 aHa-
JIN3 3aKOHOIATEILCTBA CTPAHBI TOCYIapCTBEHHOTO YYACTHUKA, OTIPEIEIISIIONIe-
TO €T0 TIPABOBOE ITOJIOXKEHUE ¢ TOUKH 3PEHUSI BO3MOXHOCTH TTpuMeHeHus [1pa-
BIJI 00 OTBETCTBEHHOCTH rocynapcTsa. JIpyruM BoIpocoM, Ha KOTOPHBIH ClIeayeT
00paTUTh 0CO00E BHUMAaHUE, SIBIISICTCS OIpee/IeH e BOBMOXKHOCTU IIPUMEHE -
HUS K TOTOBOPY KOHCOPIIMYMa «30HTUYHOI» OTOBOPKM, COACPIKAIIIEiicsS B OBY-
CTOPOHHEM MHBECTUIIMOHHOM COTJIAIIIEHUH MEXIY CTpaHAMU MHOCTPAHHOTO
1 TOCYIapCTBEHHOTO YYaCTHUKOB. B cilydae HEBO3MOXHOCTH TaKOTO TIpUMEHEe-
HUS MHOCTPAHHOMY YYaCTHUKY I1eJeC000pa3HO PaCCMOTPETh BOIIPOC 00 MHBE-
CTUPOBAaHUH B IIPOEKT Yepe3 IIPOMEKYTOUHYIO KOMIIAaHHIO, CO3IaBaeMyI0 B CTpa-
He ¢ 0oJj1ee OJIaTOMPHUSITHBIM COTJIAIIEHWEM O 3aIINTe KaITMTaIOBIOXKCHMIA.



NMNAHUPOBAHUE HALUOHAJIbHOCTU UHBECTOPA:
BOCCTAHOBJIEHME BAJIAHCA
MEXXAY NPABAMU UHOCTPAHHbIX MHBECTOPOB
M HESABUCUMbIX TOCYJAPCTB

E.B. MnoxeHko,

a.0.H. (CLUA), agsokat (wTaT Hblo-Mopk),
opucT drpmbl «King & Spalding» (Paris)

B dannoii cmamove aeémop neimaemcsi Haiimu 0aiauc Mexcdy UHmepecamu cyge-
DEHHbIX 20cyO0apcme U UHOCMPAHHbIX UHBECMOPO8, 808ACUEHHbIX 8 NPAKMUKY NAA-
HUPOBAHUS HAUUOHAALHOCMU UAU NOUCKA 8bl200H020 MENCOYHAPOOH020 002080Dd.
B pewenusax uneecmuyuoHHbIX apoumpaxiceil U HaAy4Hou aumepamype 0v.10 Hpeonpu-
HAMO MHOXICECMBO NONBIMOK ONPeOeaUmd ePaAHULY MedHcOy NO360AUMENbHIM NAAHU-
POBAHUEM HAYUOHAABHOCMU U 3ANPEUeHHBIM NOUCKOM 8bl200H020 002080pa. Aémop
AHAAU3Upyem 3mu mMouKu 3peHus u npednazaem ceoi n00xo0 K onpedeseHur 0aH-
Holl epanuybl. bonee moeo, 6 cmamove nOOPOOHO paccmampuearomcst 603MONCHOCML,
Komopbule 20cyoapcmea Mo2ym UcHoAb308amy 045 0epaHUUeHUs 00CHYNa Hecena-
MENbHLIM UHBECMOPAM K C80UM UHBECTUUUOHHBIM COAAUICHUSIM.

1. Bsenenue

B nanHoO#1 cTaThe OyneT paccMoTpeHa IMpobyieMa, KoTopasi B 3apyOeKHO
JATEPAType TIONyYnIa HauMeHOBaHMe «treaty shopping» 1 KoTopasi 3aKjIoda-
€TCsl B TOM, YTO MHOCTPAHHBIN MHBECTOP OPraHU3yeT JU00 M3MEHSET KOPIIO-
PAaTUBHYIO CTPYKTYPY BJIaICHUSI CBOE MHBECTULIMEN TAKUM 00pa3oM, KOTOPbIN
ITO3BOJISIET TTOJYYUTH JOCTYIT K IIPEUMYIIECTBAM M FapaHTUSIM OIpeAcIeHHO-
IO MHOTOCTOPOHHETO MHBECTUIIMOHHOTO moroopa (maiee — MUC) wim naBy-
CTOPOHHETO MHBECTULIMOHHOTO noroopa (manee — JIMC)'. B pycckosi3pIaHOM

' Schreuer C. Nationality Planning // Contemporary Issues in International Arbitration and Media-

tion: The Fordham Papers 2013 / A.W. Rovine (ed.). — Brill, 2013. P. 18.
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JIUTEepaType eNMHOOOPa3HOTO MepeBoIa TaHHOTO TEPMUHA HE CYIIIECTBYET; MBI
OyIeM UCITOIb30BaTh AJisl [IEPEBOIAa TEPMUHBI «ITOKYIIKA HALIMOHATbHOCTH» WUJIN
«TIOMCK BBITOTHOTO JOTOBOPA».

Ha ceromHsiitHMiz teHb Tpo6IeMa MOMCKAa BBITOTHOTO MEXKIYHAPOIHOTO JO0TO-
BOpa mpuodpesa 3HaUNTeIbHbIC MacIITadbl. HecMOTps Ha TO UTO IO OOJBIICH
YaCTH 3Ta MpaKTUKa MTO3BOJICHA U Jaxe 0g00peHa, CIOXXHOCTU BO3ZHUKAIOT Ha
HECKOJIBKIX YPOBHSIX — OT TOTO, B KaKOli (hopMe ObLIIa ITpoBeIcHa KOPIIOpaTUBHAS
peopraHu3alns ¥ KOTIa Mo BpeMEH! 3TO IIPOMU3O0IILTIO, 10 HEXKeTaHUSI TOCYIapCTB
MIPEIOCTABIISITD 3AIUTY U TapaHTHH, IPESAYCMOTPEHHBIE B MEXKITyHAPOIHBIX JIOTO-
Bopax. B wacTHOCTH, rocymapcTBa He XOTSIT IIPEIOCTABIISATh 3aIlIUTy MHBECTOpaM
KOTOpPBIE HE OCYIIECTBIISIIOT CYIIICCTBEHHOM SKOHOMIWYIECKOM aKTUBHOCTH Ha Tep-
PUTOPHU TOCYIAPCTBA CBOETO YUPEKICHUSI, MJIM MHBECTOPaM, KOTOPhIe HAXOIST-
s TIOJT KOHTPOJIEM JIMII (OpTaHM3aIii) TPEThUX rocyaapcTB. HeBO3MOXKXHO OTpu-
11aTh, YTO XOPOIIIO IMPOAYMaHHOE TIJIAHUPOBAaHNE KOPIIOPATUBHON CTPYKTYPHI
BJIAJCHUST MHBECTULIMECH TTOMOTaeT MHOCTPAaHHBIM MHBECTOPAM TTOJTYIUTH 3aIll-
Ty U IPUBWJICTUH, a TAaKKe MOATOJKHYTD MX JIYIIIIe O3HAKOMUTLCS C CYIIECTBY-
IOIMMMU MEXIYHapOTHBIMI MHBECTUIIMOHHBIMU TOTOBOpamMu. Heckonpko apom-
TPaXXHBIX TPUOYHAJIOB M YUCHBIX OTMETHIIM, YTO HAIIMOHAIbHOE TNITAHNPOBAHNE
B IOITYyCTUMOM (hopMe SIBISIETCS TTOJIOXKUTEIBHBIM ¥ MYAPBIM IIIaTOM CO CTOPO-
HBI THOCTPAaHHOTO WHBecTOopa. Kaxkmblii M”HBECTOP MMeeT IMOJIHOE TIPaBO CAC/IaTh
BCE OT HETO 3aBUCSIIEE IUISI TOTO, YTOOBI 3aIIUTUTH CBOM MHBeCTULINU. C Ipyroii
CTOPOHBI, TOCYIAPCTBA TAKXKE MOJDKHBI MMETh BO3MOXHOCTH 3aIIUTUTD Ce0S OT
WHBECTOPOB, KOTOPHIC MBITAIOTCS TIOJIyYUTh TOCTYII K 00JIee BRITOTHOMY (DOPYyMY
WA TIPUBUWICTUSM WHBECTUIIMOHHBIX TOTOBOPOB ITOCPEACTBOM PECTPYKTypHU3a-
LIMY CBOMX MHBECTUIINI, HECMOTPSI Ha TO YTO Y HUX HET HACTOSIICH SKOHOMU-
YeCKOM CBSI3U C TOCYIapCTBOM MX MHKOPIIOPAIINH WM OHU He TIPOBOIST B HEM
CYIIIECTBEHHOI 5KOHOMUUYECKOU AesITeTbHOCTA. OTHOI M3 OCHOBHBIX ITPOOJIEM,
BBI3BAHHBIX ITOMOOHOM pEeCTPYKTYPHU3alINei, SIBJISIETCSI OTCYTCTBUE «B3aMMHOCTH»'.
YacTo rocymapcTBa OOBHHSIIOT MHOCTPAHHBIX MHBECTOPOB, TOIYUYUBIITNX TOCTYIT
K 3all1Te W MPUBWICTUSIM MEXIYHAPOIHOTO COTJIAIICHMS Yepe3 TTOMCK BBITOI-
HOTO MEXIYHApOIHOTO IOTOBOpPA, B 3JI0YIOTPEOJICHUH TTpaBoM. B pemreHmsx
WHBECTUIIMOHHBIX apOUTpaskell 1 HAYIHO JTUTepaType BCe eIlle HEeT COTIaCHSI 11O
BOITPOCY O TOM, KOT/Ia IOITyCTUMOE TUTAHMPOBaHKE HAIITMOHATLHOCTHY 3aKaHIMBa-
eTCS M HauMHAETCs 3ampelieHHas MOKyIKa HallMOHAIBHOCTHU U TII€ CTOUT IIPO-
BECTH pa3neUTEIbHYIO JIMHUIO.

I «B3anMHOCTH» npeamnoJjaract, 4To BCEC rocyiapCtBa — YyY4aCTHUKU MHBCCTUILIMOHHOI'O 1OTOBOpa
O6H3y}OTCH MPENOCTABIATh MPUBUJIETUN U OTIPEJEIEHHBIN YPOBEHB 3aIIUTHI JIMIIb B CJIy4ae, €CInu
TaKMUE XK€ NMPUBUJICTUN U 3ALUTHI IIPEAOCTABJIAIOTCA MX UHBECTOPAM APYITMM rocyiapCcTBoM —
Y4aCTHUKOM MEKIYHapOIHOTO 1OroBopa.
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B manHOIf cTaThe MBI TTOITBITAEMCST OTBETUTh HA 3TU BOIIPOCHI I HATU TOUKY
paBHOBeCHS MEXIy MHTepecaMu 00enx cTopoH. st Hauama HeoOXOIMMO OITpeie-
JIATH TPAHMILY, PA3ICIISIONIYIO TOITYCTUMBIN Y HEIOIYCTUMBII TTOMCK BHITOTHOTO
MEKIyHApOIHOTO IOTOBOPA, TaK Ke KaK 1 (haKTOPHI M KPUTEPUH, KOTOPHIE TTO3BO-
JIAT OTNIPEICIINTD, TIepelie]l THOCTPaAaHHBIM MHBECTOP 3Ty TPAHUILY UM HET B KaXK-
JIOM OTHEJTEHOM CiTydae. 3aTeM CTOUT B3IVISTHYTh Ha Pa3IMIHBIC CTIOCOOBI, KOTOPBI-
MM rOCYIapCcTBa MOTYT BOCITOJIB30BAThLCS, YTOOBI 3aIITUTUTh Ce0sI OT HeXeIaTeTbHOM
MPAKTUKU MOKYNKM HAMOHAJILHOCTU. OTHUM U3 TaKMX CIIOCOOOB SIBJISIETCS BKITIO-
YeHUE OTPENIEIEHHBIX KPUTEPUEB, HECOOTIONEHE KOTOPHIX BHIBOMUT MHOCTPAH-
HOTO MHBECTOPA M3 30HBI ACHCTBUS 1 3aIIIUTHI MEXKTyHAPOITHOTO MHBECTUIIMOHHO-
ro moroBopa. JIpyruM, BO3MOXKXHO, BaXKHEUIITM CITOCOOOM SIBJISIETCS TOJIKOBAHME
WHBECTUIIMOHHOTO COTJIAIIICHMSI, a TOYHEe, ONpeAesIeHII I OCHOBHBIX TEPMUHOB,
HcTonb3ytomuxcs B HeM. [lociie paccMOTpeHMsI BBIIETIPUBEICHHBIX TTPOOIIeM
1 BOTIPOCOB MBI MPEITOKUM PeIicHNE, TTO3BOJISTIONIee HAUTH «30JI0TYIO CEpeIu-
Hy» B IIPaKTHKe TIAaHUPOBAaHMS HAITMOHATLHOCTH, KOTOPAsI TTO3BOJIUT YCTAHOBUTD
OayraHC MeXIy MHOCTPAaHHBIMUA MHBECTOPAMU M He3aBUCUMBIMU TOCYIapCTBAMU
U TIPEIOCTaBUTh KeJIaeMble TPaBa 1 3allIATHI U TeM, 1 IPYTHM.

2. IlnanupoBanue HAIMOHAJIbHOCTH

2.1. Ilonamue HauuOHAABHOCU 8 UHEECMULUOHHOM apoumpaice

OCHOBHOI1 1IeJThIO 3aKITIOYCHUSI MEXKITYHAPOIHBIX MHBECTUIIMOHHBIX COTIalle-
HU SIBJITIOTCS TTOOIIPEeHME 1 3aIllTa THOCTPAaHHBIX MHBeCTUIINI. Takue corma-
IIEHUST TIPEIOCTABISIIOT MHBECTOPaM, IOMAaNaloIInM B cpepy UX AeHCTBUSI, OTIpe-
TIeJICHHBIN Ha0Op TapaHTH, CpeIr KOTOPBIX 0CO0O CIIeIyeT BBIACINTh TAPAHTHIO
pa3perieHns THBECTULIMOHHOTO CITOpa ITOCPEICTBOM MEXKITyHAPOIHOTO apONTpa-
ka. [To obmeMy TIpaBITy TapaHTUX MHBECTUIIMOHHOTO JOTOBOpPA OYIyT pacIpo-
CTPaHSITHCS TOJIBKO Ha (PU3NUCCKHUX U IOPUANICCKUX JIMII, 00JIaTaIOIINX Tpask-
MAHCTBOM TOCYIapCcTBa — yYacTHWKA MOroBopa'. HarmoHaabHOCTh MHBECTOPA
OymeT MMeTh 3HaAYeHUE KaK TIPU PEIIeHUHN BOIIPOCa O TOM, pacTIPOCTPAHSIOTCS
JIN Ha HETO 3aKpeTUICHHBIC B COTJIAIICHNN TapaHTHH, TaK W TP YCTAaHOBJICHUN
KOMITIETCHIINHY apOUTPOB B pa3peIIcHUH CITopa.

Ecau mHBeCTOp XOUeT, YTOOBI €T0 MHBECTUILIMOHHBIN CITOP ¢ TIPUHUMAIOIINM
rocyaapCcTBOM paccMmaTtpuBajcs B MexXIyHapoaHOM LEHTPE IO yperyJupoBa-
HUIO MHBECTUIIMOHHBIX crtopoB (maee — MILIYHMC), To Takoit MHBECTOP HOJI-
JKEH YIOBJIETBOPSITH TPEOOBAHUSIM, TIPEIBSIBISIEMBIM K MHBECTOPY KaK B caMO

' Schreuer C. Nationality of Investors: Legitimate Restrictions vs. Business Interests // ICSID Review —
Foreign Investment Law. 2009. Vol. 24. Issue 2. P. 521 (noctynHo B UHTepHeTe 1o afpecy: Www.
univie.ac.at/intlaw/wordpress/pdf/nationality investors.pdf).
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KoHBeHIIMM 00 yperyImpoBaHUT MHBECTUIIMOHHBIX CITOPOB MEKITY TOCYIapCTBa-
MU 1 U3NIECKUMU WU IOPUANISCKUMMU JIULAMU IPYTUX TocynapcTs (BammHr-
TOH, 18 Mapra 1965 r.) (majlee — BammmHITOHCKAast KOHBEHIIVS ), TAK 1 B COOTBET-
ctBytouieM AN C'. CraTbs 25 BalIMHITOHCKOV KOHBEHILIMU B COOTBETCTBYIOLLIEH
JacTHu IpeaycMaTpuBaet, uto opucaukius MIIYUC paciipocTpaHsieTcst Ha Bce
HETIOCPENCTBEHHO CBA3aHHBIE C UHBECTULIUSIMU MTPABOBBIE CIIOPBI MEXY J10r0O-
BapUBAIOIIMMCS TOCYIapCTBOM U (PU3UYECKUM WK IOPUINIECKUM JIULIOM ApY-
TOTO JIOTOBAPUBAIOIIETOCS TOCYyAapcTBa. TEPMUH «IOpUINIECKOE JIUIO IPYTOTro
JIOTOBAapHMBAIOIIETOCS TOCYIapCTBa» 03HAYALT JTI000E IOPUINIECKOE JIUII0, KOTO-
poe MMeJI0 HalIMOHAJTbHOCTh MHOTO TOTOBapUBAIOIIIETOCS TOCYIapCTBa, HEXeIn
roCynapcTBO, SIBJISIOLIEECS] CTOPOHOM B CTOpe, Ha IeHb, KOTa CTOPOHBI COTJacu-
JIVCh MepenaTh TAKOU CIop Ha TPUMUPEHUE WU B apOUTpaK, U JII000e Iopuanye-
CKOE JINII0, KOTOPOE MMEJIO HAITMOHATLHOCTD JOTOBAPUBAIOIIETOCS TOCYIaPCTBA,
SIBJISTIOIIIETOCS] CTOPOHOI B CIIOPE, €CJIM B CUJTY KOHTPOJISI, OCYIIIECTBIISIEMOTO MHO-
CTPaHHBIMU JIMLIAMU B OTHOILIEHUM TAKOT'O IOPUAMYECKOTO JIMIIa, CTOPOHBI JOTO-
BOPWINCH pacCMaTPUBATh TAKOE IOPUINIECKOE JIUIIO KAK JIMIIO IPYTOTO JI0roBa-
PUBAIOIIETOCS ToCyaapcTBa IS 1iejieit BallmHITOHCKO#T KOHBEHITUM?,

BaxkHO OTMETUTB, YTO, HECMOTPS HA TO YTO MHBECTULIMOHHBIC COTJIAIICHUS
PEryanupyoTCs MeXIyHapOIHbBIM IIPaBOM, apOMTpakHbIe TPUOYHAIbI oOpalia-
I0TCSI K BHYTPEHHEMY TTpaBy TOCY/IapCcTBa, MPUHAJIEKHOCTh K KOTOPOMY TpedyeT
WHBECTOP, IIJIT TOTO, YTOOBI OTIPEIENINTh €T0 HAIIMOHAIBHOCTE . HBecTOpaMu
B MEXIYHapOIHBIX COTJIAIIEHUSIX OOBIYHO MOTYT BBICTYNATh KakK (hU3ndecKue,
TaK U IopuanvecKue ivia. B oTHoleHnn (pu3ndecKrx Juil TpeOoBaHUe O HallM-
OHAJIBHOCTY OOBIYHO YIOBJIETBOPSIETCSI HAUTMIMEM Y HUX TPaKIaHCTBA JOTOBAPY -
BaIOIIIETOCS TOCYIapCTBa, HE SIBIISTIONIETOCS TOCYIaPCTBOM -PEIIUITUEHTOM?.

Hanpuwmep, B nene Soufiakiv. UAE® TpuOyHanm pacCMOTpeIT BOITPOC rPakIaHCTBa
HCTIIA, TIBITAIOIIETOCS TTePeaTh B MEXKIIyHAPOIHbBIN apOUTpaX CIIop, BOSHUKILNM Ha

' CM.: Douglas Z. The International Law of Investment Claims. — Cambridge University Press, 2012.
P. 530; cm. takke: Sinclair A. The Substance of Nationality Requirements in Investment Treaty Arbi-
tration // ICSID Review — Foreign Investment Law. 2005. Vol. 20. Issue 2. P. 358.

2 [llecmaxog I1. TloHsITHE HALIMOHATBHOCTH MHBECTOPA B MEXIYHAPOJAHOM MHBECTULIMIOHHOM Ipa-
Be // Legea Si Viata. 2014. Dec. P. 151 (zoctynHo B MiHTepHeTe 1o anpecy: www.legeasiviata.in.ua/
archive/2014/12-2/37.pdf).

3 Wisner R., Gallus N. Nationality Requirements in Investor-State Arbitration // The Journal of
World Investment & Trade. 2004. Vol. 5. P. 927 (noctymHo B MHTepHeTe 110 anpecy: www.biicl.org/
files/956_jwit56_wisner_&_gallus_-_nationality.pdf).

4 Yannaca-Small C. Chapter 1. Definition of Investor and Investment in International Investment
Agreements // International Investment Law: Understanding Concepts and Tracking Innovations.
OECD, 2008. P. 10 (mocrynHo B MHTepHeTe 1o aapecy: www.oecd.org/investment/internationali
nvestmentagreements/40471468.pdf).

> Hussein Nuaman Soufraki v. United Arab Emirates, ICSID Case Ne ARB/02/07, Award (July 7, 2004).
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OCHOBaHMH 3aKJTI0OYeHHOTO rocrionnHoM Cydpaku KOHIIECCHOHHOTO COTJIAIIICHUS
C OTHUM 13 TOCYIapCTBEHHBIX opraHoB Jlydast. HecMoTpst Ha TO UTO B coTTIaliieHAN
OBIT0 yKa3aHo, 4To TrocrionnH Cydpaku siBIsieTcs TpasknaHimHoM KaHambl, B Tpoch-
6c 00 apOuTpake OH CChUTAJICS Ha HAJTMYME ¥ HETO UTAbSTHCKOTO TPaKIaHCTBA
1 OCHOBEIBAJI CBOM MCKOBBIE TpeboBaHM Ha nojoxeHusix IV C mexmy MTamueit
n OobemHeHHBIMU ApadckuMu Dmupatamu (OAD). OTBETIMK OCTIOPHIT KOMIIS-
TEHIINIO apOUTPaKHOTO TPHOYHAJIA PeIaTh TaHHBIN MHBECTUIIMOHHEBIH CITOp, YKa-
3aB Ha TO, YTO MCTEIl B COOTBETCTBUM C UTATbSTHCKUM 3aKOHOIATEILCTBOM TTIOTE-
PSIT UTATTBSTHCKOE TPAKIaHCTBO, KOTIa TIPUOOPEIT TIOCTOSTHHOE MECTO XKUTEIbCTBA
B KaHane u KaHanackoe rpaxaaHcTBo. Y ucTia Obl1a BO3MOXHOCTh BO30OHOBUTD
CBOE MTAJIbSHCKOE TPaXKIAHCTBO, HO OH €i1 He BOCTIOJBb30BaJICs, TaK KaK BOBpe-
MsI HE OCYIIIECTBUJI OTIpeAC/ICHHBIX NeCTBII, TPEOYEMBIX NTAIbSIHCKIM 3aKOHO-
JATeJIbCTBOM JIJIST COXPaHEHUSI TPaKIaHCTBA CTpaHbL. TprOyHaI 00paTI BHUMA-
HME Ha TO, YTO KOMIICTEHTHBIC OpraHbl M Tanu yITyCTHIN 3TOT (DaKT, TIPeI0CTaBUB
rocrioguHy Cydpaky JOKyMEHTBI, TTIONTBEPKIAIOIINE HATUINE Y HETO UTATbSTH-
CKOTO IrpaXkmaHCTBa. PyKOBOICTBYSICh IPUHITUTIOM «KOMITCTCHIINI-KOMIICTCHIIM»
TPUOYHAJI HE TIPUHSUT 3T JOKYMEHTHI I PACCMOTPEIT BOIIPOC TPaKIaHCTBA MUCTIIA
caMOCTOSTETbHO. B mTore, meTaabHO ITpoaHaIM3UpPOBaB Bee (DAKTUIECKIE 00CTOSI-
TEJILCTBA U MOJIOXKEHUS UTATIbSTHCKOTO 3aKOHOIATEILCTBA, COCTaB apOUTpaka rnpu-
IIeJT K BBIBOMY 00 OTCYTCTBUH y rocionrHa Cyppaky UTaTbTHCKOTO TPpakIaHCTBa,
a'y cocTaBa apOUTpaxka — KOMIICTCHIINM Ha pa3pelIeHne cropa.

OrnpeneneHre HALIMOHATBHOCTH SIBIISICTCST 00JIee CIOKHBIM IIJIST FOPUINIECKO-
TO JIMLIA, HeXeJIH UIsT (PU3MIECKOTO, TaK KaK OpraHN3aIlMOHHO-TIpaBOBEIE (Dop-
MBI MOTYT 3HAUMTEJIPHO pa3andaThCs. s onpeaeieHrs HAIIMOHATBHOCTH I0PH -
JIMYECKOTO JIMIIA MEXKIYHAPOTHbIC MHBECTUILIMOHHBIC COTJIAIIICHHS Jallle BCETO
HCTIONIB3YIOT YEThIPE KPUTECPHST':

1) KpuTepuit THKOPIOPAIINH, COTJIACHO KOTOPOMY HAITMOHAITbHOCTD IOPHIH-
YeCKOTO JIMIIA OIIPEACIISICTCSI B 3aBUCUMOCTH OT TOTO, Ha TEPPUTOPUU U B COOT-
BETCTBUM C 3aKOHOIATEIIBCTBOM KaKOTO TOCYIapCTBa OHO YIPEKIEHO2. DTOT KPH-
Tepuii o4eHb yacto nmpuMenserca B MUC u INCs;

' Hosukoea T.B. IlnanrpoBaHye HALIMOHATBHOCTH IOPUAMIECKOTO JIUIIA B MEXKIYHAPOIHOM MHBECTHU -
IIMOHHOM TTpaBe // Teopust v mpakTHKa ob1ecTBeHHOTO pa3Butust. 2013. Ne 3 (moctymHo B MHTep-
Here 1o aapecy: http://cyberleninka.ru/article/n/planirovanie-natsionalnosti-yuridicheskogo-litsa-
v-mezhdunarodnom-investitsionnom-prave.pdf).

2 Thorn R., Doucleff J. Disregarding the Corporate Veil and Denial of Benefits Clauses: Testing Treaty
Language and the Concept of “Investor” // The Backlash Against Investment Treaty Arbitration:
Perceptions and Reality / M. Waibel, A. Kaushal, K.-H. Chung, C. Balchin (eds.). — Kluwer Law
International, 2010. P. 5.

3 Cwm. cr. 1.7 orosopa Kk sHepretuueckoit xaprun (JI9X), cr. 1.2 AW C mexny JIutBoit u Ykpan-
Hoii, ct. 1 AW C mexny Hunepinannamu n HYeunickoit Pecriyoiukoit.
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2) KpUTEpHUA MeCTa HaXOXKICHUS aTMIUHUCTPATUBHOTO (YIIPABIISIOIIETO) IIeH-
Tpa, COMIACHO KOTOPOMY HAllMOHAJIbHOCTb IOPUANYECKOTO JIMLA ONPEAEIseTCs
B 3aBUCUMMOCTH OT TOTO, B KAKOM rOCYy1apCTBE HAXOAUTCS €r0 OpraH YIpaBieHMUsl,
TaKXKe JOCTaTOYHO PaclpoOCTpaHEeH';

3) KpuTepuii KOHTPOJISI, COTTIACHO KOTOPOMY HAITMOHAJTEHOCTD IOPUINIECKOTO
JIMLIA OTIPELETSECTCS B 3aBUCUMOCTH OT HALIMOHAJIBHOCTH €T0 aKLIMOHEPOB, Y4acT-
HUKOB WJIM APYTUX JIULL, MTPSIMO WJIM KOCBEHHO KOHTPOJIUPYIOLIMUX AESITETbHOCTD
IOPUANYECKOTO JINLIA%;

4) KpuUTepuii MeCTa OCYIIECTBICHUSI 9KOHOMIUYIECKOM AeSITeTbHOCTH, COTJIac-
HO KOTOPOMY [JIsI MOATBEPXKIEHUS CBOE HALIMOHATBHOCTU IOPUIAYECKOE JTULIO
JIOJKHO OCYILECTBIISATh PEAIbHYIO 9KOHOMUYECKYIO JESITENbHOCTb HA TEPPUTO-
pUM TOCYIApCTBA CBOEH HALIMOHATBHOCTH®,

ITpuBeneHHbIE KPUTEPUM HMCTIOJIB3YIOTCSI B MEXAYHAPOJHBIX WHBECTULIMOH -
HBIX COTJIAIICHUSX B pa3anyHbIX KomOuHauusax. Omau IV C orpaHIIMBarOTCS
KpUTEPUEM MHKOPIIOPALIMU, B TO BpeMsI KakK APYrue UCIOAb3YIOT KOMOMHALIMIO
pPa3IMYHbIX KPUTEPHEB*.

Takum ob6pazom, B MEXITyHAPOIHON MHBECTULIMOHHOM MTPAaKTUKE HEKOTOPbIE
MUC u JNC nonaraloTcsd Ha IIUPOKOe ONpeaeaeHe NHBECTOPA, UCTTOIb3Ys
JIMIIb KPUTEPUI MHKOPIIOpALlMU, B TO BPEMS KaK Ipyrue nojaratrorcs Ha 6oJiee
Y3KO0€ OIpeaeieHe MHBECTOPa, UCITOIb3Ysl HE TOJIbKO KPUTEPUI MHKOPIIOpaLUH,
HO U KpUTEPUI KOHTPOJISI WIN APYTOM JOIIOJHUTEIbHBINA KPUTEPUIA’.

2.2. «Ilouck 6b1200H020 MencOyHapoOHo20 002060pa» 6 MelCOYHAPOOHOM UHEe-
CMUYUOHHOM apoumpasice

TepMUHBI «ITOKYITKA HALIMOHAJBHOCTH» WJIM «ITOMCK BBITOJHOTO TOrOBOPa»
OTHOCSITCSI K TEM CUTYaIUsIM, TJIe THOCTPAHHBII MHBECTOP OPTaHU3YeT TMOO peop-
TaHU3yeT CBOM MHBECTULIVU JIJIST JOCTUXKEHWST HAMOOJIbIIIE 3aIIIUTHI CYIIIECTBYIO-
mmx MUC mm JIMCs. Taknum o6pa3oM, THBECTOP LieJIeHATIPaBIeHHO «TIJIAHUPY-
€T» CBOIO HAITMOHAIIBHOCTB MTOCPEACTBOM YUPEXIEHUSI KOMITAHUY B TOCY/IapCTBE,

' Thorn R., Doucleff J. Op. cit. P. 6 (cm. ct. 1 IV C mexny ['epmanueit u Mumueit, ct. 1(b) ANC mexmy
Wcnanueit u AnbGanueit).

2 Jbid. P. 7 (cm. cr. 1(b) ANC mexny Hunepnanmamu u Ipysueit, ct. 11(3) AUC mexny Uranueit
1 OUIUIIHaAMK).

3 Illecmaroe I1. Yka3. cou. (cMm. cT. 1(3)(b) AW C mexny I'pervieir u AToKUpoMm).
4 Cm: ct. 1(b) AU C mexny Huneprnannamu u bonusueii.
> Thorn R., DoucleffJ. Op. cit. P. 7.

¢ Schreuer C. Nationality Planning. P. 18.
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HMMeEIoIIeM OIaronprsiTHOe MHBECTUILIMOHHOE COTTIAIIeHUE C TOCYIapCTBOM peasli-
3alIM1 THBECTUIIMOHHOTO IIPOEKTA, JIN0O peOPTaHU3YET YKe MMEIOIIYIOCS MHBE-
CTULIMIO YEPE3 CETh KOMITAaHU I, CO3AaHHBIX WJIU 3apETUCTPUPOBAHHBIX B CTpaHE
¢ TakuM OaronpusiTHEIM JIMC, mnbo make ycTymaeT mpaBa KOMIIaHUH, 3apeTy-
CTPUPOBAHHOU B 00JIee BHITOMHOM IOPUCIUKIINHY (IIECCHSI IIPaB)'.

Ceifyac ImpakThKa IOMCcKa BHITOIHOTO JOTOBOPA SIBISIETCS JOCTATOYHO ITOITY-
JISIPHOI, 1 BCe OOJIBIIIE MHBECTOPOB MCITOIB3YIOT €€, KOTIa MHBECTUPYIOT B MHO-
cTpaHHBIe TocyaapcTBa. Kak apouTpakHbIe TPUOYHAIBI, TAK M YICHBIC OTMEYATOT,
YTO 3Ta MMPaKTUKA caMa I10 cebe He SBISEeTCS He3aKOHHOM MO0 He3ITUUHOIA?.
Boiee Toro, yacto oHa BUAMTCS KaK MyIpOoe 3KOHOMUYIECKOE PEIIeHNEe CO CTO-
ponHbl mHBecTopa. [Ipodeccop Illpoep oT™MeTw1, 9YTO HAIIMOHATBLHOE TUIAHUPO-
BaHME HACTOJIBKO XK€ CTaJIO0 IMMPU3HAKOM ITPOIYMAHHOTO YIIPaBICHMS OM3HECOM,
HACKOJIBKO U TIJIaHMPOBaHKe HajoromiaTexXHocTn®. TpuoyHan B aene HICEE v.
Slovakia oTMeTHII, 9TO CTPYKTYPHUPOBAHHBIC MHBECTUIINY TTOJYIMIIN IITIPOKOE
pacIpocTpaHeHUE U UX LIEbIO SIBJIICTCS MOJTydeHe HAnOOIbIITNUX TTPUBIIICTUMA
OT IroCyIapcTBa MeCTa MHKOPIIOPAITNY WJIN PeaTU3allium®,

B 10 Xe BpeMs rocymapcTBa He CUYMTAIOT IUIAHMPOBAHUE HAITMOHATBHOCTHU
JKeJIaTeJIbHBIM T10 BITOJTHE MIOHSITHBIM TTpuYnHaM: 11iestbio JIM C sBseTcs He TOTb-
KO TIO3UIIMOHMPOBAHNE TOCYIAPCTBA KaK OJarOMPUSTHOTO U IIPUTATATEILHOTO
(opyma 111 THOCTpaHHBIX MHBECTULIMI, HO M TIOJTyYEHUE BHITO IBYCTOPOHHETO
00s13aTeNIbCTBA, BEIb MHBECTOPHI OOOMX TOCYIapCTB ITOIyJaT OMMHAKOBBIC TTpaBa
U rapaHTUu. Miaest Toro, 4To rocy1apcTBo OyAeT BBIHYKAEHO MPEeA0CTaBUTh rapaH-
i I C mHBeCTOpY M3 TPETHETO TOCYIAPCTBA, HE SIBIIICTCS TTPUBIIEKATEILHOM,
TaK KaK KOPPeCIOHAUPYIOIINUX 00513aTEAbCTB M FapaHTUIA CO CTOPOHBI Tocynap-
CTBa MHBECTOpPA B JAHHOM CIICHAPUU MOXKET He CyIIeCTBOBATb.

Kpowme Toro, rocymapcTba TakKe HeIOBOJIBHBI CUTYAIIUSIMU, TIE UX «<BHYTPEH-
HUIf» MHBECTOP yUpekaaeT KOMITAHWIO B MHOCTPAHHOM TOCYIapCTBE M MHBE-
CTHUpPYeT CBO KaIlMTaJl 00paTHO B CBOE TOCYAAPCTBO B KAUeCTBE MHOCTPAHHOTO
KanuTaia, rogmanatomero rmoj samurty M C nau MUC, 3akimioueHHBIX MEXIY

CwM.: Os R. van, Knottnerus R. Dutch Bilateral Investment Treaties: A gateway to “treaty shopping”
for investment protection by multinational companies. — Somo, 2011. P. 9 (moctynHo B MuTepHeTe
o anpecy: http://papers.ssrn.com/abstract_id=1974431); Nikiéma S.H. Best Practices: Definition
of Investor. International Institute for Sustainable Development, 2012. P. 3 (moctyrHo B MHTepHe-
Te o agpecy: www.iisd.org/pdf/2012/best_practices_definition_of investor.pdf).

2 Ibid. P. 14; Schreuer C. Nationality Planning. P. 19.
3 Schreuer C. Nationality of Investors: Legitimate Restrictions vs. Business Interests. P. 524.

4 HICEE B.V. v. The Slovak Republic, UNCITRAL, PCA Case Ne 2009-11, Partial Award (May 23,
2011), para. 103.
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TOCYIapCTBOM YUPEXKICHUS KOMITAHUM 1 TOCYIAapCTBOM peaan3alliid MHBECTH -
IIMOHHOTO MPOEKTa',

CTOpOHHUKM MPAKTUKH ITOMCKA BBITOTHOTO JOTOBOPA YaCTO OTMEYAIOT, YTO
WHBECTULIMOHHBIC COTJIAIIIEHUS OCHOBaHBI HAa JOOPOBOJBHOM OTKa3e ToCyaap-
CTBa OT YaCTU CBOCI HE3aBUCUMOCTH B OOMEH Ha MOJIydeHNE JOTIOJTHUTEILHO-
IO KaIlmiTajia B 5KOHOMUKY CTPaHBI2, U3 YeTO IeJIaeTCsI BRIBOM, UTO TOCYIapCTBAM
TIOJKHO OBITh O€3pa3IMIHO MECTO MPOUCXOXKICHUS MHOCTPAHHOTO KaItuTaja
WA TO, HACKOJIBKO OJIM3KYIO CBSI3b MHBECTOP ITOMIEPKUBACT C TOCYIaPCTBOM,
HaIlMOHAIBHOCTb KOTOPOTO OH cebe mpucBanBaet:. C 3TOi TOYKM 3pEeHUS TIpaK-
THKa ITOMCKa BHITOIHOTO TOTOBOPA ITOJTHOCTHIO 3aKOHHA M TUYHA, N HET HUKAa-
KUX TIPUYMH JIJISI THBECTOPa HE BOCITOIb30BaThCH CI0.

B T0 ke BpeMsT OIITOHEHTHI TUTAHUPOBAHMS HAITMOHAJTLHOCTH YTBEPKIAIOT, UYTO
WHBECTOP 0e3 KaKNX-JTM00 OCHOBATEIbHBIX CBSI3€#l C TOCYIapCTBOM — YYaCTHU-
koM AW C mmonydaeT rapaHTUH, TIPUBUJICTUH 1 3aIIUTY, TIPEeIOCTaBICHHBIC TaH-
HbeIM JIMC, B TO BpeMsI KaK rocy1apCTBO MHBECTOPA, BO3MOXKHO, He JKeJIaeT Ipe-
MIOCTAaBUTh aHAJIOTUYHBIC TTpaBa MHBECTOpPaM TocydapcTBa peanu3anun. bomee
TOr0, OBLUIO OTMEYEHO, YTO FOCYIapCTBa, FPaXJaHe KOTOPBIX MOTYT JIETKO MOJTy-
yuth npusuierun W C apyrux crpaH, MOTyT ObITh MEHEe 3aMHTePECOBAHHBI-
MU B TOM, YTOOBI TTOANMMCHIBATh cBou coocTBeHHBIE JIIC 1 OTKpHIBaTh ce0s TS
HOBBIX MEXXIYHAPOIHBIX 00SI3aHHOCTEH 1 IOPUINYECKUX PUCKOB®.

BonpmmHCTBO apOUTpaKHBIX TPUOYHAIOB TIPUAEPKUBAIOTCS MHEHUS, UTO
IJTAaHNPOBaHKE HAITMOHATLHOCTHY MO3BOJICHO U TaXKe OXXUIaeMO OT MHOCTPAaHHO-
IO MHBECTOPA, XOTS HEKOTOPBIE OTMEUAOT, YTO OHO HeXeJIaTeIbHO C TOUKHU 3pe-
Hus rocynapctB. Hammpumep, TpudyHan B Aguas del Tunari v. Republic of Bolivia
MIPOIEMOHCTPUPOBAJI CBOIO TTOMIEPKKY 3TOM IMPAKTUKE, OTMETUB, YTO

«PAacIIOIOXKEeHHe CBOEH AesITeTbHOCTH B IOPUCANKIINY, KOTOpast obamaet 6osee 6a-
TOMPUSITHOI HOPMATUBHO-TIPABOBOI1 06a3011, BKITIOUAsT MaTepUATbHOE TIPABO U JOCTYTT
k 3amure IV C, He sIBIseTCsS 4eM-TO PeIKUM WU MPOTUBO3AKOHHBIM»S.

' Hosuxosa T.B. Yka3. cou.

2 Dolzer R., Schreuer C. Principles of International Investment Law. 2" ed. — Oxford University
Press, 2012.

3 Os R. van, Knottnerus R. Op. cit. P. 10.
4 Ibid. P. 11.
5 Thorn R., Doucleff J. Op. cit. P. 20.

% Aguas del Tunari SA v. Republic of Bolivia, Decision on Respondents Objections to Jurisdiction,
ICSID Case Ne ARB/02/3 (October 21, 2005), para. 330.

116



E.B. [MnoxeHko

Tpubynan B nene Soufraki v. UAE Takke TIpU3HAI TIPUEMIIEMBIM IJTAHUPOBAHIE
HallMOHAJIBHOCTH, CIeJaB UHTEPECHbII I KOMMEHTApUi O TOM, UTO €CJIY ObI UCTel]
3apEeTUCTPUPOBAJT KOMITAHUIO Ha TeppuTopnu Mtamum mis cBoeil MHBECTULINT
B OAD, TO OH OBI MOT MOJATH UCK OT JINIIA UTAIBTHCKON KOMIIAHUH, MOJIarasich
Ha yKa3aHHOE UM IBYCTOpOHHee cornarieHue Mexny Utammeit m OAD!.

OnHYM U3 HauboJIee U3BECTHBIX apOMTPAKHBIX e B 001aCTH IJIAaHUPOBAHUS
HallMOHAJILHOCTHU siBJIsieTcs aeno Tokios Tokeles v. Ukraine. VIcTiioM BbICTymnana
KOMITaHUSI, YIpEeXKIeHHAsI B COOTBETCTBUU C 3aKOHOAATEIbCTBOM JIUTBEI, HO Ha
99% npuHamexallas rpaxiaaHaMm YKpauHbl. MHBeCTOp 3asiBiisi1, 4TO YKpanHa
Hapymuiaa nojgoxenus M C mexay JIntBoii 1 YkpanHoii myTeM HEIpaBOMEPHO-
T'O IaBJICHUST Ha M31aTeJIbCTBO YePe3 HAJIOTOBbIE OpPraHbl, IKOObI OCYIIECTBIISIEMO-
TO 13-3a OTHEJIBHBIX MyOJUKALINIA U31aTeIbCTBA, KPUTUKYIOIINX BJIACTh CTPAHEI.
YkpanHa tpeboBaja, 4ToObl apOUTPaKHBIN TPUOYHAII TOCTAHOBWII, YTO Y HETO HET
KOMIIETEHIIMHU PeIlaTh 3TOT CIOP, MTOCKOJbKY YKa3aHHasI KOMIIAHUS He SIBJISIETCS
MTOIJTMHHO JINTOBCKUM IOPUINYECKIM JIMIIOM 1, COOTBETCTBEHHO, «<THOCTPAHHBIM
nHBecTopoM» cornacHo yciaoBusiM JIMC mexny JIutoit u Ykpaunoii. TpubyHan
OTKa3aJl YKpanHe, IOTYEPKHYB, UTO, COTTIACHO BBIIIICHA3BAaHHOMY IOTOBOPY, MHBE-
cTtopoM JIUTBBI CUMTAETCS JII0OO0E I0PUANIECKOE JIUILIO, YIPEKICHHOE Ha TEPPUTO-
puu JIUTBBI B COOTBETCTBUU C ee 3aKoHomaTeabcTBOM?. Mcexons us tekcra ANC,
TpUOYHAJ OOJILITMHCTBOM TOJIOCOB TTOCYUTAI, UTO UCTEI UMEET MPABO TOJIaraThCst
Ha TapaHTUU U 3aIUTHI TUTOBCKO-YKpanHcKoro I C 1, cooTBeTCTBEHHO, TpHUOY-
HaJl UMeeT KOMITIETeHIIMIO pa3pellnTh JaHHbIH criop*. [Ipencenartesib coctaBa apou-
Tpaka Harcas 0coboe MHEHMeE, TIe PACKPUTUKOBAJI pellieHre OOJTbIIIMHCTBA Kaca-
TEJIBHO KOMIICTEHIINH, 3asIBUB, UTO MEXaHM3M ITPAaBOBOI 3aIIIUThI BalllMHITOHCKOI
KOHBEHIIMM He TIpeIHa3HAUYeH W He TOJDKEeH MCITOIh30BaThCs TpakaaHaMM CTpa-
HbI — YYaCTHUIIbI BalllMHITOHCKOM KOHBEHIIMHU TSI CO3AAHMSI UJIU UCITOIh30Ba-
HMSI MTHOCTPAaHHBIX KOMIIAHW MCKITIOYUTENIBHO C 1IeJIbI0 M30€KaTh I0PUCAMKIINT
HaIlMOHAJIBHBIX CyIoB°. OIMHAKO OH OCTAJICSI B MCHBIIIMHCTBE.

AHaJormyHas To3uius Oblja MpuHsITa apoutpamu B neite Saluka v. Czech
Republics. TpubyHau nonaraics Ha oripeaeieHue nasectopa B JIMC mexxmy Yertickoit

' Hussein Nuaman Soufraki v. United Arab Emirates, ICSID Case Ne ARB/02/07, Award (July 7,
2004), para. 83.

2 Tokios Tokelés v. Ukraine, ICSID Case Ne ARB/02/18, Decision on Jurisdiction (April 29, 2004).
3 Ibid., para. 29.
4 Ibid., para. 38.

3 Tokios Tokeles v. Ukraine, ICSID Case Ne ARB/02/18, Dissenting Opinion (Chairman Prosper Weil)
(April 29, 2004), para. 30.

¢ Saluka Investment BV v. Czech Republic, UNCITRAL, Partial Award (March 17, 2006).



HﬂaHV]pOBaHVIe HaUMOHabHOCTU NMHBECTOPA

Pecryomikoit 1 Hunepianmamu, B COOTBETCTBUM C KOTOPBIM YUPEKICHUST FOPUIH -
YEeCKOTO JIMIIA COIIACHO 3aKOHOIATEIBCTBY TOCYIapCTBA-YIaCTHIKA OBIIIO JOCTATOU-
Ho. Ha aToM ocHOBaHUY TprOYHAI IPU3HAJ 3asIBUTENISI MTHBecTOpoM HumepiaHnos
1 OTKJIOHWJI BO3PaKEHUST OTBETIMKA O TOM, UTO B ICHCTBUTECIPHOCTH 3asIBUTEIIb
SIBJISIICS (PUKTUBHOI KOMITAHWEH, KOHTPOJIMPYEMOil BlaaeablaMu u3 SAmoHum.
TpubyHan oObsICHUI CBOIO MO3ULIMIO TEM, YTO OH HE BIIPABE UCIMOJIb30BaTh UHbIE
KPUTEPUHU OTPENEIECHUSI MHBECTOPA, HEXKEU T€, KOTOPble OHU CAMM COTJIaCOBAIU.
TpubyHaI BEIpa3WI CUMIIATHAIO apTYMEHTY O TOM, UTO IOPUANYECKOE JINII0, KOTOPOe
He MMeeT peaTbHOM CBSI3U ¢ rocynapcTBoM — ydacTHUKoM I C u KoTopoe B meti-
CTBUTEJIbHOCTHU SIBJISIETCS JIMIITH KOMITAHUE - «ITyCTHIIIKOW» , KOHTPOJIUPYEMOIA Ipy-
TOii KOMITaHUEH, yIpeKIeHHOI He B COOTBETCTBUHM C 3aKOHAMU rOCyIapCTBa, IIpH-
HUMAFOIIET0 MHBECTULINH, HEe JOJDKHO MMETH ITPaBa CChIIaThCS Ha TIOJIOKEHUS 3TOTO
AW C'. OmHako TpUOYHAIT YCTAHOBIII, YTO OH HE MOKET BBIXOIUTB 3a TIPEICIIBI OMTHO-
3HayHOTO TekcTa JIMC, Ha OCHOBaHMM KOTOPOTO OBLT TTOIaH UCK?.

B BrimeynomstnyToM nene Aguas del Tunari icTiioMm Obl1a O0TMBUICKASI KOM-
MMaHusl, KOTopas ITpruodpeia HalmoHaabHoCTh JItokceMOypra n Ha 100% nipuHa-
Jiexxasa Lernoyke KOMIaHWM, yapexxnieHHbIX B Hunepnanaax; npu 3ToM KOHEYHbIM
6eHeduIIMapoM BceX KOMITaHMI 3HAYMIIACh aMepUKaHCKast KOMITaHUS «beTdernb».
3asgBuUTeh TPUOOPEIT OJIATONIPUSATHYIO HAIMOHATTLHOCTD ITOCPEICTBOM KOPTIOpa-
TUBHOI peopraHu3alu, Mpor3BeIeHHOI BO BpeMsl pean3allii MHBECTULIMOH-
Horo npoekTa. [Tockonbky AN C Mmexny bonmuBueit 1 Hunepnanmamu onpenens-
Jio nHBecTtopa HunepiaaHmoB Kak 10pUAMYECKOE JIMLIO, KOHTPOJIMPYEMOE TPSIMO
WA KOCBEHHO JINIIaMH, UMEIOIIIMMM HalIMOHAJIbHYIO TTPUHAIJIeKHOCTh Humep-
JIAHIIOB, 3asIBUTEIIh TIPETCHA0OBA Ha HAIIMOHAJIBHOCTh HUaepiaHIoB 1 B COOT-
BETCTBUMU C TTOJIOXKEHUSIMHU 1oToBopa Ha noctynt K MIITYUC. bonuBus HactanBa-
JIa Ha TOM, 9TO IIeTTI0YKa KoMIaHuit B Hunmepianmax He OCyIIecTBIIsIIa peaTbHOTrO
1 3PHEeKTUBHOTO KOHTPOJIS HaJ MpoekToM. B aToii ¢cBa3u boausus tpeboBa-
J1a, YTOOBI TPUOYHAJ TIPHU3HAJ MHBECTOPOM KOMITAHUIO, KOTOPAST OCYIIIECTBIISICT
HACTOSIIIINI KOHTPOJIb, — KoMmnaHuio «betyenb» n3 CIIA. TpubyHan nmpoaHa-
JIM3UPOBAIT 3HAUeHHE (DPa3bl «IIPSIMO YUIM KOCBEHHO KOHTpoupyercsi» B JINC
1 TTIOCTAaHOBWJT OOJIBITITHCTBOM TOJIOCOB, UTO TaM, IIe JOPUANICCKOE JIMIIO UMECT
OOJIBIIIYIO YACTh aKIIMI ¥ 00J1agaeT OOJBITMHCTBOM TOJIOCOB, OHO KOHTPOJIMPYET
KOMITAaHUIO U TIOATIAAAET IO ompeneiacHre naBectopa B M C3, Takum o6pa3oM,
MIpU3HAB MHBECTOPOM TOJUTAaHIACKIE KOMITAHUH.

V' Saluka Investment BV v. Czech Republic, UNCITRAL, Partial Award, para. 240.
2 Jbid., para. 241.

3 Aguas del Tunari SA v. Republic of Bolivia, Decision on Respondents Objections to Jurisdiction,
para. 264.
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E.B. [MnoxeHko

B npyrom nene — Rompetrol v. Romania' — TpuOyHAI TTOATBEPIIUT, 9YTO TPAKIAHE
rocyaapcTBa peaju3alii UHBECTULIMA MOTYT MPEAbSIBISITh UCK K CBOEMY rocyaap-
CTBY TTIOCPEICTBOM MEXKIYHAPOIHOTO apOUTPaKHOTO pa3dMpaTeIbcTBa B TEX CUTYa-
LIMSIX, TI¢ MHBECTULINH OBIIN CIIEIaHbI Yepe3 KOMIIaHWIO, 3apeTUCTPUPOBAHHYIO 32
TIpeesiaMy JAHHOTO TOCYIapCTBaz. DTO ellle OMHO PeIlleHNe, TIe TPUOYHAJT TTojlara-
cs Ha OyKBaJIbHOE TOJTKOBaHME ompenesieHnst naBecTopa B I C 1 oTkazancs «BIi-
caTh» B HETO IOITOJIHUTENIbHBIC KpUTEepUU. PyMBIHIS TT0/Taranach Ha 0coboe MHe-
Hue B nene Tokios Tokelés, Ho TpuOyHaI OTKa3ajics CIea0BaTh €My M OTMETIJI, UTO
OHO HE HAIIUTO IMPOKOM MOMIEPKKIA HU B HAYIHOU 1 TTPOheCCHOHATTLHOM JINTe-
paType, HU B TIOCITICAYIOIINX PEIICHUSIX IO MHBECTUIIMOHHBIM CITOpaM®.

Haxonen, B nene ADCv. Hungary* TpruOyHa paccMaTpUBaJl CITIOP MEXKIY KUIIP-
cknM nHBectopoM 1 Benrpueit mo JIMC mexay sTuMu AByMsI cTpaHamu. Hecmo-
TPs1 HA TO UTO MHBECTOP UMEJT HALIMOHAJIbHOCTL KHIpa B COOTBETCTBUU C OyKBaJIb-
HbIM TosIKOBaHUeM JIMC, BeHrpust 3asBis1a, 9TO OTHUM M3 (DYHIAMEHTaATBHBIX
KpUTEepHUEB MEXKIYHAPOTHOTO ITpaBa SIBISICTCS HATMYNE «MICTUHHOM CBSI3W» MEXIY
MHBECTOPOM M TOCYIAPCTBOM €TI0 HAITMOHATLHOCTH. OTBETYMK TAKKE YTBEPXKIAT,
gyto nexb MIIYUC tpeboBara mpuHSATHAS BO BHUMAaHNE ITPOMCXOXICHUS Karl-
Taja Impu pacCMOTPEHUN HAIIMOHAIBHOCTH MHBecTOpa. TprOyHaI He COTIacHI-
Csl C TOAOOHBIMU apryMeHTaMU U PEeLU, YTO MOCKOJAbKY MHBECTOP YIOBIETBO-
psieT TpeboBaHMSIM HallMoHaNBHOCTHY B JIMC, To OH KBaIM(UIIMPOBAH MOIaBaTh
nck tpuoyHany MIITYUC u uckats 3amuty Ha ocHoBanuu M C mexny Kurnpom
u Benrpueirs.

2.3. I'panuupt donycmumocmu noucka 8b1200H020 002080pa

B HeckombKuX ciydasix TpuOYyHaIIbl, paccMaTpuBasi pooJieMy oMcKa BbITO/I-
HOTO JIOTOBOpPA, ONPEICUIN, YTO MHBECTOPHI MEePEIIv TPAHHUILY JO3BOJIEHHOTO
TJTAHUPOBAHMST HALIMOHAJILHOCTH U 3JI0YTIOTPEOMIN TIpaBoM. B aTux menax tpu-
OyHaJTbl OTKA3aJIMCh pacCMaTpUBaTh JeJia, CChIIAsICh HA OTCYTCTBHAE KOMITETEH-
LINH, TTOCKOJIBKY MHBECTOPBI, NCTIOIB3YIOIINE MTPAKTHKY 3710yTTOTPEOICHNS TIpa-

' Rompetrol Group NV'v. Romania, ICSID Case Ne ARB/06/03, Decision on Respondent’s Prelimi-
nary Objections on Jurisdiction and Admissibility (April 18, 2008).

2 Cwm. moapo6uee: Peterson L.E. ICSID Tribunal Dismisses Romania’s Objections to Investor’s Cor-
porate Structure // Investment Arbitration Reporter. 2008. Vol. 1. Ne 1.

Rompetrol Group NV v. Romania, Decision on Respondent’s Preliminary Objections on Jurisdic-
tion and Admissibility, para. 85.

4 ADC Affiliate Ltd. and ADC & ADMC Mgmt Ltd. v. Hungary, ICSID Case Ne ARB/03/16, Award
(October 2, 2006).

S Ibid., para. 357.
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BOM M HEIOOPOCOBECTHOCTH B TIOIBITKE TTOJYYUTh HAITMOHAJBHOCTD KEJIaeMOTO
dopyma, He MOTYT MOJYYUTH TOCTYIT K MEXKIyHapoTHOMY apouTpaxy. [Ipexmne
YeM TIePENTH K pACCMOTPEHUIO BHIIIICYTIOMSIHYTHIX apOUTPAXKHBIX PEIICHMI, CTOUT
OTMETHUTD, YTO KaK CAaMM TPUOYHAJIBI, TAK U YICHBIC IO CHX TTOP ITBITAlOTCS OTBE-
THATH Ha BOIIPOC, TJIe 3aKaHIMBACTCS 3aKOHHOE TUTAHUPOBAaHNE HAIIMOHAIBHOCTH
1 HAUMHAETCH 3alPEeLeHHbI TOMCK BBITOAHOTO A0TOBOpa. YeTKas pa3aenuTesb-
Hasl IMHUS ObUTa OBI OYEeHB MOJIE3HOI 1 TTOMOTJIa ObI TOCyIapcTBaM M MHOCTpaH-
HBIM MHBECTOPAM JIy4Ille 0CO3HABATh, YeTO OHM MOTYT OXXKUIATh OT IPAKTUKH ITOVC-
Ka BBITOIHOTO JOTOBOPa — B KaKOit (hopMe MITH 10 KaKOM CTeTICH! MHBECTOP MOXKET
PEeOpPraHN30BaTh WX YIPEAUTH CBOIO KOMITAHHUIO TAKM 00pa30M, YTOOBI IIOJTYUUTh
nmocTyt K Hanbosee 6maronpustHomy I C (MU C) pexumy 1 TIpy 9TOM He 3710-
yrotpeOuTh npaBoM. ['ocymapcTBa B CBOIO ouepeab OyayT UMeTh 00Jiee 00beKTHUB-
HOE TIPEeICTaBJICHIE O TOM, YTO MOXHO OXHIATh OT MOAITMCAHUS TOTO WJIK MHOTO
WHBECTUIIMOHHOTO COTJIAIICHMST, KAKUM 00pa30M CTOUT C(POpMYyIMPOBATH YCIIO-
BMST THBECTUIIMOHHBIX COTJIAIIICHMI 1 KaK1e JOTIOJTHUTETbHBIC CITOCOOBI 3aIITUThI
OT HEXEJATeJIbHOTO MOUCKA BBITOAHOTO JOTOBOPA AOCTYITHBI M.

B mene Nowa Huta v. Republic of Turkey' moabcKast KOMIIaHUS IIpruoopena
aKIMM JBYX TYPELKNX KOMIaHuii 3a 12 gHelt no Toro, kak Typius npekparuia
KoHIIeccuto. TpubyHa ITOCTaHOBMII, YTO BCS cieNiKa Obl1a cchadbprkoBaHa2. Tpu-
OyHaJI OTKa3aJICs TTPU3HATH CBOIO KOMIICTCHIINIO, TIOMYEPKHYB, UTO TaXKe €CITN ObI
cleIKa MMeJia MeCcTo, OHa OBl He CYMTaJIach TOOPOCOBECTHOI (bona fide), a paccMa-
TpHUBaJach ObI JTUIITH KaK MOIMBITKA C(DaOPUKOBATh MEXXKIYHAPOIHYIO FOPUCIUKIINIO
TaM, Tae ee HeT®. TpuOyHasl OTMETHUII, YTO B IIPUHIIUIIC TTOMCK BHITOIHOTO IOTO-
BOpa ITO3BOJIUTEJICH, HO B HEKOTOPBIX CIyJasiX OH MCIIOJIB3YeTCs BCETO JIMIITh KaK
000J109Ka, YTOOBI UICKYCCTBEHHO MPEeBPATUTh BHYTPEHHUI CITOP B MEXKITyHAPO/I-
HbII. TpuOyHas MpoBes pa3aeInTeIbHYIO TMHUIO MEXKITY TO3BOJICHHBIM 1 3aIIpe-
IIEHHBIM ITOMCKOM JIOTOBOpA, CKa3aB, UTO MHBECTUIIMS, CIeJIaHHAs He C 1IeJbI0
BOBJICUCHUST B 9KOHOMUYECKYIO IESITEIBHOCTD, a C €AMHCTBEHHOI 1IEJIBIO TTOJTY-
YEHMS JOCTYIIAa K MEXKITyHApOTHOMY (hopyMy, He SIBIISICTCSI HOOPOCOBECTHOM CEII-
KOt 1 He TIoJIyJaeT 3alllUTy ¥ TapaHTUM MHBECTUILIMOHHOTO JOTOBOPa®.

IIpoGiema HemOOPOCOBECTHOCTH U 3JI0YNOTPeOIEHUS TIPAaBOM ObLjla TaKXKe
paccMoTpeHa B nefie Phoenix v. Czech Republics, Tine TpruOyHaI CTOJIKHYJICS C BHY-

' Cementownia Cementownia “Nowa Huta” SA v. Republic of Turkey, ICSID Case Ne ARB(AF)/06/2,
Award (September 17, 2009).

2 [bid., para. 156.

3 Ibid., paras. 156—157.

4 Ibid., paras. 154—156.

> Phoenix Action Ltd. v. Czech Republic, ICSID Case Ne ARB/06/05, Award (April 15, 2009).
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TPUCEMEITHOI peopraHm3alieil, MpoBeIcHHO B pa3rap MHBECTUIIMOHHOTO CITO-
pa ¢ Yexueii ¢ uenapio noaydeHus gocryna kK rapantusam I C mexny M3pannem
u Yeuickoit Pecnyonukoit. Yenickuii MTHBECTOP MOC/e BO3SHMKHOBEHMS criopa
¢ Yexueli yapennsi KOMIIaHUIO 1Mo 3aKoHaM M3pansist u BKIIIOUMI CBOM YEIIICKUE
KOMITaHUM B ee cocTtaB. Cpasy 1ociie 3Toro oH noaan uck B MLIYUC Ha ocHo-
Be AN C mexny Mzpannem n Yenickoit Pecniyoaukoit. TpubGyHan mocTaHOBWII,
YTO Y HETO HET KOMIIETEHLIMU paccMaTpuBaTh JaHHBINA CHOpP, U Mpeaynpean
0 HeobxoaumocTu 3aiuThl cucteMbl MILYUC oT pasnnuHbIX 3710yITOTPEOICHUIA.
TpubyHan oTMETUII, YTO MHBECTOP 37oynoTpedun cuctemoit MIITYUC, Tak kak
pecTpyKTypu3aLus TPpor30l11Lia Mocjie BO3BHMKHOBEHHS Criopa U MHBECTOP Moaall
HCK ellle 10 TOTO, KaK 3aperucTpupoBas BlaJeHUe YELICKUMU KOMITAHUSIMU 3a
CBOEI U3panIbCKOM Kopriopauueii'. TpuOyHaa oTMETUI, UTO

«B LIEJIOM CJIEJIKA SIBJISIACh HE SKOHOMWYECKOM MHBECTUIIVEH, OCHOBAaHHOI Ha OLICHKE
HAaCTOSIIIEH MW OYayILEei CTOMMOCTH KOMITAHUIA, a... TPOCTO MEPErpymMIMpPOBKOI aKTH-
BOB BHYTPHY CEMbU, UMEIOLIEI CBOEH LIeIbIO MoJydyeHue 1ocTyma K popymy MIIYUC,
HEIOCTYITHOMY M3HAYaJIbHOMY MHBECTOPY»2.

EnviHCTBEHHBIM MOTMBOM K PECTPYKTYpU3allMu ObLIO XKeJIaHWe MHBeCTopa
Moxy4uThb HocTy K ropuciukimu MIIYHUC. CooTBeTCTBEHHO, 3TO ObLiIa BHYTPEH-
HSIsI MTHBECTUIINSI, 3aMacKMPOBaHHAS IO MEXIyHapoaHYo. TprOyHas mocTaHo-
BUJI, YTO MHBECTOP ITBITAJICS 3JI0YNOTPEOUTD TTPOLIEAYPOI M HAPYIIWII (pyHIaMEH-
TaJIbHBII MPUHIUI JOOPOCOBECTHOCTH .

BrnuenpuBeneHHbIE peIlieHUS IEMOHCTPUPYIOT OCTOPOXKHOE OTHOIIICHNE TPU-
OYyHAJIOB K MHBECTHUIIMSIM, KOTOPBIMH (DOPMATBHO BIIAACIOT MHOCTPAHHBIC FOPUIN-
YecKUe JINIA, HO KOTOPHIE TI0 CYTH SIBJISIIOTCST HE MEXKITyHapOIHBIMU, & BHYTPEH-
HUMU. ApOUTpaKHbIe TPUOYHAIbI JOJIKHBI CTOSITh Ha cTpaxe cucteMbl MITYNC
1 He TOMYyCKaTh K paCCMOTPEHHUIO YMCTO TOMAIITHUE CITOPBI, TaK Kak 3TO OyaeT
IIPOTUBOPEYMT LIEJTU I CMBICITY BalllmHTTOHCKOM KOHBeHIIMA. TpruOyHaIaM CTOUT
CKPYITYJIE3HO paccMaTpuBaTh BCE OOCTOSITENIbCTBA, COMYTCTBYIONINE PEIIEHUIO
WHBECTOpA MPOMNTH pecTpyKTypusauuo. Hanpumep, B Tokios Tokelés apouTpbl
TIPYHSUIU BO BHUMAaHME IaThl TPOBEACHUS PECTPYKTYpU3allui MHBeCTOpaMu. Tpu-
oyHan B Tokios Tokelés oTMeTHI, YTO MHBECTUIIMS ObLIa TIPOM3BEICHA 3a IIECTh
Jiet 1o toro, Kak I C mexny YkpauHoit u JINTBOI ObLI0O MOAMMCAHO.

' Phoenix Action Ltd. v. Czech Republic, ICSID Case No ARB/06/05, Award, paras. 136—141.
2 ]bid, para. 140.
3 Ibid., para. 144.
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B nene Mobilv. Venezuela' xomnanus n3 CIIIA nHBecTMpoBaia B 1Ba HeTS -
HBIX IpoeKTa B BeHecyane yepe3 XOMIMHTOBbIe KOMITAHUU, PACITOJOKEHHBIC
B mrare [enaBap n Ha baramckux octpoBax. [Tocie Toro Kak BO3HUKIIU ITPo0JIe-
MBI C HOBBIM ITPaBUTEIHCTBOM CTPaHBI IO TTOBOY ITOIOXOIHBIX HAJIOTOB 1 POSLII-
TH, UTHBECTOP PEOPTaHM30BAJl CBOM MHBECTUIIMM TaKUM 00pa30M, UTO XOJIIUH-
roBas KOMITaHMS oKa3ajack B Hunepmanmax. BaxkHO OTMETHTB, UTO MHBECTOP
IIPpOMHMOOPMUPOBAII IIPABUTEILCTBO BeHECYaIbI 0 peopraHm3aliiy U He IOy I
HUKAKNX BO3paxkKeHUI 1o 3ToMy mmoBony. [locie BOSHMKHOBEHUS HOBBIX TIPO-
6nem ¢ Benecyanoit maBecTop mogan uck B MIIYUC. OTBeT4nK npu3Hai, 4To
WHBECTOP COOTBETCTBOBAJ KPUTEPHUSIM, IIPEIBSIBIIIEMBIM K MTHBECTOPY B COOTBET-
ctBytomeM JIMC, Ho 3as1BIIs1I, 4TO OH 370yToTpeoun cucteMoit MIIYUC, co3maB
«KOPTIOPAITHIO YIOOCTBA» C SAMHCTBEHHOM 1IEJIbIO TTOJYICHMS JOCTYTA K (hopy-
My MIIYUC. TpubyHas mocTaHOBWII, YTO PEOPTaHU3ALMS MHBECTUIINI C LIETTBIO
MX 3aIATHI OT HapymeHus TocynapcTBoMm rapantuii JIMC sgBisercss abComOTHO
3aKOHHOI TTPaKTUKOI, KOTJIa 3TO KacaeTcsT OyAyIInX criopoB. TakuM o6pa3oM,
TPUOYHAIT pa3IeIiI THBECTULIMY Ha IBa IIEPHOIA; 10 U MTOCIIe peOpTaHM3allny —
1 TIOCTAHOBWJI, YTO Y HETO €CTh KOMIIETCHIINSI B OTHOIIICHNY HAIIMOHAIN3AIINH,
MIPOM3OIIIEAIIEH TTOC/Ie peopraHU3alluy MHBECTHUIINI, HO HET B OTHOIIICHUY POSII-
TH ¥ TIOMOXOIHBIX HAJIOTOB. TpuOyHas MIpOLUTUPOBAI Ae10 Phoenix B OTHOIIIE-
HUU PeCTPYKTYPHU3AIIUM aKIIWi, IIPON3OIIEAIIeH TTOCIe TOTO, KaK BO3HHUK CITOP
¢ Benecynoii, oTMETUB HeIOITyCTUMOCTS 3510ynoTpeonenns MILYUC u JINUC:.
Takum o6pa3oM, B JaHHOM JieJie AaTa MoMcKa yaIoOHOTO J0roBopa cTaja Kiaoue-
BBIM MOMEHTOM B peIIeHUM TPUOYHaIa.

Tpubynan B nene Pacific Rim v. El Salvadort, Tak e KaK 1 BBHIIICYITIOMSIHY-
TBIE TPUOYHAJIbI, ITOIIEePKaI UACI0 TOTO, YTO TIpaKTUKa TNIAHMPOBAHMS HAIIMO-
HaJIbHOCTH B MEXXIYHAPOTHOM MHBECTULIMOHHOM apOUTpake orpaHIMYeHa 3arpe-
TOM 3JIOYITOTPeOIeHUS TIpaBoM. TprOyHas IocIea0Ba 1Mo cronaM aeia Mobil v.
Venezuela, paccMaTpuBasi 1aThl, B KOTOPBIE IIPOM30IILIA KOPITOPATUBHASI peOpTaHM-
3a1MsI MTHBECTULINI. TprOyHaI OTMETIIT, 9TO PECTPYKTYPU3AIINS C eIMHCTBEHHOM
LIEJTBIO TTOJTyYeHUS OCTYIIAa K MexkmyHapomrHoMy popymy IV C sBisieTcst abcomoT-
HO 3aKOHHOI1, €CJT OHa IIPOU3BEICHA IO TOTO, KaK BO3ZHUK CIIOP C TOCYIapCTBOM

' Mobil Corporation, Venezuela Holdings BV; Mobil Cerro Negro Holdings, Ltd.; Mobil Venezolana de
Petroleos Holdings, Inc.; Mobil Cerro Negro, Ltd.; and Mobil Venezolana de Petroleos, Inc. v. Bolivari-
an Republic of Venezuela, ICSID Case Ne ARB/07/27, Decision on Jurisdiction (June 10, 2010).

2 Jbid., para. 204.
3 Ibid., para. 205.

4 Pacific Rim Cayman LLC v. Republic of El Salvador, ICSID Case Ne ARB/09/12, Decision on the
Respondent’s Jurisdictional Objections (June 1, 2012).
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peanu3zanuu nHBecTULIMY'. TprOyHam oopaTiit ocoboe BHUMaHUE Ha TO, KaK OTpe-
JIeJIUTh, KOT/IA K€ BO3HUK CIIOP B paMKaxX TEOPUH 3alLUTHI OT 3JI0yNOTPEeOICHUSI
npaBoM. TpuOyHasl MOCTAHOBWII, UTO pa3feJUTeIbHAs JIMHUS MEXKIY 3aKOHHBIM
1 HET03BOJIEHHBIM [TOMCKOM JIOTOBOPA OIPEAENSIeTCS B TOT MOMEHT, KOTJIa UHBE-
CTOD y>Ke 3HaeT O OyyIlleM KOHKPETHOM CIIOPE UJT MOKET €TO MPEABUIETD C BHICO-
KO CTEeMeHbI0 TOUHOCTH, a HE MPOCTO J0TabIBACTCS O BO3MOXHOCTUA BO3HUK-
HOBeHUs criopa?. TpubyHana OTMETWI, YTO eC/id JaHHasl JIMHUS MepeceyeHa, To,
CKOpee BCET0, MHBECTOP OyAeT OOBUHEH B 3JI0YNIOTPEOIEHUH TTPABOM, HO OTMETHII,
YTO 3TO HEYETKAS PA3ACIUTEIbHAS JIMHUS U B KAXIOM JIeJie BCe 00CTOSATEIbCTBA
JIOJIKHBI OBIT MPUHSITHl BO BHUMAaHUE [IS1 TOTO, YTOOBI ONPENETUTh MTPOU3OILLIO
HapylleHue Wwiu HeT®. B utore TpuOyHaa moCTaHOBUII, YTO MHBECTOP HE 3JI0YIIO-
TpeOWI MpaBoOM, TaK KaK PecTPYKTypU3alusl IPOU301LIa O TOr0, KAK UHBECTOP
y3HaJ o de facto 3amnpeTte Ha TOObIYY TTPUPOAHBIX pecypcoB B CanbBagope.
TpubyHaabl NPUHUMAIOT BO BHUMaHUE TaKUe KPUTEPUHU, KaK yriata Hajo-
rOB, OyXraJiTepcKuii yueT GUHAHCOBBIX TOKYMEHTOB U MOJyYeHEe TUBUIESHIOB OT
MHBECTULIUU Ha TeppuTOopuu cTpaHbl — yyacTHULbl I C (MUC), Korna omnpe-
JIEJISIIOT 3aKOHHOCTh IECTBUI MHBECTOPA B TTIOMCKE NOrOBOpa. bosbilioe BHUMa-
HUeE yaessieTcst TpuoyHaaaMu MOTHBaM KOPIOPaTUBHOM peopraHu3aliuuy u Bpeme-
HMU, Korna oHa rnpousonuia. [Tpodeccop Lpoep yrBepxnaet, 4To rmiaHMpoBaHuE
HaLlMOHATbHOCTH, HALIEJIECHHOE Ha Oynyliee, OyIeT, CKOpee BCETO, TOJIOKUTETbHO
BOCTIpUHSITO TpuOyHanoM*. Takum 00pa3oM, peopraHu3aus J0KHA ObITh TPOBE-
JIeHAa 10 TOT0, KaK BO3HUK OIPENEJIEHHBII CIIOP, YTOOBI CYUTATHCS «HALETEHHOMN
Ha Oynyiee». TpuOyHanbl HE TPU3HAIOT CBOIO KOMITETEHIIMIO B CIy4asiX, KOraa
peopranusanus OblIa MPOU3BeAeHa MOC/e TOTO, KaK BO3HUK UHBECTULIMOHHBIN
CIIOP C MPUHUMAIOIINM rocyaapcTBom®. CUUTAETCs, YTO 0 TOTO, KaK MPOU30IIeN
onpeeseHHbI KOH(MINKT, MHBECTOP MPOBOAUT IJIAHUPOBAHUE HALIMOHAIBHO-
CTU, YTOOBI OOECIIEUUTH JYUIIYIO 3alIUTY U IPUBUJIETUU CBOC MHBECTULIMUS.
Korna xe nHBecTop 3aHMMAETCsI TOMCKOM BBITOTHOTO TOrOBOPA MOCJIE TOTO, KaK
BO3HUK KOHMIUKT C TOCYIapCTBOM, €TMHCTBEHHOMW €T0 LIEJIbIO SIBIISIETCS TIOITY-
YeHue JA0CTYIa K MEXIyHapOAHOMY MHBECTUIIMOHHOMY apouTpaxy’. CooTBeT-

' Pacific Rim Cayman LLC v. Republic of EIl Salvador, ICSID Case Ne ARB/09/12, Decision on the
Respondent’s Jurisdictional Objections, para. 2.47.

2 Ibidem.

3 Ibid., paras. 2.99—2.100.

4 Schreuer C. Nationality Planning. P. 26.
> Ibidem.

% Os R. van, Knotterus R. Op. cit. P. 5.

7 Ibidem.
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CTBEHHO, COBPEMEHHAasI MPaKTHKA CIUTACT BpeMEHHO (haKTOp OTIPEICIISTIONIM
IPY pa3rpaHUYEHUU AOMYCTUMOTO U HELOITYCTUMOTIO MMOUCKA BBITOAHOTIO MEX-
JTIYHapOJTHOTO JIOTOBOPA.

3. Kak ycTaHoBUTb 0ajaHC MeXK1y NpaBaMid HHOCTPAHHBIX HHBECTOPOB
¥ He3aBMCHMBIX rocyaapcTB?

3. 1. Hckarouenus u3 cghepot oelicmeuss mexicoyHapoonozo 002060pa

HckmouyeHus us cepol AeCTBUST MEKITYHAPOTHOTO MHBECTULIMOHHOTO COIJIa-
IIEHUS TEX UM UHBIX OTHOIIIEHUI MO3BOJISIIOT TOCYNapCTBY-OTBETUMKY OTKA3aTh
MHBECTOPY B 3allIUTe, KOTOPasi MTHaue Obl eMy MPEeI0oCTaBIsIaCh HA OCHOBAaHUM MEX-
JTYHapOJHbIX MHBECTULIMOHHBIX JOTOBOPOB'. B TO BpeMst Kak 0COOeHHOCTU (hopMy-
JINPOBOK MOJIOXKEHUIN MEXTYHapOIHBIX JOTOBOPOB 00 MCKIIOYEHUU OTHOLIEHU I
u3 chepbl UX IEUCTBUS (Hajiee — MOJIOKEHUS 00 UCKIIOUEHUN) MOTYT pa3inyaTh-
csl, B LIEJIOM OHU YacTO MCIOJIb3YIOTCS B KaUeCTBE MHCTPYMEHTA, 3allpeliarole-
TO MHBECTOpaM MPeabsBISITh UCKU K TOCYIapCTBY Ha OCHOBAaHUU MEXKIyHapO.I-
HOTO JOTOBOPA, MPU HATUYUM CIEAYIOMINUX (DaKTOPOB: €CU IOPUIUYECKOE JTULIO
YUPEXAEHO Ha TEPPUTOPUHU JIPYTroro rocyaiapcTsa — yyacTHUKA TOr0OBOpa, HO KOH-
TPOJUPYETCS IpaxkIaHaMU TPEThEro roCyIapCcTBa; €CJIM TaKOE IOPUANYECKOE JIUIO
HE BeIeT CYIECTBEHHYIO IEJOBYI0 aKTUBHOCTb B TOCYIapCTBE, IJIe OHO YUpexkie-
Ho2. [TepBble MoaoxeHus: 00 UCKIIOUEHUHU TTOSIBUIUCH B COTJIALLIEHUSIX O IPYKOe,
KOMMepILIMY U HaBuraluu, 3akiatouyeHHbix CIIA mocie Bropoit MupoBoii Boii-
Hb’. ECTh MpeanonoxeHusi, YT0 U3HAYAIbHO 3TU TMOJ0XEHUS ObLIN BKIIOUEHbI
B TEKCT COIJIallleHUit, YTOObl 00E30MacUTh TOCYIAPCTBO OT KOPITOpalUii, MbiTa-
IOIIUXCS TTOTYYUTh AOCTYM K COTJIalIEHUIO Yepe3 PerucTpaluio B rocyiapcTae-
yuyacTHMKe*. Co BpeMeHeM MHBECTOPHI CTalld Bce 00siee MHTEHCUBHO MPaKTUKO-
BaTh IJIAHUPOBAHKE HALIMOHAJIBHOCTU U TTOMCK BBITOHOTO 1oroBopa. Pazsurtue
MOAOOHOM MPaKTUKU 3aCTAaBUJIO FOCYIapCTBA UCKATh TOMOJTHUTEIbHbBIE CITOCOOBI
3alIUThl OT HEXeJIaTeJIbHbIX MHBECTOPOB. B pe3ynbTare mojioxkeHus1 00 UCKITIO-
YeHUHM CTaJIA BCe Yallle BKII0YAThCS BO MHOXeCTBO coBpeMeHHbIX IV C 1 MUC.

' Feldman M. Setting Limits on Corporate Nationality Planning in Investment Treaty Arbitration //
ICSID Review — Foreign Investment Law Journal. 2012. Vol. 27. Issue 2. P. 282.

2 Crarbg 17.1 19X, cr. 1113 HADTA.
3 Cwm. JoroBop o npyx6e, kommepunu 1 HaBurauun Mexay CLIA u Slmonueii ot 9 anpestst 1953 1.

4 Happ R.E. Denial of Benefit Clauses and Any Other Mechanisms That Limit the Scope of BITs for
Investors // The Determination of the Nationality of Investors under Investment Protection Trea-
ties (= Beitrdge zum Transnationalen Wirtschaftsrecht. Heft 106) / The International Law Associa-
tion German Branch, Sub-Committee on Investment Law. Institut of Economic Law, 2011 (http://
telc.jura.uni-halle.de/sites/default/files/BeitracgeTWR /Heft %20106.pdf). P. 62.
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Bxomouenue takoro nonoxenust B IVC nnm MU C obecrieunBaeT rocynapcTBo-
YJacTHUKA JOTIOJHUTEIbHON 3alIUTOM OT HeXelaTeIbHbIX UHBECTOPOB.
TpubyHansl, paccMaTpUBaIOLINE TTOJIOKEHUS 00 NCKIIOUCHUN, CTOJIKHYIUCH
C HECKOJIBKUMU MTPODJIeMaMu TOJIKOBaHUSI TONOOHOTO pofa rnojoxeHuit. Cpenu
OCHOBHBIX U3 HMX MOXHO Ha3BaTh CJAEAYIOIIME: BOIIPOC YBEIOMJICHUSI UHBECTOpA
0 TOM, UTO TOCYIAPCTBO OYIET MPUMEHSITh NCKITIOUCHIE; TIOKPHIBACT JIX TAKOE YBe-
JIOMJIEHUE YK€ BO3HUKIIIME CIIOPbhI; Ha KOTO JIOXUTCS OpeMs 10Ka3bIBaHUsI TOTO,
YTO KOHKPETHBI MHBECTOP MOIITANACT IO/ ITOJIO0XEeHNE 00 CKITIOUCHUN!,
Bormpoc yBenoMieHus rocyIapCTBOM MHBECTOPA 00 UCKITIOUEHUH [TO-Pa3HOMY
paccMaTpuBalicsl apOUTPaKHBIMU TpUOYyHalIaMU. ApOUTPHI, pacCMaTpUBAaIOIIME
cnopsl o JloroBopy K sHepretuueckoi xaptuu (nanee — JI19X), onpenenniu,
YTO TOCYAapPCTBO TOKHO 1aTh MOIOOHOE YBEIOMJIEHUE 10 BOSHUKHOBEHUS CTIO-
pa B IyOJIMYHON W OYEeHB JIETKO MOCTYIHOI hopMe2. BombmmuHCcTBO TprubyHAa-
JIOB, pacCMaTpUBAIOLINX BOIPOC 00 UCKIIOUEHUU Ha ocHoBaHuM apyrux JIUC
n MUC, yctaHOBMIIO, YTO YBETOMJIEHUE MOXET OBITh HATIPpaBJIEHO U IMOCJIE TOTO,
KaK UHBECTOP YBEIOMWI O HAMEPEHUU HayaTh apOUTPaKHOE pa3dupaTesibCTBO,
B o(pULIMaJIbHOM OTBETE rocyAapcTBa Ha OOBMHEHUSI MHBeCTOpa®. BoJbIIMHCTBO
TPUOYHAJIOB OMPEIeININ, UTO OpeMsT JOKa3hIBaHUS JICXKUT Ha IUIeYax rocymap-
CTBa B COOTBETCTBUU C IPUHLIUIIOM actori incumbit onus probandi*. XoTs BO MHO-
TUX CUTYallMsIX MHBECTOPY OyIeT Jerdye MpeACcTaBUTh J0Ka3aTeJIbCTBa TOTO, KTO
SIBJISIETCS BJIAJEIbLEM WHBECTULIMU JIMOO KOHTPOJIUPYET €€, a TAKXKe OCYIIeCT-
BJISIET JI1 MHBECTOP CYIIECTBEHHYIO MPEANIPUHUMATEIbCKYIO NeSITEIbHOCTh Ha
TEPPUTOPUHU TOCYIAPCTBA CBOM peTUCTpauid. MHOTME 3KCIIEPThI YTBEPXKIAIOT,
YTO HAMBHO OXXMIIATh OT TOCYAAPCTB TOTO, YTO Y HUX OYyIET UMEThCSI KOHKPETHAsI
1 TI0JTHAST THGMOPMAILIHS O KasKIOM MHBECTOPE 1 KaXKIIOM MHOCTpaHHOM OM3Hece,
(byHKIIMOHMpPYIOIIIEM Ha UX TeppuTOpuK®. B3sIB 3T0 Ha 3aMeTKy, HEKOTOPBIE TPHU-
OYHaJIBI ITOTPEOOBAIM, YTOOBI MHBECTOP MPEACTaBII HEOOXOTUMBIE J0KA3aTeThb-

' Feldman M. Op. cit. P. 282.

2 Plama Consortium Ltd. v. Republic of Bulgaria, ICSID Case Ne ARB/03/24, Decision on Jurisdic-
tion (February 8, 2005); Yukos Universal Ltd. v. Russian Federation, PCA Case Ne AA 227, Interim
Award on Jurisdiction and Admissibility (November 30, 2009).

3 Pac Rim Cayman LLC v. The Republic of El Salvador, ICSID Case No ARB/09/12, Decision on the
Respondent’s Jurisdictional Objections (June 1, 2012); Ulysseas Inc. v. The Republic of Ecuador,
UNCITRAL, Interim Award (September 28, 2010); Guaracachi America, Inc., Rurelec PLC v. The
Plurinational State of Bolivia, PCA Case Ne 2011-07, Award (January 31, 2014).

4 Gadelshina E.R. Burden of Proof Under the “Denial-of-Benefits” Clause of the Energy Charter Treaty:
Actori Incumbit Onus Probandi? // Journal of International Arbitration. 2012. Vol. 29. Issue 3. P. 271.

> Thorn R., Doucleff J. Op. cit. P. 22.
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crBa. Takum oO6pa3om, TpUOyHaIbl TIPOBEJIM JTUHUIO MEXIY OpeMeHeM J0Ka3bl-
BaHUsI, KOTOPOE JIEXKUT Ha TOCYAAPCTBE, MbITAIOIIEMCS] OTKA3aTh B IPUBUJIETUSIX
WHBECTOPY, U OpeMeHeM IPeICTaBIeHUsI KOHKPETHBIX JOKA3aTeIbCTB O COCTaBe
U IeSITeTbHOCTU KOMITAHUU, KOTOPOE MOXET ObITh BO3JIOKEHO HA MHOCTPAHHO-
IO MHBECTOPA 10 YCMOTPEHUIO TPHOyHAaJIa.

K npumepy, tpudynan B nene AMTO v. Ukraine' nocTaHOBWII, 4TO OpeMsI TOKa-
3BIBAHUS JIEXKHUT Ha TOCYIapCTBE, HO OTMETHII CIIOKHOCTD TOJYYeHUsT KOHKPET-
HBIX I0KA3aTeJbCTB [J151 TOCYIapCTBa, OCOOEHHO B TEX CIyYasix, KOraa KOMIaHUs
OpTraHN30BaHa Yepe3 CeTh APYTUX KOMITAHUI, HAXOASIINXCS B pa3HBIX IOPUCINK-
nusax2. HecMoTpst Ha 5T0, TpUOYHAaJI TOCTAaHOBUII, UTO IMTOAOOHOTO POJa CAOXKHOCTH
He MMO3BOJISTIOT ITEPEJIOKUTH OpeMst T0Ka3bIBaHUSI HA MHBECTOPa, HO OTMETHII, UTO
TPUOYHATBI B COCTOSTHUM TTPUHYINTh MHBECTOPA MPEAOCTABUTH ITOKA3aTEIIN €T0O
TeITeIBHOCTH Ha TEPPUTOPUHN TOCYAAPCTBa, TIIe OHO 3aperuCTPUpoBaHoO’. B nto-
re TpUOyHaJI OTKJIOHWJI TpeOOBaHNE YKpauHbl 0TKa3aTh MHBECTOPY B MPUBUIIC-
TMSIX, MoJIarasch Ha JI0Ka3aTeIbCTBA CYIIECTBEHHOM NEesITEIbHOCTH 3asiBUTENIST HA
Tepputopuu JlaTBuM, rocyaapcTBa opraHu3alu NHBECTOPA.

B Generation Ukraine v. Ukraine* TpmOyHas TakKe OTPeOOBAN OT YKpPaWHEI,
TIBITAIONIEICS] MOOUTHCS OTKA3a B 3aIIUTE MPaB 3asBUTENISA, J0KA3aTh 3TO OOCTOSITE b~
cTBO. TpubyHas MOCTaHOBWII, UYTO YKpanuHa He CMOTJIa pa3pelnTh OpeMs JoKa3bl-
BaHUS, TaK KaK OHA HE CMOIJIa yOeIUTEbHO MTOKA3aTh, YTO KOPIOPALIUS 3asiBUTEIS,
TTOJTHOCTBIO IIPUHAUTEXKABIIIAS aMEPUKAHCKIM I'pakaaHaM, Ha CaMOM JIejIe HaXOm1-
JIach IO KOHTPOoJIeM KaHanies’. MTHTepecHO OTMETUTD, YTO B TAHHOM JieJie TPUOY-
HaJl 0TKa3aJICsI TIOMOTaTh TOCY/IapCTBY B MOJIYYEHUHM T0KA3aTeIbCTB OT MHBECTOPA,
BOBJIOXKWB Ha TIOCJIEIHETO OpeMsl PEeNCTaBIeHUS TOKA3aTeIbCTB TOTO, KTO BJIaaes
JIMOO0 KOHTPOJIMPOBAJI KOMIIAHUIO, ¥ OCYIIECTBIISIACH JTM aKTUBHAST ITPSATTPUHIMA-
TeJIbCKasI NeATeTbHOCTD Ha TEPPUTOPUHU CTPaHbI OpraHU3allM MHBECTOPAS.

OnHUM U3 OCHOBHBIX JIeJI, B KOTOPOM 00CYXIaiach MpodsieMa yBeIOMIICHUS
U ero JIeMCTBUS Ha yXe CYLIECTBYIOLIUIA criop, siBasercs aeno Plama v. Bulgaria’.
Kommnanus «Plama», yupexnenHas Ha Kunpe, Biagena 75% axiuii 60arapckoii

' Limited Liability Company AMTO v. Ukraine, SCC Case Ne 080/2005, Final Award (March 26,
2008).

2 [bid., paras. 64—65.

3 Ibidem.

4 Generation Ukraine v. Ukraine, ICSID Case Noe ARB/00/9, Award (September 16, 2003).
5 Ibid., paras. 15.8—15.9.

¢ Ibid., para. 15.7.

7 Plama Consortium Ltd. v. Republic of Bulgaria, ICSID Case Ne ARB/03/24, Decision on Jurisdic-
tion (February 8, 2005).
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kommannu «Nova Plama», KoTopasi, B CBOIO O4epelib, SIBIISUIACH BIaIeabIIeM BTO-
poro 1o BeIMIMHe HedTerepepadaTreiBaiolero 3aBoaa boxrapuu. Criop BO3HUK
Ha OCHOBaHMU 3aKOHa, MpuHATOro B bonrapum B 2002 1., B COOTBETCTBUM C KOTO-
PbIM FOCYAapCTBO OCBOOOXKAAIOCH OT OTBETCTBEHHOCTH 3a Bpel, MPUUMHEHHbII
okpyxkatomeii cpene B 1970-e rr. OcBoOOXmast cedst OT OTBETCTBEHHOCTH, bosra-
pust TpeboBaia, uToobl «Nova Plama» B3si1a 5Ty OTBETCTBEHHOCTD Ha cebs1. «Plama»
nonana nck B MLIYUC, cepinasich Ha pa3nnaHble HapyiieHus Hopm JIDX. OcHo-
BBIBasICh Ha cT. 17(1) ADX, boarapms 3asiBuia, 94To oHa oTKa3biBaeT «Plama»
B IIPEIOCTaBJICHNY MIPUBIJICTUI HA OCHOBAHWU TOTO, YTO ITOCJICTHSS SIBISIACh
KOMITaHUEH - «ITyCTHITITKO». COCTaB apOMTPOB OTMETUJI, YTO TOTOBAPUBAIOIIICECS
TOCYIapCTBO MOXET OTKa3bIBaTh B IIPEMMYIIECTBAX, TIPeAOCTaBIsIeMbIX JI DX, TOIb-
KO ecJT cobImonaroTcst TpedoBaHms CT. 17(1), KOTopble BKIIIOUAtOT KOHTPOJIH (BJ1a-
JICHIE) Y CYIIECTBEHHYO MPEAITPUHIMATEIBCKYIO TeSITETBHOCTD. TprOyHa OTKIIO-
HwT apryMmeHT bonrapuu o Tom, 9to cT. 17 He TipeoaraeT KaKux-JIn0o IeHCTBIIA
C €€ CTOPOHBI, M COCTIAJICS Ha TO, YTO HAIMYKE UCKITIOYCHUI OTIIMYAETCST OT OCY-
1IecTBIeHUs paB. TpuOyHas MOCTaHOBUII, UTO CT. 17 TIpeaocTaBisieT JOroBapu-
BaOIIIEMYCSI TOCYIapCTBY MPaBO B COOTBETCTBUM ¢ JIDX oTKa3aTh MHBECTOPY, Ha
KOTOPOTO pacIpoCTpaHsIeTCs AeHCTBUE JOTOBOPA, B TIPEAOCTABICHUM TIPSUMY-
IIECTB, HO HE O0SI3BIBAaET €T0 OCYIIECTBIISITh TaKoe TIpaBo. ['ocymapcTBO MOXKeT
HMKOTa He OCYIIIECTBUTH 3TO IIPaBO, €CJIM Y HETO HET Ha 3TO XKeJaHus'. Jlamee Tpu-
OyHaJI TTOCTAaHOBWJI, UTO JTaxke KOT/IA TOCYIapCTBO-OTBETYMK OCYIIECTBIISIET CBOE
IIPaBO B COOTBETCTBUH C YIIOMSIHYTOI cTaTheit 17(1), Takoit oTKa3 He OyIeT MMETh
00paTHOM CHITBI — He OYIIeT MOKPBIBATh T COOBITHSI, KOTOPHIE TIPOM3OIIIIH IO TOTO,
KaK TOCYIapCTBO OUIINAIEHO YBEIOMIJIO MHBECTOpPA 00 MCKIIFOUCHUH, 1 OyIeT
nMeTb 3 @eKT JIUlllb B OTHOIIEHUN Oyayiuux criopoB. 1o MHeHuI0 TpubyHania,
B COOTBETCTBUH C IEJISIMU M TyXOM DHEPIreTHUECKOM XapTUH OCYIICCTBIICHNUE TIpaBa
He JOJDKHO MMETh 00paTHOTO AeicTBUs2. bosiee Toro, TpuOyHaa Mog4epKHyJI, UTO
TOCYIapCTBO IODKHO OCYIIECTBUTDH CBOE TTPaBO HA MCKITIOUCHNE B OUCHb YETKOM
1 MyOJIMIHOM MaHepe, YTOOBI MTHOCTPAHHBIN MHBECTOP TOYHO 3HAJ, YEeTO OXKHUIATh,
MHBECTUPYSI B 3TO FOCYIapCTBO, U KaK OPraHU30BaTh CBOIO MHBECTULIMIO®.
[MpuAMMATOIIIEe TOCYIapCTBO YACTO OCO3HAET, UTO EMY CIIEI0BAJIO OCYIIICCTBUTD
MPaBO Ha UCKJTIOUEHME JIUILIb MTOCJIE TTOTYUYEHMST YBEAOMIIEHUSI O CIIOPE, a 3TO CJMILI-
KOM TIO3ITHO, COTJIACHO PeIIeHUIO 110 aeny Plama. MaoBeposSTHO, YTO TIPMHAMA-
JOIIIee TOCYIapCTBO 3HAET O KAXKI0 MHBECTUIINH, OCYIIICCTBIIIEMOM Ha €r0 TeppH-

' Plama Consortium Ltd. v. Republic of Bulgaria, ICSID Case Noe ARB/03/24, Decision on Jurisdic-
tion, para. 155.

2 Jbid., para. 162.
3 Ibid., para. 157.
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TOPWH, a €CIIA M TaK, OHO MOXET He 3HaTh O TOCYIapCTBEHHON MPUHAIICKHOCTH
MHBECTOPA, MacITade ero KOMMEPUECKOM AeSITeIbHOCTH B TOCYIaPCTBE €0 ITPOMC-
XOXKIEHUS WX O TOCYIapCTBEHHOM TTPUHAMICXKHOCTH €T0 KOHEYHBIX BJIaICI/IbIICB'.

CorracHO KOHTPAapryMeHTY, €CJIA IIPUHUMAOIIIee TOCYIapCTBO XOUET OTKA3aTh
WHBECTOPY B IIPEIOCTABICHNH ITPEUMYIIIECTB, OHO MOKET OCYIIIECTBUTH CBOE ITpa-
BO Ha UCKJTIOUEHUE, MPUHSIB 3aKOH, CoJepKallluii 0011 aOCTPaKTHbBIN OTKa3 OT
MIpenoCTaBIeHUS IPUBIIIETHIZ. OMHAKO OBUIO OTMEUYEHO, YTO TAKOM 3aKOH OyIeT
MMPOTUBOPEUYNTD npeaMeTy 1 1eiu camoro JIDX. CornacHo ct. 2 JIDX ero 1eibio
SIBIISICTCS OTIpeeIICHIE TIPAaBOBBIX PAMOK JUTSI OKa3aHUS CONCHCTBHS TOJITOCPOU-
HOMY COTPYIHUYECTBY B 00JIACTH SHEPTETUKU HAa OCHOBE B3aMMOIOIIOTHIEMO-
CTU Y B3aMHO BBITOIBI.

Tpubynan B nene Yukos v. Russian Federation® mocienoBat 1o cToIam aejia
Plama tipy pacCMOTpeHUM apTyMeHTa OTBETYMKA O TOM, UYTO OOJIBIIIMHCTBO MHBE-
CTOPOB, BJIAAEIONINX U KOHTposMpytomux «lOkoc», sseistivch rpaxaaHamu Poc-
cun. TpubyHas mocTaHOBUII, UTO CT. 17(1) He UMeeT aBTOMAaTUIeCKOTO MIEeHCTBUS
1 TIpaBO HA MCKIIIOYCHME MOKHO OBITh OCYIIECTBICHO TocymapcTBoM®. [laxe
ITOCJIE TOTO, KaK FTOCYIapCTBO OCYIIIECTBIIIO ITPAaBO Ha MCKITIOUCHME B ITyOJTMIHOMN
1 TIOHSITHOM MaHepe, OHO OyIeT pacIpOCTPaHSThCS JIUIITh Ha OYIYIITe CIIOPHI.

Hpyroit pe3ynpTaT 061 B Aeie Pacific Rim, Toe TpuOyHaa paccMaTpuBail
3agBieHne CanpBagopa 00 UCKIIOUYeHNW Ha ocHoBaHMM cT. 10(12)(2) Corna-
1meHus o cBoboaHoi Toprosie LentpanbHasg Amepuka — CILIA — JlomMmuHu-
KaHckast Pecriyonuka. TpubOyHan noguepKHyII, YTO B OTOBOPKE 00 MCKII0Ye-
HUM He OBIJIO OIpeneIeHHOTO BPEMEHHOT'O CPOKa, pYKOBOICTBYSICh KOTOPBIM
TOCYIapCTBO TOJKHO OBLIO OCYIIECTBUTH JaHHOE IpaBof. B pesymbTaTe ocy-
IIEeCTBJICHNUE 3TOTO IIpaBa MMeeT OOpaTHYIO CHJIY, U, COOTBETCTBEHHO, yXe
BO3HUKIIINI CITOP TTOAIIamaeT IO €ro ASHCTBHE, €CIIM TOCYIapCTBO MCKITIOUH -
JIO OoTpeie/ICHHbIE OTHOIICHUS U3 YMC/Ia 3alUIIEeHHBIX 110 MHBECTUIIMOHHO-

' Sinclair A. Investment Protection for “Mailbox Companies” under the 1994 Energy Charter Trea-
ty // Transnational Dispute Management. 2005. Vol. 2. Issue 5. P. 5.

2 Essig H. Balancing Investors’ Interests and State Sovereignty: The ICSID-Decision on Jurisdic-
tion Plama Consortium Ltd. v. Republic of Bulgaria // Transnational Dispute Management. 2007.
Vol. 4. Issue 5. P. 10.

3 Yukos Universal Ltd v. Russian Federation, PCA Case Ne AA 227, Interim Award on Jurisdiction and
Admissibility (November 30, 2009).

4 Ibid., para. 456.
5 Ibid., para. 458.

¢ Pacific Rim Cayman LLC v. Republic of El Salvador, Decision on the Respondent’s Jurisdictional
Objections, para. 4.83.
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MY JOTOBOPY B paMKaxX CpOKOB, ycTaHOBIeHHBIX B MIIYUC, o nmomaye BO3-
paXeHUH MPOTUB KOMIIETCHIIMU TPUOYyHaa.

Hecmorpst Ha To uto IDX TakKe He COMEPKUT ONPEAeIEHHOTO BDEMEHHOTO
CpoOKa Ha OCYIIECTBJIEHUE TIpaBa Ha UCKIIIOUEHNE, TPUOYHAJTbI, pACCMaTPUBAlO-
IIYe Iej1a 110 XapTuu, IIPUIILIY K MTHOMY pelieHuto. HemaBHO BEITIIEmIIIee peleHre
tpubdbyHana MILYUC B nene Guarachi v. Bolivia mocineaoBao 1o MmyTH pelieHust
B Pacific Rim 1 mOCTaHOBUJIO, UTO MPABO UCKIIIOUEHUSI UMEET OOpPaTHYIO CUIIY U,
COOTBETCTBEHHO, TOCYIAPCTBO MOXKET OCYIIECTBUTh €T0 TPUMEHUTETHHO K pac-
CMaTpUBaEMOMY CIIOpY'.

3.2. Basicrnocmb «0yKeb1> MeHcOYHAPOOHBIX UHBECMUUUOHHBIX 002060P06: UCNOAb-
308aHuUe NPOOYMAHHbBIX U YeMKUX onpedeeHul

OmHMM U3 OCHOBHBIX CPEIICTB 3aIUTHI OT HEXEJIATSIbHOTO TTOMCKA BBITOMI-
HOTO MEXIYHapOIHOTO IOrOoBOpa SIBISIETCS YeTKasl U MpoayMaHHas padoTa 1o
BBIPaOOTKE MEXIYHAPOIHOTO WHBECTUIIMOHHOTO cornameHus. Ocoboe BHU-
MaHUe AOJIKHO OBITh YAEJIEHO OMpPEAeIeHUI0 UCKITIOUeHU I U3 chephl NeiiCcTBUS
cornameHus, (bopMbl U TTOPSIIKA YBEIOMJICHHUS 00 MCKITIOUCHNH, OyIyIeit 1o
00paTHOI CUJIBI €T0 ASHCTBYSI, pacpene/IeHUI0 OpeMeHH T0Ka3bIBaHUS M, KOHEU-
HO, YeTKHUM U TTPOIYMaHHBIM OIpeIeICHUSIM TTOHATHIA, TAaKMX KaK «<MHBECTOP»,
«AHBECTUIIUSI», «ITPSIMOI 1 KOCBEHHBIN KOHTPOJIb» U T.II.

TpubyHai B nene Plama cpaBHMI OTOBOPKY 00 OTKa3e OT mpuBmiIernuii B JIOX u B
Pamounom cornamenun o6 ycnyrax ACEAH u nputien K ciaenyioiiemMy BEIBOIY:

«B 3amure o atomy CorjanieHuo A0KHO ObITh OTKA3aHO UCTIOJHUTENIO YCIIYT,
KOTOPBI SIBJIIETCS IPAXXTIAHMHOM TPETHETO rOCY1apCTBa JIMOO IOPUANYECKUM JIULIOM,
MPUHALIEXALIMM WIX KOHTPOJIMPYEMBIM IPaKAaHaMU TPETHErO rocy1apcTBa, HO 3ape-
TMCTPUPOBAH B COOTBETCTBUM C 3aKOHOAATEILCTBOM rocyiapcTsa — yyacTHuka Corna-
[IEHWA Y HE BOBJIEYEH B CYILECTBEHHYIO IPEAITPUHUMATEILCKYIO IEATETHOCTD HA €TO
TEPPUTOPUN»?.

Tpubynan noquepkHyJ, uto BACEAH yBenomaeHue 06 UCKIIOUEHUU HE Tpe-
OyeTcsl, TOTOMY YTO B OTOBOPKE MCIIOJIb3YIOTCS CJIOBA «001JCeH OMKaA3amb», a He
«Modcem omkazamu», Kak B JIDX:. TpubyHan B Tokio Tokelés oTMeTIII OTCYTCTBHE
HUCKIJTIOYEHUI, TaK Xe KaK U OYeHb IIUPOKOoe orpeaeaeHne nipectopa B JJMCs.

' Guaracachi America, Inc., Rurelec PLC v. The Plurinational State of Bolivia, PCA Case Ne 2011-07,
Award (January 31, 2014).

2 Plama Consortium Ltd. v. Republic of Bulgaria, Decision on Jurisdiction, para. 156.
3 Ibidem.

4 Schreuer C. Nationality Planning. P. 20.
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TpubyHan B gene Rompetrol ipu3Ha, 4TO MPU 3aKJII0YEHUN MEXIYHAPOIHO-
IO JOTOBOPA roCcyIapcTBa 00J1a1af0T TTOJITHOMOYMSIMU YKa3aTh B KAYECTBE OKOHYA-
TEJIBHOIO KPUTEPUSI OIpeae/IeHUSI HALIMOHAIbHOCTH IOPUANYECKOTO JIMLIA JTI00bIe
MMITOHUPYIOIIE UM Kputepuu'. Ecii ObI rocymapcTBa ImoxKes1aan, OHU MOTJIN ObI
BBIITH 32 paMKK1 MEXaHUYECKOTO IPUMEHEHUST KpUTEPUsI MHKOPITOPALIMM U YCTa-
HOBMTb KPUTEPUU, KOTOPbIE YYUThIBAIOT 9KOHOMUYECKHUE peaiu 3a IpeaeaaMu
(hopMasibHOI MPaBOCYOBEKTHOCTU MHBECTOPA.

BaxxHOCTh «OyKBbI» MHBECTHLIMOHHOTIO COIJIALIECHUS OblIa TAKKE OTMEUeHa
B nene Rumeliv. Kazakhstan?, tie aBe TypeLKre KOMIAHUK MOJATIM UCK IIPOTUB
Kazaxcrana Ha ocHoBanuu AN C mexny Typuueit u Kazaxcranom. OTBeTurK
MTOIIPOCIII TPUOYHAIT «CHSTh KOPIIOPATUBHYIO Byallb» MHBECTOPOB B CUJLY TOTO, YTO
OHU SIBJISUTUCH (PMKTUBHBIMU KOMITAHUSIMU, 8 HACTOSIILIMI MHBECTOP ObUI rocymap-
cTBeHHBbIM opraHoM Typuuu. TpuOyHa oTBepr IPOChOY OTBETYMKA U 3asIBUII, YTO
00e KOMITAHMU ITOJIHOCThIO COOTBETCTBOBAIM OIpeaeeHUIo nuBectopa B I C:.
TpubyHam OTMETHII, YTO KOMIIAHWU He ObUIM CO3IaHbl B LIEJISIX ITIOMCKA YI0OHOTO
JIOTOBOpA, TaK KaK OBLIN 3apeTrUCTPUPOBAHBI 3aI0JITO IO TOTO, KaK BO3HUK CIIOP
¢ Kazaxcranowm®. B 3akiioueHre TpuOyHaa OTMETIII BAXKHOCTh M 3HAYUMOCTD TeK-
cra IV C mexmy Typumeii 1 KazaxctaHoOM, TOMYEpKHYB, UTO

<<,D,MC HE 1a€T BOBMOXXHOCTHU 3arjidablBaThb 3@ OCHOBHYIO CTPYKTYPY KOMIIaHUU, €CIIN
€CTb OCHOBaHUM NPEAIOoIaratb, YTO OHa OKaXk€TCs KOMHaHHCﬁ-«HychIIHKOﬁ», n HE
HUCKIIIOYACT TaAKUE KOMIIAaHUU U3 C(I)Spbl CBOCIoO NPUMEHCHMA C TOITO MOMEHTa, KOTa
OHM OPraHM30BaHbI B APYTOM JOroBapruBarOieMcCsa I‘OC)’I[apCTBC»S.

HUcnonb3oBaHue AOTOBAPUBAIOIIMUMHUCA TrocyaapCTtBaMu IJid OIMPEACICHUS
HallMOHAJIbHOCTHU MHBECTOPAa B MHBCCTULIMOHHBIX COTJIAIICHUAX Cpa3y HECKOJIb-
KNX KPUTEPUEB, U B 0COOEHHOCTH KPUTECPUEB KOHTPOJIA 1 MECTAa OCYILIECTBICHU A
peaJ'IbHOfI 3KOHOMUYECKON JEATEIbHOCTH, ABJIACTCA MYIPbIM BLI60]I)OM JJIA TOCYy-
JapCTB, 2KCJIarOMX OTPaHUYNTD JOCTYIT OITPEACICHHBIM MHBECTOPAM K TapaHTHUAM,
npeaoCTaBaIA€MbIM MHBECTULIMOHHBIMU JOT'OBOPpaMM.

' Rompetrol Group NV'v. Romania, Decision on Respondent’s Preliminary Objections on Jurisdic-
tion and Admissibility, para. 92.

2 Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v. Republic of Kazakhstan,
ICSID Case Ne ARB/05/16, Award (July 29, 2008).

3 Ibid., para. 325.
4 Ibid., para. 326.
> Ibidem.

130



E.B. [MnoxeHko

MHorue TpuOyHallbl, OTKa3aBLIKMECs BBIATHU 3a IIpeaesibl OIpeaeeHus KBa-
JmudunrpoBaHHoro nHBecTopa B I C, momuepKHY/IM, 9TO TOCYIapcTBa MMEIIN
TTOJTHYIO CBOOOMY BO BPeMsI IIEPeTOBOPOB IT0 BeIpadboTKe oymytiero JIMC BrmcaTh
JKeJlaeMbIe OTIpeNe/ICHUST M CTAHIAPTHI, M €CJIM OHU 3TOTO HE CIeJaiu, TO TPH-
OyHaJIBl He MOTYT CIIeJIaTh 3TO 32 HUX TOTIa, KOTIa MM 3TO BBITOAHO. TpubOyHan
B neste Rompetrol TOCTaHOBWUT, YTO €IMHCTBEHHOE, YTO UMEeT 3HAUeHNE 1T apOu-
TPOB, — 3TO TO, 4TO B UTOre HanmcaHo B JIMC, a He To, 4TO rocymapcTBa XOTeIN
BINCATh B MHBECTUIIMOHHOE COTJIAIIIEHNE BO BPeMsI IIEPETOBOPOB'.

Taxum 006pa3oM, TOCyIapCcTBaM CTOUT ITOJIATaThCs Ha BO3MOXKHOCTH, KOTOPBIE
MIPEIOCTABISIOTCS UM BO BpeMsI TIEPETOBOPOB 1 TTOAMCAHNS MHBECTUIIMOHHBIX
cornamieHnit. CKpymyie3Hoe IIpOoayMbIBaHIE OCHOBHBIX IIOHSITUIA, OTIpeIeIeHIM
1 CTaHIapTOB ITOMOXKET 00CCITEYNTh rOCYyIapCTBa HAMJTYUIIEH 3aIIUTOM OT ITpaK-
TUKY TTOKYITKM HAITMOHAIBHOCTU MHBECTOPAMMU.

' Os R. van, Knottnerus R. Op. cit. P. 34.
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1. Introduction

Investor-state arbitration might be characterized as a balancing act between the host
state’s legitimate right to regulate its internal affairs through its acts, often called “mea-
sures”, and the foreign investor’s legitimate expectation of protection for its investment
against such measures through the jurisdiction of arbitral tribunals, in accordance with
the promises made by the state before the investment was put in place.

In theory, the balancing act should be simple. A state is a sovereign entity in
international law, and the scope of its liability to an investor should be strictly lim-
ited to the extent of its promises. The host state’s promises, in turn, are listed in
a variety of legal instruments that can be invoked by the investor2. These legal instru-

' This article was first written as an informative presentation for the Russian Arbitration Day 2015
conference in Moscow. It does not constitute legal advice. The investor-state arbitration decisions
referred to were obtained from the ICSID website at: https://icsid.worldbank.org or from the col-
lection of decisions at www.italaw.com.

2 The nature of the relationship between a state and a foreign investor, whether contractual or only qua-
si-contractual, may depend on one’s view as to whether it is appropriate to refer to states and individ-
uals as equals in international law inasmuch as an investor may “accept” a state’s offer, or whether the
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ments include investment treaties involving the host state and the investor’s home
state, national legislation of the host state offering protection to the foreign inves-
tor, and more infrequently, direct written agreements with the investor.

Identifying the extent of the state’s promises from the text of these legal instru-
ments, however, is far from simple. There are interpretive balancing consider-
ations to make'. In addition to identifying the possible infringing state measures,
which may be too numerous to list in written documentation but which might still
be covered by the state’s promises, arbitral tribunals must also interpret the refer-
ences made in the legal instruments to customary standards of international law,
including the duty of good faith by both parties.

The balancing act of weighing the legitimate regulatory interests of the state
against the interests of the investor has been discussed by practitioners of inves-
tor-state arbitration both in the context of assessing /iability (determining whether
a breach has occurred) and in the context of assessing how much damage to award
even if the state has breached an obligation2. The analysis must be reasonable and
take into account the circumstances at the time the investment was made>.

state’s obligation can be found in its unilateral declaration, or in its commitments to the home state
of the investors. For the classic discussion of so-called “arbitration without privity” (but not without
separate consent of both the state and the investor), see Jan Paulsson Arbitration Without Privity, in:
ICSID Review — Foreign Investment Law Journal (ICSID Vol. 10, Ne 1, Fall 1995). This article does
not seek to answer these questions, nor does it address state liability for international law violations
in the realm of human rights. For a well known case where investor and human rights intersected,
see OAO Neftyanaya Kompaniya Yukos v. Russia (ECHR Application no. 14902/04), Judgment of 20
September 2011, available at: http://hudoc.echr.coe.int (last accessed March 2015).

' The starting point of interpretive analysis is often Art. 31(1) of the Vienna Convention on the Law of
Treaties: “A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose”.

2 See, e.g., loana Tudor, Chapter 7: Balancing States’ and Investors’ Conduct: Calculation of Com-
pensation, in: loana Tudor, The Fair and Equitable Treatment Standard in the International Law of
Foreign Investment (Oxford, 2008), pp. 207—228.

3 The possibility of investment arbitration protection against certain categories of state measures may
be viewed as a kind of insurance (in addition to the foreign investor’s actual insurance policies which
may be promulgated by national schemes such as the well-known COFACE insurance for investors in
France, or EDC in Canada) against political change or political risk, as opposed to business risk. The
disagreements a new host state regime may have with the old regime’s promises is precisely the rea-
son that the promises were made in the first place, and which must be honored under the rule of law
and the principle of pacta sunt servanda. Like most kinds of insurance, these promises are usually sub-
ject to restrictions such as reasonableness, and no liability for pre-existing conditions. See Abby Cohen
Smutny, Investment Treaty Protections, Political Risk, and Tribunal Decision-Making, in: Arthur W.
Rovine (ed.), Contemporary Issues in International Arbitration and Mediation: The Fordham Papers
2013 (Brill; Nijhoft, 2014), pp. 37—50 (Smutny examines a few recent decisions and shows that, espe-
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In this article the authors focus on another area in which the balancing act has
taken place — the jurisdictional phase of the arbitration. Jurisdiction, or the power
of the arbitral tribunal to decide the case', is the gateway through which the inves-
tor must pass before making claims. Without having established jurisdiction, either
in separate initial proceedings or along with the merits (liability and damages), the
arbitral tribunal has no authority to decide whether certain facts exist, and if so,
whether they constitute a violation of rights. For the state, a jurisdictional contest
may provide the opportunity to resolve a case quickly and efficiently in its favor.
For the investor, separate jurisdictional proceedings, where the investor’s burden
of proof'is lessened, may provide the opportunity to win an early victory against the
state even though its case on the merits may not be without weaknesses.

We examine briefly the current state of play in this jurisdictional tug-of-war,
particularly under the 1965 Convention on the Settlement of Investment Disputes
between States and Nationals of Other States (hereinafter — the ICSID Conven-
tion), in balancing the state’s right to enact general measures in the public inter-
est with the investor’s jurisdictional right to have the merits of the claims heard.
We focus in particular on the degree to which general measures taken in the pub-
lic interest, not targeted at the investor, may or may not trigger jurisdiction to hear
alleged violations of the investor’s rights.

2. General measures in the public interest
If an investor alleges that the host state has taken specific measures against it

or against that investor’s industry, in violation of the state’s obligations, it may be
difficult for a tribunal to dismiss the claim at the jurisdictional stage based sole-

cially under the protection of fair and equitable treatment as expressed in several different instruments,
an investor’s reliance on host state assurances, while enforceable against the state, must be reason-
able under the circumstances: “While essentially the same standards of treatment are agreed in most
investment treaties, the economic and social conditions vary considerably among States and investors
consequently encounter various degrees of political risk. Some standards of treatment are inherent-
ly flexible in that the nature of the inquiry is the reasonableness of the State’s conduct in a given cir-
cumstance. Other standards of treatment establish a fixed norm to be applied regardless of the varied
circumstance encountered. In all cases, however, these standards serve an important purpose of pro-
viding a means of addressing the political risk of investment by enforcing the rule of law in the treat-
ment of investment regardless of the State’s economic development”).

' Jurisdiction, or the positive power of a tribunal to hear claims, is a term often used interchangeably
with the term admissibility, which refers to the conditions upon which a claim may be heard. In ICSID
arbitration, the term used is usually jurisdiction. CMS Gas Transmission Company v. The Republic of
Argentina, ICSID Case Ne ARB/01/8, Decision of the Tribunal on Objections to Jurisdiction (July 17,
2003), para. 41 (“The distinction between admissibility and jurisdiction does not appear quite appro-
priate in the context of ICSID as the Convention deals only with jurisdiction and competence”).
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ly on the specificity or lack thereof of the allegations. If, on the other hand, such
measures are general measures taken in the public interest without any intent to
harm the investor per se, the question may arise as to whether the claim will sur-
vive a jurisdictional challenge.

The question of jurisdiction over a state’s general measures in the public inter-
est arose most prominently in investor-state arbitration decisions a decade ago in
the aftermath of the Argentine Economic Crisis. This event is sometimes referred to
as the 1998—2002 Argentine Great Depression, a period of economic, social, and
political turmoil in Argentina which lead to a series of regulatory changes particularly
targeting and/or affecting the oil and gas industry, including measures leading to the
devaluation of the Argentine peso. Investors complained that the measures violated
pre-existing protections under bilateral treaties with their home states', while Argen-
tina argued that ICSID tribunals had no jurisdiction to sit in judgment of general
measures enacted in the public good against the background of a crisis situation2.

Other cases in which tribunals have ruled on jurisdictional challenges with
respect to the host state’s general measures have involved health or environmental
measures such as reducing people’s exposure to the chemical MTBE3, and, more

' LG&E Energy Corp., LG& E Capital Corp., and LG& E International, Inc. v. Argentine Republic, ICSID
Case Ne ARB/02/1, Decision of the Arbitral Tribunal on Objections to Jurisdiction (April 30, 2004),
para. 23 (“The Claimants allege that the Respondent has discontinued the guaranteed PPI (U.S.
Producer Price Index) adjustments and other tariff increases since 1999. Moreover, the so-called
Emergency Law of January 2002 eliminated the currency protection (computation of tariffs in U.S.
dollars before conversion in pesos) and inflation protection (the automatic PPI conversion). Fur-
thermore, the Respondent devalued the peso by amending the Convertibility Law which had estab-
lished a fixed 1:1 relationship between the peso and the U.S. dollar. These and other measures of the
Respondent amounted, according to the Claimants, to breaches by the Respondent of its obligations
under the Bilateral Treaty”); CMS Gas Transmission Company v. The Republic of Argentina, Decision
of the Tribunal on Objections to Jurisdiction, paras. 1, 20 (“The request concerns the alleged sus-
pension by Argentina of a tariff adjustment formula for gas transportation applicable to an enterprise
in which CMS has an investment”; “[f]ollowing a major economic and financial crisis, the Repub-
lic of Argentina enacted, starting late 1999, various measures which had, in the Claimant’s view, an
adverse impact on its business and breached the guarantees which protected its investment in TGN.
These various measures later led to the devaluation of the currency and the adoption of additional
financial and administrative measures also alleged to have an adverse impact on the investor”).

2 CMS Gas Transmission Company v. The Republic of Argentina, Decision of the Tribunal on Objections
to Jurisdiction, para. 23 (“Both in the written pleadings and in the hearing, the Republic of Argenti-
na raised, in connection with questions of admissibility, the concern that part of the claim by CMS
is not related specifically to the gas industry but to measures of general economic policy affecting the
country as a whole. The latter measures, it is further explained, are mainly those connected with the
situation of economic, financial and social emergency which arose in late 2001 and early 2002 and
which led to the adoption of changes in the exchange and monetary policy then in effect”).

3 Methanex Corporation v. United States of America, UNCITRAL Arbitration pursuant to NAFTA,
Partial Award (August 7, 2002).
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recently, measures taken to control the labeling of tobacco products in order to
reduce their consumption'. Mark McNeill writes:

“[1]t is said that investment arbitration invites intrusive scrutiny into sensitive regu-
lations regarding public health, safety, human rights, and the environment, issues which
ordinarily would be subject to juridical review under constitutional or administrative law,
or indeed may not be justiciable at all. It is one thing to promise to refrain from regu-
lating into oblivion an investor’s manufacturing plant, but what sort of perverse social
institution have we created that allows Philip Morris to dictate to Australia how best to
regulate harmful smoking?”2

We note that the same or similar issues with respect to general state regulatory

measures will certainly arise again, and past investment arbitration decisions will be
called upon to inform the future decisions of tribunals®. One need only look at today’s
headlines to see that states’ general economic policies might have serious economic
consequences for investors who, in turn, might consider using the mechanism of

1

Philip Morris Brand Sarl (Switzerland), Philip Morris Products S.A. (Switzerland) and Abal Herma-
nos S.A. (Uruguay) v. Oriental Republic of Uruguay, ICSID Case Ne ARB/10/7, Decision on Juris-
diction (July 2, 2013).

Mark S. McNeill, Investor-State Arbitration: Striking a Balance Between Investor Protections and
States’ Regulatory Imperatives, in: Arthur W. Rovine (ed.), Contemporary Issues in International
Arbitration and Mediation: The Fordham Papers 2013, p. 271.

Although past arbitral awards are not generally binding on future tribunals, especially since the sources
of states’ legal obligations vary from case to case, it is difficult to argue that past decisions cannot at
least serve as persuasive guidance to future tribunals such as to constitute a jurisprudence constante of
soft non-binding precedent. AES Corporation v. The Argentine Republic, ICSID Case Ne ARB/02/17,
Decision on Jurisdiction (April 26, 2005), paras. 24—28, 33 (“The present Tribunal indeed agrees with
Argentina that each BIT has its own identity; its very terms should consequently be carefully analyzed
for determining the exact scope of consent expressed by its two Parties... the findings of law made by
one ICSID tribunal in one case in consideration, among others, of the terms of a determined BIT,
are not necessarily relevant for other ICSID tribunals, which were constituted for other cases... [T]he
Tribunal would nevertheless reject the excessive assertion which would consist in pretending that, due
to the specificity of each case and the identity of each decision on jurisdiction or award, absolutely no
consideration might be given to other decisions on jurisdiction or awards delivered by other tribunals
in similar cases. In particular, if the basis of jurisdiction for these other tribunals and/or the under-
lying legal dispute in analysis present either a high level of similarity or, even more, an identity with
those met in the present case, this Tribunal does not consider that it is barred, as a matter of princi-
ple, from considering the position taken or the opinion expressed by these other tribunals”; “one can
hardly deny that the institutional dimension of the control mechanisms provided for under the ICSID
Convention might well be a factor, in the longer term, for contributing to the development of a com-
mon legal opinion or jurisprudence constante, to resolve some difficult legal issues discussed in many
cases, inasmuch as these issues share the same substantial features”).
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investor-state arbitration. Whether tribunals have jurisdiction over such claims against
general measures is another question to be resolved on a case-by-case basis.

Earlier this year the Ukraine reportedly faced a new series of arbitration claims
made by investors in the gas sector who alleged that the measures adopted by
Ukraine in response to the current political turbulence with Russia had breached
various bilateral investment treaties between Ukraine and the home states of the
investors. It will be interesting to see how tribunals balance the state measures in
these cases — which allegedly arose out of a crisis situation and included increased
royalties, selling restrictions, and preferences to the state-owned gas company' —
with the jurisdictional rights of investors.

3. Issues in establishing and contesting jurisdiction
over State measures in investment arbitration

3.1. General principles of jurisdiction

If jurisdiction is contested? the tribunal will need to determine whether the
claimant has established (at a minimum) the elements of jurisdiction which the
respondent contests. Early procedural means for a respondent to have jurisdictional
issues heard are described in Sect. 4 below.

It should be noted that the connection or “nexus” between the general state
measures enacted and the claims of the investors that their rights have been violated,
the subject of this article, is not routinely raised as a jurisdictional issue.

Far more prevalent in contests of jurisdiction are the issues of whether the claim-
ant qualifies as a valid “investor” under the applicable legal instruments and if so,
whether the claimant’s alleged damages arise from a valid “investment™s.

Generally speaking, the most important jurisdictional elements are:

(1) ratione personae — jurisdiction over the person, including whether the claimant
qualifies as an investor with the correct nationality opposing it against the host state;

' Kyriaki Karadelis, Ukraine faces trio of claims over gas reforms, in: Global Arbitration Review, 16
February 2015, at: http://globalarbitrationreview.com.

2 Jurisdiction is not always contested, and in the public spotlight of investor-state arbitration, it often
makes good business sense for states to act reasonably with respect to their objections. Where juris-
diction has not been contested, the tribunal will proceed to hear the case in full, and might at the
end of the procedure and on its own accord devote a small section of its final award to stating why it
has jurisdiction to decide the arbitration.

3 There are many frequently cited decisions with respect to the meaning of “investor” and the mean-
ing of “investment”, such as, respectively, the decision in Tokios Tokelés and the decision in Salini.
Tokios Tokelés v. Ukraine, ICSID Case Ne ARB/02/18, Decision on Jurisdiction (April 29, 2004);
Salini Construttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morrocco, ICSID Case Noe ARB/00/4,
Decision on Jurisdiction (July 23, 2001).
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(2) ratione materiae — jurisdiction over the subject matter, including whether
the legal dispute arises out of a qualifying investment;

(3) ratione voluntatis — that the state has validly consented; and

(4) ratione temporis — that the protection was applicable at the time the state
measure was taken'.

Of these jurisdictional elements, it is the ratione materiae requirement which
may involve analyzing the character of the state measure complained of. In prac-
tice, this examination has taken place on at least two different levels, first based on
treaty requirements that the dispute arise “directly” from the investments for the
tribunal to have jurisdiction, and, second, based on the minimum requirements
of the substantive protection invoked, such as fair and equitable treatment, which
must be alleged in order for the claim to go forward. These two analyses are fur-
ther explained in subsects. 3.2 and 3.3 below.

With respect to the legal standard to apply when deciding whether a claimant
has fulfilled its burden of establishing jurisdiction, tribunals have taken slightly dif-
ferent approaches. Most tribunals invoke a single prima facie standard for all juris-
dictional requirements2. They cite to the separate decision in the Permanent Court

' See, with respect to the jurisdictional requirements under the ICSID Convention, Phoenix Action, Ltd.
v. The Czech Republic, ICSID Case Ne ARB/06/5, Award (April 15, 2009), para. 54; see also Tokios
Tokelés v. Ukraine, Decision on Jurisdiction, paras. 19—20 (“Tribunals shall exercise jurisdiction over
all disputes that fall within the scope of the Contracting Parties” consent as long as the dispute satis-
fies the objective requirements set forth in Article 25 of the Convention. Based on Article 25 of the
[ICSID] Convention and the BIT, this Tribunal has jurisdiction over the present dispute if the follow-
ing requirements are met: (1) the Claimant is an investor of one Contracting Party; (2) the Claimant
has an investment in the territory of the other Contracting Party; (3) the dispute arises directly from
the investment; and (4) the parties to the dispute have consented to ICSID jurisdiction over it”).

2 See, e.g., Continental Casualty Company v. The Argentine Republic, 1ICSID Case Ne ARB/03/9, Deci-
sion on Jurisdiction (February 22, 2006), paras. 60—61 (“In order to determine its jurisdiction, the
Tribunal must consider whether the dispute, as presented by the Claimant, is prima facie, that is at
a summary examination, a dispute that falls generally within the jurisdiction of ICSID and specifi-
cally within that of an ICSID Tribunal established to decide a dispute between a U.S. investor and
Argentina under the BIT. The requirements of a prima facie examination for this purpose have been
elucidated by a series of international cases. The object of the investigation is to ascertain whether
the claim, as presented by the Claimant, meets the jurisdictional requirements, both as to the fac-
tual subject matter at issue, as to the legal norms referred to as applicable and having been allegedly
breached, and as to the relief sought. For this purpose the presentation of the claim as set forth by
the Claimant is decisive. The investigation must not be aimed at determining whether the claim is
well founded, but whether the Tribunal is competent to pass upon it... This does not mean necessar-
ily that the ‘Claimant’s description of the facts must be accepted as true’, without further examina-
tion of any type. The Respondent might supply evidence showing that the case has no factual basis
even at a preliminary scrutiny, so that the Tribunal would not be competent to address the subject
matter of the dispute as properly determined. In such an instance the Tribunal would have to look to
the contrary evidence supplied by the Respondent and should dismiss the case if it found such evi-
dence convincing at a summary exam”) (emphasis in original).
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of Arbitration’s Oil Platforms case, as interpreted by later decisions in the investor-
state context, to state that a tribunal’s only concern in a jurisdictional analysis is
whether the facts as alleged by the Claimant, if established later in the case, would
be “capable of coming within those provisions... which have been invoked”.

Other tribunals have espoused a “double approach” whereby they accept the
prima facie standard concerning the claim on the merits (the minimum require-
ments of the substantive protection invoked), but that “when a particular circum-
stance constitutes a critical element for the establishment of the jurisdiction itself
[such as nationality of the investor], such a fact must be proven, and the Tribunal
must take a decision thereon when ruling on its jurisdiction”2. The exact burden of
proof at the jurisdictional level might thus vary depending on the tribunal. It would
be correct to say, however, that for most tribunals, even those that espouse the dou-
ble approach, most of the facts as alleged by the investor are generally accepted as
true, unless they are “incredible, frivolous or vexatious™s.

' Saipem S.p.A.v. The People’s Republic of Bangladesh, ICSID Case Ne ARB/05/07, Decision on Jurisdic-
tion and Recommendation on Provisional Measures (March 21, 2007), paras. 83—91 (citing to /mpregi-
lo 8.p.A. v. Islamic Republic of Pakistan, ICSID Case Ne ARB/03/3, Decision on Jurisdiction (April 22,
2005), para. 8, and stating that this was in line with Case concerning Oil Platforms (Islamic Republic of
Iran v. United States of America), 1CJ Rep. 1996, 11, pp. 803, 810. The jurisdictional examination of the
tribunal in Saipem extended beyond the minimum requirements of the substantive protection invoked,
and involved key jurisdictional elements under Art. 25(1) of the ICSID Convention including the exis-
tence of an investment. See also Methanex Corporation v. United States of America, Partial Award, paras.
109, 121 (“The USA’s challenges to admissibility are based upon the legal submission that, even assu-
ming all the facts alleged by Methanex to be true, there could still never be a breach of the individual
provisions pleaded by Methanex; and hence Methanex’s claims are bound to fail, regardless of any fac-
tual evidence to be adduced by Methanex™; “in order to establish its jurisdiction, a tribunal must be
satisfied that Chapter 11 does indeed apply and that a claim has been brought within its procedural pro-
visions. This means that it must interpret, definitely, Article 1101(1) and decide whether, on the facts
alleged by the claimant, Chapter 11 applies. Similarly, insofar as the point is in issue, the tribunal must
establish that the requirements of Articles 1116—1121 have been met by a claimant, which will similarly
require a definitive interpretation of those provisions”) (emphasis added).

2 Phoenix Action, Ltd. v. The Czech Republic, ICSID Case Ne ARB/06/5, Award (April 15, 2009),
para. 64; SGS Société Générale de Surveillance S.A. v. The Republic of Paraguay, 1ICSID Case
Ne ARB/07/29, Decision on Jurisdiction (February 12, 2010), para. 53 (“A fundamentally differ-
ent approach is required, however, for issues that are directly determinative of the Tribunal’s juris-
diction-such as, for example, issues of consent, nationality, covered investment, territoriality, or the
temporal scope of treaty protection. If the Tribunal is to make jurisdictional determinations on such
issues in a threshold jurisdictional stage (rather than joining them to the merits), the Tribunal must
reach definitive findings of fact and conclusions of law. Without such determinations, the Tribunal
cannot satisfy itself that it has jurisdiction to hear the merits of the dispute™).

Methanex Corporation v. United States of America, Partial Award, para. 149 (“Two explanations are
necessary. First, subject to an important reservation to which we return below, we accept that the
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The double approach should not be confused with what has been called the
“double barreled approach”. Under this approach, if reference to two or more legal
instruments is necessary to establish a claim in a particular arbitral procedure (as is
the case in ICSID arbitration, for which the ISCID Convention is only one of seve-
ral instruments that must be applied), the claim must satisfy the standards con-
tained in all the instruments. It is the instrument with the most restrictive standards
which will establish the minimum requirements for the claim.

3.2. State measures jurisdictional hurdle 1: jurisdiction only if the alleged facts
show a sufficient connection between the state measure and the alleged damage

The first way in which a state measure might be challenged on the jurisdictional
level is by way of attacking the degree to which the facts alleged show a sufficient
connection between the measure and the damage alleged, and in particular whether
the claim as alleged meets the requirement known in some legal systems as causality.
Under this requirement, it is not enough to claim that the measure ultimately caused
adverse effects on the investment. The investor must allege that the measure was
sufficiently near to the damage on the chain of causation to legally constitute one
of the direct causes of the damage.

Thus, in one purely hypothetical situation posed for purposes of this article,
a state’s decision to open up a new port in the northern part of the state might make
the old port in the southern part of the state less popular. A city near the old port
might then become less frequented, leading to less business for hotels in that city,
which in turn leads to a foreign investor’s hotel going bankrupt. In this situation,
the state might well question whether its mere act of opening up the new port would
be sufficiently connected to the foreign investor’s loss to trigger jurisdiction.

Ordinarily, the issue of causality would be a question for the merits of the dispute.
Causality would be heavily debated in quantifying damages, perhaps with the aide
of expert economists. However, if it is true that all aspects of a claim are potentially
subject to a prima facie analysis during the jurisdictional phase if complained of
by the respondent, then causality, too, might be challenged as a jurisdictional
matter.

Another way to view the sufficient connection requirement might be with respect
to the intent of the state to specifically harm the investor in enacting what otherwise
would be a general measure. For instance the investor might try (successfully or not)
to strengthen its jurisdictional argument in the above hypothetical by alleging, on
some reasonable and factual basis, that the state had a political vendetta against that

factual allegations pleaded by Methanex’s legal representatives are not incredible, frivolous or vex-
atious. Second, we accept that it is open to Methanex to rely on reasonable inferences; and it may
rely generally on circumstantial materials™).
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particular investor, that the investor’s hotel was the largest one in the old port, and
that the sole motivation for opening up the new port was to deprive the investor of
the value of its investment, perhaps in favor of domestic hotel owners. The tribunal
might then find, depending on the particular facts and legal instruments before it,
that it had jurisdiction to move forward with the case and hear witnesses and other
more detailed factual evidence.

3.2.1. Methanex

While most writings on jurisdiction in investor-state arbitration are silent with
respect to the requirement for a sufficient nexus or connection between the mea-
sure and the investment, a few practitioners, citing the Methanex decision' as well
as the jurisdictional decisions arising out of the Argentine crisis, have recognized
this requirement2.

Thus, while criticizing the Methanex decision as applying a causality standard
at the jurisdictional level too closely connected to the merits of the dispute (akin to
the American fort law standard), Zachary Douglass nevertheless has stated that:

“There must be a nexus between the particular measure attributable to the host state
and the particular rights and interests that comprise the claimant’s investment. Some-

3

times this nexus is made explicitly by the investment treaty, sometimes it is not™>.

In Methanexv. USA, the investor Methanex was a Canadian producer of metha-
nol, a precursor to the chemical MTBE, which Methanex did not produce. MTBE
is an additive in gasoline for automobiles. Methanex complained of a series of mea-
sures by the U.S. State of California which were publicly motivated by environmen-
tal and health concerns, and which had the effect of curtailing and eventually ban-
ning in California the sale of gasoline using MTBE as an additive. The banning of
MTBE, in turn, would lead to the drastic decline if not cessation of sale in Cali-
fornia of methanol produced by Methanex.

The USA challenged jurisdiction, including on the basis of Art. 1101 of the govern-
ing North-American Free Trade Agreement (hereinafter — the NAFTA treaty), which

' Methanex Corporation v. United States of America, Partial Award.

2 Zachary Douglas, The International Law of Investment Claims (Cambridge University Press, 2009),
p. 463; See also, Schreuer et al., The ICSID Convention: A Commentary (Cambridge University
Press, 2009), pp. 106—112. While Schreuer et al. do not explicitly recognize the nexus or connec-
tion requirement, they present a section of discussion related to “General Measures affecting Invest-
ments” within the context of the “arising directly” jurisdictional requirement of Art. 25(1) of the
ICSID Convention.

3 Douglas, op. cit., p. 463.
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provides that the dispute resolutions of the treaty only apply to “measures adopted or
maintained by a Party relating to” investors or investments (emphasis added)'.

The Methanex tribunal accepted that the words “relating to” created a juris-
dictional requirement of connectedness between the measures and the investors or
investments. On this basis, it dismissed those parts of Methanex’s claim that relied
solely on the cause and effect alleged between the measures enacted and the harm
done to Methanex. The state measures were not explicitly directed towards meth-
anol, and even less towards Methanex itself or the methanol industry, and there
were therefore insufficient facts alleged to satisfy the “relating to” requirement. The
tribunal ruled that, in its opinion, the alleged measures were not sufficiently con-
nected in a “legal context” to trigger protection for the investor:

“The possible consequences of human conduct are infinite, especially when com-
prising acts of governmental agencies; but common sense does not require that line to
run unbroken towards an endless horizon. /n a traditional legal context, somewhere the
line is broken; and whether as a matter of logic, social policy or other value judgment,
a limit is necessarily imposed restricting the consequences for which that conduct is to
be held accountable”? (emphasis added).

The Methanex tribunal stated that “the dispute must arise in respect of a defined
legal relationship™3, and that there needed to be a “legally significant connection”
between the measure and the investor or investment*. The tribunal did not provide
further criteria on what constitutes a defined legal relationship or a connection that
is legally significant to meet the “relating to” requirement of NAFTA Art. 1101.

It did, however, accept that the “relating to” requirement had in that case been
met by those allegations and claims of Methanex which involved the specific intent
of California to harm foreign producers of methanol like Methanex to the benefit
of domestic U.S. producers of ethanol, the precursor to a rival chemical additive
to gasoline that could be used in place of MTBE. Methanex alleged, among other
things, that there had been a secret meeting with the future governor of California

' Methanex Corporation v. United States of America, Partial Award, para. 128 (“The issue that divides
the Disputing Parties is whether these US measures, on the assumed facts, ‘relate to’ Methanex
because, as recited above, neither measure was expressly directed at methanol, methanol produc-
ers or Methanex”).

2 Ibid., para. 138.
3 Ibid., para. 140.

4 Ibid., para. 147 (“We decide that the phrase ‘relating to’ in Article 1101(1) NAFTA signifies some-
thing more than the mere effect of a measure on an investor or an investment and that it requires
a legally significant connection between them, as the USA contends™).
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and a main producer of ethanol, ADM (which also supported the governor’s elec-
tion campaign), in which regulations to curtail MTBE were discussed as a means of
favoring domestic producers of ethanol at the expense of foreign producers of meth-
anol'. The tribunal gave Methanex leave to replead its case solely with respect to its
claims that were based on infentionally harming foreign methanol producers.

In understanding why the tribunal found that allegation of intent to harm could
fulfill the “relating to” requirement, it is helpful to note that during the Methanex
proceedings:

“At the jurisdictional hearing of July 2001, the USA accepted with regard to Arti-
cle 1101 that: ‘If the purpose of the measure is an intent to harm foreign-owned inves-
tors or investments on the basis of nationality, then the measure relates to the foreign-
owned investor or investment’”2.

The tribunal followed this reasoning and found that the connection between the
measure and the damage alleged could be established through the specific intent of
the state to harm the investor. Even though the connection was certainly indirect,
inasmuch as California had overtly targeted MTBE, and neither methanol nor for-
eign methanol producers, an otherwise insufficient chain of causation could still be
rendered legally significant through the intent of the state. The tribunal did, how-
ever, note that there could be a plurality of motivations for the MTBE measures
enacted, and suggested that during the merits phase of the arbitration the state
could avoid liability if harm to foreign methanol producers was not a primary pur-
pose of the measures:. Thus, as in our hypothetical above of a state opening a new

' Methanex Corporation v. United States of America, Partial Award, paras. 46, 154 (“In brief, Methanex’s
factual case, as set out in its Amended Statement of Claim, alleges that the US measures constitute
a disguised trade and investment restriction intended to achieve the improper goal of protecting and
advantaging the domestic ethanol industry through sham environmental regulations disadvantaging
MTBE and methanol”; “[i]t is further alleged that Governor Davis had a broader objective: to favour
ADM and the US ethanol industry, to penalize ‘foreign” MTBE producers and ‘foreign’ methanol
producers, such as Methanex”).

2 [bid., para. 152.

3 Ibid., paras. 158, 169 (“In these circumstances, we do not consider the case clear enough to deter-
mine whether or not Methanex’s allegations based on ‘intent’ are sufficiently credible. Accordingly, it
is not possible for us to decide, at this stage, that any measure does or does not relate to Methanex or
its investments. In particular, decrees and regulations may be the product of compromises and the bal-
ancing of competing interests by a variety of political actors. As a result, it may be difficult to identify
a single or predominant purpose underlying a particular measure. Where a single governmental actor
is motivated by an improper purpose, it does not necessarily follow that the motive can be attributed to
the entire government. Much if not all will depend on the evidential materials adduced in the particu-
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port, success of the investor at the jurisdictional stage, based on documented and
reasonable allegations of intent to harm the investor at the old port, does not nec-
essarily mean success at the merits stage. It may turn out that other factors would
be present and sufficient in aggregate to negate the element of intent, such as suf-
ficiently bona fide reasons to open the new port.

3.2.2. The Argentina decisions

In the ICSID cases arising out of the Argentina crisis, Argentina argued that
the measures it took (which investors alleged harmed them) were general measures
taken for the public good. Citing Methanex for the proposition that general mea-
sures taken in the public good could not give rise to investment claims, Argentina
attempted in most of these cases to have the claims dismissed at the jurisdictional
stage on this basis. The primary argument was not that Argentina was forced as
a matter of necessity to take the measures it did', but that only measures specifical-
ly targeted against the investor were actionable.

In addition to Methanex, Argentina cited the ICSID Convention’s jurisdictional
requirement under Art. 25(1) that jurisdiction may be had only over a “legal dispute
arising directly out of an investment” (emphasis added). It argued that the “arising
directly” language created a jurisdictional requirement akin to NAFTA Art. 1101°s
“relating to” requirement, and that investors’ claims based only on general mea-
sures, such as those related to the devaluation of the Argentine peso, had to be dis-
missed at the jurisdictional stage.

None of the jurisdictional challenges before ICSID were successful on this basis.
The first case to produce a jurisdictional decision, CM.S v. Argentina (July 2003)2,
was frequently cited by subsequent decisions, although the tribunals gave different
reasons for rejecting the challenges.

lar case”; “[a]s regards the USA’s jurisdictional challenge under Article 1101(1) NAFTA, the Tribunal
decides that certain allegations advanced in Methanex’s Amended Statement of Claim, supplement-
ed by its written and oral submissions, relating to the ‘intent’ behind the US measures can potentially
meet the requirements of that provision”).

The defense of “necessity” does not generally appear to have been discussed in tribunals’ juris-
dictional decisions in the Argentine cases, probably because such defense would involve extensive
findings of fact appropriate to the merits stage. See Roberto Aguirre Luzi, BITs & Economic cri-
ses: Do States have carte blanche?, in: Weiler, Investment Treaty Arbitration and International Law
(JurisNet, 2008), pp. 165—188. Luzi highlights the difference in approach at the merits stage to the
necessity defense and the facts of the Argentine crisis taken by the LG& E tribunal, which was more
in Argentina’s favor, from the CMS and Enron tribunals, which took a more restrictive view of the
defense and its application.

2 CMS Gas Transmission Company v. The Republic of Argentina, Decision of the Tribunal on Objec-
tions to Jurisdiction.
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Based on some passages in the CM.S decision, it might seem that the tribunal

in CMS adopted a mere adverse effects test — that if the investor alleges that its
investment is adversely affected by a measure (on some basis of causality), then the
“arising directly” requirement is fulfilled for jurisdictional purposes. At one point
in its decision the CM.S tribunal wrote:

“For the time being, the fact that the Claimant has demonstrated prima facie that
it has been adversely affected by measures adopted by the Republic of Argentina is suf-
ficient for the Tribunal to consider that the claim, as far as this matter is concerned, is

”]

admissible and that it has jurisdiction to examine it on the merits

However, the CMS decision was more nuanced. A more full description of the

CMS tribunal’s holding on the “arising directly” requirement is that the claimant
needs to allege that the measures adversely affect the investment in such a way that
they violate specific protections guaranteed in the treaty or other legal instrument.
In other words, the claim must arise directly out of an alleged violation of a specific
legal protection. Thus the tribunal also stated that it

“has jurisdiction to examine whether specific measures affecting the Claimant’s invest-
ment or measures of general economic policy having a direct bearing on such invest-
ment have been adopted in violation of legally binding commitments made to the investor
in treaties, legislation or contracts”* (emphasis added).

The CMS tribunal confirmed that “it is only when the measures in question are

unrelated to specific legal commitments made to the investor that the jurisdiction
of the Tribunal will be excluded and liability non-existent™s.

CMS has also been cited for general statements made by the tribunal that an inter-

national investment arbitration tribunal “does not have jurisdiction over measures
of general economic policy... and cannot [sic] pass judgment on whether they are

1

3

CMS Gas Transmission Company v. The Republic of Argentina, Decision of the Tribunal on Objec-
tions to Jurisdiction, para. 35.

Ibid., para. 33 (“On the basis of the above considerations the Tribunal concludes on this point that
it does not have jurisdiction over measures of general economic policy adopted by the Republic of
Argentina and cannot [sic] pass judgment on whether they are right or wrong. The Tribunal also con-
cludes, however, that it has jurisdiction to examine whether specific measures affecting the Claim-
ant’s investment or measures of general economic policy having a direct bearing on such investment
have been adopted in violation of legally binding commitments made to the investor in treaties, leg-
islation or contracts”).

Ibid., para. 110.
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right or wrong”', and that “questions of general economic policy not directly related
to the investment, as opposed to measures specifically addressed to the operation of
the business concerned, will normally fall outside the jurisdiction of the [ICSID]

Centre

9,

. These statements had been made in response to the question posed, or at

least suggested, by Argentina as to whether an arbitration tribunal could pass judg-
ment on the regulatory decisions of a state. As Gabriel Bottini has written:

“In the field of international investment law, the question is whether States ever
intended through BIT provisions to renounce or at least substantially curtail their right
to guarantee public order or pursue fundamental societal goals whenever foreign inves-
tors’ rights are affected”?.

1

CMS Gas Transmission Company v. The Republic of Argentina, Decision of the Tribunal on Objections
to Jurisdiction, para. 33. See Enron Corporation and Ponderosa Assets, L.P.v. Argentine Republic, ICSID
Case Ne ARB/01/3, Decision on Jurisdiction (January 14, 2004), paras. 29—30 (“This Tribunal will
not sit in judgment over the general tax policies pursued by the Argentine Republic or the Provinces,
nor for that matter of the arrangements the provinces have with the Federal Government of the Argen-
tine Republic. This is a matter exclusively appurtenant to the sovereignty of the Argentine Republic.
The Tribunal, however, has the duty to establish in connection with the merits of the case whether such
assessments violate the rights accorded to foreign investors under treaties, legislation, contracts and other
commitments. As decided by an ICSID Tribunal in an earlier case with reference to the role of bilateral
investment treaties, ‘these treaties cannot entirely isolate foreign investments from the general economic
situation of a country. They do provide for standards of fair and equitable treatment, non-discrimina-
tion, guarantees in respect of expropriation and other matters, but they cannot prevent a country from
pursuing its own economic choices. These choices are not under the Centre’s jurisdiction and ICSID
tribunals cannot pass judgment on whether such policies are right or wrong. Judgement can only be
made in respect of whether the rights of investors have been violated’”) (citing CM.S).

CMS Gas Transmission Company v. The Republic of Argentina, Decision of the Tribunal on Objec-
tions to Jurisdiction, paras. 27—28 (“[Q]uestions of general economic policy not directly related to
the investment, as opposed to measures specifically addressed to the operation of the business con-
cerned, will normally fall outside the jurisdiction of the Centre. A direct relationship can, however,
be established if those general measures are adopted in violation of specific commitments given to
the investor in treaties, legislation or contracts. What is brought under the jurisdiction of the Cen-
tre is not the general measures in themselves but the extent to which they may violate those specific
commitments. The question is certainly not new in international law. Gold standards or reference
currencies embodied in financial transactions, stabilization clauses built into contracts and, more
recently, the vast network of bilateral investment treaties are all expressions of the search for stabil-
ity and legal certainty. The right of the host State to adopt its economic policies together with the
rights of investors under a system of guarantees and protection are at the very hearing of this diffi-
cult balance, a balance which the Convention was careful to preserve”).

Gabriel Bottini, Protection of Essential Interests in the BIT Era, in: Weiler, Investment Treaty Arbi-
tration and International Law, p. 146. Bottini was counsel at the Office of the Attorney General,
Buenos Aires, Argentina, although of course, as he cautions, his views do not necessarily represent
the views of Argentina.
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In the authors’ view, this question is somewhat overstated. It is true that there
has been a perception by some states, particularly developing countries, that arbi-
tration impinges on their sovereignty'. However, it is rarely the case that a state’s
regulatory power is called into question by investment treaties. Under international
law, the state can always, subject to fundamental international legal norms such as
prohibitions against unprovoked armed aggression against another state, or gross
violations of human rights, do whatever it wants to regulate its internal affairs. That
is not the question.

The question is what damages, if any, the state has agreed to pay when it chooses
to exercise its legitimate regulatory rights. The question can perhaps best be under-
stood in the context of expropriation. The state may expropriate as much property as
it wants; it simply needs to pay for its actions if it has agreed to do so. As a practical
matter, of course, financial considerations may strongly influence a state’s actions.
But in the investment arbitration context, especially since states have, depending
on the case, not necessarily waived their right to refuse payment or execution of
awards, it is not correct to characterize investment arbitration claims as seeking to
compel or control states’ actions.

As seen above, the jurisdictional connectedness requirement as stated in CM.S
is met if the measure is alleged to have adversely affected the investment and it is
alleged that such adverse effect violates a specific legal protection identified by the
investor2. Although this definition may be characterized as fair, inasmuch as it rec-
ognizes that the degree of connectedness required is case specific depending on
the particular legal protection invoked by the investor, it may also be character-
ized as somewhat vague. One might characterize the CM.S decision as saying that
the threshold level of connectedness required between the measure and the dam-
age is the threshold level of connectedness required by whatever legal protection is
invoked by the investor. As we will see below, this was indeed the result implied by

' See W. Laurence Craig, William W. Park, Jan Paulsson, Chapter 36: State Contracts, in: International
Chamber of Commerce Arbitration, 3" ed. (Oceana Publications Inc., 2000), p. 661—678, including
sect. 36.01 titled “International arbitration as a perceived menace to sovereignty”.

> CMS Gas Transmission Company v. The Republic of Argentina, Decision of the Tribunal on Objec-
tions to Jurisdiction, para. 109 (“At the outset of this Decision, the Tribunal drew the line between
acts which directly affect the investor’s rights under binding legal commitments and other acts which
related to questions of public policy. Actions which affect those rights will normally relate to measures
specifically addressed to the gas industry, but they may also be adopted in conjunction with mea-
sures of a more general nature. As long as they affect the investor in violation of its rights and cover
the same subject-matter, the fact that they may originate from different sources or emerge at differ-
ent times does not necessarily mean that the disputes are separate and distinct. The Tribunal is also
mindful that, as explained above, what the Claimant has now to demonstrate is that prima facie it has
been affected by actions adopted in violation of its rights and this burden has been met”).
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the most recent Argentina decisions in the Suez cases, in which the tribunal stated
that a general connectedness requirement did not exist at all under the ICSID
Convention.

In the next Argentina decision after CM.S' to decide the “arising directly” require-

ment of Art. 25(1), LG& E (April 2004), the tribunal applied the analysis and con-
clusion of CM.S without much comment' and allowed the claims to proceed past
the jurisdictional stage. A similar decision was taken in Enron (August 2004)2.

The AES (April 2005) tribunal agreed, and affirmed that the focus of the inquiry

was on the particular rights of an investor in a given case, not on the general or spe-
cific character of the state measures:

“This Tribunal shares consequently the views earlier expressed by the Tribunal in the
CMS decision on jurisdiction. What is at stake in the present case, as it was in the CM.S
one, are not the measures of a general economic nature taken by Argentina in 2001 and
2002 but their specific negative impact on the investments made by AES. As a sovereign
State, the Argentine Republic had a right to adopt its economic policies; but this does
not mean that the foreign investors under a system of guarantee and protection could
be deprived of their respective rights under the instruments providing them with these

1

LG&E Energy Corp., LG&E Capital Corp., and LG& E International, Inc. v. Argentine Republic, Deci-
sion of the Arbitral Tribunal on Objections to Jurisdiction, paras. 67—68 (“Finally, [with respect
to] Respondent’s argument that the disputes submitted by the Claimants concern general measures
taken by the Argentine Government, the Tribunal shares the analysis and conclusion of the Arbi-
tral Tribunal in CMS Gas Transmission Company v. The Argentine Republic... The Tribunal also con-
cludes in the present case that the fact that the Claimants have demonstrated prima facie that they
have been adversely affected by measures adopted by the Respondent is sufficient for the Tribunal
to consider that the dispute, as far as this matter is concerned, is admissible and that it has jurisdic-
tion to examine it on the merits”).

Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case Ne ARB/01/3, Decision
on Jurisdiction (Ancillary Claim) (August 2, 2004), paras. 11—12 (“An extensive portion of the plead-
ings of the Argentine Republic and the documents submitted in this dispute concern explanations about
the economic and social emergency affecting that country. Although most of these aspects belong to the
merits of the dispute, the Tribunal is nonetheless aware of this emergency and takes due note of it. At
this stage, it is only appropriate to conclude, as in CMS Gas Transmission Company v. Argentine Republic
(‘CMS’), that the Tribunal is not here to examine measures of general economic policy or to judge whether
they are right or wrong. Its duty is only to examine in due course ‘whether specific measures affect-
ing the Claimant’s investment or measures of general economic policy having a direct bearing on such
investment have been adopted in violation of legally binding commitments made to the investor in trea-
ties, legislation or contracts’”). In the same month, an ICSID tribunal in an Argentina case not related
to the crisis stated that the “arising directly” requirement did not allow for arguing that the investor had
to be a “direct” investor. Siemens A.G. v. The Argentine Republic, ICSID Case Ne ARB/02/8, Decision
on Jurisdiction (August 3, 2004), para. 150 (“The direct requirement under the ICSID Convention is
related to the investment dispute, not to whether the investor is direct or indirect”).
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guarantees and protection. Without anticipating, at this state, on the consideration of
the issue, whether this delicate balance between the respective rights of the host State
and those of the investor were respected in substance, the present Tribunal states that it
has jurisdiction for considering this issue™".

The tribunal also attempted to distinguish “the element of directness” neces-
sary for jurisdiction under NAFTA, with the “arising directly” requirement under
ICSID, suggesting that the connectedness requirement under NAFTA was greater
than under ICSIDx.

In Gas Natural (June 2005), the tribunal, following CM.$*, made a clear attempt
to shift the emphasis of the analysis away from the state measures alleged and onto
the investment and alleged damage suffered:

“l1]t is clear from the Request for Arbitration that the c/aims arise directly out of
an investment even if the governmental measures were not directed expressly at that
investment”* (emphasis in original; internal citations omitted).

In Continental Casualty Company (February 2006), the tribunal affirmed the
holding of CMS, that jurisdiction under the “arising directly” requirement was
established with respect to whether or not the general measures violated specific
commitments, and that the tribunal was not competent to pass moral judgment on
the measures but to identify instances of liability’. However, the tribunal also had

' AES Corporation v. The Argentine Republic, Decision on Jurisdiction, para. 57.

2 Ibid., para. 59 (“It should be stressed that the element of ‘directness’ under NAFTA Chapter 11
deals with the way in which the measures at stake affect the investor or the investment. The mea-
sure must directly affect the investment. ‘Directness’ in ICSID Convention (Art. 25) is something
different™).

3 Gas Natural SDG, S.A. v. The Argentine Republic, ICSID Case Ne ARB/03/10, Decision of the Tri-
bunal on Preliminary Questions on Jurisdiction (June 17, 2005), paras. 39—40 (“The Tribunal in
the CMS case, like the Tribunal in this case, held that questions of general economic policy do not
come within the jurisdiction of the Centre, which is limited by Article 25 of the ICSID Convention
to legal disputes related to an investment. It further held, as we do here, that the Centre does have
jurisdiction to determine whether measures of general economic policy violate specific legally bind-
ing commitments given to an investor covered by the Treaty... The Tribunal in the CMS case also
stated, as we do here, that whether the challenged measures in fact violate specific commitments
given to claimant would be a major element in the plenary proceedings addressed to the merits”)
(citations omitted).

4 Ibid., para. 21.

Continental Casualty Company v. The Argentine Republic, Decision on Jurisdiction, para. 74 (“It is
important to clarify that the subject matter of the dispute is not those general measures of Argentina
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occasion to touch upon the intent and causality elements. With respect to intent,
the tribunal stated that specific intent to harm via a measure “aimed at” the invest-
ment was not necessary', especially since general measures have historically been
the basis for many investment arbitrations and for cases where diplomatic protec-
tion was directly invoked in claims by home states against host states on behalf of
their investors?. The tribunal also affirmed that causality (“direct impact™) had been
shown where the claimant had indicated that its investments “were directly subject
to, and legally and economically affected by the measures at issue”.

In El Paso Energy (April 2006), the tribunal stated that although general mea-
sures of economic policy rarely give rise to international investment treaty violations,
they could do so if the investor alleged that they had “highly specific effects”. The
tribunal did not give consideration to causality issues, however, but used the term
“highly specific effects”, as did CM.S, with respect to whether or not the effects of
the measures did or did not violate specific commitments to the investor®.

perse, nor can the Tribunal pass judgment on whether they were right or wrong from an economic or
domestic legal point of view. The Tribunal is called upon by the Claimant, pursuant to an objective
exercise of its competence under the ICSID Convention and the BIT, to determine whether an spe-
cific measures, or measures of general economic policy having a bearing on such investment have been
adopted in violation of legally binding commitments made to the investor in treaties, legislation or con-
tracts. “What is brought under the jurisdiction of the Centre is not the general measures in themselves
but the extent to which they may violate those specific commitments’”) (citations omitted).

' Continental Casualty Company v. The Argentine Republic, Decision on Jurisdiction, para. 71 (“First
of all, the Tribunal does not consider that from a textual point of view the term ‘specific’ can be con-
sidered as a synonym of ‘directly’. A measure of the host State can affect directly an investment, so
that the dispute as to the international legality of that measure arises directly out of that investment,
even if the measure is not specifically aimed at that investment”).

2 Jbid., para. 72 (“International practice indeed shows that many, if not most, disputes based on an
alleged breach of international standards concerning the treatment of the property of aliens, settled
either by means of diplomatic protection or of direct arbitration, have arisen from general measures
taken by host States, that affected directly those investments, without necessarily being specifical-
ly aimed at them. Were this not the case, nationalization measures, either aimed at the property of
both nationals and foreigners, or just at foreign property, which would have been the subject matter
of a substantial portion of those disputes, would have escaped any international litigation and dis-
pute settlement mechanisms™).

3 Ibid., para. 75 (“In the present case the assets that the Claimant indicates as representing its invest-
ments in Argentina were directly subject to, and legally and economically affected by the measures
at issue. In the light of what has been said above this direct impact cannot be denied, to the effect
that the jurisdictional requirement pertaining to ‘directly’ is satisfied”).

4 FEl Paso Energy International Company v. The Argentine Republic, ICSID Case Ne ARB/03/15, Deci-
sion on Jurisdiction (April 27, 2006), paras. 97—100 (“In this Tribunal’s view, general measures of
economic policy taken by a host State are not within the jurisdiction of ICSID tribunals. In that
sense, and even conceding that the legal context of the instant case differs from that of Methanex,
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The most recent Argentine decisions to address the “arising directly” require-
ment, those in the Suez cases (May and August 2006)!, also rejected the jurisdic-
tional challenge, but did so mainly by rejecting Argentina’s argument that the “aris-
ing directly” requirement even existed under the ICSID Convention:

“The Tribunal does not accept the Respondent’s interpretation of Article 25(1) of
the ICSID Convention...The Convention makes no reference to governmental measures
as a jurisdictional element”?.

The Suez tribunal (two different cases but same tribunal members) suggested that
the state had been creatively trying to expand the jurisdictional elements under the
ICSID Convention by arguing that the investor had to show a connection between
the measures and the damages alleged. Rather, consistent with the CM.S holding,
the Suez tribunal stated that the essential question was whether the measures had
violated the specific rights granted to the investor:

“|The] disagreement arises directly out of the investment impacted by governmen-
tal measures, not out of the measures themselves. The Tribunal is not concerned with
the wisdom, legality, or soundness of the policy measures taken by Argentina to deal
with the economic crisis. Rather, the Tribunal’s task is to judge, at the merits stage of
this case, whether the effect of Respondent’s actions on the Claimant’s investments vio-
lates the Respondent’s international legal obligations contained in the Argentina-France
and Argentina-Spain BITs. In short, the core of the dispute centers on a basic question:
Did the Respondent by its actions violate the rights granted to the Claimants and their
investment under international law?”3

it cannot be denied that such general measures do often not result in a dispute ‘arising directly out
of an investment’ in the sense of Article 25(1) of the ICSID Convention. It may well be, however,
that in the context of the commitments assumed by the host State, ‘general’ measures have a ‘spe-
cific’ effect in that they violate specific commitments... In other words, the link required between the
measure and the investment cannot be gauged simply by asserting that the measures taken are ‘gen-
eral’ or that the State’s commitments are not ‘specific’. Such measures, though ‘general’ in appear-
ance, may have highly specific effects”).

' Suez, Sociedad General de Aguas de Barcelona S.A., and InterAguas Servicios Integrales del Agua S.A.
v. The Argentine Republic, ICSID Case Ne ARB/03/17, Decision on Jurisdiction (May 16, 2006);
Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal, S.A. v. Argentine Repub-
lic, ICSID Case Ne ARB/03/19, Decision on Jurisdiction (August 3, 2006).

2 Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal, S.A. v. Argentine Repub-
lic, Decision on Jurisdiction, paras. 29—32.

3 Suez, Sociedad General de Aguas de Barcelona S.A., and InterAguas Servicios Integrales del Agua S.A.
v. The Argentine Republic, Decision on Jurisdiction, para. 29.
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The Suez analysis may therefore be said to have rejected the elements of intent
of the state and causality as part of the jurisdictional analysis, at least in arbitrations
subject to Art. 25(1) of the ICSID Convention, and at least on a per se basis. Under
the specific “rights granted to the Claimants”, however, as is discussed in subsect. 3.3
below, it still may be possible to invoke connectedness requirements at the
jurisdictional stage.

3.2.3. Other decisions

The authors have not found many other decisions at the jurisdictional level con-
cerning challenges based on the level of connection between the state measure and
the damages alleged. As stated in subsect. 3.3 below, a second issue is that the char-
acter of the measure alleged might be challenged as prima facie insufficient based on
the substantive legal protection invoked, such as fair and equitable treatment.

There have been a few other decisions to touch on the “arising directly” lan-
guage of Art. 25(1) of the ICSID Convention. In Tokios Tokelés v. Ukraine, for
instance, the tribunal affirmed that the state measure does not need to be “directed
against the physical property of the investment”. For the tribunal, which recognized
a separate jurisdictional requirement of directness: “The requirement of directness
is met if the dispute arises from the investment itself or the operations of its invest-
ment, as in the present case”*. The holding in Tokios Tokelés is somewhat limit-
ed, however, in that although the measures were not directed against the physical
property of the investment in that case, the measures were still highly specific to
the investment and its operations®. The Tokios Tokelés holding might therefore be
seen as part of the separate and larger debate over what constitutes the definition
of an investment, in particular what aspects of the investor’s operations enjoy pro-
tection as part of the investment.

4 Tokios Tokelés v. Ukraine, Decision on Jurisdiction, paras. 90—91 (“The Respondent argues that the
present dispute does not ‘arise directly out of an investment’ because the allegedly wrongful acts by
Ukrainian governmental authorities (including unwarranted and unreasonable investigations of the
Claimant’s business, unfounded judicial actions to invalidate the Claimant’s contracts, and false,
public accusations of illegal conduct by the Claimant) were not directed against the physical assets
owned by the Claimant, i.e., its facilities and equipment. In this regard, the Respondent misappre-
hends the jurisdictional requirements of Article 25. For a dispute to arise directly out of an invest-
ment, the allegedly wrongful conduct of the government need not be directed against the physical
property of the investment. The requirement of directness is met if the dispute arises from the invest-
ment itself or the operations of its investment, as in the present case”).

> Ibid., para. 93 (“In the present case, each of the allegedly wrongful government actions-investigations,
document seizures, public accusations of illegal conduct, and judicial actions to invalidate contracts
and seize assets-involved the operations of the Claimant’s subsidiary enterprise in Ukraine. Accord-
ingly, we are satisfied that the present dispute arises directly from the Claimant’s investment”).
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In an interesting twist, it was the investor in Amco Asia Corporation v. Repub-
lic of Indonesia that successfully challenged jurisdiction (over a state counterclaim)
based partly on the Art. 25(1) “arising directly” language. The tribunal found that it
had no jurisdiction to hear the state’s counterclaims that the investor had engaged
in tax fraud because the investor’s duties to the state in that regard did not arise
out of the investor-state legal relationship created by the ICSID Convention and
legal instruments offering protection to the investor. The state’s claims related rath-
er to the “general law” applicable to persons within the reach of a host State’s
jurisdiction'.

3.3. State measures jurisdictional hurdle 2: jurisdiction only if the alleged facts
show prima facie that the state measure triggers the minimum applicable substantive
legal protections, such as under the fair and equitable treatment standard

In addition to the general requirement of connectedness, which some tribu-
nals have found codified under the “arising directly” language of Art. 25(1) of the
ICSID Convention and the “relating to” language of Art. 1101 of NAFTA, a juris-
dictional challenge might also be brought based on the requirements of whatever
substantive legal protection is invoked by the investor. The question in this second
basis for challenge would be whether the state measure as alleged meets the min-
imum requirements of the substantive legal protections relied upon which might
involve causality, intent, or other elements.

We briefly examine here how such challenge might apply to the most frequent-
ly invoked substantive protection?, that of fair and equitable treatment. A jurisdic-

' Amco Asia Corporation v. Republic of Indonesia, ICSID Case Ne ARB/81/1, Decision on Jurisdiction
(May 10, 1988), paras. 125—126 (“The issue is therefore whether this particular claim falls within
Article 25(1) of the ICSID Convention. In answering this question the Tribunal believes that it is
correct to distinguish between rights and obligations that are applicable to legal or natural persons
who are within the reach of a host State’s jurisdiction, as a matter of general law; and rights and obli-
gations that are applicable to an investor as a consequence of an investment agreement entered into
with that host state. Legal disputes relating to the latter will fall under Article 25(1) of the Conven-
tion. Legal disputes concerning the former in principle fall to be decided by the appropriate proce-
dures in the relevant jurisdiction unless the general law generates an investment dispute under the
Convention. The obligation not to engage in tax fraud is clearly a general obligation of law in Indo-
nesia. It was not specially contracted for in the investment agreement and does not arise directly
out of the investment”).

As Schreuer writes, fair and equitable treatment has taken over from expropriation as the most com-
mon investor-state claim. Unlike expropriation, which often requires full compensation, fair and
equitable treatment offers tribunals the possibility of according more flexible relief and usually offers
alower burden of proof. It also overlaps with other standards and has sometimes been used as a catch-
all claim. Christoph Schreuer, Introduction: Interrelationship of Standards, in: August Reinish (ed.),
Standards of Investment Protection (Oxford University Press, 2008), pp. 1—7.
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tional challenge might apply under any number of standards', depending on the
legal instruments involved, but the authors here give fair and equitable treatment
as an example because of its almost universal application.

Fair and equitable treatment is a standard of protection whose definition is
especially elusive. Even within the same legal instrument it might encompass se-
veral different meanings, and it may also have different meanings depending on the
legal instrument involved>.

Put simply, however, fair and equitable treatment involves the right of an inves-
tor to be treated fairly and equitably®. One might automatically assume therefore,
that the state measure alleged must involve some element of intent to treat the inves-
tor unfairly, as seen in the “relating to” requirement of the Methanex tribunal dis-
cussed above, or at least an unfair difference in treatment (discrimination), even if
unintentional. However, when one examines all the different factors that tribunals
have stated may involve a violation of the “threshold of propriety” with respect to
fair and equitable treatment, one sees factors which on their face do not necessari-
ly involve malicious intent or unfair discrimination, such as “whether the State has
failed to offer a stable and predictable legal framework™s.

The tribunals affirmed jurisdiction in two recent decisions in which the respon-
dent challenged the application of the state measure involved based on the mini-

' It is worth noting that there is sometimes a claim available to investors called “arbitrary and unrea-
sonable measures”, in which case the investor must allege that the measures were arbitrary and/or
unreasonable, that for example they went against the normal practices of the state or against its own
internal recommendations. The standard, like most investment arbitration standards, overlaps with
others such as discrimination. See Veijo Heiskanen, Arbitrary and Unreasonable Measures, in: August
Reinish (ed.), Standards of Investment Protection, pp. 87—110.

*  Katia Yannaca-Small, Fair and Equitable Treatment Standard: Recent Developments, in: August Rein-
ish (ed.), Standards of Investment Protection, pp. 111, 129 (“Fair and equitable is a flexible, elastic
standard, whose normative content is being constantly expanded to include new elements. Because
of this flexibility, it is the most often invoked treaty standard in investor-State arbitration, present
in almost every single claim brought by foreign investors against host States”; “[b]ecause of the dif-
ferences in its formulation, the proper interpretation of the ‘fair and equitable treatment’ standard
depends on the specific wording of the particular treaty, its context, the object and purpose of the
treaty, as well as on negotiating history or other indications of the parties’ intent”).

3 Tudor, op. cit., p. 210 (“|T]he treatment in question, fair and equitable, is aimed at the Investor not
at the State; it is the Investor who has to be treated fairly and equitably, it is not the obligation of the
Investor to treat the State in a fair and equitable manner”).

4 Lucy Reed, Jan Paulsson, Nigel Blackaby, Guide to ICSID Arbitration (Kluwer Law International,
2011), p. 76.

3 Reed, Paulsson, Blackaby, op. cit., p. 76. For a more detailed description of the fair and equitable
treatment standard, see ibid., pp. 74—78; see also Rudolf Dolzer, Christoph Schreuer, Principles of
International Investment Law (Oxford University Press, 2008), pp. 119—149.
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mum requirements of the fair and equitable treatment standard. In the Teco Gua-
temala Holdings v. Guatemala decision (jurisdiction and merits decided together),
which applied the CAFTA-DR!, the tribunal had occasion “to assess whether the
Claimant has made a prima facie case of breach by Guatemala of its obligation to
grant FET [fair and equitable treatment]”2. The tribunal ruled that “the minimum
standard of FET”, and thus the minimum allegations that had to be made for juris-
dictional purposes was:

“|Clonduct attributed to the State and harmful to the investor if the conduct is arbi-
trary, grossly unfair or idiosyncratic is discriminatory or involves a lack of due process

23

leading to an outcome which offends judicial propriety”>.

The element of specific intent to harm the investor was therefore not strictly
necessary. However, there had to at least be one of the above-listed elements, most
of which clearly involved substantive value judgments on the part of the tribunal.
The Teco tribunal added that its minimum standard was analogous to the “mini-
mum standard of treatment in customary international law” and was encompassed
in “the international principle of good faith”+. The tribunal concluded by stating
that, in that particular case, the claimant would satisfy the minimum standard on
the merits if it could prove that:

“Guatemala acted arbitrarily and in complete and willful disregard of the applicable
regulatory framework, or showed a complete lack of candor or good faith in the regulato-
ry process”® (emphasis added).

It might be observed from the above that, although malicious intent does not
necessarily need to be alleged, such intent will go far in establishing jurisdiction
and is a normal part of FET claims.

In the Bayindir v. Pakistan decision on jurisdiction, the tribunal also decided
that it had jurisdiction over the FET claims alleged. The tribunal accepted the state’s
argument that “an investor can never have an expectation that governments or gov-

' Free Trade Agreement between the Dominican Republic, the United States of America, and Cen-
tral America.

2 Teco Guatemala Holdings LLC v. The Republic of Guatemala, ICSID Case No ARB/10/17, Award
(December 19, 2013), para. 447.

3 Ibid., para. 454.
4 Ibid., paras. 455—456.
S Ibid., para. 465.
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ernment personnel would not change over the course of a given project”'. However,
the investor in that case had alleged not only a change in government, but state
conduct towards its investment which under the circumstances passed the juris-
dictional hurdle:

“Bayindir claims that the changes in government had a direct in fluence upon Pakistan’s
conduct towards Bayindir’s investment, which is a question that should clearly be decided
on the merits... it cannot prima facie be ruled out that Pakistan’s fair and equitable treat-
ment obligation comprises an obligation to maintain a stable framework for investment...
a State can breach the ‘stability limb’ of its obligation through acts which do not concern the
regulatory framework but more generally the State’s policy towards investments. Under these
circumstances, the Tribunal considers that, if proven, Pakistan’s alleged change in its
general policy toward Bayindir’s investment is capable of constituting a breach of Paki-
stan’s obligations to accord fair and equitable treatment”? (emphasis added).

3.4. Carve-outs and other means by which the state can control the extent to which
its measures might give rise to liability

The state is often said to be the master of its own treaties and agreements?,
and there is of course no reason why a state cannot simply exclude certain mea-
sures from investor protection when it drafts its legal instruments*. Such exclu-
sions are sometimes referred to as carve-outs, or NPM (Non Precluded Measures)s
provisions.

It is another question altogether whether and to what extent the overuse of
such carve-outs might start to defeat the purpose for investor protections by the
host state, which is to incentivize investors to invest. In this respect, the authors
note that in the decade or so before its crisis, Argentina had, as part of its privati-
zation programs, markedly increased the number of its bilateral investment trea-

' Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan, ICSID Case
Ne ARB/03/29, Decision on Jurisdiction (November 14, 2005), para. 238.

2 [bid., paras. 238—241.

3 McNeill, op. cit., p. 273 (“Perhaps the most effective means of reducing the risk of paying a substan-
tial arbitral award, however, at least over the longer term, starts with the principle that States are the
masters of their own treaties”).

4 McNeill writes that “[s]tates arguably bear some responsibility for failing to demonstrate the same
initiative and imagination in exploiting the means at their disposal to manage the risks arising from
their investment treaties”, and in his article proposes several areas of the treaties or legal instruments
that states might focus on, based on prior arbitral decisions. McNeill, op. cit., p. 272.

> For use of the term “non-precluded measures” (NPM) provision, see Bottini, op. cit., pp. 145—163.
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ties designed to protect investors'. While it is not generally necessary for an inves-
tor to prove that the existence of investor protections had motivated it to invest, it
is not implausible to assume that this might in fact be the case for many sophisti-
cated international investors. The state must therefore take care to ensure that the
exception, the carve-out, does not swallow the rule that the investor is protected
and foreign investment thereby encouraged.

If the state does wish to make carve-outs, it must take care to ensure that the
carve-out is clearly worded to protect against liability from the particular state mea-
sures concerned.

In the Philip Morris case against Uruguay?, Uruguay raised a jurisdictional objec-
tion based on a carve out in its bilateral investment treaty with the investor’s home
state. The investor, a manufacturer of cigarettes, alleged that measures related to the
packaging of cigarettes, including the size of mandatory health warnings on cigarette
packages, impaired the value of its investment in violation of its treaty rights. Uruguay
argued, among other things, that Art. 2 of its BIT excluded public health measures
from the scope of protection afforded investors. Article 2(1) of the BIT provided:

“Each Contracting Party shall in its territory promote as far as possible investments
by investors of the other Contracting Party and admit such investments in accordance
with its law. The Contracting parties recognize each other’s right not 7o allow economic
activities for reasons of public security and order, public health or morality, as well as acti-
vities which by law are reserved to their own investors”* (emphasis added).

The tribunal rejected Uruguay’s use of Art. 2(1) because, under its interpretation
of the language above, the clause pertained only to admitting the foreign investment
at the pre-establishment stage before the investment had been allowed to legally exist
in Uruguay*. The above-language was not sufficient for an absolute carve-out.

' See, e.g., Gas Natural SDG, S.A. v. The Argentine Republic, Decision of the Tribunal on Preliminary
Questions on Jurisdiction, para. 11 (“In 1991, Argentina embarked on a program of economic expan-
sion to be carried out in significant part through privatization of state-owned enterprises and attrac-
tion of foreign direct investment. Argentina concluded more than fifty bilateral investment agree-
ments, and undertook by law to guarantee the convertibility of the Argentine peso”).

2 Philip Morris Brand Sarl (Switzerland), Philip Morris Products S.A. (Switzerland) and Abal Hermanos
S.A. (Uruguay) v. Oriental Republic of Uruguay, Decision on Jurisdiction.

3 Ibid., para. 167.

4 Ibid., para. 174 (“The Tribunal concludes that Article 2(1) does not create an exception to the BIT’s
substantive obligations with respect to investments that have already been admitted in accordance
with Uruguayan law. It is true, as the Claimants accept, that this does not prevent Uruguay, in the
exercise of its sovereign power, from regulating harmful products in order to protect public health
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The authors note that in February of this year, the tribunal in Philip Morris
allowed an amicus submission to be filed by a third party, the World Health Orga-
nization, in connection with the merits phase of the arbitration and in support of
states’ control of tobacco use. The tribunal accepted Uruguay’s citation of the Meth-
anex case to show that there was a public interest involved in the arbitration to jus-
tify intervention by the World Health Organization'.

In March of this year, and in response to an earlier Phillip Morris litigation
case dismissed by the Australian courts, philanthropists Bill Gates and Michael
Bloomberg also announced the creation of the Anti-Tobacco Trade Litigation Fund.
The Fund will financially aide poorer states in resisting certain investor-state claims
made by tobacco companies, and in drafting appropriate carve-out language to
ensure the legitimacy of anti-tobacco measures2.

There is another pending Philip Morris case of which the authors are aware, Philip
Morris Asia Limited v. The Commonwealth of Australia (UNCITRAL, PCA Case
No. 2012-12). In the Philip Morris Asia Limited case, the state has in its response to
the notice of arbitration made at least some reference in its defense to the general
regulatory nature of its measures:

“Further, plain packaging measures are non-discriminatory regulatory actions of
general application designed and adopted by the Australian Government to achieve the
most fundamental public welfare objective — the protection of public health. Such mea-
sures do not amount to expropriation, are not equivalent to expropriation, and do not
give rise to a duty of compensation™.

This case does not appear to have involved a carve-out, but there may yet be
further guidance with respect to general measures in the public health interest to
come out of the Philip Morris examples.

after investments in the field have been admitted. But Article 2(1) is concerned solely with admission,
although it is subject to the subsequent regulation of investments in ways consistent with the BIT.
Whether the regulations here are in conformity with the BIT is thus an issue for the merits”).

' Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of
Uruguay, 1CSID Case Ne ARB/10/7, Procedural Order Ne 3 (February 17, 2015).

> Kyriaki Karadelis, Philanthropists launch tobacco claims defence fund, in: Global Arbitration Review,
19 March 2015, at: http://globalarbitrationreview.com.

3 Philip Morris Asia Limited v. The Commonwealth of Australia, UNCITRAL, PCA Case Ne 2012-12,
Australia’s Response to the Notice of Arbitration (December 21, 2011), para. 46.
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4. Procedural avenues for challenging jurisdiction

4.1. Bifurcation

The main avenue available for challenging jurisdiction, other than along with
the merits, is to seek bifurcation of the proceedings. Whereas in international
commercial arbitration, “bifurcation” may refer to splitting up the proceedings either
into jurisdictional and merits stages, or into liability and damages stages, bifurcation
in the investment arbitration context almost always refers to the former — holding
separate proceedings on jurisdiction before proceeding (if necessary) to the merits.
In the context of ICSID arbitration, bifurcation is provided for under Art. 42(2) of
the ISCID Convention which allows tribunals to decide jurisdictional questions
separately or at the same time as the merits:

“Any objection by a party to the dispute that that dispute is not within the jurisdiction
of the Centre, or for other reasons is not within the competence of the Tribunal, shall be
considered by the Tribunal which shall determine whether to deal with it as a preliminary
question or to join it to the merits of the dispute”.

Unless the Parties can agree, the decision of whether or not to bifurcate proceed-
ings is within the sole discretion of the Tribunal. The decision depends on the indi-
vidual circumstances of the case. There are good arguments for and against bifur-
cation, with the investor usually preferring to argue jurisdictional questions along
with the merits, and the state usually preferring to bifurcate'. In a recent case, one
of the authors, acting as president of an ICSID tribunal, issued a decision on bifur-
cation which was particular to that case?.

' Some of the arguments an investor might make are that, in the given case, jurisdictional questions are
intertwined with the merits such that they can only be (or would more efficiently be) considered together,
or that bifurcation would confer an unfair tactical advantage to the state by increasing costs or delaying
the proceedings. From the state’s perspective, bifurcation might in the given case be more efficient not
only because (according to the state) there would be no jurisdiction and thus no need to go to the mer-
its phase, but because certain key issues could be resolved at the jurisdictional phase and thereby reduce
the work in the merits phase even if such a phase was necessary; there may also be an argument available
in a given case that if claimants are successful in overcoming the jurisdictional challenge, it is still within
the Tribunal’s discretion to compensate claimants for any increased costs occasioned by the bifurcation
procedure. See Methanex Corporation v. United States of America, Partial Award, para. 95 (“[I]t could not
be suggested that the Disputing Parties’ efforts have been wasted in advancing their extensive submis-
sions on these issues. The exact opposite is true: in the light of the factual evidence still to be adduced in
these arbitration proceedings, it may be necessary for the Tribunal to address and decide many of these
submissions at a later stage of this arbitration; and we trust that in this regard the research and the writ-
ten work have been largely completed by the Disputing Parties and will require no repetition”).

2 Accession Mezzanine Capital L.P. and Danubius Kereskedohdz Vagyonkezelé Zrt. v. Hungary, ICSID
Case Ne ARB/12/3, Decision on Respondent’s Notice of Jurisdictional Objections and Request for
Bifurcation (August 8, 2013).
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One should note that if the arbitration is administered by an institution, and
even before a tribunal has the chance to rule on jurisdiction, that institution may
decide not to register the case because it is clear that there can be no jurisdiction.
Under the ICSID Convention’s Art. 36(3)!, the Secretary-General of the ICSID
Arbitration Centre may refuse to register a request for arbitration if he or she finds
that the dispute is “manifestly outside” the jurisdiction of the Centre. Similar insti-
tutional mechanisms for filtering out clearly non-meritorious claims are in place
under the rules of some of the other institutions that administer investment arbi-
trations, including the SCC? and the ICC:.

4.2. Early summary dismissal of case by the tribunal

There has been a new procedure in place since 2006 under ICSID Arbitration
Rule 41(5), which provides for dismissal by the tribunal of a case on jurisdictional
and other grounds on an expedited schedule — at the latest shortly after the first
meeting with the tribunal, which is earlier than is available under bifurcation. The
details of the procedure, such as the schedule of written submissions, if any, has
been largely left in the hands of the tribunals. Rule 41(5) provides, in part:

“Unless the parties have agreed to another expedited procedure for making preliminary
objections, a party may, no later than 30 days after the constitution of the Tribunal, and
in any event before the first session of the Tribunal, file an objection that a claim is
manifestly without legal merit... The Tribunal, after giving the parties the opportunity to
present their observations on the objection, shall, at its first session or promptly thereafter,
notify the parties of its decision on the objection” (emphasis added).

The several decisions pursuant to Rule 41(5) available on the ICSID website
agree that the phrase “manifestly without legal merit” refers to any circumstances
under which a claim might be dismissed, including for lack of jurisdiction. The rule
has been invoked successfully by parties in several instances over the past few years

' “The Secretary-General shall register the request unless he finds, on the basis of the information
contained in the request, that the dispute is manifestly outside the jurisdiction of the Centre. He
shall forthwith notify the parties of registration or refusal to register”.

2 SCC Rules, Art. 10 (Dismissal): “The Board shall dismiss a case, in whole or in part, if: (i) the SCC
manifestly lacks jurisdiction over the dispute”.

3 Under Art. 6(3) of the ICC Rules (2012), the Secretariat may refer a preliminary jurisdictional issue
to the Court of Arbitration if there are jurisdictional objections in the Answer or if there is no Answer.
The Court must then, under Art. 6(4) be “prima facie satisfied that an arbitration agreement under
the Rules may exist” for the arbitration to continue.
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to dismiss cases on jurisdictional grounds, and might inspire similar procedures by
non-ICSID tribunals in the appropriate circumstance.

The seminal decision on Rule 41(5) was made in the Trans-Global v. Jordan'
case. In Trans-Global (May 2008), the tribunal affirmed that “an objection that
a claim is manifestly without legal merit” under Rule 41(5) may also encompass
jurisdictional objections. While two of the three objections in Trans-Global required
more analysis on the merits, the tribunal accepted one of the objections and dis-
missed one of the claims, based on a failure of the state to consult with the inves-
tor when it was clear on the face of the applicable BIT that the duty to consult only
applied to the “Contracting Parties”, i.e. the host state and the home state?.

At least three other tribunals have followed suit by allowing Rule 41(5) to be
invoked by respondents for jurisdictional objections. In Brandes Investment Part-
nersv. Venezuela (February 2009), the tribunal accepted that “the term ‘legal merit’
covers all objections to the effect that proceedings should be discontinued at an ear-
ly stage because, for whatever reason, the claim can manifestly not be granted by
the Tribunal™:. The Brandes tribunal, however, found that in that case “complex
issues of fact have to be determined” and allowed the case to continue®.

In Global Trading Resource Corp. v. Ukraine (December 2010), the Ukraine
successfully had the claims dismissed because they were based, on their face, to
cross-border sales of goods which did not qualify as investments under the appli-
cable BITs. Although the investors argued that the reality of their business trans-
actions with the Ukraine was different than their form, “the Tribunal was unable
to see what further materials relevant to the question at issue, be it in the shape of
legal argument or authority or in the shape of witness or documentary evidence,
either Party might wish to, or be able to, bring forward at a later stage”¢. The inves-
tor’s claims were also dismissed in RSM v. Grenada (December 2010), where the

' Trans-Global Petroleum, Inc. v. The Hashemite Kingdom of Jordan, ISCID Case Ne ARB/07/25,
The Tribunal’s Decision on the Respondent’s Objection under Rule 41(5) of the ICSID Arbitra-
tion Rules (May 12, 2008).

2 Jbid., para. 118 (“In the Tribunal’s view, whilst the Respondent bears an obligation thereunder to
consult with the USA as its ‘Contracting Party’, it is obvious the Respondent owes no similar obli-
gation to the Claimant. The Claimant clearly has no legal rights under Article VIII”).

3 Brandes Investment Partners, LPv. Bolivarian Republic of Venezuela, ICSID Case Ne ARB/08/3, Deci-
sion on the Respondent’s Objection under Rule 41(5) of the ICSID Arbitration Rules, para. 55.

4 Ibid., para. 72.

5 Global Trading Resource Corp. and Globex International Inc. v. Ukraine, ICSID Case Ne ARB/09/11,
Award (December 1, 2010), paras. 41—42.

¢ Jbid., para. 34.
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tribunal found that under the doctrine of collateral estoppel the same issues had
been decided in a prior arbitration involving the parties'.

Since Rule 41(5) allows the state to force the tribunal to decide on jurisdictional

issues at an early stage, a kind of “forced bifurcation”, the question arises as to what
the state respondent’s burden of proof may be. If it is the same as during bifurca-
tion proceedings, then one could expect states to routinely bring Rule 41(5) objec-
tions. This has not been the case.

The RSM tribunal agreed, for instance, with what it characterized as the con-

clusions of the Trans-Global and Brandes tribunals?, and found that an objection
under Rule 41(5)

“(a) may go either to jurisdiction or the merits; (b) must raise a legal impediment to
a claim, not a factual one; and (c) must be established clearly and obviously, with rela-
tive ease and dispatch... the standard is thus set high”? (emphasis added).

The RSM tribunal also stated that:

“Given the potentially decisive nature of an Article 41(5) objection, we would add
that, for a tribunal faced with such an objection, it is appropriate that a claimant’s Request
for Arbitration be construed liberally and that, in cases of doubt or uncertainty as to the
scope of a claimant’s allegation(s), any such doubt or uncertainty should be resolved in
favour of the claimant™*.

1

4

Rachel S. Grynberg, Stephen M. Grynberg, Miriam Z. Grynberg, and RSM Production Corporation v.
Grenada, ICSID Case Ne ARB/10/6, Award (December 10, 2010).

Trans-Global Petroleum, Inc. v. The Hashemite Kingdom of Jordan, The Tribunal’s Decision on the
Respondent’s Objection under Rule 41(5) of the ICSID Arbitration Rules, para. 88 (“The Tribu-
nal considers that these legal materials confirm that the ordinary meaning of the word requires the
respondent to establish its objection clearly and obviously, with relative ease and dispatch. The stan-
dard is thus set high. Given the nature of investment disputes generally, the Tribunal nonetheless
recognizes that this exercise may not always be simple, requiring (as in this case) successive rounds
of written and oral submissions by the parties, together with questions addressed by the tribunal
to those parties. The exercise may thus be complicated; but it should never be difficult”); Brandes
Investment Partners, LP v. Bolivarian Republic of Venezuela, Decision on the Respondent’s Objec-
tion under Rule 41(5) of the ICSID Arbitration Rules, para. 62—64 (“The level of scrutiny of ‘man-
ifestly’ obviously provides a far higher threshold than the prima facie standard normally applied for
jurisdiction under Rule 41(1) where the factual premise for the decision on jurisdiction is normally
taken as alleged by the Claimant [adopting clearly and obviously standard]”).

Rachel S. Grynberg, Stephen M. Grynberg, Miriam Z. Grynberg, and RSM Production Corporation v.
Grenada, Award, paras. 6.1.1—6.1.2.

Ibid., paras. 6.1.3.
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Despite the “clearly and obviously” standard, however, the kind of jurisdictional
analysis that a tribunal takes in a Rule 41(5) proceeding is similar to that taken during
bifurcation proceedings, except that it is more difficult (on subjective appreciation
of the tribunal) for the state to prevail. The prima facie analysis also applies:

“|T]he factual premise has to be taken as alleged by the Claimant. Only if on the
best approach for the Claimant, its case is manifestly without legal merit, it should be
summarily dismissed”.

“|T]he tribunal need not accept at face value any factual allegation which the tri-
bunal regards as (manifestly) incredible, frivolous, vexatious or inaccurate or made in
bad faith; nor need a tribunal accept a legal submission dressed up as a factual allega-
tion. The Tribunal does not accept, however, that a tribunal should otherwise weigh the
credibility or plausibility of a disputed factual allegation™.

While jurisdiction must be manifestly lacking for a Rule 41(5) objection to
succeed, the rule does provide states with a tool to force early consideration of
jurisdiction. The procedure cannot replace bifurcation but provides a complimentary
procedural device in which the regulatory rights of the state might be balanced
against the jurisdictional rights of the investor.

5. Cases involving Russia

As this article was first prepared for the Russian Arbitration Day 2015 confer-
ence in Moscows, it is only fitting that the authors make a few remarks about the
Russian state’s experience in investor-state arbitration, particularly with respect to
any allegations by claimants that its regulatory measures taken in the public inter-
est violated investor protections.

The few decisions pertaining to investor-state arbitration with Russia (those
which have been widely published, at least) have not addressed this issue, at least
on the same level as the Methanex and Argentina cases. However, some relevant
aspects of jurisdiction in the context of general state measures have been addressed
in decisions pertaining to Russia.

' Brandes Investment Partners, LP v. Bolivarian Republic of Venezuela, Decision on the Respondent’s
Objection under Rule 41(5) of the ICSID Arbitration Rules, para. 61.

> Trans-Global Petroleum, Inc. v. The Hashemite Kingdom of Jordan, The Tribunal’s Decision on the
Respondent’s Objection under Rule 41(5) of the ICSID Arbitration Rules, para. 105.

The authors warmly thank the organizers and their Russian hosts for the opportunity to present at
this conference.
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In the Sedelmayer case (award of July 1998)', which involved claims of expro-
priation of the property of a security company, one of Russia’s arguments was that
there could not be expropriation if the seizure of property was carried out in accor-
dance with local law which had been designed for a public purpose. The tribunal
ruled, however, that under the applicable treaty “an investor is entitled to compen-
sation even if expropriation measures are carried out for a public purpose in accor-
dance with the relevant legislation™.

The next Russia case to have been widely published was the Berschader case
(award of June 2006)?, in which the claimant had constructed or partially constructed
a building for the Russian state, the contract was terminated by Russia, and the
premises eventually taken over by the Russian Supreme Court. The claim was dis-
missed by a majority of the tribunal which found that the claimant’s activities in
Russia did not qualify as an investment under the applicable BIT. The state’s alleged
measures in this case were highly specific to the claimant, and the kinds of questions
discussed in this presentation do not seem to have arisen as major issues.

The most famous case, or set of cases, are what is referred to as the Yukos arbi-
tration (decisions on jurisdiction taken 30 November 20094). In Yukos, the mea-
sures complained of were specific to the Yukos company and allegedly taken in
order to destroy what was once one of the largest oil and gas companies in Russia,
including criminal prosecutions, tax reassessments, freezing of assets, and threat-
ened revocation of licenses. Under these circumstances, the general character of
the state’s measures did not arise as a major ground for jurisdictional challenge, at
least not to the extent of the Methanex and Argentina cases.

However, one of Russia’s main jurisdictional arguments in Yukos did center
around the validity and applicability of a carve-out for “Taxation Measures”. Under
this carve-out, no claims could arise from general Taxation Measures, which Rus-
sia argued included the complained of tax reassessments. The tribunal deferred for
the merits stage of the proceedings the issue of whether the carve-out applied to the
measures alleged, implicitly accepting claimant’s distinction between “bona fide”

' Mpr. Franz Sedelmayer v. The Russian Federation through the Procurement Department of the President
of the Russian Federation, SCC Case, Award (July 7, 1998).

2 [bid., para. 73.

3 Viadimir Berschader and Moise Berschaderv. The Russian Federation, SCC Case Ne 080/2004, Award
(April 21, 2006).

4 Hulley Enterprises Limited (Cyprus) v. The Russian Federation, PCA Case Ne AA 226, Interim Award
on Jurisdiction and Admissibility (November 30, 2009); Yukos Universal Limited (Isle of Man) v. The
Russian Federation, PCA Case Ne AA 227, Interim Award on Jurisdiction and Admissibility (Novem-
ber 30, 2009); Veteran Petroleum Limited (Cyprus) v. The Russian Federation, PCA Case Ne AA 228,
Interim Award on Jurisdiction and Admissibility (November 30, 2009).
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taxation measures and measures taken with the infent to harm claimants'. Regard-
less of the stated purpose or even character of the measure, it was the intent to harm
that was dispositive. Here we see echoes of the Methanex decision, in which rea-
sonably supported accusations of the specific intent of the state to harm the inves-
tor are in some instances sufficient to allow for jurisdiction over the claim.

In two subsequent and related cases, RosInvest> and Quasar® (or Renta 4)*,
brought separately by investors with stakes in the Yukos company, a carve-out for
“Taxation Measures” was not at issue. However, whether or not Russia could be
held liable for taxation measures was a central issue that was allowed to proceed to
the merits stage. The Ros/Invest tribunal accepted jurisdiction over the objections
of Russia, which included that it had legitimately implemented its tax regime. The
Quasar tribunal similarly heard on the merits whether the tax measures were arbi-
trary or discriminatory, and whether the tax issues were a pretext for the seizure of
Yukos’ assets. In both of these instances, Russia could not claim that general mea-
sures were not violations of investor protections if the investor could show specific
intent to harm the investor.

' Hulley Enterprises Limited (Cyprus) v. The Russian Federation, Interim Award on Jurisdiction and
Admissibility, paras. 555—585, 583—584 (“The Tribunal observes that the background to, and moti-
vation behind, the Russian Federation’s measures that gave rise to the present arbitration, be they
‘Taxation Measures’ or not, go to the heart of the present dispute. The Tribunal will not rule on this
crucial issue in a vacuum. Therefore, the Tribunal has decided to defer its definitive interpretation of
Article 21, and its characterization of Claimant’s claims for purposes of Article 21, to the next phase
of the arbitration, when it will have a complete record on the nature of the claims themselves and
a fuller understanding of the facts™); Yukos Universal Limited (Isle of Man) v. The Russian Federa-
tion, Interim Award on Jurisdiction and Admissibility, paras. 556—586, 583—586; Veteran Petro-
leum Limited (Cyprus) v. The Russian Federation, Interim Award on Jurisdiction and Admissibility,
paras. 567—597, 594—597.

2 Roslnvest Co. UK Ltd. v. The Russian Federation, SCC Case Ne V079/2005, Award on Jurisdiction
(October 2007) (shareholder of Yukos claiming separately for expropriation).

3 Quasar de Valores SICA V S.A., Orgor de Valores SICAV S.A., GBI 9000 SICA V S.A., and ALOS 34
S.L. v. The Russian Federation, SCC Case Ne 024/2007, Award (July 20, 2012).

4 The Quasar tribunal, supra, dismissed the claims of several of the claimants, including Renta 4
S.V.S.A., on rationae personae grounds in its Award on Preliminary Objections of 20 March 2009.
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The topic of transparency in international investment arbitration has gained,
and continues to gain, increased attention2. The heightened public awareness of
this issue is justified: investment disputes between foreign investors and host states
before international tribunals typically involve high-stakes — usually financial, often
also political. Host state governments have much at stake in the political equations
arising out of these often sensitive disputes. Sometimes, it may be a population
within the host state that most directly bears the effects of a foreign investment
project, rather than the host state’s government.

This paper is based on parts of the introduction and conclusion co-written with Dimitrij Euler and
Markus Gehring, in: Euler, Gehring & Scherer (eds.), Transparency in International Investment Arbi-
tration — A Guide to the UNCITRAL Rules on Transparency in Treaty-Based Investor-State Arbi-
tration (Cambridge University Press, 2015, forthcoming; foreword by James Crawford).

See, e.g., Nathalie Bernasconi-Osterwalder, Transparency and Amicus Curiae in ICSID Arbitrations,
in: Marie-Claire Cordonier Segger, Markus W. Gehring & Andrew Newcombe (eds.), Sustainable Devel-
opment in World Investment Law (Kluwer Law International, 2011); Julie Maupin, Transparency in
International Investment Law: The Good, the Bad, and the Murky, in: Andrea Bianchi & Anne Peters
(eds.), Transparency in International Law (Cambridge University Press, 2013); Stephan W. Schill,
Editorial: Five Times Transparency in International Investment Law, 15 Journal of World Invest-
ment & Trade, pp. 363—374 (2014). On public interest generally, see Andreas Kulick, Global Public
Interest in International Investment Law (Cambridge University Press, 2012).

See Jose Daniel Amado, From Investors’ Arbitration to Investment Arbitration: A Mechanism for
Allowing the Participation of Host State Populations in the Settlement of Investment Conflicts, avail-
able at: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2385776.
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It is in these circumstances that the concept of transparency in investor-state
arbitration has gained increased visibility as a topic of concern. Because of the
involvement of a state, investment arbitration has the potential to affect “public
interest” issues, i.e., issues that concern the broader public and not just the parties
to the dispute. Commentators and civil society groups have thus called for increased
public involvement in investment arbitration proceedings, in order to incorporate
broader policy considerations into the dispute resolution process. The perception of
“secrecy” in investor-state proceedings has been a contributing factor in the growing
dissatisfaction with this type of dispute resolution mechanism as a whole, which has
in some cases culminated in states’ denunciation of bilateral investment treaties'.

This “legitimacy crisis” of investment arbitration, of which the transparency
debate forms an important part, can be explained in part by the hybrid nature of
investment arbitration at the crossing of the public and private sphere2. On the
one hand, investment arbitration is a creature of public international law. The
dispute involves a state, and the parties’ substantive rights as well as the agreement
to arbitrate (in treaty-based investment arbitration) arise out of an instrument of
public international law, i.e., the treaty. On the other hand, arbitration is a private
form of dispute resolution mechanism, away from state courts and under procedural
rules shaped and chosen by the parties.

This hybrid nature of investment arbitration affects the debate as to whether,
or better how much, transparency in needed. From one point-of-view, investment
disputes, or more precisely, their outcomes, may have fairly immediate effects
for large numbers of individuals and for a host state’s economy, some of which
have a long-term character. These disputes typically involve matters of legitimate
public concern, including, for example, the environment, public health and even
human rights and corruption. Therefore, under this view, it is difficult to see why
such proceedings ought to enjoy the protections of confidentiality in the manner
that commercial arbitrations typically do. Moreover, being based on a treaty,
confidentiality protections that exist under purely contractual disputes do not enjoy
the same level of justification.

From another perspective, investment arbitration remains a private dispute
resolution process. As such, irrespective of the parties’ identities or the source
of the arbitration agreement, proceedings should remain confidential, precisely
because the proceedings do not occur before state courts. Where the parties have

' For example, Indonesia in 2014 announced its intention to review or terminate numerous bilateral
investment treaties. Further, Venezuela in 2012 submitted a notice to ICSID denouncing the ICSID
Convention. Bolivia and Ecuador had done likewise in 2007 and 2009, respectively.

2 See, e.g., Zachary Douglas, The Hybrid Foundations of Investment Arbitration, 74 British Yearbook
of International Law 151 (2003).
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decided to refer a dispute to arbitration, rather than to litigate in court, their right
to confidentiality should be respected.

The UNCITRAL Rules on Transparency in Treaty-based Investor-State
Arbitration (hereinafter — the Rules) attempt to strike a balance between the
different interests at stake. The Rules arguably successfully level the playing field
between investors and host states, and contribute to more globally increasing the
legitimacy of investment arbitration as a system.

The drafters of the Rules were not the first to consider the thorny issue of
transparency. Even before the adoption of the Rules, certain tribunals constituted
under the UNCITRAL Arbitration Rules had shown themselves amenable to
transparency-based arguments, at least as far as third-party written submissions
were concerned. Notable among these instances was the decision of the tribunal
in Methanex v. United States of America that certain third parties or amici — the
International Institute for Sustainable Development, Communities for a Better
Environment and the Earth Island Institute — were permitted to make written
submissions to the tribunal'. It was the first investment tribunal to hold that Art. 15(1)
of the UNCITRAL Arbitration Rules gave it the power to accept amicus briefs even
against the wishes of one of the disputing parties, thereby signaling a recognition
of public concerns associated with transparency of proceedings. The Methanex
tribunal offered a powerful statement in this order on third-party submissions and
transparency:

“There is an undoubtedly public interest in this arbitration. The substantive issues
extend far beyond those raised by the usual transnational arbitration between commercial
parties. This is not merely because one of the Disputing Parties is a State: there are of
course disputes involving States which are of no greater general public importance than
a dispute between private persons. The public interest in this arbitration arises from its
subject-matter, as powerfully suggested in the Petitions. There is also a broader argument,
as suggested by the Respondent and Canada: the Chapter 11 arbitral process could benefit
from being perceived as more open or transparent; or conversely be harmed if seen as
unduly secretive. In this regard, the Tribunal’s willingness to receive amicus submissions
might support the process in general and this arbitration in particular; whereas a blanket
refusal could do positive harm™2.

By way of comparison, similar developments occurred in arbitrations under the
ICSID Rules. Notably, the tribunal in Aguas Argentinas v. Argentine Republic decided

' Methanex Corporation v. United States of America, Decision of the Tribunal on Petitions from Third
Persons to Intervene as “Amici Curiae” (January 15, 2001).

2 [bid., para. 49.
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to allow a third-party written submission despite the opposition of the investor!.
Not long thereafter, the tribunal in Biwater Gauff (Tanzania) v. United Republic of
Tanzania allowed an amicus submission under the revised ICSID Rules2.

It is against this background of developing case law and awareness of transparency
issues that the UNCITRAL’s Working Group II began to develop the Rules. The
transparency debate commenced in earnest during the Working Group’s forty-eighth
session, in 2008. Certain NGOs and states pushed the topic of transparency onto
the agenda at that session, and, in 2010, the Commission created a mandate for the
Working Group with respect to the topic of transparency?. The Rules were finally
adopted in 20134, The Rules are thus the product of over four years of work by the
UNCITRAL’s Working Group II and the Commission itself. However, the Working
Group’s efforts did not stop there, since they have also elaborated a Convention on
Transparency in Treaty-Based Investor-State Arbitration which aims at broadening
the scope of application of the Rules, and which was adopted in 20145,

More globally, the important role that ‘public interest’ issues play in investment
arbitration has raised the question as to whether arbitral tribunals are well-placed
to deal with such types of disputes. According to some, arbitral tribunals are not
well-placed to deal with investment disputes since arbitrators can only rely on,
and are accountable towards, the partiese. First, arbitration being an adversarial
process, arbitral tribunals first and foremost rely on the disputing parties’ written
and oral submissions to address the issues before it. This limits the tribunal’s access
to relevant information. In extreme cases, disputing parties may hide unwanted
information from the tribunal which could have an impact for the public at large.
Second, the arbitral tribunal is only accountable towards the parties. Its mission
stems from, and is defined by the parties’ arbitration agreement. It is limited to
resolve the parties’ dispute before it. As such, the arbitral tribunals are different from

' Aguas Argentinas, S.A., Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal,
S.A. v. The Argentine Republic, Order in Response to a Petition for Transparency and Participation
as Amicus Curiae (May 19, 2005).

2 Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, Procedural Order Ne 5 (September 29,
2006), para. 22.

3 See UNCITRAL, Report of the United Nations Commission on International Trade Law, 43" ses-
sion (21 June — 9 July 2010), UN Doc A/65/17.

4 See UNCITRAL, Report of the United Nations Commission on International Trade Law, 46" ses-
sion (8—26 July 2013), UN Doc A/68/17.

5 See Resolution adopted by the General Assembly on 10 December 2014, UN Doc A/RES/69/116.

¢ See Marshal Fiona, Defining New Institutional Options for Investor-State Dispute Settlement,
pp. 14—16 (2009), available at: www.iisd.org/pdf/2009/defining_new_institutional_options.pdf.
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state courts, which have a broader mission and (at least in theory) are accountable
towards the public at large. These points arguably show that arbitral tribunals, as
private bodies, are not well-placed to address disputes that involve issues of public
interest, such as investment cases.

Although such a view has some merit, it is important to bear in mind that, so
far, no other viable option of resolving investment disputes exists. Whereas being
sued before the courts of another state is a no-go for the host state, reverting to
the national courts of the host state is unacceptable for the investor in most cases.
While the development of an international court dealing with investment disputes
could be a possible solution, it is unlikely that such court will see the light any time
soon, due to the immense political issues at stake.

Moreover, contrary to the view expressed above, treaty-based arbitral tribunals are
arguably well-placed to address issues of international and transnational public interest.
Their foundation in an investment treaty has the potential to establish accountability
vis-a-vis its contracting states. When considering issues of public interest, the tribunal
should consider them in light of the underlying treaty provisions.

It is also sometimes said that investment arbitration has an inherently investor-
friendly bias'. While there is no conclusive evidence to this effect, the (real or
perceived) investor-friendliness of arbitral tribunals has contributed to a “legitimacy
crisis” of investment arbitration. The Rules have the potential to ease some of those
concerns in that they level the playing field between the investor and the host state
in several ways.

First, the (real or perceived) investor-friendliness of arbitral tribunals is arguably
counter-balanced by powers granted to host states under the Rules to define their
policies as to the adequate level of transparency. For instance, Art. 7(5) of the Rules
contains an exception to transparency based on the host state’s “essential security
interests”. This provision arguably leaves a broad discretion to the host state’s
legislative powers. The host state’s discretion may, however, in some instances, be
limited if seen as abusive or acting against good faith. Similarly, under Art. 7(2)(c),
the law governing the transparency exception for “confidential and protected
information” is determined differently depending on whether the information
is of the host state or of the investor. Information of the host state is governed by

' Pro: see, e.g., Olivia Chung, The Lopsided International Investment Law Regime and Its Effect on
the Future of Investor-State Arbitration, 47 Virginia Journal of International Law, p. 953 (2007);
Ibironke T. Odumosu, The Antinomies of the (Continued) Relevance of ICSID to the Third World,
8 San Diego International Law Journal, p. 345 (2007). Contra (Arguing for a Neutral Forum):
see, e.g., Jan Paulsson, Denial of Justice in International Law, p. 265 (2005); Charles N. Brower &
S.W. Schill, 1s Arbitration a Threat or a Boon to the Legitimacy of International Investment Law?,
9 Chicago Journal of International Law, p. 471 (2009).
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the law of that state, whereas information of the investor is governed by the rules
determined by the arbitral tribunal. The host state therefore indirectly has the power
to legislate on the scope of this exception to transparency. All these provisions under
the Rules show broad powers granted to the host state and may, in the context of
transparency, alleviate the (real or perceived) concern about investor-friendliness
of arbitral tribunals.

Second, and maybe even more importantly, the Rules level the playing field
between investors and host states in that both will be subject to increased public
scrutiny and thus accountability of their actions in relation to foreign investments.
For instance, investors will not be able any more to bring disputes “behind closed
doors” without any reputational risk involved. The investor’s conduct will be
discussed in the public domain, including where the investor (arguably) contributed
to, or caused, environmental or even human damage'. Such public scrutiny could,
for instance, adversely affect the corporation’s value, decrease its share price and
increase marketing and public relations costs. Similarly, host states will be prevented
from keeping a “veil of secrecy” of their (alleged) unfair or illegal government
behavior2. As such, the transparency imposed under the Rules creates a more
level playing field in which investors and host states alike will have to manage this
increased scrutiny and its consequences.

In this context, it is worth considering whether “too much” transparency might
result in a possible backlash. Historically, confidentiality in international public law
disputes has also been developed to de-politicize such disputes and, eventually, to

' See, e.g., Aguas del Tunari, S.A. v. Republic of Bolivia, ICSID Case Ne ARB/02/3, Petition by NGOs
and People to Participate as an Intervening Party or Amici Curiae (August 29, 2002); IISD, Amic-
us Curiae Fundacion Pachamama and The International Institute for Sustainable Development
(IISD) — Chevron v. Ecuador (2010), available at: www.iisd.org/publications/pub.aspx?id=1718
(concerning Chevron Corporation (U.S.A.) and Texaco Petroleum Corporation (U.S.A.) v. Republic of
Ecuador [11], PCA Case Ne 2009-23); Amnesty International, Human Rights on the Line — The
Baku-Tiblisi-Ceyhan (BTC) Pipeline Project, Amnesty International Report (May 2003), available
at: www.amnesty.org.uk/content.asp?CategorylD=11587; UNCTAD, World Investment Report
2007, p. 145 (2008); Valerie Sperling, Altered States: The Globalization of Accountability, p. 83
(Cambridge University Press, 2009); see also, e.g., press statements: Michael Keating, Nigeria’s Oil
Disasters Are Met by Silence, The Guardian Online (January 9, 2012), available at: www.theguard-
ian.com/commentisfree/2012/jan/09/nigeria-oil-disaster-silence; Jim Schultz, Bechtel vs Bolivia:
The People Win!, Peacework (February 2006), available at: www.wilpf.org/bechtelvsbolivia; Bob
Herbert, Disaster in the Amazon, New York Times (June 4, 2010), available at: www.nytimes.
com/2010/06/05/opinion/05herbert.html?_r=0.

2 See, e.g., Veteran Petroleum Ltd. (Cyprus) v. The Russian Federation, PCA Case Ne AA 228, 761-
812, Final Award (July 18, 2013) (deciding Harassment, Intimidation and Arrests claims); Caratube
International Oil Company LLPv. Republic of Kazakhstan, Award, ICSID Case No Arb/08/12 (June
5, 2012), paras. 10, 32, 116.
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prevent them from being “resolved” in an armed conflict'. Conversely, imposing
transparency in highly politicized investment disputes may sometimes bear the risk
of escalating the dispute, perhaps even rendering it impossible to reach a reasonable
settlement. It is, therefore, fundamental that the transparency obligations under
the Rules are subject to a series of appropriate exceptions.

In any event, the application of the Rules will significantly influence the way
treaty-based investor-state arbitration is conducted and, maybe equally importantly,
perceived.

First, the Rules have the potential to increase the acceptance of investment
arbitration by ensuring both better accountability of the arbitral tribunals, as well as
consistency and predictability of the decisions they render. As such, transparency,
as framed under the Rules, is in the interest of all the players involved. On the one
hand, investors are interested in predictable outcomes so that they can effectively
assess their risks when making the investment. On the other hand, host states are
interested in being able to evaluate the appropriateness of measures they adopt, the
risk of challenges by foreign investors and thus eventually their possible liability.

Second, increased transparency has the potential effect that arbitral tribunals
will be better-informed and thus render better awards. Letting third parties (i.e.,
a third person or a non-disputing party to the underlying treaty) participate in the
arbitral process and make submissions allows arbitral tribunals to broaden their
access to relevant information. Compared to a purely confidential setting, arbitral
tribunals might thus receive important information they might not be able to get
from the parties alone.

In sum, the well-balanced framework of the Rules is likely to positively influence
the way treaty-based investor-state arbitration is conducted and perceived. As
such, the Rules may help lead to a pendulum swing, away from repeated concerns
and a persistent “legitimacy crisis” of the investment system, and towards a more
widely accepted and fairer dispute resolution process. In short, the Rules have the
potential to overcome the (perceived) lack of legitimacy in international investment
arbitration and inspire renewed confidence in a system that was created to avoid
unfair or even belligerent means of “resolving” disputes.

' Cf. Jeremy Bentham, Essay 111. Of War, Considered in Respect of Its Causes and Consequences,
Entailed in Principles of International Law, in: John Bowring (ed.), V111 The Works of Jeremy Ben-
tham, pp. 544—545 (1939). For instance, in the so-called “Alabama claims” case in 1872, a tribu-
nal based in Geneva determined the appropriate degree of trasparency to reduce the risk of another
war between the UK and the US. See Frank Warren Hackett, Reminiscences of the Geneva Tribu-
nal of Arbitration 1872: The Alabama Claims, pp. 160—164 (1911).



Paspen 3

MPOLLECCYAJIbHbIE BOIMPOCHI
B APBUTPAXE




AHTUUCKOBbIE MEPbDI
B MEXXAAYHAPOAHOM KOMMEPYECKOM APBUTPAXKE:
BOMPOCHI AOMNYCTUMOCTHU

0.A. BuwHEBCKAS,

aflBOKaT, CTapLUMA OPUCT NPaKTUKK

paspeLleHrs MexayHapo4HbIX CNOPOB
apBokaTckoro bopo

«Eropos, MNyruHckuit, AdaHackeB 1 NnapTHepbI»,
LL.M. [nporpamma «Master in International Dispute
Settlement» [XKeHesal)

Aumuuckogole mMepul 16A0MCs O0OHUM U3 CAMbBIX KPUMUKYeMbIX cpedcme 60pb-
0bl ¢ napainesbHbIMu pazdupamenbcmeamu, GMeUU8AOWUMCSL 8 RPUHYUNBL MeHCOy -
HapoOdHo20 npasa u OpylceCMeeHHble MEXAHUIMbL KOOPOUHAUUU HOPUCOUKYUOHHBIX
KOH@AuKkmos. B Kkonmekcme mexcoyHapooHbix pazdupamenscma, e0e Hem uepapxuu
@opymos, donycmumocms 3moeo UHCMPYMeHmMa COMHUMENbHA.

B omcymcmeue 3¢pgpekmuenvix arbmepHamue aHMUUCKo8ble Mepbl A6AAHMCs
Heo0X00UMbIM «310M», KOMOPOe MOJCem 02PaAHUYEHHO UCNO0Ab308AMbCS NPU COONI0-
deHuu psda ycaos8uil, 8KAOUAs HAAUYUE 04eBUOH020 PUCKA NPOMUBOPEHAUUX pelle-
Hull, HedobpOCcoBecmMHO20 NOBedeHUs COPOHYL U NPAKMUYECKOU YeHHOCIU Mep.

ApOUTpax MpeacTaBisieT co00i CIocod pa3pelieHus CIIOPOB, OCHOBAHHBIN
Ha COTJIallleHUU CTOPOH O BbIOOpE IopucAMKIMU. TakuM o0pa3oM, 3aKITI0UeHUE
apOUTPaXKHOTO COTJIAllIEHUs Moapa3yMeBaeT OUeBUIHbBIC TTOCIESACTBUS U Orpa-
HUYEHUS B BEIOOPE IOPUCIUKIINK, U Y apOUTPaXKHOTO TPUOYHaJIa JOKHBI OBbITh
MEXaHU3MBbI €€ 3allUTHI.

Heo06xommMocTh TaKo 321U Thl BO3HUKAET MPU MapaljIeIbHBIX pa30oupaTelib-
CTBax, KOIJa OUH U TOT e CITOp pacCMaTpUBAeTCsI HECKOIbKUMU (hopyMaMu.

HexenarenbHOCTD MapajuleJIbHBIX pa30upaTesIbCTB MOXHO OOBSICHUTH TPE-
MS$I OCHOBHBIMU TIpUYMHAMU: 1) pUCK MpOTUBOpeYalvX peleHuit; 2) Headpdek-
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TUBHOE PAaCcXOJIOBaHUE PECYPCOB U 3) PUCK IIPOLIECCYATBHBIX 3JTOYITOTPEOICHUIA!.
DTO TaKKe BeAeT K (DparMeHTAIlUM U HEMPEICKa3yeMOCTH, M3-3a Yero B KOHTEK-
CTe MEeXIyHapOIHOTO apOuTpaxka napajuiejbHble MPOLeCChl Ha3bIBAIOT UCTOY-
HUKOM HapyIIeHUs ero 1eJoCTHOCTU?. OCOOEHHO BPEeIHbl MOTYT OBITh Mapa-
JIeJIbHBIC TIPOIIECCHI B apOUTpaKe 1 Cy/Ie, ITOCKOIBKY B 3TOM cIydae HapyImaeTcs
JIOTOBOPHOE 00513aTeIbCTBO CTOPOH 10 Tepeiauye CrIopoB B apOUTPaX U UCKITIO-
YEHUIO IOPUCIUKIIMU TOCYTapCTBEHHbBIX CYIOB’.

Cpenu pa3nnyHbIX MEXaHU3MOB OOPBObI C IOPUCAUKIIMOHHBIMU KOH(MIUKTAMU
OIIHVM M3 CaMbIX CITOPHBIX SIBJISTIOTCSI aHTMMCKOBEBIE MepHI (antisuit injunction),
CBOJISIIIIMECS B OCHOBHOM K 3aIpeTy CTOPOHE 00paIlaThes B CyI WU apoOuTpax,
KOTOpbIe He 00/1aaloT IOPUCIUKIIMEH paccMaTpUBaTh CIOP, O MHEHUIO TPUHU -
MaIOIIIEeTOo pellieHre 00 AaHTUMCKOBBIX Mepax opraHa. B yacTHOCTH, UX KPUTUKYIOT
3a HapylleHUue HOPM U MPUHLIMIIOB MEXIYHAPOAHOTO MpaBa‘ U 3a HECOOTBET-
CTBME IPYTUM MpaBUiaM pa3pelieHus KOHMIUKTOB IOPUCAUKIIMI. YKa3aHHBIN
WHCTPYMEHT Tak:Ke BbI3bIBAET CIIOPBI 00 OCHOBAX B3aMMOOTHOILIIEHUI MEXTY Cyla-
MU U apOUTPaAXKHBIMU TPUOYHATAMU®.

CyI1eCTBYIOT pa3INYHbIC KATETOPUY aHTUUCKOBBIX MEP — B 3aBUCHMOCTH OT
HX COIEpKaHMS M OT OpraHa, BRIHOCAIIETOo pelieHue. Cpeny MHOXeCTBa BOIPO-
COB, KOTOPbIE BO3HUKAIOT MPU UX aHaIu3e, HauboJsiee CIIOPHbBIM SIBJISIETCS Clie-
JYIOIIWIA: JOJIKHBI JIX OHU OMYCKAThCS B MEXIYHAPOJHOM apOUTpaxe, U eCciu
na, To B Kakoi crereHn? Kak ormeuaer I'spu BopH, cyneOHbIC aHTUMCKOBBIE
MepBbI SIBJISIIOTCS HEOTHO3HAYHBIM MHCTPYMEHTOM, TIOCKOJIBKY B 3TOM Cliyyae
CyJbl OTHOTO TOCYyIapCTBa BMEIIMBAIOTCS B NESITEIbHOCTb CYIOB JPYroro rocy-
JIAapCTBa, OJHAKO TaKWe Mephl elle 6oJiee CIIOPHBI B ClTyyae UX MPUHSTUS apOu-
TpaMH, KOMITETEHIISI KOTOPBIX OCHOBAaHA Ha COTJIAIIEHUN CTOPOH 1 Y KOTOPHIX
HEeT MOJTHOMOYMIA rOCy1apCTBEHHOTO Cya’.

' Kaufmann-Kohler G. How to Handle Parallel Proceedings: A Practical Approach to Issues such as
Competence-Competence and Anti-Suit Injunctions // Dispute Resolution International. 2008.
Vol. 2. Ne 1. P. 110, 111 (moctyriHo B UnTepHeTe mo aapecy: www.lk-k.com/data/document/how-
handle-parallel-proceedings-practical-approach-issues-such-competence-competence-and.pdf).

2 Gallagher N. Parallel proceedings, Res Judicata and Lis Pendens: problems and possible solutions //
Pervasive Problems in International Arbitration / J. Lew, L. Mistelis (eds.). — Kluwer Law Inter-
national, 2006. Para. 17-2.

3 Parallel Proceedings in International Arbitration: A Comparative European Perspective / N. Erk-
Kubat (ed.). — Kluwer Law International, 2014. P. 3.

4 Cwm., HaripuMmep: Schwebel St. Anti-Suit Injunctions in International Arbitration // Anti-suit injunc-
tions in international arbitration (= IAl series on international arbitration. Ne 2) / E. Gaillard (ed.). —
Juris Pub., 2005. P. 15.

5 T1poMesKyTOYHBIIT OTYET ACCOLMALIMK MEXTyHapoIHOTo rpasa «Res judicata u apourpax» (2004). C. 5.

% Born G.B. International Commercial Arbitration. Vol. 2. — Kluwer Law International, 2009.
P. 2010—2011.
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CHopHO KaK caMo HaJin4ue y apOuTPOB ITOJIHOMOYMI OTPaHNYKTh IIPABO CTO-
POHBI Ha y4acTue B IPYroM pa30upaTebCTBe, TaK U JOIMYCTUMOCTb TaKUX Mep'.
[Ipu 3TOM ITpaKTHKA K HayYHBIA aHAIM3 YKA3aHHBIX IIPOOJIEM SIBIISIIOTCS IIPOTH -
BOPEUMBBIMU U HE TTO3BOJISAIOT C(hOPMUPOBATH €IMHbBII ITOAXO/.

B HacTos1eit cTaThe pacCMaTPUBAIOTCSI BOIIPOCHI JOMYCTUMOCTH AHTUUCKO-
BBIX MeP, IPMHUMAEMbIX apOUTPAMU, BKJII0Yasi OCHOBHBIE apIryMEHThI IPOTUB UX
npuMeHeHus (pas. 1), uX He0OXOAMMOCTb KaK CPeICTBA 3alUThI IIPOTUB Iapai-
JIEJTbHBIX Pa30oMpaTesIbeTB (pasm. 2) M YCIOBUS TOIYCTUMOCTH (pasm. 3).

1. ApryMeHTBI IPOTHB AHTUMCKOBBIX MEP

Kpucrodep I'puHByA 3amedaeT, 4To 1axKe B caMOIi ujiee aHTUMCKOBBIX MEP €CTh
YTO-TO KpaiftHe HexXenaTenpHOoe. [1Inpoko mpu3HaeTcst (0CO0EHHO Cpeay KOHTH-
HEHTAJIBHBIX aBTOPOB), YTO TAKWE MEPHI B 1IEJIOM IEeCTPYKTUBHBI® M X IIPUMEHE-
HME TOJDKHO OBITh OTpaHMUYEHO, He3aBUCHMO OT TOTO, KAKOI OpraH pacCMaTpUBacT
nenno*. Jlaxke aHTJIMICKIE CYIIbI, KOTOPBIE TIEPBBIMU BBEJIN IMTPAKTUKY aHTUHMCKOBBIX
Mep, TIPU3HAIOT, YTO, €CJIM IIpaBa CTOPOHBI MOTYT OBITh 3aIIUIIICHBI MEHEE pPaay-
KaJbHbIMU CPEACTBAMU, CY/I TOJKEH BO3IEPKATHCS OT MOJOOHbBIX 3aIIPETOB’.

Haun6osnbiieit KpUuTrKe 0OBIYHO MOIBEPTalOTCsS AHTUMCKOBBIC MEPBI, TIPUHU-
MaeMbIe cymaMu. B pamkax EBpocoro3a Takue Mepbl ObLIH 3armpelneHbsl EBporneii-
ckum cymoM nipaBocynus (European Court of Justice), KOTOpBIit IpU3HAT B IeIe
Allianz SpA v. West Tankers, Inc.¢, 9T0 aHTUICKOBBIE MEPHI CYIOB B TTOMICPKKY
apouTpaxa, T.e. 3aIlpelIalolIre CTOPOHE YIaCTBOBATh B CyIeOHOM IIpoliecce 1o
CITOPY, B OTHOIIIEHNH KOTOPOTO 3aKJTI0YeHA apOMTpakHasl OTOBOpPKa, HE COOTBET-
crBytoT Pernamenty bproccens 1. Panee EBporneiickuii cyn mpaBocyaust puiie

' Levy L. Anti-Suit Injunctions Issued by Arbitrators // Anti-suit injunctions in international arbitra-
tion (= IAl series on international arbitration. Ne 2) / E. Gaillard (ed.). P. 116 (moctymHo B MHTEp-
Hete 1o anpecy: www.lk-k.com/data/document/anti-suit-injunctions-issued-arbitrators.pdf).

2 Greenwood Chr.J. Anti-Suit Injunctions in International Arbitration: A Public International Law-
yer’s Perspective // Anti-suit injunctions in international arbitration (= IAl series on international
arbitration. Ne 2) / E. Gaillard (ed.). P. 147.

3 Poudret J.-F, Besson S. Comparative Law of International Arbitration. 2"¢ ed. — Sweet & Maxwell,
2007. Para. 1018.

4 Cwm., Hanipumep: Fouchard Ph. Anti-Suit Injunctions in International Arbitration. What Remedies? //
Anti-suit injunctions in international arbitration (= IAl series on international arbitration. Ne 2) /
E. Gaillard (ed.). P. 153.

3 Noble Assurance Co. & Shell Petroleum Inc. v. Gerling-Konzern General Insurance Co., UK Branch,
[2007] APP.L.R. 02/22.

¢ The West Tankers, C-185-07 [2009], para. 82.
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K aHAJIOTUYHOMY BBIBOJY B OTHOIIEHUY aHTUUCKOBBIX MEP B MOAIEPKKY Cyae0-
HBIX pa3oupaTenbeTB B aeae Turner v. Grovit'.

Bricka3biBaeTcsi TOUKa 3peHUST, YTO aHTUMCKOBBIE MEPBI TIPOTUB apOUTpaxka
(anti-arbitration injunction) MeHee HOMYCTUMBI, YeM MepPbl MPOTUB CYAEOHOTO
Tpo1iecca, MOCKOJbKY CYIl MOXKET apecoBaTh X HATIPSIMYIO apOUTpaM, B TO Bpe-
MsI KaK BO BTOPOM CJIy4yae a[pecaToM MOXKET ObITh TOJIbKO CTOPOHA CIiopa>. AHTHU-
HMCKOBBIE MEPHI, MPUHSIThIE apOUTpaMU B TTOAIEPKKY apouTpaxka (arbitral antisuit
injunction), TakXXe MHOTJA CUUTAIOTCS 00Jiee ONTpaBOaHHBIMU, TaK KaK apOUTPBI
HE TIPE/ICTABIISTIOT TOCYAAPCTBO U MOTYT PaCCMOTPETh BOMPOC O HAJTMYUU CBOEH
KOMIIETeHIIUM (a cleaoBaTeIbHO, U KOMIIETEHILIMU TapajiebHOoro opyma),
HE BMEILIMBAsICh B CYBEPEHUTET JIPYrOro rocy1apcTpas.

OnHako HEOOXOIUM eIMHO00Pa3HbBIN TTOIXO KO BCEM BUAAM aHTUHMCKOBBIX
Mep HE3aBUCUMO OT TOTO, KEM OHU TMTPUHUMAIOTCSI, TTOCKOJIBKY BO BCEX CITyJasix
JTAHHBIE MEPHI MIPECIeyIoT OHU U T€ e LEJIU U CO3Aal0T cxoxue pucku. [1pu
9TOM, O€3YCJIIOBHO, CYIIECTBYIOT OMpee/IeHHbIE Pa3INUMsl, KOTOPble HEOOXOIM -
MO YUYUTBIBATh MPU aHAJIU3E, B CBSI3M C YeM HacTosias pabota chokycupoBaHa
TOJIBKO Ha Mepax, MTPUHUMAEeMbIX apOUTPaAMU.

OCHOBHBIE apTYMEHTBI O HETOMTYCTUMOCTHU JIIOOBIX aHTUMCKOBBIX MEP CBSI3aHbI
C TeM, YTO OHU ITPOIMOBEIYIOT OJHOCTOPOHHUI U BPaXKIeOHBII IMOAX0 K pa3pe-
LIEHUIO IOPUCAUKIUOHHBIX KOHGMIMKTOB!. Hanbosee npobieMHbIMU aclieKTaMU1
SIBJISIIOTCS: 1) MpaBO KaXX/I0TO Cy/ia CAMOCTOSITETbHO OTIPENENSITh CBOIO IOPUCINK-
1o (MPUHLMI KOMITIETEHIIMM-KOMIIETEHIINM ); 2) MPaBO TroCcyIapcTBa yCTaHAB-
JIMBATh YCJIOBMSI JOCTYIIA K TTPABOCYIMIO Ha €0 TEPPUTOPUM; 3) IIPUHITUIT B3aUM-
HOTO yBaxeHUs u 1oBepust; 4) 3pHeKTUBHOCTh aHTUUCKOBBIX MEP.

1.1. Hapywenue npunyuna xomnemeHuuu-xKomnemeHuyuu

IMpuHUMIT KOMITETEHUIMM-KOMITIETEHLIMU SIBJISIETCSI OCHOBOM BO3MOXXHOCTU
napasuieJIbHOTO U HE3aBUCUMOTO OINpeNesieHUsI CBOeU I0PUCAUKIIUU CydaMuU
U apOUTPaXKHBIMU TPUOYHATIAMU.

AHTHUCKOBBIE MEPBI MOTYT HapyIlIaTh JaHHBI MTPUHIINM, TOCKOJbKY, TTPH-
HUMas UX, Cy[ WU apOUTPHI MPUXOAST K BHIBOAY 00 OTCYTCTBUU IOPUCAUKIIAU
y apyroro ¢opyma, 4To (pakKTUUYEeCKU MPEISITCTBYET 3TOMY (POPYMY HE3aBUCUMO
PEIINTD BOIIPOC O CBOCH IOPUCIMKITANS,

' The Turner, C-159/02 [2004], para. 85.
2 Greenwood Chr.J. Op. cit. P. 147.

3 Levy L. Op. cit. P. 116.

4 Kaufmann-Kohler G. Op. cit. P. 112.

5 Schneider M. Court Actions in Defence against Anti-Suit Injunctions // Anti-suit injunctions in inter-
national arbitration (= IAl series on international arbitration. Ne 2) / E. Gaillard (ed.). P. 41—42.
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EBpomneiickuii cyn mpaBoCyIus 3aHsUT YKa3aHHYIO TIO3ULINIO B neax 1he West
Tankers' 1 The Turner*. B monnepXKy CBOE ITO3UIIUN O HEIOITYCTUMOCTH aHTUHC-
KoBBIX Mep EBpomeiickuit cym mpaBocynus Takeke cociancs Ha cT. 11(3) KorseH-
st OOH o mpu3HaHMM ¥ IPUBEACHUH B MCTIOJTHEHNE MHOCTPAHHBIX apOUTPasKHBIX
pemenuii (Hoto-Mopk, 10 monst 1958 r.) (nanee — Hoto-Mopkckast KOHBEHIIMs),
KOTOpasi yCTAaHABIMBAET OIPeIeICHHBI MEXaHN3M pa3peleHIsT KOH(IMKTOB I0pHC-
UKL, a UMEHHO OOSI3aHHOCTh TOCYIapCTBEHHOTO Cy/a TiepeaaTh AeJI0 B apon-
TpaK, TOJIEKO €CJIM 3TOTO IOTPeOyeT CTOPOHA M TOJIBKO €CJIM OH HE TIPUIIET K BBIBO-
Iy, 9TO apOUTPaKHOE COTTIAIlIeHNe HeIeCTBUTETLHO, YTPATHJIO CHITY VT HE MOKET
OBITH HcTIoTHEeHO. Ha a3ToM ocHOoBaHuM EBpomeiickumii cym mpaBoCyIusT 3aKITIOUNI,
YTO BOMPOC O HATMIMU CBOCH IOPUCIUKIIMI MOXKET PEIITUTD TOJIBKO CaM CYII.

[TpoGiiema HECOOTBETCTBUS aHTUMCKOBBIX MEP MPUHIIMITY KOMIIETCHIIN-
KOMITIETeHIINH Kacailach CyIeOHBIX Mep, OOTHAKO OHA B PaBHOM CTEIIEHN KacaeT-
cs M Mep, MpUHUMaeMbIX apontpamu. Kak yka3aHoO BhIIIIe, 0€3yCIOBHO, MEXKITY
CyIeOHBIMU 1 apOUTPaKHBIMHU MEPaMHU €CTh OTIPEIeICHHBIC Pa3IMUNs, KOTOPBIC
HEOOXOIMMO YIUTBIBATh, HO BaXKHO TO, UYTO CYTh TAKUX MEP OTMHAKOBA®.

AHTHMCKOBBIE MEPHI B BUIE 3alIpeTa MPOBEIeHUS apOUTpaka IMoaBepraoT-
csI Pe3KOi KPUTHKE 3a TO, YTO OHU HAPYIIAIOT ITOJTHOMOYNE apOUTPOB peliaTh
BOIIPOCHI CBOEH KOMITeTeHIINM*. ECTh ITpakTHKa 0TKa3a CYIOB MCITOTHSTh TAKHE
Mephl Ha 3TOM OCHOBaHHUI®, a apOUTPOB —COOIIONATH UX°.

OmHAKO 3TOT XKe apTyYMEHT aKTyaJleH ¥ B OTHOIIICHUM aHTUMCKOBBIX Mep apOn-
TPOB O 3ampeTe cyaeoHoro mpoiecca. [IpMHIIMIT KOMITETeHIITUT -KOMITETCHIIN I
CTaBUT apOUTPOB HA OOUH YPOBEHb C HALIMOHAJIIBHBIM CyIOM TMIPU OINpEeAeIeHUN
CBOCI IOPUCINKIINYI, HO HE BhIIIe. MOXHO CKa3aThb, YTO TIPU TIPUHATUN aHTHU-
HMCKOBBIX MEpP apOUTPHI 3TOYTIOTPEOISIOT YKa3aHHBIM ITOJTHOMOYMEM, 3aIlIrIas
€ro B yIIep0 3epKaJlbHOMY MIpaBy cyaa. JIpyrumMu cioBaMu, apOUTPBI HE TOJKHBI
YKa3bIBaTh CyldaM, Kak ceOsl BeCTH'.

' The West Tankers, paras. 24, 27—28.
2 The Turner, paras. 24—25 u 27—28.
3 Kaufmann-Kohler G. Op. cit. P. 113.

4 Scherer M., Jahnel W. Anti-suit and Anti-arbitration Injunctions in International Arbitration: A Swiss
Perspective // International Arbitration Law Review. 2009. Issue 4. P. 69 (moctymHo B MHTepHe-
Te 1o anpecy: www.lalive.ch/data/publications/msc_wja_Anti-Suit_and Anti-Arbitration_Injunc-
tions_in_International Arbitration.pdf).

5 Cwm., Hanpumep, M. 191 pelieHust XeHEBCKOTO cy/ia MepBoii MHCTaHLuu oT 2 Mast 2015 r. o aeny
Air (PTY) Ltdv. IATA (C/1043/2005-15SP).

¢ Born G.B. Op. cit. P. 1055.
7 Levy L. Op. cit. P. 128.
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B ogrom 13 nen ICC apOuTphl yKa3aiu, 4To «apOnUTpakKHbBIM TpUOYHAJ KpaliHe
OCTOPOXKHO OTHOCUTCS K IPUHSITHIO PEIIICHUS O TOM, YTO CYI HE MMEET FOPUCINK-
1mn... OCHOBOITOIATAIOIINIA TTPUHITUTI TJIACUT, YTO KaXKIBIN CyI 1 apOUTPasKHBIN
TpUOYHaJ 00J1a1aeT KOMITETEHITUEH TT0 PEIIEHIIO BOIIPOCOB CBOCH IOPUCINKIINM,
T.€. peaqn3yeT MPUHIIAI KOMIICTCHIIN-KOMITETCHIINI» '

OCHOBHOI1 KOHTPapTyMEHT CBOAUTCS K TOMY, YTO aHTUHCKOBBIC MEPHI aIpeco-
BaHBI CTOPOHE CIIOPa, a He Cydy. DTa ITO3UIIsI Oblla chOpMHUPOBaHA CYIaMHU B CTpa-
Hax ob1iero npasa2. B The Turner I1anata 10paoB yKa3ajia, UTO «3aIlpeT 110 CyTU
HarpaBJIeH ITPOTUB HEIO0OPOCOBECTHOTO MOBEACHNS OTBETIMKA 1 HE SIBJISICTCS TIPU-
3HaHUEM OIITMOKY MHOCTPAHHOTO CY/Ia B OTIPEACIICHUN CBOSH IOPUCIUKIINI»,

OmHako 3T0 (hOPMaJIbHBIN apTyMEHT, KOTOPBIM MaJio 3aTparuBacT CYyTh Mep,
U €ro CIpaBeJIMBO CYUTAIOT HENOCTATOUHBIM JJ1s1 0OOCHOBAHMS 1OMYCTUMOCTU
CyIeOHBIX 3aIIpeToB*. BaxkHO comep:kaHMe CpeIcTBa 3allUThl, KOTOPOE CO3MaHO
IIJIST 3AIIUATHI FOPUCIUKIINY OMHOTO (DOopyMa 3a CUET 3aIrpeTa o0paIaTbes B ApY-
roii. OTyacTy JaHHas TOYKA 3pSHUS OTPaKaeT MOIX0 CUCTeMbl KOHTUHEHTAJb-
HOTO IIpaBa, KOTOpast OTAAeT MPUOPUTET DYHKIIUHU IMyOJIMIHOTO TIPABOCYIUS.
Ho maxe B cTpaHax o0IIero rmpapa aBTOPHI® U CyneOHas TIpaKThKa’ IPU3HAIOT,
YTO AaHTUMCKOBbIE MEPbI CO3AAIOT BieYaTJeHWe HEMPABOMEPHOTO BMEIIATE b-
CTBa B IOPUCIMKIIMIO IPYTOTO Cya.

Taxxe yTBepxKmaeTcst, YTO aHTUUCKOBEIE Mephl He mpoTtuBopeyar cT. 11(3)
Hrto- MopKcKoit KOHBEHIIMI®, TaK KaK 3Ta HOPMa He TIPEIOCTABIISIET CyLy HCKITIO-
YUTEIHHYIO0 KOMIIETCHIIMIO pellaTh BOIIPOC O CBOCH ropucInKunm’. Beipaxka-

' TlpoteccyanbHblil ipukas ot HOoss6pst 2000 1. o HeonyoaukoBaHHOMY ety [CC (nmpuBonuTest
no: Levy L. Op. cit. P. 117).

2 Paramedics Electromedicina Comercial, LTDA v. GE Med. Sys. Info. Techs, 369 F.3d 645, 652 (2nd
Cir. 2004).

3 The Turner, para. 35.

4 Kerameus K. Anti-Suit Injunctions in ICSID Arbitration // Anti-suit injunctions in international
arbitration (= IAl series on international arbitration. Ne 2) / E. Gaillard (ed.). P. 141.

5 Raphael Th. The Anti-Suit Injunction. — Oxford University Press, 2008. Para. 1.22.

¢ Ambrose C. Can anti-suit injunctions survive European Community Law? // International and Com-
parative Law Quarterly. 2003. Vol. 52. Ne 2. P. 409, 415, 417.

7 The Angelic Grace, [1995] 1 Lloyd’s Rep., paras. 87, 96; The Epsilon Rosa, [2003] All E.R. (D),
para. 71.

8 Stacher M. You Don’t Want to Go There — Antisuit Injunctions in International Commercial Arbi-
tration // ASA Bulletin. 2005. Vol. 23. Issue 4. P. 649.

% Mosimann O.L. Anti-Suit Injunctions in International Commercial Arbitration (= International
Commerce and Arbitration. Vol. 5). — Eleven Pub., 2010. P. 48.
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JIOCh MHEHHUE, YTO aHTUMCKOBEIC MEPHI B TIOMACPKKY apONTpaka He IIPOTUBOPE-
yat Hblo-MopKCcKoil KOHBEHLINH, TOCKOJIBKY OHM HAITpaBJIeHbI Ha IPUBEICHUE
B MCTIOJTHEHHME HETATUBHBIX 00S13aTE/IHCTB IO apOUTPaKHOMY COTJIAIIEHUIO (T.¢.
HCKJTIOUCHNE IOPUCANKIINY cyaa)'. BMecTe ¢ TeM MHOTIa yTBepsKaaeTcsl, YTO aHTH-
FICKOBBIE MepbI He COOTBETCTBYIOT camoii unee Hbio- lopKcKoit KOHBEHIIMIL.

[To BeIIIIEyKa3aHHBIM IPUYUHAM TTO3ULINS, BBICKa3aHHAsI PSIIIOM apOMTPasKHBIX
TPUOYHAJIOB, YTO OHM MOTYT ITPMHIMATh AHTUHCKOBBIE MePhI HA OCHOBAHMH CKITIO-
YUTEIBHOM I0OPUCAMKIIMN apOUTpaka 1 IMpy 3TOM He PELatoT BOITPOC KOMITETEHLIMU
cynad, MpeACTaBIISIETCS CIIOPHOM. XOTSI apOUTPbI MPSIMO HE BMELLIMBAIOTCS B MOJIHO-
MOUMsI Cya, TeM He MeHee 3aIIpeT BIMSICT Ha OoIpeieIeHre COOCTBEHHOM KOMIICTEH-
LM CYZIOM U €T0 TpaBo, TpexycMorperHoe ct. 11(3) Hoto-Mopkckoit KOHBEHIINH.

AHTHMHUCKOBBIE MEPHI OT apOUTPOB MOTYT OBITH 00JIee 00OOCHOBAHHBIMU, €CJIN
OHM TIPUHUMAIOTCS TOJIBKO TTOCJIe TOTO, KaK CYII PEIINJI BOIIPOC O CBOEH Iopuc-
IUKIIMU B COOTBETCTBUU C YKa3aHHO cTaTheil. Takske aHTMMCKOBBIE MEPHI 00JTh-
IIIe COOTBETCTBYIOT ITPUHITUITY KOMIIETCHIIMN -KOMITETEHITNH,, €CJTM OHU TIPUHSITHI
B (hopMe 00ecTIeunTeIbHBIX Mep, a HE OKOHYATEIbHOTO CPEACTBA 3aIIUTHI, T.C.
JMEUCTBYIOT TOJIBKO M0 BBIHECEHUSI apOUTpaMM PEIeHUs TI0 aey. B atoMm ciy-
yae MOXHO YTBEPKIATh, YTO MEPBI 03HAYAIOT TOJIBKO TO, UTO apOUTPHI TTIEPBBIMU
pEIIaloT BOIIPOC CBOCH I0PUCIUKITNU.

1.2. Ozpanuuenue docmyna Kk npagocyouio

CyneGHble aHTUMCKOBbIE MEPhI KPUTUKYIOT 3 «yTaabIBaHUE» TTOJUTHYECKOTO
BBIOOPA, C/ICTAHHOTO KOHKPETHBIM TOCYIapCTBOM B OTHOIIEHU U (DYHKIIMOHUPO-
BaHMSI CyIeOHOI CUCTEMBI U IOCTYTIA K HEl*, a TakKe 3a HapyleHUe KOHCTUTY-
LIMOHHOTO MpaBa CTOPOH Ha IOCTYII K MpaBocyanto®. JlaHHBIN JOBOJ TTOATBEPXK-
JaeTCs MPe3yMITIIME, UTO Cy/IbI IBYX TOCYAApCTB — ydacTHHKoB Huto- Mopkckoit
KOHBEHIIMH, KOTOPbIEC TTApaJlJIeIbHO PACCMATPUBAIOT JIEJI0, MOTYT IIPUITH K pa3-
HBIM BBIBOJIaM O JICMCTBUTEILHOCTH apOUTPAXKHOTO COTTIAllleHHUSIC.

' Born G.B. Op. cit. P. 1044.
2 Stacher M. Op. cit. P. 647.

3 TIpomexxyrouHoe perreHue ot 14 mast 2011 1. mo nemy ICC Ne 8307 (BBIIEp:KKM OITyOJIMKOBAHBI B:
Anti-suit injunctions in international arbitration (= IAl series on international arbitration. Ne 2) /
E. Gaillard (ed.). P. 315).

4 Bachand F. The UNCITRAL Model Law’s Take on Anti-Suit Injunctions // Anti-suit injunctions in
international arbitration (= IAl series on international arbitration. Ne 2) / E. Gaillard (ed.). P. 102.

> Parallel Proceedings in International Arbitration: A Comparative European Perspective / N. Erk-
Kubat (ed.). P. 121.

o Stacher M. Op. cit. P. 640, 648.
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Pa6oueit rpynmoit KOHCUTPAJI o apouTpaky TakxKe BBIpaXkeHO OecIio-
KOICTBO, YTO apOUTpakKHBIe aHTUMCKOBBIE MEPBI HAPYIIAIOT OCHOBOIIOJIATai0-
I IPUHITUII, COTJIACHO KOTOPOMY CTOPOHA He JOJIKHA OBITH JIMIIICHA TOCTYIIa
K CyIeOHOIM 3a1uTe, Ha KOTOPYIO OHA MMeeT mpaBo'. Ha 3To o6paTin BHUMaHMe
1 apOUTpaKHBIN TprOyHAN B TpuBeaeHHOM Boime nejie ICC, yka3aB, 4To pelie-
HHE «MOXET OBITh pACIICHEHO KaK O0TKa3 B TOCTYIIe CTOPOHBI K IIPaBOCYAMIO, T.C.
00pallleHUM B TAaKOM CymI».

Cy1iecTByeT MHEHUE, YTO TIPU TapaJUIeJIbHOM PaCCMOTPEHHMU CIIOpa B CyIe
1 apOUTpaXke CTATKUBAIOTCS IBE TIPABOBbIC KOHIICTIIINI, KOTOPBIC OCHOBAHEI Ha pa3-
HBIX IPUHITUTIAX: 00SI3aHHOCTD Cy/Ia 3aIlIUTUTh MHTEPECHI CTOPOHBI, KOTOPAst He CBSI-
3aHa HeJCHCTBUTEIIEHBIM apOMTPaXKHBIM COTJIAIlIeHNEM, 1 00SI3aHHOCTh apOUTPOB
MIPUBECTH B UCTIOJIHEHNE apOMTPaKHOE COTJIAIlIeHNE, NCKITI0Yalolee IOPUCINK-
o cynaz. OmHUM U3 TIPEIJIOKEHUI 0 pa3pelIeHUIO YKa3aHHBIX TTPOTUBOPEUNA
SIBJISICTCSI CMEIIIEHME aKIIeHTa B aHTUMCKOBBIX MEpax OT apOUTPOB K apOUTPaKHOMY
COIJIAIIIEHUIO, a He MHTepecaM rocymapcTBa’. OmHAKO, €M CyI CIMTAEST ITpreMIIe-
MBIM PacCMOTPETh UCK, TIOCKOJIBKY, HAIIPUMeEP, TT0 €T0 HAITMOHAIIBHOMY 3aKOHO/IA-
TEJIBCTBY CIIOP HeapOUTpaOMIeH, CIIOKHO Ha3BaTh aHTUMCKOBBIC MEPHI OT apOu-
TPOB JOMYCTUMBIMH VI HEOOXOIUMBIMU. BMecTe ¢ TeM yTBepsKIaeTcsl, YT0 CTOPO-
Ha B 3TOM cJTyJae He JINIIAeTCs JOCTYTIa K ITPaBOCYIMIO, TaK KaK OHa OTKA3aIach OT
IIpaBa Ha oOpaIleHNE B CYIl M MOXKET 3aIllUTUTh CBOM MHTEPECHI B apOUTpaxes.

JoBo1I 0 JOCTYTIE K IPaBOCYINIO OCOOSHHO CIIPABEUTHB B CITYJasiX, KOTIa aHTHHC-
KOBBIE MEPBI IPUHUMAIOTCSI B OTHOIIICHUY CYIeOHOTO TIpoLIecca, MHUIMMPOBAHHOTO
TPETHUM JIULIOM, He SIBJISTIOIIMCS CTOPOHOI apOMTpakKHOTO cormamreHus. Hampu-
Mep, BO3MOXKHEBI CTydar, KOTIaa UCTeIl IIPOCUT apOUTpakKHbIN TprOyHAaJT TIPUHSITh
AHTUHCKOBBIC MEPHI IIPOTUB OTBETYNKA, OCHOBHOI aKIITMOHEP KOTOPOTO, HE SIBJISIB-
IITAIACS] CTOPOHOM apOUTPaKHON OTOBOPKM, OOPATHIICS B CY B CBSI3M C TEM XK€ WIIN
cBsI3aHHBIM criopoM. Takast cutyauust Bo3Hukia B aejie ICC Ne 16240, B koTopom
HICTeI] TIOITPOCHJT apOMTPOB BEIHECTH ITPHKA3 IIPOTUB OTBETYMKA Ha TOM OCHOBAaHWU,
YTO €T0 eAMHCTBECHHBIN aKIIMOHEP MOl MCK B poccuiickuit cyme. Mcren yrBepxK-

' Otuer Pa6oueii rpyrmer KOHCUTPAJI o 39-oii ceccuu 2006 T.

2 Parallel Proceedings in International Arbitration: A Comparative European Perspective / N. Erk-
Kubat (ed.). P. 3.

3 Mosimann O.L. Op. cit. P. 39.
4 Stacher M. Op. cit. P. 648.
5 Mosimann O.L. Op. cit. P. 58.

¢ OxoHuaTeIbHOE apOUTpaXkKHOE peleHue oT 3 nekadpst 2012 r. rmo HeormyoaukoBaHHOMY ey ICC
Ne 16240.
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JIaJI, YTO AaHTUHMCKOBBIE MEPHI JOJDKHBI OBITh BBEACHBI BCICACTBHE TOTO, UTO OTBET-
YUK OBUT (haKTMUECKUM KPESAUTOPOM IO TTOTEHIINATLHOMY CYIeOHOMY PEIICHUIO,
TaK KaK MCTeIl B CyIcOHOM Jejie (DaKTUIEeCKU IeHCTBOBANI B MHTEPECaxX OTBETIMKA.

Taxcke BO3MOXKHA CUTyallnsl, IIPU KOTOPOIT CyI CUMTAeT BO3MOXKHBIM pa3pe-
IIATH CIIOP, TTOCKOJIBKY B IIpOIIecce, IOMUMO CTOPOH apOUTPakKHOTO COTJIalle-
HUSI, Y9aCTBYET TPEThe JINI0. B KadecTBe IMprMepa MOXKHO IIPUBECTU MTO3UITUAIO
KaHAJICKOTO Cyla, YTO BCe TPeOOBAaHUS IeIeCO00pa3HO PACCMOTPETh B OTHOM
dopymMe 1 OH MOXKET JTMOO TIepeaaTh ae0 B apOUTpax, JUOO IMPU3HATh IOPHUC-
IUKIIAIO U PACCMOTPETH CTIOP'.

B o0omx cirydasix aHTMMCKOBBIE MEepPhI HeIIPUEMJIEMBI, TaK KaK OHU KacaroT-
csI TIpaB TPETHUX JINIT U OYIYT SIBJISITHCS BMEIIATEICTBOM B IIPABO TOCYIapCTBa
OIIpEeNeIISITh YCIIOBUS OCTYTIA K TIPABOCYINIO.

1.3. Hapywenue npunuyuna 63aumHnoz20 y8axceHus u 006epus

AHTHMCKOBBIC MEPHI TaKXKe KPUTUKYIOT 3a HApYIIICHUE IIPUHITUIIA B3aUMHO-
IO TOBEPUS MEXKIY CyIaMu. DTO OBUIO OTHOM U3 IPUIMH, TT0 KOTOPEIM EBpormneii-
CKUI1 Cyd TIpaBOCYaUs TIPU3HAI HEIOMYCTUMBIMU aHTUHUCKOBBIC MEPBI, TIPUHU-
Maembie cynmamMu EC2,

CropHBIM BOITPOCOM OCTAETCSI BIMSHIE YKa3aHHO ITO3UIIMY Ha TOITYCTUMOCTh
AHTUUCKOBBIX Mep, TIPUHUMAaeMbIX apouTpamu. [lpumennrensHo K EBpocorosy
TAHHBI BOTIPOC perrajicst EBporieiickiM cyioM TIpaBoCyaus B CBSI3U ¢ OOpaIleH-
em BepxoBHoro cyna JIutsel 1o neny ['a3mpoma ¢ BOrmpocoM 0 TOM, MOTYT JIU Cy/Ibl
OTKa3aTh B IIPU3HAHUM apOUTPAKHOTO PEIICHMUS O TIPUHITUN aHTUMCKOBBIX MEp®.

CyI1ecTBYIOT IBa OCHOBHBIX ITOAX0/1A K TaHHOM ITpOo0JIeMe: COTJIACHO TTepPBO-
My, TOCKOJIbKY PermamenT bproccens I 1 KoHBeHINS 0 10pUCIUKIINN U TIPUBE-
IIEHUU B WCITOJTHEHNE CYIEeOHBIX PEIIeHUI 110 TPaXkKIaHCKUM M KOMMEPUYECKIM
nenaM (JIyrano, 16 centsiopst 1988 r.) He pacrpocTpaHsIoTCs: Ha apOuTpax, Ipe-
YCMOTPEHHBIN B HUX NMPUHIKUI B3aUMHOTO TOBEPHUS PACIIPOCTPAHSIETCS TOJIb-
KO Ha B3aMOOTHOIIeHUs Mexny cynamu EC#; BTopoit moaxon UCXOIUT 13 TOTO,
YTO XOTSI YKa3aHHBIN TIPUHIIMII IIPSIMO HE 3aKPeIjIcH B OTHOIICHUH apOUTpaK-
HBIX TPUOYHAJIOB, OHU TeM He MEHee JOJIKHBI UM PYKOBOICTBOBAThCS TIPU pac-
CMOTPEHMU BOITPOCca 00 aHTUMCKOBBIX MEpax®.

Haiimxect OHCUTPAJI 2012 r. o npakTuke npuMeHeHus1 TUIIOBOTO 3aKOHa.
2 The Turner, paras. 24—25 u 28; The West Tankers, para. 30.

3 Gazprom v. Republic of Lithuania, C-536/2013.

4 Raphael Th. Op. cit. Para. 12.26; The West Tankers, [2012] EWHC 854 (Comm).

> Parallel Proceedings in International Arbitration: A Comparative European Perspective / N. Erk-
Kubat (ed.). P. 219—220.
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Ienepanbhblii agBokaT EBporeiickoro cyna npaBocynus B aeie 'asznpoma
3aHsLI IIEPBYIO MO3KULMIO'. OIHAKO pasyMHee MPeACTaBIsIeTCs ITOIXO0I, COMIACHO
KOTOPOMY apOUTpaXkKHbIe TPHOYHAJIBI JOJLKHBI YYUTHIBATH IIPUHITUIT B3AMMHOTO
nosepus. JlaHHasi TouKa 3peHus noarsepxkuaercs: Hoio- lopKcKoit KOHBEHIIMEH,
ct. 11(3) KOTOpOIf ycTaHABIMBAET TAKYIO CHCTEMY COCYIIIECTBOBAHMS CYIECOHBIX
1 apOUTPaXKHBIX Pa30MPaTe/IbCTB, KOTOPAs TO3BOJISIET CAEIATh BHIBO/ O JOIYCTH-
MOCTHU KOH(MIMKTA I0PUCIUKIIMI B ONIPeaeIeHHOM CTeIeH)?.

[ToMuMO 3TOro, XOTSI MPUHLIKI B3aMMHOI'O A0Bepust (hOPMaIbHO HEITPUME-
HMM K apOUTPaXkKHbIM pa30oupaTeIbCTBaM, BMECTO OMHOCTOPOHHEIO ITOAX0Aa MEX-
Iy cyIaMu M apouTpamMu HeobxommMma KoopauHamus. Kak orMedaercss B OTHO-
LIEHUU CYAeOHbIX AHTUMCKOBBIX MEP, OHU 110 CYTH IOAPa3yMEBaIOT, UTO OAUH
dopyM He BepHT, 9TO Ipyroit GopyM CIpaBeUTMBO Pa3pEIINUT CIIOP, U CIUTACT
CBOE pelleHNe IPUOPUTETHBIM 10 OTHOILIEHHUIO K ApyroMy (opymy®. Hecmorpst
Ha TO YTO apOUTPhI, IPUHUMAS AHTUMCKOBBIE MEPbI, HE BHIPAXKAIOT CYBEPEHHYIO
BOJIIO TOCYIAPCTBa, TEM HE MEHEe OHU 3aHUMAIOT (DAKTUYECKU Ty XKe IMO3ULIUIO,
4YTO U Cyabl. JIpyruMu c1oBaMu, aHTUMCKOBBIE MEPbI OT apOUTPOB SIBJISIIOTCS
BpaxkIeOHBIM MHCTPYMEHTOM TIPUBEICHUS B NCITOTHEHNE apOMTPakKHOTO COTJIa-
LIEHUSI, KOTOPBI HUA B KOS Mepe He yJIydllaeT KOOPAMHALIMIO MEXIY ABYMSI
CHUCTEMaMU U SIBJISIETCS IECTPYKTUBHBIM (haKTOPOM MJIsI UX COCYILIECTBOBAHMSI.

Db bheKTUBHOE B3aUMOIEHCTBIE MEXIIY apOUTpakKaMu ¥ CyIaMU IToapa3yMe-
BaeT UX HE3aBUCHUMOCTb U HEBMEILIATEIbCTBO B IESITEIbHOCTD APYT apyra. Heoo-
XOIMMO ITIOHUMATh, YTO AHTUHMCKOBBIE MEPBI BO3HUKJIM KaK 3aIIPEThl AHIJIMICKOTO
Cy/ia B OTHOILLEHUH CyIe0HOr0 IIPOLIECCa B HUXKECTOSILEM CY/IE TOM XK€ IOPUCINK-
‘. Ha cerogHsImHmit IeHb aHTUMCKOBBIE MEPHI BHIIIUIN JAJIeKO 32 3TH PaMKK
U BJIMSIIOT HA MHOCTPAaHHBII HE3aBUCUMBIA (OpyM.

HexenaTe1bHOCTh OAHOCTOPOHHETO MOAXOAA TAKXKE OCHOBAHA HA MPaKTHU-
YeCKUX COOOpaxKeHUsIX. AHTUHMCKOBbIE MEPhI CO3AAI0T BpaxkaeOHY0 aTMochepy
paspelleHus Cropa ¥ OCHOBY [IJIsI OTBETHBIX Mep cyna. TakuM o0pa3oM, BMECTO
TOTO0 YTOOBI IIPEIOTBPAlaTh HETaTUBHbIE [TOCIEACTBYSI ITapalie/IbHbIX pa3oupa-
TEJILCTB U COXPAHSITD LIEIOCTHOCTh apOUTpaXa, aHTUMCKOBBIE MEPhI MOTYT YCH-
JIATD UX 3G @EKT U yBEIUUUTh PUCK IIPUHSITHUS IIPOTUBOPEYALLIUX PEILIEHUIA.

' Muenue I'eHepanbHOTO afgBokata Wathelet io ey I'azripoMa, onyoamkoBaHHoe 4 nekaopst 2014 r.

2 Cwm., Hantpumep: KBCv. Pertamina, 335 F.3d 357, 375—376 (5th Cir. 2003) (rae cya nmpuiies K BbIBO-
1y, uto Hblo-MopKcKast KOHBEHIIMS B HEKOTOPOIi CTENIeHH MO3BOISIET forum shopping).

3 Schneider M. Op. cit. P. 41—42.

4 Bermann G. The Use of Anti-Suit Injunctions in International Litigation // Columbia Journal of
Transnational Law. 1990. Vol. 28. P. 593.
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1.4. Heapghexmuernocmo anmuuckossix mep

[ToMruMoO apTyMeHTOB O HApyIIeHUM MIPUHIIMIIOB MEXIYHAPOIHOTO TIpa-
Ba M HCOOXOIMMOCTH KOOPAMHAIIMU MEXIY pa3HBIMM CHUCTEMaMHM pa3pelieHUs
CITOPOB, CTABUTCS IO COMHEHNE W TIPaKTUIeCcKask IIEHHOCTh aHTUMCKOBBIX MEP
B Ka4eCTBE MHCTPYMEHTa OOPBOHI C TTapajUIeIbHBIMU pa30upareabcTBaMu'. Mox-
HO BBIICIUTEL TPU OCHOBHBIC TIPUUMHEL: 1) CYIIIECTBYIOT IPYTHE CPEACTBA 3aIll-
THI; 2) PUCK OTBETHOI peaKInu cyna; 3) pucK HEUCTIOJIHUMOCTH.

B Ortuete Paboueit rpynmel KOHCUTPAJI? mpuBoanTCcs apryMeHT TTPOTHUB-
HUKOB aHTUHMCKOBBIX MEp, YTO Y CTOPOHBI €CTh BO3MOKHOCTD 3asIBUTh B CyIIE
00 OTCYTCTBMH €T0 IOPUCIUKIINY B CBSI3U C HAJTMIMEM apOUTPaXKHOTO COTJIaIe-
Hus1. Ecm cyn TprUXoanT K BEIBOMY, UTO Y HETO HET IOPUCAMKIINYI PAaCCMaTPUBATh
CIop, apOUTPaKHBIH TPMOYHAJI OyAET €NMHCTBEHHBIM KOMIIETEHTHBIM OPIaHOM,
1 JTI00011 3aIIpeT Ha yJacThe B CyAeOHOM IIPOIIecce CTAaHOBUTCS HEHYKHBIM. Ecin
K€ CYII TIPU3HAET CBOIO IOPUCIUKIINIO, TO 3aIIpeT Ha yJacTHe B CyAeOHOM IIpO-
mecce B OOJBIIMHCTBE CIIydaeB OymeT Hed(h(EeKTUBEH M MOXKET YXYAIITUTh CUTYa-
LU0, €CJIN CYII IIPUMET OTBETHBIC MEPHBI, UTO IIPUBEIET K €IIIe OOJIbIICI ITPaBOBO
HeompeneaeHHOCTHU. [1pr 3ToM yrpo3a aHTUMCKOBBIX MEP CO CTOPOHBI apOUTpa-
3Ka OOBIYHO HE PACCMATPUBAETCS CYIOM B KQU€CTBE CEPbE3HOM.

Bompock! K 3(h(eKTMBHOCTH aHTUMICKOBBIX MEP TaKKe CBSI3aHBI C TTPOOIeMaMu
TIPUBEICHNS UX B UCITOTHEHME. Ecii Mepbl HEOOXOIMMO TIPUBECTH B UCTIOJTHEHIE
B MeCTe apOUTpaxa, TO IEPCIIEKTUBEI YaCTO 3aBUCST O TOTO, IIPEAyCMaTPUBaeT JI1
HaIlMOHAJIbHOE 3aKOHOMATEILCTBO COOTBETCTBYIONINI MexaHn3M. Kak mpasuiio,
TaKMe MEXaHU3MBbI IIPEIyCMOTPEHBI B CTpaHaX OOIIETo MpaBa, B KOTOPBIX OTHO-
IIIeHNe K aHTUMCKOBBIM MepaM TPaauIIMOHHO MeHee HeraTuBHoe. Harpumep, 1o
aHrIMiickoMy 3akoHy 00 apoutpaxe 1996 r. (pasa. 41(5)), apOouUTpakHblii TPUOY-
HaJI MOXET TMOTIPOCUTH CY BEIHECTH TIPUKA3, TPEOYIOIINI COOIIONSHUS CTOPO-
HO¥ aHTUMCKOBBIX MeP, IPUHATHIX apOuTpaMu. Takke BRICKA3bIBACTCSI MHEHNE,
YTO MUCIIOJTHEHNUE MeP B HEKOTOPHIX CTpaHaX KOHTUHEHTAJIBLHOTO TIpaBa TEOPETH -
YeCKU BO3MOXXHO Yepe3 HOPMBbI, YITOJTHOMOUYHBAIOIINE apOUTPOB 00paIaThes 3a
TIOMOIIIBIO CY/Ia B MEeCTe apOUTpaka B CiIydae HeCOOTIOACHMS 00eCTICINTETHHBIX
Mep:. TeM He MeHee eTMHO00pa3HasI IMPAaKTUKA 10 3TOMY BOIIPOCY OTCYTCTBYET,
1 B OOJIBIIMHCTBE IOPUCINKIINIA UCITOTHEHIE MEP MaJIOBEPOSITHO.

Taxcke, yunTbIBas mo3uinio EBporieiickoro cyma nmpaBocyanst 0 HEAOMYCTUMOCTH
CyIIeOHBIX aHTUMICKOBBIX MEP, €CTh BEPOSITHOCTD, YTO OHA OYZIeT BOCIIPHHSITA CyTaMK

' Baum A.H. Anti-Suit Injunctions Issued by National Courts to Permit Arbitration Proceedings
Anti-suit injunctions in international arbitration (= IAI series on international arbitration. Ne 2) /
E. Gaillard (ed.). P. 19.

2 Otuer Pa6oueit rpynnel KDHCHUTPAII o apoutpaxy o padore 44-oit ceccun 2006 r.
3 CwM., HanipuMmep: Scherer M., Jahnel W, Op. cit. P. 68.
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EC u npu petieHn Borpoca 00 MCTTOJTHEHNN apOMTPasKHBIX aHTUMICKOBBIX Mep. MHe-
Hue ['eHepanbHOro anBoKara ro aery ['a3rpomMa CBUIETEIbCTBYET O TOM, UTO aHTUHC-
KOBBIE€ MEPbI apOUTPOB JOJIKHBI TPUBOAUTLCS B UCTIOIHEHUE, onHaKo EBponeiickuii
Cy/1 TIpaBOCYIMsI TTOKA HE BbICKA3aJl CBOIO MO3ULIMIO 110 JaHHOMY BOMPOCY.

Kpome Toro, B OOJIBITMHCTBE CIy9acB BO3HUKAET HEOOXOIUMOCTD IIPUBEIe-
HMST aHTUMCKOBBIX MEP B UCIIOJIHEHNE B MHOCTPAHHOM CyJIe, T.€. HA OCHOBaHUU
Hpto- MopkcKoit KOHBeHLMH. Bo-TiepBbIX, KpaiiHe CIOPHO, MOTYT JI aHTHHCKO-
BbI€ MEPBI, KOTOPbIE OOBLIYHO BBIHOCSTCS B (hOpMe MpuKasza Uiy MPOMEXKYTOUHOTO
pelIeHnsT 00 00eCTIeYNTEIEHBIX MePax, CUNTAThCSI apOUTPAKHBIM PEIICHUEM, IO -
JIeXalM IPU3HAHUIO Ha ocHoBaHUM Hblo-Mopkckoit KoHBeHImK'. OTBET 3aBUCHT
OT MOJX0Aa KOHKPETHOM IOPUCAUKIIMMI, B KOTOPOIT MCMpaIlIMBaeTCsl MpU3HAHKUE.

Bo-BTOpbIX, Cyd MOXET OTKa3aTh B UX MPU3HAHUU HA OCHOBaHMU Hapylle-
HUS IyOJIMYHOTO TOpsiAKa2, MHOTMe CyIbl 3aHMMAIOT BPaxkKICOHYIO TTO3UIINIO
B OTHOIIEHUY aHTUMCKOBBIX Mep, MPUHSITHIX MHOCTPAaHHBIM cynoM. [Ipumepom
MOXET CIYXKUTb MO3ULMS, BbICKa3daHHasl B M. 32 MHGopMallMOHHOTO MuchMa
IMpe3unuyma BAC P® ot 9 utonst 2013 r. Ne 158, corimacHo KOTopoit poccuiickue
CYIIBI JOJDKHBI ITHOPUPOBATH JTIIOOBIC TIOM00HBIE MEPHI, BBEICHHBIC MHOCTPAHHBIM
CYIIOM C 1IeJIbIO 3aIIpeTa OMHON U3 CTOPOH Y4aCTBOBATh B POCCUIICKOM CyIeOHOM
npouecce. JIpyrum npumMepom sijisieTcs mo3uuus cyaos B Il Beiiliapuu, cornac-
HO KOTOPOIt MEPHI HE MOTYT ObITh BBEIEHbI WJIU MMPUBEIEHBI B UCITOJTHEHUE B TOM
YyCclie B CHJTy HApYIIeHUS TIPUHIINIIA KOMITETCHIIMM -KOMIICTCHITUI®. Y YUTHIBasI
TaKOM MOIXO, CYAbl MOTYT 3aHSTh aHAJIOTMYHYIO TTO3ULIMIO B OTHOIIICHUH apOu-
TPa’KHbBIX AaHTUUCKOBBIX MeED.

McroaHuMocTb aHTUMCKOBBIX MEp CUMTAETCS IToKa3aTesieM UX Hed(hEeKTUBHO-
CTH 1 TIOTOMY, YTO OHA 3aBUCHUT He OT UX 000CHOBAaHHOCTH, a OT ITOAX0a KOHKPET-
HOM IOPUCAMKIIMY K BOSMOXKHOCTH IMPU3HAHUS 3TOTO CPEACTBA 3aIIUTHI*. OTHAKO
3TOT e apTyMEHT MOXKET ObITh UCITOIb30BaH B OTHOILLIEHUU APYTUX CPEACTB 3alll-
ThI U HE SIBJISIETCS KJIIOYEBBIM MPU OLIEHKE JOMYCTUMOCTU aHTUUCKOBBIX MEp.

ITo paccMOTpeHNM HEMOCTATKOB aHTUHCKOBBIX MEP OCTACTCST BOIIPOC: TIOUEMY
OHM T€M HE MEHee pacCMaTpUBAIOTCS KaK peaJbHOe CPEACTBO OOPHOBI ¢ mapa-
JIeJIbHbIMU pa3oupaTenbcTBaMu? Huke 00bsICHSIETCSI, UTO B HEKOTOPBIX 00CTOSI -
TeJbCTBAX OTCYTCTBYIOT 3(h(heKTUBHBIE aIbTEPHATUBBLI 3TOMY MHCTPYMEHTY, U OH
MOKET CUUTATHCS TOITYCTUMBIM TIPU OTIPEIEICHHBIX YCIOBUSIX.

' Cwm. nuckyccewto B: Poudret J.-F., Besson S. Op. cit. Paras. 633, 639.

2 Parallel Proceedings in International Arbitration: A Comparative European Perspective / N. Erk-
Kubat (ed.). P. 223.

S Air (PTY) Ltd. v. IATA.

4 Parallel Proceedings in International Arbitration: A Comparative European Perspective / N. Erk-
Kubat (ed.). P. 128.
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2. Heo0X0IuMOCTh AaHTHHCKOBBIX MeP
B OTCYTCTBUE 3()()eKTUBHOI ATbTEPHATHBBI

YT0OBI MpOaHATM3KMPOBATH BOIIPOC O TOM, MOTYT JIU aHTUMCKOBBIE MEPbI ObITh
JIOTTYCTUMBI B KAKUX-JIMOO CJTydasix, HEOOXOAUMO pacCMOTPETh UX albTepPHATUBHI.

AHTHMCKOBBIE MEPHI IIPU3BaHbBI PEIINUTD IBE OCHOBHEIE ITpo0eMbl. [1epBoit
SIBJISIETCS HEOOOCHOBAHHO LIUPOKOE OMPENEIEHUE CBOCH IOPUCAUKIIMUA HEKO-
TOPBIMU CyTaMM. AHTJIMMCKUE CYAbl CTaJU UCIIOIb30BaTh TaHHBI UHCTPYMEHT
B OTHOLIEHUU MHOCTPAHHBIX MPOLIECCOB, MTOCKOJIbKY ObLIN HEAOBOJbHBI TEM, YTO
cynsl CIIIA paccMaTpuBaiu aeia, KOTOPbIe aHIIMHACKHE CYIbl CYUTATN OYCBHI-
HO BBIXOISIIINMU 32 PAMKU UX IOPUCIUKIIAN' .

B Takux cutyanusix BCTaeT BOIPOC, HEOOXOAVMBI JIM aHTUMCKOBBIE MEPHI WU
npo0OJeMa MOXKeT ObITh pellieHa caMuM cyaoM. CTOUT MPU3HaATh, YTO OOBIYHbBII
OTBET, UTO CYII CaM OTIPEAEIIUTCS CO CBOEH I0PUCINKIINEH, TIepecTaeT OBITh yOeI-
TEJIBHBIM, €CJTM €CTh HEIOBEPHE K CYIy?. DTa IMMO3ULINS CIIpaBeIMBA 1 TT0 OTHOIIIS-
HUIO K APYTYM MeXaHU3MaM JPY>KEeCTBEHHOI KOOpAMHALIUY TTapalieIbHbIX pa30oy-
paTebCTB, MPUMEHEHNE KOTOPBIX 3aBUCUT UCKITIOUUTEILHO OT BOJIM KOHKPETHOTO
cyna. Ha ceromHsIIIHMiA 1eHb OTCYTCTBYET MEXKIyHAPOIHAS KOHBEHIINS, KOTOpast
OBI CICTEeMaTU3MPOBaJIa U KOTUMUIIMPOBAIA BOIIPOCH MapaUIeTbHBIX IPOIIECCOB.
IToatomy B citydasix, Koraa cyn KOHKPETHOM CTpaHbl 3aHMMAeT arpeCCUBHYIO MO3U-
LIMIO U MPU3HAET IOPUCIUKIIMIO IO HEOOOCHOBAHHO IIIMPOKOMY KPYTY 1eJ, y apOu-
TPOB HOJDKHA OBITh BOBMOXKHOCTH IIPUHSITH COOTBETCTBYIOIINE KOHTPMEPHI.

Bropoii mpobemMoii, KOTOPYIO IPU3BaHbI PEIINTh AaHTUMCKOBBIE MEPBI, SIBIISI-
€TCs1 PUCK OJIOKMPOBaHMSI CTOPOHOM Tpoliecca U UCTIOHEHUS PeIIeHUsI ITyTeM
BO30Y:KIeHMs TapajieabHoro pazoupareiabctBa. B OTuere Paboueii rpymnmbl
IOHCUTPAJI npuBeneHa cTaTUCTAKA, COTJIACHO KOTOPOIA B CTpaHax, TIe aHTH-
HMCKOBBIE MEPHI He TIPU3HAIOTCS, CUIbHEE IMPAKTHUKA IMapaJiIeIbHBIX ITPOIIECCOB,
MpecienyoluX LeJib 3a0JJ0KMPOBaTh apOUTPaKHbIN MTpoLIecc?.

Kaxk yxxe oTMeuasnochk, CyleCTBYIOT ONpeneeHHbIE MeXaHU3Mbl KOOPAUHALIUU
TapaJUIeJIbHBIX ITpoLieccoB, BKiouasi cT. I1(3) Hplo-MopKcKoit KOHBEHIINH, OHA-
KO B HEKOTOPBIX CIyJasix OHM HE MOTYT IIPEIOTBPATUTh TO, UTO apOUTPHI U CYI
JIOOPOCOBECTHO MPUXOIST K pa3HbIM BbIBOIaM O HajJiexkalleil opucaIuKIu. DTO
MOXET ObITh UCITOJIb30BAHO CTOPOHOM MPpU BHIOOPE IOPUCAUKIIMI, B KOTOPOIT OHA
WHULIMHAPYET TTapaJuIeIbHBIN IIPOIIECC, YTO BIeUYeT HEOOXOMMMOCTh MHCTPYMEH-
Ta 60PLOBI C TAKUMU TaKTUKAMU*,

' Greenwood Chr.J. Op. cit. P. 152.
2 Ibidem.
3 Oruer Pab6oueit rpynmsl KOHCHUTPAJI o apoutpaxky o padote 44-oii ceccuu 2006 .

4 Oruer Paboueii rpynnsl KOHCUTPAJI o apoutpaxy o pabdore 43-eii ceccum 2005 .
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Mo:KHO yTBepKOaTh, YTO BEIOOP HOJIKEH OBITh CAC/IaH B IIOJIB3y MEHEE arpec-
CHBHBIX CITOCOOOB peIleHMST YKa3aHHBIX MpobiaeM. OMHUM U3 pelIeHuil MOTYT
OBITH ITPOIOJLKEHNE PACCMOTPEHMSI Iejia apOMTPaMu U BEIHECEHNE apOUTPakKHOTO
pelIeHs O MPU3HAHUY CBOSH FOPUCIUKIIAM IO TOTO, KaK CYII BEIHECET CBOE pellle-
Hue. B 3ToM ciydae oKoHYaTeIbHOE apOUTPaXkKHOE PEeIIeHe MOXKET OBITh JIeTde
IIpUBeNeHO B ucnioHeHne. OmHAKO BO3HUKAET BOIIPOC, HACKOIBKO 3(hdDeKTrBHA
u OoJiee MPenrnouTUTEIbHA TaKasl «TOHKa» MPOIECCOB. DTO COOOpaKeHNE JIETIIO
B OCHOBY KPUTHUKU TTO3UIINN EBpOITeiicKOro cyma mpaBoCyaus KaK BEIHYKIAIOIICH
HEeOoMpaBIaHHO YCKOPSITH ITPOIIECC Y BEIHOCUTH pellleHne, TI0OKa OHO HE BBIHECe-
HO npyruM cygom'. [ToMmmo coobpaxkeHmit 3¢ GEeKTUBHOCTH TAKOTO TTOIX0Aa, Ha
IMPaKTUKE HE BCETIAa BO3MOXKHO HACTOIBKO YCKOPUTH IIPOIIECC, OCOOCHHO KOT-
JIa OTBETYMK CTapacTCsl 3aMeUTUTh HeXKeJIaTeIbHOE TSI HeTo pa30MpaTe/IbCTBO,
YTOOBI TOXKIATHCS MCXOMA IMapalIeIbHOTO TIpoliecca.

HpyruM BO3MOXKHBIM PEIICHUEM MOXET OBITh TIPUCYKICHNE TOOPOCOBECT-
HOI CTOPOHE I€HEXXHOI KOMITeHCAalluu, HalmpuMep, B (popMe YOBITKOB C LIEIbIO
YBEIMYICHUS HETATUBHBIX ITOCJICICTBII HAPYIIIEHNST apOUTPasKHOTO COTJIAIIICHMST.
Hanpuwmep, B ogHom u3 nenr ICC apouTpakHbIN TpUOyHAJ, pacCMaTPUBAIOLINIA
neno B 2KeHeBe, pellinjl, 9YTO MHUIIMUPOBAaHUE CYIeOHOrO TIpoliecca SIBISICTCS
HapylIeHreM apOMTPaKHOTO COTJIAIIICHUS U BJIeYeT OTBETCTBEHHOCTH B (hOp-
M€ KOMIIEHCALUU CYI€OHBIX PACXOLOB APYrOil CTOPOHBI, a TAKXKE JIIOOBIX CyMM,
KOTOpBIe OyIYT MPUCYKACHBI HAPYIITATEITIO?.

Criop B yKa3aHHOM JieJie BOBHUK B CBSI3U C PACTOPKEHUEM TUCTPUOBIOTOP-
CKOTO COTJIAIICHUSI MEXKIY TPeYeCKON U aHTJIMICKOM KoMIaHusIMU. [ pedeckas
KOMITaHUSI 00paTHIach B TPEYECKUIA Cyl ¢ TpeOOBaHUEM ITPU3HATH PACTOPKEHIE
HETNpaBOMEPHBIM U NIPUCYIUThb YOBITKHA. AHIVIMIICKAsh KOMIIaHUST Havajga apou-
Tpax B ICC, 94TOOBI MPU3HATH, UTO COTJIANIICHNE PACTOPTHYTO HAJIEXKAIIIIM 00pa-
30M, U B3bICKATh YOBITKH B PE3yJIbTaTE 00pAILlEHUS] OTBETYMKA B TPEYECKUE CYIbI
B HapyIIeHe apOMTPaKHOTO COTIAIIEHUST. ApOUTPaKHBIN TPUOYHA COTJIACKIICS
C IPaBOMEPHOCTBIO PACTOPXKEHUS 1 IIPU3HAN, YTO apOMTpakHast OTOBOPKA OXBa-
TBIBACT CIIOPHI O ¢ HapyIlleHUU. B pe3ybTaTe TprOyHas He TOJTBKO ITPUCYINI UCT-
Iy KOMIICHCAIINIO CYIeOHBIX PACXOI0B, KOTOPHIE OH ITOHEC B paMKaX TpedyecKo-
IO TIpoliecca, HO M IMPHU3HAJ, YTO UCTEIl MOXEeT TpeOOBaTh KOMITCHCAIIMH JIFO00M
CYMMBI YIOBJIETBOPEHHBIX CyIoM TpeboBaHMIA. [1py 3TOM BBIBOI apOUTPOB pac-
IIPOCTPAHSIICS Ha JIFOOBIE CyIeOHBIC ITPOIIECChI, KOTOPHIE OTBETYNK MOXKET MHU-
LIMMPOBATh B CBSI3M C PACTOPKECHUEM COTJIAIICHUS, BHE 3aBUCHMOCTH OT MX MCXO-
na. ®emepanbHblii cyn L Beiiiapum momaaepxxail apoOuTpaKHOE peIlIeHNe U OTBEPT

' Oruer Pa6oueii rpyrmsr KOHCUTPAIJL o ap6utpaxy o padore 43-eit ceccuu 2005 .

2 OxoHuaTtesbHOE apouTpaxkHoe perrenue mo aexy ICC 2013 r. (mpuBonutes mmo: Scherer M., Jahnel W,
Op. cit. P. 69).
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ApTYMEHT O MPEBBLIIIEHUU apOUTPAMU CBOUX TTOJJTHOMOYMIA TIPU MPUCYKICHUUN
pPacXolloB, TOHECEHHBIX B CBSI3M C MapaJiIeIbHBIM pa30oupaTeIbCTBOM, a TaKXKe
TUIOTETUYECKUX PACXOAOB Ha Oyayliiue cyaeOHble MPOLECCHI'.

B paccMatpuBaemoM ziejie apOUTpaskHbBIN TPUOYHAIT IPUIIIENT K CIOPHBIM BBIBO-
JlaM U BbIOpaJT CIAMILKOM IIMPOKOE CPEACTBO 3alUThI, B CBS3U C YeEM TO3ULIUS
OTBETYMKA O TIPEBBILICHN MTOTHOMOYNI Hebe30CcHOBaTeIbHa. TakKe CIIOpHO,
MOTYT JI CyIeOHbIE pacXoIbl Ha TapajijieIbHOE pa30UpaTeIbCTBO OBITH B3bICKA-
HBI KaK YOBITKH, ITOCKOJIBKY BOITPOC UX MPUCYKIECHUS TOIKEH pelIaThCs CAMUM
CyJIOM, pacCMaTPUBAIOIINM JEJIO?, XOTSI HEKOTOPBIE aBTOPHI MOIIEPKUBAIOT MHYIO
MO3ULINIO®. B CBSI3M ¢ yKa3aHHBIM CYIIECTBYET 3HAYUTENILHBIN PUCK, YTO B IPY-
TUX ClIyYasix Iogo0HOe pelieHre OyaeT HEUCITOTHUMBIM®,

COXHOCTH C TIPUCYKIEHNEM YOBITKOB B KaU€CTBE aJIbTEPHATUBBI aHTUMCKO-
BBIM MepaM TaKKe BO3HUKAIOT M3-3a OTCYTCTBUS €IMHOOOPA3HOI TTO3ULIMI O TOM,
HACKOJIbKO YOBITKM SIBJISIIOTCSI afieKBAaTHBIM CPEICTBOM 3alllUThl OT HAPYILIEHUS
apOuTpaxKHOTO coryameHusi. BO3MOXHOCTb B3bICKAHUSI YOBITKOB OOBIYHO 00b-
SICHSIETCSI TEM, UTO apOUTPAKHOE COTJIAlIEHNE SIBIISIETCSI TOTOBOPOM, HapyIIeHNE
KOTOPOTO BJIeYeT IPpakIaHCKO-TIpaBOBbIE CPEACTBA 3allIUTHE. TeM He MeHee TaK-
JKe CYILIECTBYET MHEHME, YTO apOUTPaKHOE COMIallleHNe HOCUT MPOLECCYaTbHBIN
XapakTep U He CO3[aeT IpaxkIaHCKO-ITPAaBOBBIX 00513aTeJIbCTB, HapyIIeHEe KOTO-
PBIX MOKET TTOBJIEYD B3bICKAHME YOBITKOB.

HekoTopsble cynbl B cTpaHax OOIIETO MpaBa TAKXKe CYMTAIOT YOBITKA HEHa/I-
JIEXKAIIM CpeCTBOM 3aIlIUTHI M3-3a HEMaTepUaJIbHOTO XapaKTepa Bpeaa, Ipu-
YUHEHHOTO (PaKTOM HapylIeHUs apOUTpakHOTO coryameHus’. Peun, 1o cyTH,
et 00 yrpare BO3MOXKXHOCTHA PACCMOTPEHMS CIIopa B COTIIaCOBaHHOM (hopyMes,
U KpaifHe CJIOKHO OLIEHUTh IPUYMHEHHBIN yIIepo®.

' Pemenue ®PenepanbHoro cyna Lseitapun ot 30 ceHtsiopst 2013 r. Ne 4A_232/2013.
2 Scherer M., Jahnel W. Op. cit. P. 69.

3 Moloo R. Arbitrators Granting Antisuit Orders: When Should They and on What Authority? // Journal
of International Arbitration. 2009. Vol. 26. Ne 5. P. 697 (noctymHo B MHTepHeTe 1o aapecy: http://
papers.ssrn.com/abstract_id=1645968).

4 Landau T. “Arbitral Lifelines”: The Protection of Jurisdiction by Arbitrators // International Arbi-
tration 2006: Back to Basics? / A.J. van den Berg (ed.). — Kluwer Law International, 2007. P. 294.

5 Moloo R. Op. cit. P. 678.
¢ Levy L. Op. cit. P. 119, 120.
7 Cwm., Hanipumep: Starlight Shipping Co. v. Tai Ping Ins. Co., [2008] 1 Lloyd’s Rep. 230, 233.

8 Fouchard Gaillard Goldman on International Commercial Arbitration / E. Gaillard, J. Savage
(eds.). — Kluwer Law International, 1999. P. 384.

®  Mosimann O.L. Op. cit. P. 36.
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Kpowme Toro, meHexxHast KOMITEHCAIINsI, JaxKe eCJIA TaKoe pellIeHue OymeT Ipu-
BEJICHO B CITOJTHEHNE, HEe TIPETIITCTBYET caMa ITo cebOe mapayie TbHBIM pa3oupa-
TEJIbCTBAM, a TIPEICTABIISICT COOOI HaKa3aHNe, KOTOpOe HajlaraeTcsl Ha CTOPOHY
yXe B pe3yJIbTaTe paCCMOTPEHUS Ieia B HeHaiexxaieM (opyme.

Takum 00pa3oM, B HEKOTOPHIX JejaX OTCYTCTBYET peasibHasl aJbTepHaTHUBa
AHTUMCKOBBIM MepaM', KoTopast Obljia ObI TOCTyITHA apouTpaM. OTCYTCTBUE IpyY-
X 3 PEKTUBHBIX CPEICTB 3aIIMTHI TAKKE OBLTO OTMeUYeHO ['eHepalbHbIM aaBO-
KaToM B zejie ['a3mpoma B KauecTBe apryMeHTa B ITOJIb3Y JOIYCTUMOCTH aHTHHC-
KOBBEIX Mep. Kpome Toro, BeIcKa3bIBaeTCs TOUKA 3pSHUS, 9YTO, €CJIM CYIBl MOTYT
IIPUHAMATh aHTUMCKOBEIC TIPUKA3bl, apOUTpaKHbIE TPUOYHAIIBI JTOJIKHBI UMETh
BO3MOXHOCTb BBOIUTDH aHAJIOTUYHBIC MEPHIZ.

3. YciioBuS 10MYyCTUMOCTH AHTUMCKOBBIX Mep,
NMPUHUMAEMbIX apOuTpamMu

Enunblii KpuTepuil OLIEHKKW JOMYCTUMOCTU AaHTUMCKOBBIX MEP OTCYTCTBYET,
U CJIOXKHO HAWT! OMTHO PellIeHKe, KOTOPOE ObI ITOIXOIMIIO TSI BCEX e, ApOUTpaK-
HBII TPUOYHAI TOJIKEH 00J1anaTh AUCKPELIME TT0 TIPUHSITUIO TaKUX Mep U TIPUHU-
MaTh MX, TOJIGKO €CJIM TOTO TPEOYIOT MHTEPECHI PABOCYIMS, C YIETOM BCEX 00CTOSI-
TEJILCTB KOHKPETHOTO Jiena. HinkenprBeneHHbIe (haKTOPHI IPpeUIaraloTcs B KauecTBE
00s13aTeNIbHBIX YCIIOBUI, KOTOPBIE JOJKHBI IIPHCYTCTBOBATH B KAXKIIOM JeJIe /151 TOTO,
YTOOBI ITPU3HATH AHTUMCKOBBIE MEPHI TOITYCTUMBIMU 1 000CHOBAaHHBIMMU.

3.1. Haauuue o4e6udno2o pucka npuHamus Rpomueopesauux peuleHu

OCHOBHOI/ 11€JIbI0 aHTUHUCKOBBIX MEP SIBJISIETCS IIPEIOTBPAllleHUE ITPOTUBO-
pevalnux pelieHrii o OMHOMY M TOMY 3Ke JeJIy IIyTeM IIpeIoCTaBIeHUs HaljIe-
KaieMmy (hopyMy BpeMeHU Ha BIHECEHME PELIeHUS 10 criopy. Takum odpa3om,
eCJIv mapaylJieIbHbIN ITPOLIECC He Co31aeT yKa3aHHbIN PUCK, aHTUHCKOBBIE MEPBI
HE MOT'YT SIBJISIThCS JIOITyCTUMbBIM CPEICTBOM 3allUThI.

Bormpoc 0 ToM, 4TO IMMOHUMAETCSI MO/, MPOTUBOPEYALIUMU PEIICHUSIMU, T.€.
KakKue IpOoLEeCChl JOJIKHBI CYUTATHCS MapalieJbHBIMU pa30upaTeIbCTBaMU,
TpeOyeT OTAeIbHOIO aHan3a, BBIXOASIIETO 3a paMKU HAcTosIIe paboThl. Jlis
1LeJield oIpee/eHUs YCIAOBUIA TOIYCTUMOCTY aHTUUMCKOBBIX MEP UMEET 3Haue-
HUE, HACKOJIBKO OUEBMIIEH PUCK IIPUHITUS TAKUX PEILICHUIA.

Ecnu cTopoHa eliie He Hayasia rapasuiesibHOe pa30oupaTebCTBO, YKa3aHHBIN pUCK
CJIMLIKOM OTIAJICHHBIN, YTOOBI 0OOCHOBATh HEOOXOIMMOCTh IMPUHSITUSI AHTUVICKOBBIX

! Parallel Proceedings in International Arbitration: A Comparative European Perspective / N. Erk-
Kubat (ed.). P. 147.

2 Baum A.H. Op. cit. P. 19.
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Mep. KpoMe Toro, 3ampeT cTOpoHe Ha 0OpallleHUe B CYIl MOXKET IIPUBECTHU K TTOTEpe
TpaBa Ha 3allMTYy, €CJIM OHA HE MOXET 3aIlIMTUTL CBOM MHTEPECHI B apouTpaxke. Jlaxke
AHIINICKYE CYIbl IPY BOSHUKHOBEHWHN MOAOOHBIX BOITPOCOB (HAaIlpUMep, B CITy-
Yyae yrpo3bl ICTCUCHHS CPOKa MCKOBOM JABHOCTH ) IPUACPKUBAIOTCS TTO3ULIVH, UYTO
CTOPOHA IOJDKHA MMETh BO3MOXKHOCTD HavaTh Iporiecc'. [1o yKazaHHBIM TpUYHAM
AHTUHMCKOBBIC MePbI B (hopMe 3arpeTa CTOPOHE MoaBaTh MOTEHIIMATIbHbBIC UICKU B CYIT
IT0 KOHKPETHOMY CIIOPY JOJIKHBI OBbITh MPU3HAHBI HETOTYCTUMBIMH.

Bo-BTOpBIX, KaK 00CyKIaeTcs BEIIIE, aHTUMCKOBBIC MEPHI HE MOTYT CUMTAThCS
TOITYCTUMBIMU IO TEX IMOP, TIOKA CYII, B KOTOPOM BO30YKICHO MapajlIeIbHOE pa3-
OMpaTeNbCTBO, HE OTKAXET B Iepenaue nejia B apourpax B pamkax ct. I11(3) Hobio-
Mopkckoii konseHLn. TakuM 06pa3oM, apoUTpaKHbIi TPUOYHAIT, KOTOPBIiA pac-
CMAaTpPHUBAET BOIIPOC 00 aHTUMCKOBEIX MepaX, TOJDKEeH NOXKIAThCS PEIICHUS Cyaa
IT0 BOITPOCY CBoel ropucIuKInu. COOTBETCTBEHHO, €CJIM CTOPOHA, 3aIIpallliBar0-
11as1 TAKKE MEPHhI, HE 3asBUIa BO3PAXKEHUS 10 IOPUCAMKIIMH B CYIIe, aHTUUCKOBBIC
MepHbI He SIBIITIOTCSI HEOOXOIMMBIMU, a 3HAYUT, U TOITyCTUMBIMU. Ecitn cym oTka-
JKETCS IIPU3HATH CBOIO I0OPUCIUKIINIO, apOUTPaKHBIN TPHUOYHA MOXET IIPUHSITh
BO BHMMaHUe TTOBEJCHIE CTOPOHBI, MHUIIMMPOBABIIICH MapajUieIbHOe pa3oupa-
TEJICTBO, TIPU PEIICHUU BOIIPOCa O pacIpeaeIeHU apOUTPaKHbIX PaCXOI0B.

AHTIIUICKME CYyIBl PYKOBOICTBYIOTCS TTPOTUBOIMOJIOXHOM MO3UILIMEH, TaK
KaK B 3TOM CJIyJae Cyl, TPUHUMAIOIINIA pellieHre 00 aHTUMCKOBBIX Mepax, JOJI-
JKEeH OyIeT OLIEHUThH MMO3UIINIO, 3aHSATYI0 MHOCTPAHHBIM CYyIOM B CBOEM peIlie-
Hun2. CorjacHo 3TO# TOYKe 3pEHUsI, OpraH, MPUHUMAIOIINI aHTUMCKOBBIE MEPBHI,
pelaeT He TO, ede NOJXKEH ObITh PACCMOTPEH CIIOP, a TO, KaK €ro Heo0XOAUMO
paccMoOTpeTh. JpyruMu cJIOBaMH, TIPEIOCTABIISAS apONTPaKHOMY TPHOYHATY BO3-
MOXHOCTb IPUHSATD PELIIEHUE O CBOEH IOPUCAUKLINU, CYJ 00ECIIeYMBAET COOTIONE-
HME BOJIEU3bSIBJICHUSI CTOPOH. DTOTO XK€ MOIX0/1a MPUIEPXKUBAIOTCSI HEKOTOPbIE
apOUTpakHbIe TPUOYHAITBI, YKA3bIBasI, YTO HET HEOOXOIMMOCTH KIATh PEIICHUS
cyla O CBOEH IOpPUCINKIINY, TaK KaK aHTUMCKOBEIEC MEPBI CBOISITCS K OITpeIelie-
HUIO apOUTpaMU CBOEH IOPUCIUKIIAN, TIPAaBO HAa UTO HE OCTIapMBaeTCS .

Tem He MeHee U3JIOKEHHBIN MOAX0A UTHOPUPYET TOT (hakT, UTO MPUHSTHE
AHTUUCKOBBIX Mep 0e3 IPeI0CTaBICHUSI MTHOCTPAHHOMY CYIy BO3MOXKHOCTH pea-
7m30BaTh cBoe rpaso 1o ct. 11(3) Hoto-MopKcKoit KOHBeHIMY (haKTHIeCKI HIBe-
JIMpyeT yKazaHHOe paBo. Ele MeHee yOenuTeIbHBI ClTydan, KOTIa camM apour-
TpaxkKHbBII TpUOYHAT BBOAUT 3aIlpeT Ha oOpalieHue B cya. CorjacHO MO3UIIUu
AHTJIMICKUX CYIOB, IPUHUMAasi aHTUMCKOBBIE MEPBI B MTOAIEPKKY apOUTpaka,
CYJ/I IOATBEPKAACT, UTO Hil 00UH W3 CY[IOB, BKITIOYAsT €T0 CAMOTO, HEKOMTIETEHTEH

' The Epsilon Rosa, para. 518.
2 The Angelic Grace, para. 95.

3 TporeccyanpHbiii iprka3 2008 1. o ney ICC (mpuBomutces nio: Scherer M., Jahnel W. Op. cit. P. 70).
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paccMaTpuBaTh CIIOP M3-3a UCKITIOYUTEILHON IOpUCcIMKINY apouTpaxa. Coot-
BETCTBEHHO, B TAKMX CJIy4asiX OTCYTCTBYET KOHMIUKT IOPUCIUKIIUN C yIaCTHEM
cyna, mpuHUMatoiero Mepbl. Eciiu cam apOuTpakHbIil TpUOYHAJl TPUHUMAET
AHTUUCKOBBIE MePbI, OH (DaKTUIECKU 3asIBJISIET, YTO UMEHHO €20 I0PUCIUKIINS
MPEeBAIMPYET HAl IOPUCAUKIIMEN MHOCTPAHHOTO Cya.

3.2. Hedobpocosecmmoe nogedenue cmoponsl, Hauasuiell napaiieabHulil npouecc

BTopbIM yCI0BMEM IOITyCTUMOCTH aHTUHMCKOBBIX MEP TOJDKHO OBITh HAJTMUIE
JI0Ka3aTeJIbCTB TOTO, YTO CTOPOHA IbITAETCS 3a0JIOKMPOBATh UCIIOJIHEHUE Heii-
CTBUTEJILHOIO apOUTPAKHOIO COJIALIEHMS IyTeM HeJI00pPOCOBECTHOIO mapai-
JIEJTbHOTO pa3bupaTesibcTBa'. B OTCyTCTBUE YeTKOM MPaBOBOM Ga3bl U CIOXKHUB-
HIEUCS TTPAKTUKU apOUTPBI MOTYT YIOBJIETBOPHUTH TPEOOBaHKE 00 aHTUMCKOBBIX
Mepax, TOJIbKO KOT/Ia YBEPEHbI, YTO OfHA U3 CTOPOH BelIeT ce0sl HeToOpOCOBECT-
HO 1 XOueT 000iTHU apOUTpakHOE CorlallieHue’.

AHTHHICKOBBIE MePhI TOJDKHBI CYUTATHCS HEIOITYCTUMBIMU, KOTIa apOUTPaskHOE
coryaiieHne cchopMyIMPOBaHO HESICHO IV €CTh OCHOBAHMSI COMHEBAThCSI B €TO JIeHi-
CTBUTEJIbHOCTH MJIX UCTIOJIHUMOCTH, YTO MOKET ITOCITYKUTb IIPUYMHOI 00palleHUsT
B cya. OIHAKO CTOUT MPU3HATh, YTO B OOJILILIMHCTBE CIIyJ4aeB CTOPOHA, Tiepeaatolast
Ha pacCMOTpPEHME Cy/1a CIop, OXBAThIBAEMBbIil apOUTPaskHOI OTOBOPKOI, PYKOBOJICTBY-
€TCSl TAKTUIECKMMU COOOPAKEHUSIMU 1 HAIEETCSI TTOJTYYHUTh OJIArOMPUSITHOE CyieOHOE
peleHKe WK 110 KpaiiHei Mepe 3a010KMPOBaTh apOUTPaXKHbIIA IIPOLIECC.

ApOUTpaXKHbII TPUOYHA TAKKE MOKET IIPUHSATH BO BHUMaHKE, KAKOW U3 IIPO-
1IeCCOB Havajics IepBbIM. Eciii cTOpoHa, B OTHOIIIEHUY KOTOPOI 3aITpalliBalOTCsT
AHTUVCKOBBIE MEPHI, 00paTUIIACh B CYJI 3310JITO IO Havajia apouTpaxa, Jisi BBIBO-
JIa 0 ee HeIoOPOCOBECTHOCTH MEHbIIIE OCHOBaHUIA. BMecTe ¢ TeM B JaHHOM Cl1y-
yae He UIET peub O MIPUMEHEHUM NIPUHIIUIIA /is pendens, TIOCKOIbKY apOUTpaK-
HOE coIJIallleHue TIPEIOCTaBISIET apOUTPaKHOMY TPUOYHATy UCKITIOYUTEIbHYIO
OPUCANKINIO' . MHCTUTYT MEXKIYHAPOTHOTO ITpaBa peKOMEHIOBAJI pACCMATPUBATh
JIeJI0 TOMY CYIy, B KOTOPOM IIPOIIECC HavasICs paHbIIle, 3a UCKITIOUCHUEM CITy4JacB,
KOT/Ia MEXIY CTOPOHAMMU 3aKJII0UEHO apOUTpakHOE COorJIalleHue’.

Takum 06pa3oM, aHTHMCKOBBIE MEPBI MOTYT OBITh OOOCHOBAaHHBIMHU TOJIBKO
B CJIydasiX, KOTrlia CTOpOHa Havaja nmapajulebHbIA MPOIIeCcC, KOTOPI SIBIISIETCS

! Parallel Proceedings in International Arbitration: A Comparative European Perspective / N. Erk-
Kubat (ed.). P. 220—221; Levy L. Op. cit. P. 126.

2 Levy L. Op. cit. P. 126.
3 Cwm. auckyccnto B Otuere Accolmaiini MeKIyHapoIHOTO Tpasa 110 /is pendens n apOUTPaxy.

4 TTynkrsl 357—359 [IpUHIMIIOB OIpene/IcHIUS 000CHOBAHHOCTH UCTIONB30BaHMST JOKTPUHBI HEHA-
Jiexaiero hopyma M aHTUMCKOBBIX Mep MHcTuTyTa MexayHapoaHoro rnpasa (Institut de Droit
International) ot 2 ceHTs16ps 2003 1.
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0e3yCIOBHBIM HapylleHueM 00s13aTelIbCTBa 10 apOUTPaKHOMY COIJIAILIEHUIO,
U ApYTHE MEeXaHW3MBbI TIPUBEICHUS B UCIIOJTHEHUE TAKOTO COTJIAIICHMS (HAIIpH-
Mep, 1o cT. 11(3) Hpto-Mopkckoit Konsenimeit) He cpaGoTamu'. CyIIecTBYeT TaK-
JKe MHEHHUE, YTO B ITOAOOHBIX CIIy4asix JUIsl COXpaHEeHUsI LeJIOCTHOCTU apOUTpaxa
MIPUHSTUE AHTUMCKOBBIX MEP OyIET He IMPOCTO 000CHOBAHHBIM, HO U XKeJIaTe b~
HBIM, IIOCKOJIbKY ITOMOXET 00€CIIeYUTh BbIIOJHEHIE CTOPOHAMU CBOMX 00s13a-
TEJILCTB 10 apOUTPAXKHOMY COLJIALLIEHUIO.

3.3. Haauvue npaxmuueckoli UeHHOCIMU AHMUUCKOBbIX Mep

JomyCTUMOCTh aHTUMCKOBBIX MEP TaK3Ke TOJDKHA 3aBUCETh OT UX IIOTEHIIMAIIb-
HOI 3((EeKTUBHOCTU B KOHKPETHOM JieJie. PaccmarpuBast cyneOHbIe aHTUMCKO-
BbIE MEPBHI 110 aHAJIOTUU, 3TOT (haKTOpP, HAIIPUMEP, YIYUTHIBAIOT AHIJIMICKIE CYIbI
IIPY IPUHSITUM aHTUMCKOBBIX MEP B IIOIIEPKKY apOUTpaxa’.

3.3.1. Bonpocwl ucnoanumocmu

Kax o6cyxnanoch Brilie, 3(pOeKTUBHOCTh aHTUMCKOBBIX MEP 3aBUCHUT IJIaB-
HBIM 00pa30oM OT BO3MOXHOCTH IIPUBECTU UX B UcToNHeHKe. CrenyeT mpu3HaTh
JTAHHOE CPEJCTBO 3aILMThI 001ee 000CHOBAaHHBIM B CJTyJasiX, KOra HeT o KpaitHei
Mepe OUYEeBUIHBIX J0KA3aTEJIbCTB TOTO, UTO MEPHI HE OYIyT NPUBEICHbI B UCTIOIHE-
HHUE B COOTBETCTBYIOIIMX IOPUCIUKIIMAX. COOTBETCTBEHHO, AHTUHCKOBBIE MEPhI
MOTYT OBITh 00JIee 11eeco00pa3Hbl, KOTIa OHM KacarTCs IOPUCIUKIIMM, B KOTO-
PBIX CYLIECTBYET PaKTHKa X Ipu3HaHus. Hanpumep, BepxoBHbiii cyn @paHimu
MpU3HaBaJ aHTUUCKOBBIE 3aIPEeThl MHOCTPAHHOTO Cylla B OTHOIIIEHUU TTpoliecca
Bo DpaHIu, eciiy TaKOoi 3apeT OCHOBAH Ha COIJIAIlIEHUU MEXIY CTOPOHAMU 00
HUCKJIIOUUTEIbHON IOPUCIUKIIMY, T.€. 3allMIIaeT JOTOBOPHOE 00sI3aTeIbCTBO*,

HexkoTtopsie aBTOphI BBICKA3bIBAIOT TOUKY 3PEHUSI, YTO PUCK HEUCTIOTHUMO-
CTY OKOHYATEJIbHOTO apOUTPaKHOTO PEIIeHNs B CBSI3U C BpaXKIeOHBIM HACTPOEM
cyJa Mo OTHOIIEHUIO K apOUTPpaxKHOMY TPUOYHAITy, IPUHSIBILIEMY aHTUUCKOBBIE
Mepbl, MOXET MPUBECTU K HAPYIIIEHUIO 00s13aHHOCTU apOUTPOB BHIHECTU UCTIOJ -
HUMOE apOUTpakKHOE pellieHue Mo aey. JlaHHbIN MoAX0a Moapa3yMeBaeT, UTo IPU
HaJIMYMU J0Ka3aTeJIbCTB TAKOTO BPAXKIEOHOIO OTHOIIIEHUSI aHTUHMCKOBBIE MEPhI
SIBJISIIOTCSI HEIOMYCTUMBIM CPEICTBOM 3aIlUThl’. OQHAKO PUCK HEUCIOJIHUMO-

' Born G.B. Op. cit. P. 1045.

2 Joseph D. Jurisdiction and Arbitration Agreements and Their Enforcement. — Sweet & Maxwell,
2005. Para. 12.164.

3 Bankers Trust Co. v. PT Jakarta International Hotels & Development, [1999] 1 Lloyd’s Rep 910, 916.

4 Parallel Proceedings in International Arbitration: A Comparative European Perspective / N. Erk-
Kubat (ed.). P. 121.

> Ibid. P. 228.
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CTU OKOHYATEJIBHOTO apOUTPaKHOTO PEIICHUS B pe3yIbTaTe IIPUHATUS aHTHIC-
KOBBIX Mep He IIPeCTaBIIsIeTCS 3HAUNTEIbHBIM. KpoMe Toro, BOIpoc 0 HaTuInu
y apOUTPOB 00SI3aHHOCTH BEIHOCUTD UCTIOJTHUMBIC PEIICHUS SIBISIETCST CIIOPHBIM.
Haxxe Korga IMpruMeHUMBIE apOUTpakKHbIE TIpaBWIa TIPSIMO YCTaHABIMBAIOT, YTO
apOUTPBI TOKHBI IIPEATTPUHUMATH BCE YCHIIHS [IJISI TOTO, YTOOBI pelieHre ObLI0
HCTIOTHUMBIM TI0 IPUMEHUMOMY IIPaByY', 3TO CBOIUTCS TOJBKO K 00SI3aHHOCTH
TIPWJIOKCHMST YCUIINI, HO He TOCTIDKEHUSI pe3yIbTaTta.

3.3.2. Canxyuu 3a Hecobaodenue

B03MOXHOCTh TPUMEHEHUSI CAHKLIMI 32 HECOOIIOAECHHUE PEILIEHUS O IPUHSI -
TUM aHTUMCKOBBIX MEp caMa I10 cebe He SIBIIIeTCs pelialoiuM hakTopoM st
OLICHKU UX JOIyCTUMOCTH. TeM He MeHee apOUTPaXKHbII TPUOYHAII MOXET ITOBbI-
cuThb 3(pHEKTUBHOCTb AaHTUHMCKOBBIX MED, €CJIU IIPEAYCMOTPUT CAHKLIMY 32 HECO-
OJIFOIeHUE CBOETO PEIICHMSI.

JlaHHasi TeMa MHOTOrpaHHa U TpeOyeT OTAEIbHOIO aHaIN3a, KOTOPbIA BbIXO-
JIAT 32 paMKU HACTOsIIIei paboTel. OmHAKO IS LieJieid HACTOSIIEN CTaThy LieJie-
€c000pa3HO B OOIIMX YePTaX PACCMOTPETh, O KAKMX CAHKLIMSIX MOXET UATU PeYb.

Teopernuecky MOTYT ObITh PACCMOTPEHbI CIIEAYIOLIE CAHKLIMK: 1) pacrpeneieHue
pacxomoB; 2) yObITKH, IPUYMHEHHbIE MapaslieIbHbIM pa30oupaTteIbcTBoM; 3) mrpad-
Hasi CaHKLIKS; 4) YToJI0BHAsi OTBETCTBEHHOCTD; 5) HEraTUBHbIE BbIBOIbL. B HEKOTOPBIX
IOPUCAMKIIMSIX APOUTPhI TAKKE MOIYT OOPATUTHCS B CYI, KOTOPBIiA, B CBOIO OUEpEb,
MpeAyCMaTPUBaeT 6) CAHKLIMU 32 HECOOTIONEHNE aHTUMCKOBBIX MEp.

1. Pacxodsi. OCHOBHOI CaHKITHEH SIBJIICTCST pacIipefeIeHIe apOUTPasKHBIX
pacxomoB, yrpo3a B3bICKAHUSI KOTOPBIX B HEKOTOPBIX CJIydasix OyaeT JOCTaTOYHA
JUISL TOFO, YTOOBI CTOPOHA TOOPOBOJILHO MCIIOIHMIIA PELeHre 00 aHTUMCKOBBIX
Mepax. [1pu aToM, gaxe eciiu CTOpoHa, KOTOpas Havyasla apajuie/ibHoe pa3oupa-
TEJILCTBO, BhIUIPajia apOUTpax, apOUTPaXKHbIMA TpHOYHAI MOXET pacipeae/IuTh
pacxobl TAKMM 00pa30M, YTOObI HAKA3aTh €€ 3a HapylleHUe BBEIEHHbBIX Mep.

2. Yovimku. HekoTopble aBTOpbI paCCMaTPUBAIOT B3bICKAHUE YOBITKOB B Kaue-
CTBE JOIOJHUTEILHOTO MHCTPYMEHTA MPUBEIEHUS B UCIIOJIHEHME apOUTPaXKHOIO
coralleHKs? U IPeUIaraloT UCIOJIb30BaTh €0 KaK CAHKIIMIO 33 HapyLLUeHUE pele-
HMS O IPUHSITUM aHTUMCKOBBIX Mep’. HanpuMep, e1MHOIMYHbBII apOUTp B Aejie
ICC Ne 8307, mpuBeIcHHOM BBIIIIE, OTMETIII, YTO CTOPOHA He 3asIBJIsIa TpeOOBaHMe
0 CaHKILIMSIX 32 HapyLIEHNE aHTUMCKOBBIX MEP U caMa JOJIKHA MIPEeAPUHSITL HE00-

' CwM., Harpumep, cT. 41 ApoutpaxHsix mpasui [CC.

2 Born G.B. Op. cit. P. 1046; Gaillard E. Anti-suit Injunctions Issued by Arbitrators // International
Arbitration 2006: Back to Basics? / A.J. van den Berg (ed.). P. 264 (noctymHo B MIHTEpHETE 110 anpe-
cy: www.arbitration-icca.org/media/0/12178544334520/back_to_basics_eg.pdf).

3 Moloo R. Op. cit. P. 697; Scherer M., Jahnel W. Op. cit. P. 73.
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XOIMMBIC IIATH JUTSI TTPUBEICHMS PEIIeHNST B ICTIOJTHEeHMe. Jlalee OH OTMETHII, UToO,
€CJIM TaKHe IIIarv OymyT 0e3yCHelIHbIMU, CTOPOHA MOXKET TpeOOBaTh B apOUTpaxke
YOBITKY, IPUYMHEHHbBIE B pe3y/IbTaTe HapyIIeHUs apOUTPaKHOTO COTJIAIIEHMSI .

CaHKIIMS B BUIE YOBITKOB MOXKET OBITh TTPOOJIEMATHUHOM C TOYKHU 3PECHUS ee
ucrnonHeHus. JIpyroit mpobieMoii MOXKeT CTaTh olleHKa yiepoa. Kak obcyxkmaercs
BBIIIIe, TTO3UIINSI, COTJIAaCHA KOTOPOI apOMTPaKHBIM TPUOYHAT MOXKET IPUCYIUTH CTO-
POHE pPacXoIbl Ha TTapaJIeIbHOE pa30MpPaTelIbCTBO, SIBISIETCS CIIOPHOM, XOTSI TaKast
TpakThKa cymniectByer. Harpumep, apoutpaxusiit TpuoyHan B nesie [CC No 8887
TIpUIIIE] K BBIBOY, YTO CTOPOHA HapyIIuIia apOUTPaskHOE COTJIAIlIEHE, TTOCKOJIBKY
TTo/Iaj1a MICK B TYPELIKMIA CyJ1 B HapyllIleHWe MPUKa3a apOUTpOB, 1 00s13aHa BOBMECTUTD
HCTILY yILepd B pa3Mepe CyMMBbI pacXoI0B, TOHECEHHBIX Ha anBokKarta B TypLiyu>.

Takke, Kak 00CyXmaeTcs BBIIIE, €le 0oJiee CIIOPHOM SIBISICTCS MO3UIIUS
0 TOM, YTO apOUTPaKHBIN TPUOYHAII MOXKET IIPUCYINTh B KAYECTBE YOBITKOB CYyM-
MBI TpeOOBaHUIA, YIOBIECTBOPECHHBIX B ITapaJlIeIbHOM ITpoliecce.

3. lllmpaguas cankyus. CyiliecTByeT TOUKa 3pEHUSI, YTO CTOPOHA MOXKET Tpe-
6oBaTh MTPaHYIO CAHKIIMIO 3a HApYIIeHUE PelleHusI 00 aHTMMCKOBBIX Mepax.
ITpumepoM siBAsIETCST (DpaHIly3CKUIT MHCTUTYT astreinte, HaripaBJeHHbBIN Ha 00e-
CIICYCHME COOTIOACHMS PEIIeHUs MO YTPO30ii rpaXknaHCKO-TIPaBOBOM OTBET-
cTBeHHOCTH®. MI3HAaUaNbHO astreinte MPUMEHSIIIA TOJIBKO (PPaHIIY3CKUE CYIbI*,
OIIHAKO CO BpeMeHeM apOouTphl Bo PpaHIINK TaKKe CTaIu IPUMEHSTh 3Ty CaHK-
LU0 TaKe TIPU OTCYTCTBUU ITPaBOBO# 0a3bl. JlaHHast TpaKTHKa OblTa 3aKperuieHa
B HOBOM 3aKOHEe 00 apOUTpake, KOTOPbIH YITOTHOMOYMBAET apOUTpakKHbIE TPUOY-
HaJIbl IIpeIycMaTpUBaTh astreinte 3a HapylleHUe odecrnedynTeabHbIX Mep. Hanpu-
Mep, apouTpaxkuabiit TpudyHai B gesie ICC Ne 7895 rmoctaHOBWMII, UTO TIPU OTCYT-
CTBHMU TOTOBOPEHHOCTH CTOPOH 00 MHOM M UMITepaTUBHOM HOPMBI lex arbitri 00
WHOM OH MOXET IIPUHSITh MEePhI HapsIOy ¢ HAJIOKEHUEM IITpada’.

BrickasbpiBaeTcst TOUKa 3peHUST, UTO B Cliydae, €CJId MeCTO apOuTpaka Haxo-
nutcst B LBeitiapun, apOUTpaKHBIN TPUOYHAT TaKKe MOXET MPEAyCMOTPETh
astreintes, OMHAKO HET YCTAHOBJIEHHOI'O MHEHMSI O IIOJTHOMOYUSIX apOUTPOB yCTa-
HOBUTD TaKoi mTpad 3a HapyIlIeHUE aHTUUCKOBBIX MEp.

' IlpuBomuTes 1mo: Anti-suit injunctions in international arbitration (= IAl series on international arbi-
tration. Ne 2) / E. Gaillard (ed.). P. 315.

2 OkoHuaTtesIbHOE apouTpaxHoe peteHue ot amnpesst 1997 r. mo meay ICC Ne 8887 (ICC Bulletin.
2000. Vol. 11. Ne 1. P. 91, 94).

3 Mosimann O.L. Op. cit. P. 133—134.
4 Ibidem.

5 OxkoHuareabHOE apbuTpaxkHoe peeHue ot mapta 1995 r. mo geny ICC Ne 7895 (ICC Bulletin.
2000. Vol. 11. Ne 1. P. 64).

% Poudret J.-F, Besson S. Op. cit. Paras. 540—541.
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Pa3ymHO cuntats, 4T astreinte MOXET IPUMEHSITHCSI, TOJIbKO €CJTU €CTh SICHAsI I0r0-
BOPEHHOCTh CTOPOH WJTU 3TO YCTAaHOBJICHO lex causae'. Takke HeoOXOMMMO IPUHUMATh
BO BHUMAaHUE CYIIECTBEHHBIN PUCK HEUCTIOIHUMOCTH YKa3aHHOM CAaHKIIMM.

4. Yeonoenas omeemcmeennocme. Takeke mpeiarajoch paCCMOTPETh BO3MOXK-
HOCTB YTOJIOBHOM OTBETCTBEHHOCTH 32 HAPYIIICHNE aHTUUCKOBBIX MEP, TIPUHSTBIX
B TOM 4ucje u apoutpamu?. CyIiecTBYIOT MpeleIeHThl apOUTPaXKHbBIX PEeIIeHUI
10 MepaM, 3a HapylleHue KOTOPhIX IIPeIyCMaTPUBAIOCh YrOJOBHOE HaKa3aHUe
B Buze mrpada’. TeM He MeHee JajieKo He OYEBUIHO, YTO apOUTPHI, SIBIISSICH
YACTHBIMM JIMLIAMU, MOTYT IIPEIyCMaTPUBATh YTOJIOBHbIE CAHKIIMHY, U3HAYAJIbHO
YCTaHOBJIEHHbIE 324 HEMCIIOJHEHNUE PEILIEeHUI TOJIBKO TOCYIapCTBEHHBIX OPraHOB
(ecJi TOJTLKO 3TO TIPSIMO HE 3aKPEIIEHO B 3aKOHOIATETbCTBE).

5. HeeamueHvte 66160061, I1pu HeCOONIOAEHUM CTOPOHOM aHTUMCKOBBIX MEp
apOUTPaKHbBIM TPUOYHA TAKKE MOXET CAeJIaTh HEraTUBHbBIE BbIBOIALI B OTHO-
IIEHWUHN e¢ TTO3ULNH 110 1eiry. OIHAKO Jaxke CTOPOHHUKH TaKOTO PEIIeHUS TTPH-
3HAIOT, YTO HESICHO, KAKME MMEHHO BBIBOJIBI MOXET CJIeJIaTh apOUTPAXKHBIN TPU-
OyHasl Ha 5TOM OCHOBaHMU*, TaK KaK 00eCIIeYynTeIbHbIe MEPhI HE JOKHBI BECTU
K OTBETCTBEHHOCTH TI0 CYIIIECTBY CTIOPa’.

6. Obpawenue ¢ cyd. HakoHell, apOUTPbI MOTYT PaCCMOTPETh BO3MOXHOCTb
oOpallieHUs B Y/ 3a COAeCTBIEM B (hopMe CAaHKLIMIA 3a HapylLleHe apOUTPaXKHO-
TO pelIeHUS TT0 aHTUMCKOBEIM MepaM®. Hammprmep, B cirydae apouTpaxka B AHIIINHA
CYILIECTBYET BOZMOXKHOCTh ITOMIPOCUTD CYJ BHIHECTH MPUKA3 O COOIOICHUU pellie-
HUSI apOUTPOB’, KOTOPBI MpeAyCMaTPUBAET HaKa3aHKe 32 HEYBaXKeHUE K CyIy
TP €TO HapYIICHUI®,

OnHako B OOJIBIIMHCTBE IOPUCIUKIIMI yKa3aHHAsE BO3MOXKHOCTb HE TIPeIy-
cMoTpeHa. Kpome Toro, oHa nMeeT orpaHMYeHHbII 3 dHEKT, MOCKOJIbKY CTOPO-
Ha MOXeT OBITh HaKa3aHa 3a HapyllleHWe TTpruKasa TOJIbKO B MecTe apouTpaxka,
T.€. TOJIbKO CYIOM, IIPUHSIBIIUM TaKOM ITpUKa3’.

' Poudret J.-F, Besson S. Op. cit. Para. 540.
2 Levy L. Op. cit. P. 127; Mosimann O.L. Op. cit. P. 141—147.

3 Pemenue [Tpasienus Toprosoii manatel L{topuxa ot 28 ceHTs16pst 1994 1. o nemy Ne 240,/93 xaca-
TeJIbHO 0bOecnieunTeIbHbIX Mep (puBoauTcs no: Mosimann O.L. Op. cit. P. 142).

4 Mosimann O.L. Op. cit. P. 148.

5 Yesilirmak A. Provisional Measures in International Commercial Arbitration. — Kluwer Law Inter-
national, 2005. Para. 6-6.

¢ Jbid. P. 128.
7 Pasnen 42 3akoHa 06 apoutpaxe 1996 r.

8 Parallel Proceedings in International Arbitration: A Comparative European Perspective / N. Erk-
Kubat (ed.). P. 222.

> Levy L. Op. cit. P. 128.
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AHTUNCKOBbIE Mepbl B MEXAYyHapogHOM KOMMep4YeCKOoM ap6|/|Tpa>Ke

[MpuBeneHHBII CITUCOK YCIOBHIA HE SIBJISICTCS] NCUEPITBIBAIOIINM, 1 B IeJIe MOTYT
MIPUCYTCTBOBATD APYTHe (DAKTOPHI, UMEIOIIIE 3HAUCHHUE JIJIST OLICHKY TOTTYCTUMOCTH
AHTUMCKOBBIX Mep. OIMHAKO M3JI0XKEHHBIEC YCIOBUS TOJIKHEI SIBJISITHCS 00S3aTeITh-
HBIM MUHIMYMOM, B OTCYTCTBHE KOTOPOTO aHTUMCKOBEIE MEPBI HE MOTYT CUATAThCS
alIeKBaTHBIM CPEACTBOM OOPBOBI ¢ MapauIeIbHBIMU pa30MpaTeIbCTBAMM 1 TIOJIE3-
HBIM MHCTPYMEHTOM 3allIATHI 00s13aTeIhCTBA TT0 TIepeaaye CIIOpoOB B apOUTpax.

4. BoiBoabl

AHTHHCKOBBIE MEPHI SIBJISIIOTCS HEAPYKECTBEHHBIM CITOCOOOM NMPUBENECHUS
B UCITOJTHEHME apOUTPaKHOTO COTJIAIICHUSI, KOTOPBIN 3aTparuBaeT IMPUHITUIIBI
MEKIyHapOTHOTO TIpaBa U YCTAHOBJICHHBIE MEXaHU3MbI KOOPIMHAIINY KOHMIINK-
ToB fopucoukimii. Kak otmeuaet Koncrantuaoc Kepameyc B KOHTEKCTe aHTUNC-
KOBBIX Mep B MHBECTUIIMOHHOM apOUTpaxe, OOJIBIION BOIIPOC, HACKOIBKO TAKHE
MepHbI TOJKHBI OBITh B IPUHIIUIIE Pa3pellieHbl B MYTbTUIOPUCIUKIIMOHHOM MHPE,
B KOTOPOM OTCYTCTBYET MepapXusl B c(pepe pa3pelneHrs CIIOPOB'.

BeccriopHo, 4TO TIpM HAIMYMU MEHEe paaIuKalbHBIX CPEICTB aHTUMCKOBEIE
MephI He TOJDKHBI MCITOIh30BaThCS CyIaMU M apOUTpaKHBIMU TprOyHanmaMmu. [1pn
5TOM HEOOXOIVM eIWHBIN MOIXO0I K paCCMOTPEHHUIO BOIIPOCOB TOITYCTUMOCTHU
CyIeOHBIX 1 apOUTPaKHBIX AHTUMCKOBBIX Mep, TTOCKOJIBKY OHHM 00JIagaioT OO -
MM HEIOCTATKaMM U IIPU3BAHBI PEIINTH OTHU U TE K€ TTPOOJIEMBI.

Tewm He MeHee B psiie clydaeB aHTUMCKOBBIC MEPHI CTOUT ITPU3HATH 000CHO-
BaHHBIMU U TOMTYCTUMBIMHU. YTOOHI 3(h(heKT yKa3aHHBIX Mep He ObLT 00Jiece Hera-
TUBHBIM, 9YeM IIPOOJIEMbI, KOTOPBIC OHU IMPU3BaHbBI PEITUTh, AHTUNCKOBBIC MEPBI
TIOJDKHBI TIPUMEHSITBCST KpaifHe OrpaHUYUTEIbHO M TOJIBKO B MCKITIOUNTETbHBIX
CIIyJasix, KOTJia OTCYTCTBYIOT 3(P(heKTUBHBIC aTbTePHATUBEL.

B03MOXHOCTB OrpaHUIUTH ITPABO CTOPOHBI HA YIACTHUE B MapaIeIbBHOM ITPO-
1Iecce MOXeT OBITh pealM30BaHa TOJIBKO TP COOTIONCHUM psia yeroBmii. B wact-
HOCTH, TIpEIJIaraloTcs CIACAYIONINe OOIIMe YCIOBHS, IIPU OTCYTCTBUM KOTOPBIX
AHTUMCKOBBIC MEPBI HE MOTYT CYMTATHCS TOMYCTUMBIMU: 1) OUeBUIHBIN PUCK ITPO-
TUBOpEYAIINX pEIIeHNIT; 2) HeIOOPOCOBECTHOE IMMOBEICHIE CTOPOHBI; 3) IIPAaKTH-
yecKasl IEHHOCTh Mep. B cTaThe mpuBeneHbI 00IIe paMKA U KPUTEPUU OLIEHKHT
TMAHHBIX YCIIOBUI, OMHAKO WX COACP:KAHME MOXKET Pa3IMJaThCsl B 3aBUCUMOCTH
OT OOCTOSITETBCTB KaxKIOTO Jea.

' Kerameus K. Anti-Suit Injunctions in ICSID Arbitration // Anti-suit injunctions in international
arbitration (= IAl series on international arbitration. Ne 2) / E. Gaillard (ed.). P. 144.



AHTUNCKOBDBIE 3AMPETDI
C TOYKM 3PEHUSA POCCUACKOI0 NPABA

A.B. Basnkos,

MAaALLNIA IOPUCT NPaKTUKM pa3pelleHuns Cropos
dupmbl «Hogan Lovells (CIS)»

Aemop aHaausupyem u3eecmmbsle aHeﬂuLZcxomy npaesy aHmuuUcCkKoeble 3anpenibl

(anti-suit injunctions) u npediazaem aHAN02UHHYIHO KOHCIMPYKYUIO, KOMOPAs MOJCem
aghpexmusno pabomams 8 pamKax poccuiicK02o MamepuaIbHo20 U NPoUeccyaibHo-
20 npasa.

B 3anagHoii JINTEPATYPE ITOCIOACTBYIOLINUM SABJIACTCA MHCHUE O IPUHIUIIN-

aJIbHOM BO3MOKHOCTH B3bICKAHMS YOBITKOB 3a HapyILIEHUs apOUTPaskHOTO MU
MIPOPOTALIMOHHOTO COTJIAIIEHHI' . AHAJIOTMYHBIC UAEH YKe BhICKa3bIBAIUCh M POC-
CUMCKUMM I0PUCTaMU2, DTU UIEU OCHOBBIBAIOTCSI HA TEOPUU 00S13aTeIbCTBEHHO-
ro a(pekTa apoUTPaKHOTO corlalleHus : apOUTpaKHOE CorJlallieHUe MOPOXKIaeT

1

CM., HampuMep, ClIeyIoure padoThl, CIIEINATBHO MOCBSILIEHHBIE 9TOMY Borpocy: 7an D. Damages
for Breach of Forum Selection Clauses, Principled Remedies, and Control of International Civil Lit-
igation // Texas International Law Journal. 2005. Vol. 40. P. 623, 624—625 (noctyrnHo B UnTepHeTe
1o agpecy: www.tilj.org/content/journal/40/num4/Tan623.pdf); Takahashi K. Damages for Breach of
a Choice-of-Court Agreement // Yearbook of Private International Law. 2008. Vol. 10. P. 57, 68—69
(moctyriHo B MHTepHeTe 1o anpecy: www l.doshisha.ac.jp/~tradelaw/PublishedWorks/Damage-
ChoiceOfCourt.pdf); Scherer M. Court proceedings in violation of an arbitration agreement: Arbitral
Jurisdiction to issue anti-suit injunction and award damages for breach of the arbitration agreement.
International // Arbitration Law Review. 201 1. Vol. 14. Issue 2. P. 43—44 (noctynHo B MIiHTepHeTe 110
anpecy: www.lalive.ch/data/publications/Press Proof.pdf). B kauecTBe mpumepa B3bICKaHUS YObIT-
KOB U3 HapyILLIEHUs TPOPOrallMOHHOrO COTJIalleHusl cM. fiento Starlight Shipping Company v. Allianz
Marine & Aviation Versicherungs AG & Ors, [2014] EWCA Civ 1010 (18 July 2014), para. 20.

Yynpynos U.C. J1omryCTUMOCTD B3bICKAHUSI YOBITKOB U3 HApYIICHUS] apOUTPAXKHOTO UJIU ITPO-
poraiMoHHOro cornaireHuii // BectHuk rpaxmanckoro mpasa. 2011. T. 11. Ne 6 (CIIC
«KoncynbrantIlmoc»).
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AHTUNCKOBbIE 3anpeTbl C TOYKN 3peHnd pOCCI/Il;ICKOFO npaBa

IpaXkIaHCKO-TIPABOBOE 00S3aTEIbCTBO Pa3peIaTh BCE CITIOPBI, TOKPHIBAEMBIE OTO-
BOPKOIA, JTUIITb B OTOBOPEHHOM apOUTpaxkHOM (hopyMme.

B cBeTe rocIioacTByIONMEro B pOCCUICKOM TIpaBe OOIIETro MpaBrjia PeaTbHOTO
HCTIOTHEHUST 00S13aTEILCTB' BeChbMa HEOOBIYHO, YTO aHAJIN3 BO3MOKHOCTH B3bI-
CKaHUs YOBITKOB B Poccuu TipeiiecTBoBajI aHaIM3y BO3MOXKHOCTH TTPEIbSIBICHUS
1CKa 00 NCTIOJTHEHNH B HAType 00s13aTeIbCTB M3 apOMUTPaKHOTO U IIPOPOTAIINOH-
Horo cornaiieHuii. Lleab HacTosiIel paboThl — BOCHOJIHUTD 3TOT MPOOEII.

MpEI orbITaeMcsI TIPOIEMOHCTPHUPOBATD, UYTO M3BECTHBINM OOIIIEMY TTpaBy MHCTH-
TYT 002060pHbIX AaHTUMCKOBBIX 3a1IPeTOB (contractual anti-suit injunctions), BEIHe-
CeHME KOTOPBIX OCHOBAHO Ha HApYIICHUH apOUTPaKHOTO MJIU IIPOPOTaIIMOHHOTO
COTJIAIIICHMIR2, C TOYKU 3PEHUS POCCHUIICKOTO TIpaBa MPEeACTaBIISICT COOOI HEe UTO
MHOE, KaK UCK 00 UCTIOJTHEHUHU IOTOBOPHOTO 00513aTeJIbCTBA B HATYpe. AHTUHCKO-
BOI 3aIIpeT TaKKe MOXKET OBITh BEIHECEH POCCUIICKUM CYIOM U B (hopMe obecTie-
YUTETLHOI MEPBI, HO TOJIBKO IIPH COOJTIOICHUH OTIPEIeICHHBIX YCIIOBHIA.

JI1s e HaCTOoSIIIEeTO aHaIM3a Mbl OCTaBUM 32 CKOOKaAMU IMCKYCCUIO O AOTY-
CTUMOCTH aHTHMMCKOBBIX 3aIIPETOB KaK TAKOBBIX. MBI OyIeM CUYMTATh BEIHECEHIE
AHTUMCKOBBIX 3alIPETOB MPUHIIUIIUAIBHO TOIyCTUMBIM?, T.€. HE IIPOTUBOpEYA-
IIAM IPUHITAITY MEXIYHApPOIHOM BEXXITMBOCTH* I HE TTOCSTAIOIIMM Ha IIpaBo Ha
CyIeOHYIO 3alIUTY .

B HacToseit padoTe MBI IIPeXIe BCETO PACCMOTPUM, KaK IIPUPOIa JOTOBOP-
HBIX aHTUMCKOBBIX 3aIIPETOB IIOHUMAaETCs B AHTIIUM (pasm. 1) 1 HEKOTOPHIX TIpa-
BOITOPSITKAaX KOHTUHEHTAILHOM CUCTEMEI TIpaBa (pasm. 2). [lajee mpuseneM 000-
CHOBAHME OITyCTUMOCTH JOTOBOPHBIX aHTUMCKOBBIX 3aIIPETOB C TOYKHU 3pEHUS
pOCCHIACKOTO TIpaBa (pa3m. 3), pa3pelrnM IpooaeMy MOJYISHHUS B POCCUUCKOM
cyze 00eCIIeYMTEIbHBIX MEP, HAIIeJICHHBIX Ha TOT ke 3¢ (eKT, 4TO M ICKOBOE Tpe-
6oBanHue (pa3m. 4), IPEIIOKIM CITIOCO0 000MTH 3Ty IpodeMy (pasi. 5), oopaTrm-
csI K BOIIpocaM MPU3HAHUS aHTUMCKOBBIX 3aIlIPETOB M IIPUBEICHUS X B MCIIOJ-
HeHue (pa3m. 6), a TaKKe K BoIpocaM IPUMEHKMMOTO IpaBa (pasa. 7).

' Kapanemos A.I. Vick o NpUCYXIEHUU K UCTIOJHEHUIO 00s13aTeIbcTBa B Hatype. — M.: Cratyr,
2003. C. 50—52.

2 B omimMume oT 61Hed02060pHbIX AHTUUCKOBBIX 3aMPETOB (non-contractual anti-suit injunctions).

3 Tlo Bompocy 0 MPOTUBOPEYNHU aHTUMCKOBBIX 3ampeToB rpaBy EBpomneiickoro Coio3a cM., Halipu-
mep: Pombo F Arbitration and anti-suit injunctions in the case law of the European Court of Jus-
tice // Liber Amicorum Bernardo Cremades / M.A. Fernandez-Ballesteros, D. Arias (eds.). — La
Ley, 2010.

4 Raphael Th. The Anti-Suit Injunction. — Oxford University Press, 2008. Paras. 1.08—1.35.
> Ibid. Paras. 1.36—1.46.
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1. AHTI/IHCKOBLIE 3alpeThl B AHTJIMICKOM nmpase

B AHIIMM CylIECTBYIOT TP OOLLIUX CITOCO0A 3aLUThI TPOTUB HapYILIEHUSI 10TO-
Bopa: 1) TpeboBaHue Bo3MelleHUsT yObITKOB (damages); 2) TpedoBaHUE UCTTOHE-
HUs1 00s13aTeIbCTBA B HaType (specific performance) u 3) TpeboBaHUE BBIHECEHUS
cyaeOHOro 3arpeTa HapylleHus JoroBopa (injunction)'.

TpeboBaHMe UCTTOTHEHMS 00s13aTE/IbCTBA B HATYPE MPUMEHSIETCS K ITO3UTUBHBIM
00s13aTeIbCTBaM (IaTh WIK CENaTh YTO-1100). TpeboBaHue BbIHECEHUS CyneOHO-
o 3arpeTa HapylleHus 1oroBopa (injunction) mpuMeHsieTcsl, Koraa o0s13aTeIbCTBO
SIBJISIETCSI HEraTUBHBIM? (He JaBaTh Yero-a1u0o WK He JeaTh Yero-auoo).

HHTepecHo, 9To B aHTJIMIICKOM IOTOBOPHOM TpaBe CPeIN MPOYNX HETaTUBHBIX
00513aTeJTbCTB BBIIEJISIIOT TaK Ha3bIBaeMbIe ITOIpa3yMeBacMble HeraTUBHbIE 00513a-
TeNbeTBa. B Hanbosiee aBTOPUTETHOM aHTJIMIACKOM TPY/IE TI0 JIOTOBOPHOMY TTpaBy
«Chitty on Contracts» NpuBoAUTCS Clenytoluii mpumep: «4ToObl CPyOUTh U TPaHC-
TTOPTHUPOBATH JIeC, TTOKYIATEb 10 TOTOBOPY MPOAaKU HECPYOJEHHOM TpEeBECUHbBI
MOTPeOOBa OT TIPOIABIIA MPEKPATUTh HApYyLIaTh MPABO MOKYMATENsI BXOIUTh Ha
TEPPUTOPUIO 3eMEJTLHOTO yUacTKa IpojaBiia [Toapa3symMmeBaeMoe mpaBo. — A.B.|»;
3TO OBUIO «HE TTPUCYKIEHNE UCTIOJTHEHWS B HATYPE B CMBICIIE IPUHYKIESHMS TTPO-
JaBlia CIeNIaTh YTO-T1M00. DTO MOIMPOCTY MpeI0TBPpaIlaio HapylIeH!e TOTOBOpa Co
CTOPOHBI ITpojIaBIia». B genax, CBsI3aHHBIX C MOTOOHBIMU JJOTOBOPAMU, HE SIBJISIET-
Cs1 IPETISITCTBUEM UTSI U3MAHUST CyIeOHOTO 3arpeTa TOT (haKT, YTO «ITPAKTUIECKUM
3 deKkToM» TaKOTO CIIoco0a 3aIMTHI OYJET «ITPUHYKIEHNE K UCTIOJTHEHUIO B TOM
CMBICJIE, UTO «EIMHCTBEHHBIM JeCTBUEM», KOTOPOE CyIeOHBII 3aIpEeT OCTaBIISIET
OTBETYMKY, OY/IET UCTIOJTHEHUE TTOJIOXKUTEIbHBIX 00s13aTe/ILCTB U3 IOTOBOPa»:.

B uncie moapasymeBaeMbIX HETaTUBHBIX 00513aTEIbCTB, UCIIOTHEHUE KOTOPBIX
obecrieunBaeTcs cyaeOHbIM 3alPeTOM HapylleHUsl JoroBopa (injunction), mpsi-
MO Ha3bIBAIOTCS U MOJpa3yMeBaeMble HeraTUBHbIE 00s13aTeJIbCTBA U3 CoTJlallle-
HUS O Tepeaaye cropoB B apoutpax*. B nene Ust- Kamenogorsk Hydropower Plant
JSCv. AES Ust-Kamenogorsk Hydropower Plant LLP Jlopn Maunc (Lord Mance)
U3JI0XWI 3Ty UACIO CIEAYIOIIUM 00pa3oMm:

«¥Y apOUTpakHOTO COIJIAlIeHUS] €CTh MO3UTUBHBINM U HeraTUBHBIN 3 dekThl. [Tpu
HaJIMYUU apOUTPaXkHOM OrOBOPKU CTOPOHA, OOpallalolasics 3a 3aluToi, MpUHUMAaET

' Chitty on Contracts. Vol. I: General Principles / H. Beale (ed.). 30" ed. — Sweet & Maxwell, 2008.
Chs. 26—27.

2 Ibid. Para. 27-060 (p. 1754).
3 Ibid. Para. 27-070 (p. 1761—1762).
*  Ibid. Para. 27-070 (p. 1761).
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Ha ce0s1 00s13aTeIbCTBO pa3peliaTh CIIOPHI IMTyTeM apOuTpaxa B yKazaHHOM (opyme.
CoryTcTByIOIIE€ OOCTOSITETHCTBO (324aCTYIO HETTTACHOE) COCTOUT B TOM, UTO CTOPO-
HBI He OyIyT 00paIaThes 3a 3alUTON B IpyTre (OPyMBI»'.

Tem He MeHee MBICTUMBI CIIydar, B KOTOPBIX CYAeOHBIN 3aIIpeT, HAIIPaBICH-
HBII Ha TIpeKpalleHe HapyIIeHUs IIoIpa3yMeBaeMoro 00s13aTeIbCTBA 10 CYTH
SIBHO ¥ HATIPSIMYIO TIPUBEIET K IMIPUCYKICHUIO NCIIOTHEHMS B HaType (Hampumep,
3aIIpeT MpeKpalraTh ITOCTaBKM, COTIIaCOBaHHBIC CTOPOHAMU IOroBopa). B cBs-
31 C 3TUM B aHIJIMMCKOM IIpaBe IPOBOAUTCS Pa3IddIre MEXKIY CyAcOHBIM 3aIIpe-
TOM, JINIITh OTIOCPEIOBAHHO ITPUBOISIIINM K UCIIOTHEHHUIO B HATYpe, 1 CyIcOHBIM
3aIIPETOM, KOTOPHI C TOUKM 3PEHUSI IIpaBa IT0 CYTH «0epeMeHHEH UCTIOTHEHUEM
ITOJIOXKUTEIIFHOTO 00s3aTebCTBa» (TaKOTO, KaK, HAIIPUMEpP, 00s13aTeILCTBO
He HapymaTh 1oroBop). CymeOHBI 3aIIpeT MOCIeTHeTo Buaa HUIeM He OT/IYa-
€TCS OT IPUCYKICHUS UCIIOJTHEHUS B HATYpe2.

OCHOBHOI1 BEIBOJ, KOTOPHI MOXHO CHEJIaTh M3 BBIIIECKA3aHHOTO, COCTOUT
B TOM, 4TO TpeOOBaHUE MCIIOJHEHUS 00s13aTeIbcTBa B HaType (specific perfor-
mance) 1 TpeboBaHME BEIHECEHUS CYyIeOHOTO 3ampeTa HapyIIeHUsI TOToBOpa
(injunction) B aHTJIMIICKOM IIpaBe B JIIOOOM cJIydae CTOST APYT K IPyTy OUYeHb
0JIM3KO — OCOOCHHO B KOHTEKCTE MOIpa3yMeBaeMbIX 00s3aTeIbCTB, KAKOBBIC
¥ BO3HHMKAIOT B paMKaX apOUTPaXKHOTO COTTIAIIICHUST .

[Nepexomsa K aHATN3Y HETTOCPEACTBEHHO aHTUHICKOBBIX 3aIIPETOB, CTOUT IIPHUBE-
ctu cioBa Jlopma Xo6xayca (Lord Hobhouse), ortucasmiero B nene Turner v. Gro-
Vit* ”HCTUTYT TOTOBOPHBIX aHTUMCKOBBIX 3aIIPETOB CICAYIOIINM 00pa3oM:

' Ust-Kamenogorsk Hydropower Plant JSC v. AES Ust-Kamenogorsk Hydropower Plant LLP, [2013]
UKSC 35 (12 June 2013), para. 1.

2 Chitty on Contracts. Vol. I: General Principles / H. Beale (ed.). 30" ed. Para. 27-071 (p. 1762).
B xauecTBe IpuMepa MOXHO TPUBECTU pellieHNe Ype3BblYaifHOTO apouTpa (emergency arbitra-
tor) B ciope Yahoo!n Microsoft, tae mocie ouepeIHOro HEUCIONHEeHUsT Yahoo! MOTOBOPHBIX 0051~
3aTebCTB Microsoft o0OpaThIICs C UCKOM 00 UCIOJTHEHU M 00sI3aTe/IbCTBa B HaType. Upe3BblyaitHbIi
apOUTp OTKa3aJl B MPUCYXKIEHUU UCTIOIHEHUS B HATYpe, HO BbIHEC 3arpeT (injunction) Heucnos-
HEHUs 00513aHHOCTEN, COCTABIISIBIIMX MTPEAMET I0TOBOPA, OTMETUB, UTO «3aMPeT MOXKET JOCTUYb
TeX Xe 1ieJieid, UYTO U MPUCYKIEeHUE UCTIONIHEHUS B HaType» (cM.: Yahoo! Inc. v. Microsoft Corpora-
tion, Case Ne 13-7237 (S.D.N.Y. Oct. 21, 2013)).

3amMeThM, YTO B KOHTUHEHTATbHBIX TIPABOIMOPSIIKAX CIIOCO0 3alUThI TPOTUB HAPYIIEHUS JOTOBOpa
OOBIYHO HE CTABUTCS B 3aBUCUMOCTD OT TOTO, TIO3UTUBHOE MJI HETATUBHOE 00513aTeTLCTBO STOT I0T0O-
BOp nopoxkaaeT. TeopeTyecKr BO3MOXKHBIM CITOCOOOM 3alLIUThI B 000MX cTydasix OyaeT TpedoBaHue
WCTIOJTHEHWSI 00513aTe/IbCTBA B HATYPE WJIV BO3MEIIeHUE YOBITKOB. [109TOMY MOXKHO YTBEpPXKIIATh, YTO
WHCTUTYTY TpeOOBaHUSI BBIHECEHUSI CyIeOHOTO 3aIpeTa HapyLIeHUs: 10oroBopa (injunction) B KOHTH-
HEHTaJIbHBIX PaBOMOPSIIKAX COOTBETCTBYET TPeOOBAaHUE UCTIOTHEHMSI 00s13aTe/IbCTBA B HATYype.

4 Turnerv. Grovit and Others, [2001] UKHL 65 (13 December 2001), paras. 25, 27.
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«Y nuiia, obpararonierocs 3a CyaeOHbIM 3aIIPETOM, TOJIKEH ObITh 3aKOHHBII THTe-
pec B oOpallleHny C TAKUM 3asiBJICHUEM, a 3allliTa TAKOTO WHTepeca J0JKHA JeaTh
BBIHECEHUE CyIeOHOTO0 3arpeTa HeoOXOMMMBIM. B ycoBusix, Koraa 3asBUTENb 1MOJIa-
raeTcst Ha 00s13aTeTbCTBEHHOE MPABO He OBITh OTBETYMKOM I10 UCKY B MHOCTPAHHOM
rocynapctse (HarpuMmep, B CUITy UCKITIOUUTENIbHON TPOPOTAITMOHHOM WIIN apOUTpax-
HOI OTOBOPKM), Y 3asIBUTENISI B CHITY JOTOBOPA €CTh 3aKOHHBIN MHTEPEC B 3aIIUTE 3TO-
IO MpaBa MpU OTCYTCTBUM UCKITIOUUTETTbHBIX O0CTOSTEIHCTBY.

Taxkum 06pa3oM, aHIJIMICKIE CYIbI CTOSIT Ha TIO3UIIMH, YTO JOTOBOPHBIC aHTH -
HMCKOBBIE 3aIIpeThl — 3TO He 00Jjiee YeM cItocod 00s13aTh CTOPOHY, HapyIlIaio-
IIYI0 HETaTUBHOE 0013aTeIbCTBO U3 apOUTPaKHOTO COIIAIICHUS, NCIIOJHUTh
3TO 00S3aTEIBCTBO'.

Heo6xoaumMo 0TMETUTD, YTO aHTUHMCKOBBIE 3alIPETHI MOTYT ObITh BHIHECEHBI
B IBYX IporieccyabHbIX (popMax. [1epBast hopma ¢ HEOOXOOIUMOCTBIO CIIEAYET U3
TIPUPOLIBI CYyIeOHOTO 3a1peTa Kak CyaeOHOro aKTa IT0 JIOTOBOPHOMY UCKY: 3TO (hop-
Ma OKOHYAaTeJIbHOTO pelieHus 1o aeny (final injunction). Bropag ¢opma — 310
(opma obecrieunTeIbHOM MepHI (interim injunction). [Tpu 3ToM OosbITast 3HAYN-
MOCTh aHTUHICKOBBIX 3aITPETOB B (hOpMe 00ECIIEINTETHFHOM MEPBI COCTOMT B TOM, UTO
OOBIYHO IMEHHO 3Ta (popMa OTBEUAET IMPAKTUIECKOM HEOOXOMMMOCTHI OBICTPO TIpe-
KpaTUTb MapasuieSibHbIA poLecc, UHULIMMPOBAHHBIN B HAPYILIEHUE OTOBOPKU2.

B aHruiickoM nmpereaeHTHOM MpaBe U aHIJIMACKUX KOMMEHTapUsIX TpU3Ha-
€TCSI, ITO MCK O BBIHECEHUU aHTUMCKOBOTO CYIeOHOTO 3arpeTa B (popMe OKOHYA-
TEJIbHOTO PELIEHUS M0 Ay UMEET CaMOCTOSITEJIbHOE OCHOBaHUE (Separate cause
of action). M3 aToro ciemyeT, 94TO MCK O BRIHECEHUU aHTUMCKOBOTO CYyIeOHOTO
3aIIpeTa MOXKET OBITh CAMOCTOSITEIBHBIM UICKOM — €T0 YIOBJIETBOPEHNE He OyIeT
3aBHCETh OT HAJIMIMSI YUIM OTCYTCTBUS IIPOIIeCcca IO CYIIECTBY criopa. Tak, B meje
Donohue v. Armco Inc.’ uctenr 00paTUiICS B aHIJTMCKUI Cy/I C eIMHCTBEHHBIM Tpe-
06oBaHMEM O BBIHECEHUN aHTUHMCKOBOTO CYIeOHOTO 3aIIpeTa M BO3MEIIICHNH YOBIT-
KOB B CBSI3U C HapyIICHNEM OTBETYMKAMM UCKIIOUNTEIBHON IIPOPOTAlIMOHHOM
OTOBOPKU B TOJIB3Y aHTVIMICKOTO cyna. M XoTsa UcTIy ObUIO OTKa3aHO B BRIHECE-

' Tan D. Enforcing International Arbitration Agreements in Federal Courts: Rethinking the Court’s
Remedial Powers // Virginia Journal of International Law. 2007. Vol. 47. Ne 3. P. 586 (moctym-
HO B MIHTepHeTe 1o aapecy: www.international-arbitration-attorney.com/wp-content/uploads/
Enforcementoflnternational ArbitrationAgreements.pdf); Lew J. M. Does National Court Involve-
ment Undermine the International Arbitration Process? // American University International Law
Review. 2009. Vol. 24. Issue 3. P. 518 (moctynmHo B MHTepHeTe o aapecy: http://digitalcommons.
wcl.american.edu/cgi/viewcontent.cgi?article=1094&context=auilr).

2 Raphael Th. Op. cit. Para. 13.01.
3 Donohue v. Armco Inc. and Others, [2001] UKHL 64 (13 December 2001).
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HUM aHTUMCKOBOTO 3aIlpeTa, Cy/l He CMYTWJIO, YTO UCTEL MUHULIMMPOBAI B AHIJIUU
JIMIITh TIPOIIeCC O BRIHECEHNHM aHTUHCKOBOTO 3aIIpeTa B OTCYTCTBUE KAKOTO-JIM00
Ipoliecca o CYIIEeCTBY CIIOpa.

B manpHeitmem pemenue mo gexy Donohue v. Armco Inc. OBITIO TIOJIOXEHO
B OCHOBY pelieHus 1o neny Ust- Kamenogorsk Hydropower Plant, tine Jlopn MaHc
BBIPA3UJI CAEAYIOLLYIO UNEIO:

«[Toka B cooTBeTCTBUM ¢ 3aKOHOM 00 apouTpaxe 1996 r. He IOJKHO ObITh IPUHSITO
WHOE pellieHre, HeTaTUBHBIN 3 (heKT apOuTPaXKHOTO COTJIAIIIEHVS C MECTOM TIPOBEe-
HUsT apouTpaxa B JIOHTOHE TOPOKAAET MPABO, KOTOPOE MOXKET OBITh MPUHYAUTEIHHO
OCYILIECTBJIEHO HE3aBUCUMO OT HATWYUSI U CKOPOTO BO3OYKICHUS esia»'.

B pesynbrate B nene Ust-Kamenogorsk Hydropower Plant cyn BbImaia aHTUMCKO-
BOI1 cyIeOHBII 3arpeT B (DOpMe OKOHYATEIHLHOTO PEIIEHUS 10 IeJTy B OTCYTCTBHE
Mpo1iecca 1Mo Cropy M3 OCHOBHOTO MaTepUAILHOTO TTPAaBOOTHOIIIEHUS.

HTak, uck o BBIHECEHUU CyIeOHOTO 3ampeTa B (hopMe OKOHYATETLHOTO pelle-
HUS 110 JIeJTy SIBJISIETCS CAMOCTOSITENIbHBIM MCKOM. Ho Torma Bo3HMKaeT BOIpoc:
MOKHO JIM 0OpaTUThLCS 32 MepaMU 00ecTiedYeHUsI TaKOTO ucKa?

OTBeT ObUT JaH aHTJIMICKUM cyIoM B nene The Siskina?, Toe cyn, aHaIU3upys
WHCTUTYT CYIEOHBIX 3aIIPETOB B OOIIIEM, CICIAIl CICIYIOIINIA BBIBOI;

«[IpaBo momyunTs cyneOHbIi 3arpeT B (hopme 0OecTieqnTeTbHON MepHI SIBIISIETCS
BCIIOMOTATETbHBIM IO OTHOIIEHUIO K MMEIOIIIEMYCsI OCHOBAHUIO McKa. Takoit 3amper
|B popme obecrieunTensHOM Mephl. — A. B.| BblIaeTCs IUTk COXpaHEHUS Status quo, TIoKa
CyZl OKOHYATETHbHO HE Pa3pelInuT CYIIeCTBYIOIINI MEXIy CTOPOHAMU CTIOp O TIpaBe
Y BOTIPOC TIPUCYKACHUS TOTO, Ha YTO MCTELl BIIPAaBe PACCUUTHIBATH UCXOJSI U3 OCHO-
BaHMSI CKA, YTO MOXKET KaK BKJIIOUaTh, TAK M HE BKJTIOUATh B ce0s1 BRIHECEHME Cye0-
HOTO 3ampeTa B hopMe OKOHYATEILHOTO PEIICHS 110 IETTy».

Taxum o6pa3zoM, cymeOHBII 3ampeT B (hopMe 00eCTICUNTEIFHOM MEPBI MOXKET
(HO He MOKeH?) BBIIABATHCS B MOMACPKKY MCKa O BRIHECEHUM CYACOHOTO
3arpeTa B (popMe OKOHYATEIbHOTO perreHus mo meny. Kak et T. Padasnb

' Ust-Kamenogorsk Hydropower Plant JSCv. AES Ust- Kamenogorsk Hydropower Plant LLP, para. 28.
2 Siskina (Cargo Owners) v. Distos Compania Naviera SA, [1979] AC 210 (HL).

3 AHTMMCKOBOW 3arpeT MOXeT ObITh BbIIAH U YIEPXKaH HE3aBUCUMO OT OCHOBHOTO MCKa, €CTi
3aLMIIACT CYOBEKTUBHOE ITPABO, CYIIECCTBYIOLIEE MO 3aKOHY MJIH TT0 IPaBY CIIPABETUBOCTH (CM.
Masri v. Consolidated Contractors International Company Sal & Anor, [2008] EWCA Civ 625 (6 June
2008); Dicey, Morris & Collins on the Conflict of Laws. Vol. I. 14" ed. — Thomson; Sweet & Max-
well, 2006. Para. 12-076).
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(Th. Raphael)!, «[1]polieccoMm IT0 CYIIIECTBY CIIOpa MOXET, HO He 00sS3aTeIbHO
TIOJDKEeH OBITH TIPOIIECC TI0 MCKY O BRIHECEHUU aHTUMCKOBOTO 3aripeTa B (hopMme
OKOHYATEILHOTO PEIIeHUS T10 ey, KOTOPBII YacTo IOAAeTCsI, YTOOBI CO3IaTh
6a3y ISt BEIHECEHUSI aHTUMCKOBOTO 3ampeTa B (hopMe 00eCTIeUNTEeIbHOM MEPHI.
AJIBTepHATUBHO 3a 00eCIIeYNTEIbHBIMI aHTUMCKOBBIMU 3aITpeTaMK MOXKHO 00pa-
IIATHCA B IMIOIIEPKKY ITPOIIecca Mo MCKY U3 OCHOBHOTO MaTepUabHO-TIPABOBOTO
OTHOIIIEHUS [HampuMep, IIpoliecca 1Mo UCKY U3 OCHOBHOTO TOTOBOpa. — A.B.|».

Hns menm manpHENIIeTo aHaan3a HeoOXOOMMO MMOTYePKHYTh, YTO B AHTJINHN
IIpolIecC IO UCKY O BEBIHECEHUM aHTHMMCKOBBIX 3aIIPEeTOB B (popMe OKOHYATEITb-
Horo perreHus 110 meny (final anti-suit injunction) moxcem OBITH CAMOCTOSTEIb-
HBIM TIPOLIECCOM, M IMEHHO 3a 00ECITIeYeHIEM 3TOTO MCKa ITyTeM aHTUHMCKOBOTO
3amperta B hopMe obecTieunTeIbHOM MephI (interim anti-suit injunction) mooc-
Ho oOparmaThcsa. TakuMm 00pa3oM, MCK M3 OCHOBHOTO MaTePUaIbHO-IIPABOBOTO
OTHOIIIEHUS (HarpruMep, OCHOBHOTO JIOTOBOPHOTO) He SIBJISICTCS €TMHCTBEHHBIM
BO3MOXHBIM MCKOM, KOTOPEIIf MOXET OBITh 00eCIIeYeH aHTMMCKOBBIM 3aIIPETOM
B hopMe 00eCIieunTeIbHOM MEPHI.

[Monsenem nmpomexyTouHbiii uTor. CpefcTBOM 3aIIUTHI TPOTUB HAPYIICHUS
MoJIpa3yMeBaeMOro HETaTUBHOTO 00S13aTEIbCTBA U3 apOUTPAKHOTO COTIALICHUS
MOXKET OBITh BEBIHECEHME aHTUHICKOBOTO 3a1peTa B (hopMe OKOHUYATEIBHOTO pellre-
Hus 110 geny (final injunction), HegaleKo yIIeAIIero OT KOHTUHEHTAILHOTO TIPH -
CYXIIeHUS UCITOTHEHMS B HaType. Ho BeIHECeHe aHTUICKOBOTO 3a1IpeTa B TaKOMi
dbopme — mmrenbHEI TIpotiecc. [ToaToMy yke TPy HAIMYWHU I CKOPOM BO3-
Oy>XIeHMH ITPoIIecca O BRIHECEHNH aHTUHMCKOBOTO 3aIIpeTa B (popMe OKOHYATEITb-
HOTO PEIIeHUS T10 eIy MOXHO 00paTUThCS 3a 0oJjiee OBICTPHIM aHTUHCKOBBIM
3aIpeToM B (hopMe 00ecTIeUnTeIbHOI MepHI (interim injunction).

2. AHTHHCKOBBIE 3aNPeThl B CTPAHAX KOHTHHEHTAJIbHOTO MPaBa

Hewmeukwnii uccnegonatenb M. Jlenen6ax (M. Lenenbach) numer: «Ecau
HEMELKHUIA CyI IPUAET K BBIBOLLY, UTO COTJiallieHue [apouTpaxkHoe. — A. B.] siBsi-
eTCs AeMCTBUTENBHBIM, TIPUMEHEHE aHTUMCKOBOTO 3alpeTa eCcTh He 0oJjiee ueM
MPUHYXIEHUE K UCTTOJIHEHUIO 00s13aHHOCTH 13 oroBopa. Kosib ckopo Tpe6o-
BaHWE VCITOJTHEHUST 00s13aTeIbCTBA B HAType SIBJISIETCSI OOBIYHBIM CPEICTBOM
IMPaBOBOW 3aIIUTHI IT0 HEMELIKOMY JOTOBOPHOMY IMPaBy, aHTUUCKOBOM 3arpeT
He SIBJISIETCS YeM-TO 9KCTPaOpAMHAPHBIM»2, CXoXKa ¢ OIMMCAHHOW M TOYKa 3pe-

' Raphael Th. Op. cit. Para. 13.17.

2 Lenenbach M. Anti-suit Injunctions in England, Germany and the United States: Their Treatment
under European Civil Procedure and the Hague Convention // Loyola of Los Angeles International
and Comparative Law Review. 1998. Vol. 20. P. 257, 291 (moctymHo B MuTepHeTe 1o aapecy: http://
digitalcommons.Imu.edu/cgi/viewcontent.cgi?article=1458 &context=ilr).
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Hus X. [laka: «B 'epmanum ncK 0 MOHYKAEHUM OTBETYMKA K OTKA3y OT BEACHUS
MHOCTPAHHOTO CyIeOHOTO Tpoliecca MMeeT IIaHChl Ha YCIIeX, eCJIM CYIIeCTBYET
MaTepuaJibHO-TIpaBOBOE TpeOOBaHME BO3IEPKATHCS OT BeIeHUS MHOCTPAHHOTO
CcyaIeOHOTO TIporeccar!.

IIBetimapckuii ucciaegonarensb O.JI. Mosumans (O.L. Mosimann) Takxke
nosiaraet, yto B LlBeliiapuy Bo3MOXHO BbIHECEHHE JOTOBOPHBIX AaHTUHCKO-
BBIX 3aTIPETOB B ITOJIEPXKKY Ipoliecca B apouTpaxke?. [Ipu aTom aBTOp OTMEUaeT,
YTO LIBEHALIAPCKUI MPABOMOPSIAOK MPU3HAET 00513aTeIbCTBEHHbIN 2(hheKT apOu-
TpaxkHoTo comtameHus. CienoBaTeIbHO, Y CTOPOH apOUTPaKHOTO COTIAIICHUS
€CTh ITPaBO He OBbITh OTBETYMKOM I10 MCKY B HEOroBOopeHHOM (popyMe. Ha sTom
ocHoBaHuM O.JI. Mo3uMaHH JieJlaeT BBIBOJ, YTO 3all1Ta TAKOTO ITpaBa BO3MOXKHA
B (hopme «0bOecTieunTeIbHOIM MephI, HalleJIeHHOI Ha MCIIOTHEHUE 00s13aTeIbCTBA
B HaType»*. M XoTg momoOHasI rpoieccyaiabHast (popMa Ha TTepBbIif B3I MOXKET
IT0KAa3aThCd BeCbMa HEOOBIYHOI, BaXKHO, YTO aBTOP ITOAUYEPKUBAET OJIM30CTh STOM
00ecneYnTeTbHOM Mephl K TIPUCYKIECHUIO UCITOJTHEHUS 00S3aTEILCTB B HATYpE.

ITpuMepbl BEIHECEHUST aHTUMCKOBBIX 3aTIPETOB TaKKe MOKHO HaiiTh Bo DpaH-
uun* u beasruns. Bo hpaHIiy3ckoM nelre ¢y BbIIaal BHEAOTOBOPHBIM aHTUMCKO-
BO#1 3ampeT MPOTUB MPOAOJIKEHUS TTpoliecca B MIcITaHu, MOTUBUPYS 3TO TEM,
yT0 Bo @paHInM yKe ObUI0 MHUIIMUPOBAHO JEJI0 0 0aHKPOTCTBE. B Oenbruiickom
JieJie Cyll BBUIY OOCTOSITENILCTB Jejia OTKAa3aJl B BblJaue aHTUHMCKOBOTO 3aTIpe-
Ta, yKa3aB TeM He MeHee, YTO eTO TMOJydyeHNe B OeJIbTUICKOM Cyle BO3MOXHO
B IMPUHIINTIE.

TakuMm ob6pa3oM, cieayeT IMPUNTH K BBIBOLY, YTO aHTUMCKOBOM 3aIIpeT Ha
CETOMHSIIHUI IeHb He SIBJISIETCS YeM-TO CBOMCTBEHHBIM UCKITIOUUTEIHLHO CTpa-
HaM CHCTeMBI OOIIIETO TIpaBa U a priori HE COOTBETCTBYIOIIUM OCHOBHBIM ITPHH-
LIMIIaM KOHTUHEHTAJIbHOTO MpaBa.

U Hlax X. MexmyHapomHoe TpaxkaaHckoe npoiieccyanbHoe mpaBo. — M.: BEK, 2001. C. 378.

2 Mosimann O.L. Anti-Suit Injunctions in International Commercial Arbitration. Eleven Pub., 2010.
P.41—47. OueBUIHO, aBTOP UMEET B BUILY IPOMEXYTOUHOE UCITOJIHEHUE 00s13aTe/IbCTBA, O KOTO-
POM MBI paccKaxkeM IopoOHee Jajee.

3 Ibid. P. 44.
4 Banque Worms ¢/ Epoux Brachot et autres, Cass. Civ. lere, 19 novembre 2002.

5 Courd’appel de Bruxelles, 21 Octobre 2005 // Revue de Droit Commercial Belge = Tijdschrift voor
Belgisch Handelsrecht. 2006. P. 970 (zoctynHo B MHTepHeTe o aapecy: www.procedurecivile.be/
fileadmin/fichiers/RDC-TBH2006_9_englebert.pdf).
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3. ObocHoBaHME J0NYCTUMOCTH IOrOBOPHBIX AHTHHUCKOBLIX 3aIIPETOB
C TOYKHU 3pCHUA pOCCHﬁCKOI‘O MaTepUuaJIbLHOIO
N NPoHeCCyajIbHOIo nmpasa

[Tpupoay 1OroBOPHBIX aHTUMCKOBBIX 3aIPETOB B (hOpME OKOHUYATETLHOTO
pellIeHus o Aey MOXHO OoTnucaTh ciaenyromum oopazoM. Koab ckopo apou-
TpaXkHOE comallleHue (MU UCKITIOUUTEIbHAsI TPOPOTallMOHHAsi OTOBOpPKa) HaJla-
raeT Ha CTOPOHBI 00513aTEBLCTBO HE OOpAIATHCS 3a pa3pelIeHUEM TaHHbIX CIO-
POB B HEOTOBOPEHHBIE (hOPYMBI', OHO CITOCOOHO U OBITH UCTIOJIHEHO B HATYype2.
HeucnonHeHne 3Toro o0s13aTeIbCTBA BhIPaXXaeTcs B Mofavye UCKOB B HEOTOBO-
peHHble hopyMbl. Torna B ciiyyae HEMCITOJTHEHUSI OMHOM U3 CTOPOH 00513aTeIbCTB
13 apOUTPAKHOTO COTJIAlIEHUsI BTOPOU CTOPOHE NOXKEH ObITh JOCTYIIEH UCK 00
HCIIOJIHEHUU 00513aTeIbcTBa B HaType (MCK O mpucyxaeHuun). Takum odpa3om,
TpaBOBasi OCHOBA BHIHECEHMSI TOTOBOPHBIX aHTUMCKOBBIX 3aIPETOB — HapyIlle-
HUE TOTOBOPHOTO 00513aTE/IbCTBA’.

[Mpencrassiercs, 4To 1O OOIIEMY MPABUITY HAJIEXaM (hOPYMOM JIJIST TAKO-
ro ucka o0 UCMOJHEHUU B HATYpe HETaTUBHOTO 00s13aTeIbCTBA U3 apOUTPAKHO-
ro COrJIallleHUs JOJKeH ObITh apoutpax. Crienyet corinacuthbes ¢ 3. [altapom
(E. Gaillard), yTo koMIIeTeHLIMST apOUTPOB pa3pelaTh CIIOPhI, CBSI3aHHbBIE C apOU-
TPaXKHbIM COTJIALIEHUEM, T10 OTPEAEJICHUIO MTpenoaraeT KOMIETeHIIMIO pa3pe-
1IaTh CTIOPHI O HAPYILIEHU U 00s13aTeJIbCTBA ITepeaBaTh CIIOPHI B apOUTpaxk®*. XOTs
MBICJIMMBI CUTYaIlH, B KOTOPBIX CyJ TAaKKe Oy/IeT KOMITETEHTEH BBIHECTH aHTH -
HMCKOBO 3amperTs, najJbHEeHIIni aHaau3 OyIeT OCHOBAH Ha TOM, YTO HajJjexa-

' Fouchard Gaillard Goldman on International Commercial Arbitration / E. Gaillard, J. Savage
(eds.). — Kluwer Law International, 1999. Paras. 627—630, 661—667; Lew J.M., Mistelis L.A., Kroll St.
Comparative International Arbitration. — Kluwer Law International, 2003. Para. 6-2; Poudret J.-Fr.,
Besson S. Comparative Law of International Arbitration. — Sweet & Maxwell, 2007. Para. 367; Born G.B.
International Commercial Arbitration. — Kluwer Law International, 2009. P. 1020—1024; Yynpy-
Hoe U.C. Yxas. cou. C. 68—71.

2 Fouchard Gaillard Goldman on International Commercial Arbitration / E. Gaillard, J. Savage
(eds.). — Kluwer Law International, 1999. Paras. 631—634.

3 Raphael Th. Op. cit. Para. 7.12; Born G.B. Op. cit. P. 1036—1045; Mosimann O.L. Op. cit. P. 5—7.

4 Gaillard E. Anti-suit Injunctions Issued by Arbitrators // International Arbitration 2006: Back to
Basics? / A.J. van den Berg (ed.). — Kluwer Law International, 2007. P. 238.

> AHnmmiicKure cyabl 000CHOBBIBAIOT CBOIO KOMITETEHLIMIO T10 BbIIaue aHTUMCKOBBIX 3aITPETOB B OTCYT-
CTBHE apOUTPaXKHOTO Pa30MpaTenbeTBa uepes cT. 37 3akoHa o Beiciuux cynax 1981 r. (Senior Courts
Act 1981), KoTtopasi npeaycMaTpuBaeT, 4To Bbicokuit ¢y MOXeT BblIaTh CyaeOHBII 3ampeT (B
dbopme obecnieunTebHOM Mepbl WK B hopMe OKOHYATETBHOTO PEILIEHNsT) BO BCEX CIIyYasiX, KOT-
J1a COYTET 3TO CHPABEUIMBBIM U MPaBUIbHBIM (cM.: AES Ust-Kamenogorsk Hydropower Plant LLP.
v. Ust-Kamenogorsk Hydropower Plant JSC, [2010] EWHC 772 (Comm) (16 April 2010), para. 20).
IToatomy B citydae ¢ apOUTPakHOI OrOBOPKOIA B MOJIb3y apOUTpaka ¢ MECTOM MpoBeeHus B JIoH-
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M OpPYyMOM IS MICKa 00 MCTIOTHEHWU B HATYype HETaTUBHOTO 00s13aTeIbCTBA
13 apOUTPAKHOTO COTJIAIICHUSI SIBJIIETCS apOUTpaK.

[NpuBeneHHAsT KOHCTPYKIIMSI aHTUMCKOBOTO 3a1peTa NCIOIb30Bajlach, HATIPH-
Mep, B nene OAO Gazprom v. Ministry of Energy of the Republic of Lithuania', tne
coctas apoutpaxa (Y. Derains, S. Lamb, S. Nappert) BOKOHUaTEIbHOM PEIICHUN
VIOBIIETBOPUII 00SI3aTeILCTBEHHBIN MCK, B KOTOPOM MCTEIl TPeOOBaI BBIAATh aHTH-
MCcKoBo 3arpeT. Criop Kacajcst HapyIieHUs] apOUTpaxkHOI OTOBOPKH B COTJIAIIIC-
HUU aKIIMOHEPOB, B KOTOPOM CTOPOHBI COTVIACHIINCH, UTO ITPABOM, TIPUMEHUMBIM
K apOUTpaxkHOMY coralleHuto, oynet npaso lIBeuun. Tem He MeHee TUTOB-
ckoe MMHHUCTEepPCTBO SHEPTETUKU B 00X0 apOMTPaKHOTO COTIAIIeHUSI 00paTH-
JIOCh B JIMTOBCKUU CYII IUTSI THUITMUPOBAHUST KOPIIOPATUBHOTO PacCIeIOBaHNS,
MIPEIyCMOTPEHHOTO JINTOBCKMM TTpaBoM. CocTaB apOnUTpazka cuesl, YTO KOHCUHOMU
11eJbl0 MUHMCTEPCTBA, HAYaBIIIEToO MPOIIECC B IMTOBCKOM CyiIe, ObljIa pean3a-
LIWST TIpaB 110 aKIIMOHEPHOMY corjianneHnto. OCHOBBIBAsSICh Ha IIPUHITUIIE TO0OPO-
COBECTHOCTH M IIMPOKOM KPYTe CTIOPOB, OXBAYCHHBIX apOUTPAsKHOM OTOBOPKOIA,
coCTaB apOUTpaka MOCUNTAIT, YTO MHUIINMPOBAHKE TIPOIIecca B IUTOBCKOM CYIIe
HapyIIaeT aponTpakHyI0 oroBopKy. [loaTomMy cocTaB apOUTpaka B CBOEM OKOH-
YaTeJbHOM PEIIEHUH CUeT BO3MOXHBIM MIPUCYANUTD UCTILY UCTIOTHEHWE HETATUB-
HOTO 00s13aTeIbCTBA U3 apOUTPAKHOTO COTIAIICHNS B HaType?. B pe3omoTnuBHOM
YaCcTH OKOHYATEJIbHOTO PEIICHMS COCTaB apOUTpaka, ITIOMUMO PacIIpeaeIeHUS
pacxomoB Ha apOUTpaxK, TOCTAHOBWIT:

JIOHE Y aHTJIMIICKOTO Cy/la He Oy/1eT HEOOXOIMMOCTH 3ayMbIBAThCSl HAaJl TPUPOIOI1 aHTUMCKOBOTO
3arnpera v Hajuiexaiium hopyMoM, Tak Kak cT. 37 3aKoHa 0 BBICLIUX CY/1ax OCBOOOXIAeT aHIINii-
CKUM CyJl OT pelIEHUS ITOM 3a1a4u.

B snto6om ciyyae A Leau HacToslero uccienoBanus neno Ust-Kamenogorsk Hydropower Plant
He TOJIbKO JaeT OTBEThI, HO U CTABUT BOMPOCHI, MOCKOIBbKY KOHCTPYKLIMSI IPEIbSIBICHHOTO B JaH-
HOM JIeJIe UCKa HECKOJIbKO OTJIMYAETCsl OT KOHCTPYKLIMU, MPENIOKEHHON B HacTosilel padore.
B nene Ust-Kamenogorsk Hydropower Plant ucteu, moMuMo TpeOOBaHUS BbIIAaTh aHTUMCKOBOI
3anper, 3asBuI TpeboBaHue O npusHaHuu (declaration) apOUTPaXKHOI OTOBOPKU E€MCTBUTENb-
HO¥ (T.e. UCK O TPU3HAHUU), & HE UCK 00 UCTIOTHEHUU B HATYype HEraTUBHOIO 00513aTeIbCTBA U3
apOUTPaXKHOTO CoralleHus (T.e. He UCK o mpucyxaenun). Cya mpusHai cedst KOMIETEHTHBIM
paccMOTpPeTh UCK O MPU3HAHUU apOUTPAKHOM OrOBOPKY ACHCTBUTENIbHOI U BHIIATH COMYTCTBYIO-
Ui aHTUMCKOBOM 3aTIpeT, TOCYUTAB, YTO HET CMBIC/IA BBIHYXIATh CTOPOHBI MHUITMMPOBATH apOy-
Tpax TOJBKO ISl TOTO, YTOObI CHOPMUPOBAHHBII COCTaB apOUTpaka paCCMOTPEI MCK O MPU3Ha-
HUY apOUTPAXKHOTO COMTAIIICHUSI IECTBUTELHBIM U ITOATBEPIWIT CBOIO KOMITETEHIIHIO (CM.: AES
Ust- Kamenogorsk Hydropower Plant LLP v. Ust-Kamenogorsk Hydropower Plant JSC, [2011] EWCA
Civ 647 (27 May 2011), para. 107). HesicHO, mocuuTas 6bI aHTJIMHACKUIA CYIT, UTO Y HETO OTCYTCTBYET
KOMIIETEHIIMsI, €CJIU Obl UCTEeLl MPeAbsIBUI TpeOOBaHKE O BblAaye aHTUMCKOBOTO 3aIpeTa B BUE
KJIACCUYECKOTO 00513aTEJIbCTBEHHOTO MCKa O MPUCYKIEHUU.

' 0OAO Gazprom v. Ministry of Energy of the Republic of Lithuania, Final Award, SCC Case
Ne V (125/2011), July 31, 2012 (moctynHo B MHTepHeTe mo aapecy: www.globalarbitrationreview.
com/cdn/files/gar/articles/Gazprom_v_Lithuania_Final Award.pdf).

2 Ibid. Paras. 264—268
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«IIPU3HATD, YTO MHUIIMUPOBAHNE U TATbHENIIIee BeleHUe [0 | TBETIMKOM JIMTOBCKO-
ro cyaebHOoro nmpolecca, OrrMCaHHOTrO BhILIE, ObUIO YACTUYHO MIPOU3BEAECHO B HapyIlle-
HME apOUTPaXKHOI OTOBOPKHM, COEpKalleiics B aKIIMOHEPHOM COIJIALEHUH;

MpUKa3aTh [0|TBETUYMKY OTKA3aThCs OT TPEOOBAHUIA, 3as1BJICHHbIX B ITyHKTax 1.1, 1.3
u 1.4 [y]TouneHHoro [u]|cka [B 1uToBCcKOM cyne. — A.B.| ot 9 nexabps 2011 r., u orpa-
HUYUTH TpeOOBaHMS, 3asIBJIEHHBIE B ITYHKTE 1.6 [y|TouHeHHOTO [1]CcKa, 10 TpeboBaHMIA,
KOTOpbIe HEe OyIyT HapylaTh MpaBa U 00SI3aHHOCTU U3 aKLIMOHEPHOTO COTJIAIEHUS
1 KOTOpBIE [0]TBETYNK HE CMOXET MPEAbSIBUTh B apOUTPaX B COOTBETCTBUM C apOu-
TPaKHOU OTOBOPKOIL, comepsKaIieiics: B aKIlMOHEPHOM COTJIAIIIEHU».

O4YeBUAHO, YTO UCK 00 MCIIOJTHEHUH 00s13aTeIbCTBA B HATYype U3BECTEH U POC-
CUIiCKOMY MaTepuaibHOMY TipaBy. Ho Bompoc mpucyxneHus: K UCTIOJTHEHUIO
B HAType HeeamueHbix 00SI3aTEIIbCTB B POCCUIICKOI TOKTPHHE UCCICIOBAaH CKY/I-
Ho. C Touku 3peHust A.I'. KapaneTosa, o0LIMM CPeICTBOM 3allIUTHI B ClIydae Hapy-
ILIEHYsI HEraTUBHOTO 00s13aTe/ILCTBA 10 POCCUICKOMY MPaBY SIBJISIETCS] BO3MEIIECHUE
YOBITKOB'. OTHOCUTEIBHO BO3MOXKHOCTH MTPUCYXKIEHUS HEraTUBHbBIX 00S13aTEJIbCTB
K ucrioyiHeHmio B Hatype A.I'. KapareToB 3aMedaeT, 4To OMHIM 13 HanboJIee Cephe3-
HBIX IPEIISITCTBUI K TAKOMY ITPUCYKICHUIO B POCCUICKOM ITpaBe SIBJSIETCS TO, UYTO
CyneOHbBIM pelIeHEeM MOXKET ObITh OJIOKMpPOBaHa peaau3alivs HeonpeaeJeHHOro
Kpyra CyObeKTUBHBIX MPaB (CyObEKTUBHBIE MTPaBa (HaKTUIECKU MTPEKPATATCS ), YTO
He gomnyckaercd 1. 2 c¢t. 9 'K PD. BmecTte ¢ TeM ncciaenoBaTeslb TOAYEPKUBAET,
YTO JaHHas MpodjIeMa CTOMT MEHEe OCTPO B CUTYaIIUSIX, B KOTOPBIX peaau3alius
MpaBa OJIOKUPYETCS JIMILb B OTHOILIEHUSIX C KPEAUTOPOM, a HE C TPEThbUMU JIUlia-
MM (KOT/1a JOTOBOPHOE yCI0BHE CHOPMYTUPOBAHO COOTBETCTBYIOIIMM 00pa3oM).
Taxk, B cirydyae TIpUCYKICHNS K UCTIOJTHEHHUIO 3aeMIIUKOM 00sI3aTeIbCTBA HE TIPHU-
BJIEKATh HOBBIX KPEIUTOB 3aeMIIIMK OyIET OTPaHUYEH B COOTBETCTBYIOIIMX ITPaBax
B OTHOWIEHUSIX C APYTUMHU YYaCTHUKaAMU 000poTa, T.€. CO BCEMU MOTEHIIUATbHBI-
MM HOBBIMU KpeauTopamu. [1on1o6GHOro He MpOUCXOAUT B CIydae C apOUTPaKHbIM
corjialeHueM, Te MPUCYKICHIEe K UCTIOJTHEHHUIO He TI0aBaTh MCK B HEOTOBOPEH-
HBII (hopyM OyIeT NeliCTBOBATh JIUIIb B OTHOILIEHMSIX C KPEIUTOPOM I10 00sI3aTe b-
CTBY U3 apOMTpaxkHOro coraiieHus. bojee Toro, mpucyxiaeHue K UCIIOJIHEHUIO
B HAType HETaTUBHOI'O 00s13aTeIbCTBA U3 apOUTPAKHOTO COTJIAlIEHUS He TTPeKpa-
TUT TIpaBO Ha ITOAavy MCKa B MHOM (DopyM (TOCymTapCTBEHHBIN CYII) KaK TaKOBOE,
HO OyIeT IMPemnsITCTBOBATh €ro JaJbHEHIIIEMY OCYILIECTBICHUIO JIUIITh ITPU TaHHBIX
akTryeckux oocTosTeIbCTBAX2. MHBIMU CJTIOBAMU, HUYTO HE MTOMeIIaeT CTOPOHE

' Kapanemoe A.I' TlocnenctBusi HapyLIeHUs HETaTUBHBIX KOBEHAHTOB B (PMHAHCOBBIX CleJKax //
YactHoe 1paBo u uHaHCOBLI peiHOK: CO. cT. Boim. 1 / OtB. pen. M.JI. bamikaros. — M.: Craryr,
2011 (CIIC «KoHncynbranTILnoc»).

2 AHaJIOrM4HOM JIOTMKY MTPUIEPKUBAJICS 3aKOHOATEITb, (DOPMYIUPYsT HOPMY 00 OTKA3€ OT 002080PHbIX

mpaB (waiver) (1. 6 cT. 450.1 T'K PD): «...B cy4asix, KOr1a CTOPOHA, OCYIIIECTBIISIONIAst IPEAPUHMI-
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apOUTPaKHOTO COTJIAIIICHUSI OOPATUTHCS B TOCYIAPCTBEHHBIN CYII C ICKOM I10 APY-
TOMY CIIOpPY M Pa3pelInTh 3TOT CIIOP B TOCYIAPCTBEHHOM CYIIE ¢ coracus (HaIpu-
Mep, MOJTYAJIMBOTO' ) IPYTOM CTOPOHBI apOUTPasKHOTO cormamreHus. [Toatomy mipu-
CYXXIIeHME K UCTIOJTHEHHIO B HATYpPe HETAaTUBHOTO 00sI3aTeJICTBA M3 apOUTPaKHOTO
coTJIallieHUsI He OyIeT MTPOTUBOPEYNTDH POCCUICKOMY MaTepHaTbHOMY TIPaBy.

Ha mpakTike Tpe6oBaHMS O MPUCYXKICHUH K UCTIOTHEHUIO B HATYpe HETaTHUB-
HOTO 00513aTeILCTBA TT0 POCCHICKOMY TIPaBY YAOBICTBOPSIOTCS POCCUNCKUMU
cymamu2, Tax, o aesy IlerpoaBopiioBoii cObIToBOM KoMmaHuu (Ne A56-34120/02)
DAC CeBepo-3amagHoro okpyra IoJBepr aHaJIM3y JOrOBOPHOE YCIOBUE «HE
COBEpPIIATh CAMOCTOSITCILHBIX IEHCTBUI IO COOPY ITIATeXKel 3a SIEKTPUICCKYIO
SHEPTUIO, TTOCTABJIIEMYIO IO IOTOBOPAaM dHEProcHaOXeHUsI»*. B MOTUBHpPOBOU-
Hoit yactu ¢y cocnaics Ha cT. 307 'K PO, mpssmo morrycKaroIyio 00si3aTeIbCTBa
C HETaTMBHBIM comepkaHneM, a Takke Ha cT. 309 'K PO, mpemycmarpuBarolnyio,
YTO 00s13aTeIbCTBA JOJIKHBI UCITOTHSITHCS HamIeXXamM oopa3oM. B pesynbrate
CyI TIPUCYIVII UCTIOTHEHE B HaType 00s13aTeIbCTBA U3 PaCCMaTPMUBaeMOTO YCIIO-
BUSI TOTOBOPA, TIOCTAHOBUB 00513aTh OTBETYMKA HE COBEPIIIATh ICCTBUIA, TIPEIy-
CMOTPEHHBIX CIIOPHBIM ITYHKTOM JOTOBOpA.

Poccuiickoii cymeOHOM MpaKTUKe U3BECTHO W IPUCYKICHNUE K NCTIOJTHEHUIO
B HaType 00513aTeILCTB, KOTOPBIE, TTOJIB3YSICh AaHTIIMICKON TePMUHOJIOTHEH, MOXK-
HO Ha3BaTh «IT0Ipa3yMeBaeMbIMI»*. [103TOMY KaK OBI C TOUYKH 3pEHHS POCCHIICKO-

MaTeJIbCKYIO e TeIbHOCTD, MIPY HACTYTUIEHUN OOCTOSITEIBCTB. .. CITYXAIIUX OCHOBAHUEM [UISI OCY-
LIECTBJICHUS OIIPEIEJICHHOTO TIpaBa 0 I0TOBOPY, 3asIBJISICT OTKA3 OT OCYILECTBIIEHUS 3TOTO 1paBa,
B MOCJIEIYIOIIEM OCYILIECTBIICHUE STOTO TIPaBa 10 MeM Jce OCHOBAHUSM HE TOTTYCKACTCS, 3d UCKAHYe-
HUeM cayuaes, K0e0a aHanoeu4Hvle 00Cmosmenbcmea Hacmynuau 6Ho6b» (Kypcus Moil. — A.B.).

' Tocranosnenust [pesuaryma BAC PD ot 21 despansa 2012 r. Ne 13104/11, ot 23 anpenst 2013 1.
Ne 1649/13; ApbutpaxkHoro cyna YpaibcKoro okpyra ot 7 aBrycra 2014 r. Noe ®09-5112/14 o
ey Ne A60-44635/2013.

2 CM., HampuMep, MocTaHoBJIeHUE [[eCSITOro apOUTPaXKHOTO AMe UISIIIMOHHOTO Cy/a OT 27 CeHTSA0PsT
2010 r. o neny Ne A41-8304/10 (uctioM ObLIO 3asiBJIeHO TpeOoBaHUe 00 00sI3aHUM Biaaelblia
00BEKTOB 3JIEKTPOCETEBOTO X03511ICTBA UCTIOJTHUTB YCIIOBUE TOr0BOPAa HEPTOCHAOXKEHNUST HE TIpe-
MSITCTBOBATH Mepe/iaue 3JIEKTPOIHEPTUY Ha SHEPTOTIPUHUMAIOIIIE YCTPONUCTBA; CY/l 0051341 OTBET-
4MKa He TMPersITCTBOBATh MEPETOKY 3JIEKTPOIHEPIUHU Yepe3 00 BEKThI AIEKTPOCETEBOrO X03SIMCTBA;
onpeneeHre OTMEHEHO CYIOM KacCallMOHHOM MHCTAHIINY TI0 MHBIM OCHOBAHMSIM, HEXKEJIA HEBO3-
MOXHOCTb TIPUCY3KICHUST K UCTIOTHEHUIO HETATUBHOTO 00513aTeIbCTBA B HATYPE).

3 Tlocranosienne ®AC Cesepo-3amamgHoro okpyra ot 20 mast 2003 r. Ne A56-34120/02.

4 TlocranoBnenune MAC LlenrtpanbHoro okpyra ot 11 okrsiopst 2010 r. o aemy Ne A09-565/2010 (1o
JIOrOBOpY GaHKOBCKOTO cyeTa OaHK 00si3aJIcsl BbIIABATh KIIMEHTY MM €T0 TIPEICTABUTEITIO TI0 JI0Be-
PEHHOCTH BBITIMCKH T10 CYETY U IPYrie HEOOXOMMMbIE TOKYMEHTBI [0 MEpe COBEPIIIEHUSI OTTepartnii
(Mopa3ymMeBaeTcst HeraTUBHOE 00SI3aTE/IbCTBO HE YMHUTh MPETISITCTBHIA B TIOJyYeHUH BBITUCOK); CY/T
YIOBJIETBOPHMJT IOTOBOPHOE TPeOOBaHME K OaHKY 00 YCTpaHEHMH TPETISITCTBU TS TOJTYYEHMST BBITTH-
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T'O IIpaBa HU OBLIO OXapaKTEePU30BaHO HETaTUBHOE 00S13aTeIbCTBO M3 apOUTpaK-
HOTO COTJIAIICHUS (SIBHOE WIIM TTOIpa3yMeBaeMoe), 3T0 He OyIeT IMPETsITCTBUEM
JIJIs1 YIOBJIETBOPEHMSI UCKA 00 UCTIOJIHEHNU B HAType TaKoro o0si3aTeIbCTBRA.

C 1 monsg 2015 r. ynoBieTBopeHNe McKa 00 UCITOJTHEHUU B HaType HeTaTUB-
HOTO 00s13aTeNIbCTBA OYIET a fortiori MOITyCTUMO B CBSI3M C BCTYIUICHHUEM B CHITY
usmeHeHui B cT. 393 'K PD, 1. 6 koTOpOii OymeT npsiMo mpeaycMaTpuBaTh BO3-
MOXKHOCTBH TPeOOBaTh MPeCceUCHMST HApYIICHUST HETaTUBHOTO 00SI3aTeIbCTBA!.

CoOTBETCTBEHHO, CTOPOHA, CIMTAIOIIASI CBOM TTpaBa M3 apOMUTPaKHOTO COTIa-
IIEHWST HAPYIIIEHHBIMH, MOXKET 00paTUTHCS B apOUTPaK ¢ UICKOM 00 UCTIOTHEHUM
apOUTPaKHOTO COTJIallieHsT B HaType. MIcK OymeT ymoBIeTBOPEH, €CIIM OH OyIeT
COOTBETCTBOBATh BBIBEICHHBIM POCCHIICKOI TTPaBOBOI JOKTPUHOU U3 CYIeOHOM
MPaKTUKN KpUTepusM 3¢ (PEeKTUBHOCTH, afeKBATHOCTU U 11€JIeCO00Pa3HOCTI?.
[MpakTUIecKy 3TH KPUTEPUH TTOBTOPSIIOT IIPETIITCTBUS TSI TTPUCYKICHUS NCITOI -
HEHUST 00513aTeNIbCTBA B HATYpe, 0000IIIEHHBIC Ha MEXKITyHAPOTHOM YPOBHE B TAKHMX
CBOIaX JOTOBOPHOTO IIpaBa, Kak, Harpumep, [Tpuatmmsr YHUIAPYA 20103,

Db bheKTUBHOCTH TAHHOTO CITOCO0Aa 3aIIUTHI (T.€. NCKa 00 MCIIOJTHEHUH B HATY-
pe HeraTMBHOTO 00S13aTeJIbCTBA M3 apOUTPAKHOTO COTIAIICHNST) He MOXKET BBI3BI-
BaTh COMHEHHMSI C TOYKH 3PEHUST POCCUIICKOTO MaTepHUaIbHOTO TTIpaBa.

Bo-nepBhIX, MOCKOIBKY HamjIeXXanmM (hopyMoM TSI TAaHHOTO MCKa SIBIIIETCS
apouTpax, 3aMHTepecoBaHHAs CTOpoHa MoxXeT Ha ocHoBaHUM KonBentmmu OOH

COK TIO CUETY M MHBIX TUIATEKHBIX JOKYMEHTOB); IIOCTAHOBJICHHE YeThIPHAIIIATOTO apOUTPas kKHOTO
ane/UIIIUOHHOTO cyna oT 22 okTs6pst 2012 1. o memy Ne A05-9174/2011 (1o moroBopy 9HeprocHao-
JKeHMsI OTBETUMK B3sUT Ha cebs1 00513aTeIbCTBO 00eCTIEUUTh OeCIPETSITCTBEHHBII JOITYCK MPeCTaBU -
TeJieli ceTeBOI OPraHM3alliy K 9HEPTOIPUHUMAIOIIVM YCTPOUCTBAM (ITOIpa3yMeBaeTCst 00s13aTeb-
CTBO He TPETIATCTBOBATH IOITYCKY — MPUMED, aHAIOTUYHBIN ipuBeneHHOMY u3 «Chitty on Contracts»
BBIILIE); CY/I TOCTAHOBUJI 00513aTh OTBETYMKA O0ECIIEUNTh OECIPEMSITCTBEHHBIN IOMYCK); ane/UISILIMOH -
Hoe orpeziesieHrne MoCKOBCKOTo ropoackoro cyaa ot 12 arpesist 2013 1. o memy Ne 11-9601 (1o goro-
BODY, colepKaleMy 2JIEMEHTBI JIMIEH3MOHHOTO U TUITOTPad)CKOT0, U3AATEILCTBO 00SI3a7I0Ch M3/IATh
KHUTY TUpaxXoM B 1000 3K3eMIUISIpOB (Moapa3yMeBaeTCs HEraTMBHOE 00513aTeIbCTBO HE U31aBaTh KHU-
Ty GOJIBIINM TUPAKOM); M30ATEITbCTBO M3IaI0 KHUTY TUPaXoM B 2000 5K3eMILISIPOB, TIO3TOMY CYIT
BBIHEC 3alPeT B TOM YKCIIe Ha JaJTbHEliIee N3rOTOBIeHNE KOHTPAa(haKTHBIX 9K3EMILUISIPOB).

DenepanbHblii 3aKoH oT 8 MapTa 2015 1. No 42-D3 «O BHeceHMU U3MEHEHMIiA B 4acThb MepByto ['pax-
naHckoro konekca Poccuiickoit denepariyiv».

2 Kapanemos A.I. Yxa3. cou. C. 115.

CornacHo ct. 7.2.2 TpunuunoB YHUIPYA 2010 TakuMu NpensiTCTBUSIMU SIBJISTIOTCST CJIEYIO-
1IMe 00CTOSTEbCTBA: 1) MCTIOTHEHNE HEBO3MOXKHO C TIPABOBO# WK (haKTUUECKOI TOUYKU 3PEHUS,
2) UCTIOTHEHKE WITH, TIe HEOOXOIUMO, TIPUCYKICHKE K HEMY YPE3MEPHO 3aTPYIHUTEIBHO 1 3aTpaT-
HO; 3) cTOpoHa, MMeloIIast TPaBo TPeOOBATL UCTIOTHEHMSI, MOXET ITOJYYMTh UCTIOJTHEHHUE OT IpYy-
Toro cyobeKTa; 4) UCIOTHEHNE 00s13aTeIbCTBA TECHO CBSI3aHO C JIMYHOCTBIO; 5) CTOpOHA, UMEI0-
11ast paBo TpeOOBaTh UCIIOJIHEHUSI, HEe TPeOYeT UCTIOJIHEHUST B Pa3yMHBII CPOK I1OCJIe TOTO, KakK
9Ta CTOPOHA y3Haja WM JOJKHA Oblla Y3HATh O HEMCITOJIHEHUN.
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0 TIPU3HAHWM U TIPUBEICHUHY B UCTIOTHEHNE MHOCTPAHHBIX apOUTPaXKHBIX pelie-
Huit (Hoto-Mopk, 10 utonst 1958 r.) (naee — Hoto-MopKcKast KOHBeHIMs1) 00pa-
TUATHCS 3a IPU3HAHUEM U TIPUBEICHIEM B UCIIOJTHEHNE apOUTPAsKHOTO PEIIeHUS
B (hOopyM, B KOTOPOM B HapyIIIeHUE TaHHOI apONTPaKHOI OTOBOPKHU BEIETCS IIPO-
1recc. PerreHure 06 MCITOTHEHNN 003aTeIBCTB U3 apOUTPasKHOM OTOBOPKM B CITY-
yae IMMpU3HAHUS ITPUOOPETET IMPEKITI03UBHEBIN 3D (EKT B TOCyTapCcTBe IPU3HAHNS,
YTO MMPUBEAET K IIPUOCTAHOBIICHHUIO TIpOliecca B Cye 3TOTO TOCyIapCTBa.

Bo-BTOpPBIX, B 3apy0esKHBIX ITPAaBOITOPSAKAX ITPOOIeMa NCITOTHEHUS pEIIeHII
ITO MICKaM O TIPUCYKICHUN PEIIAeTCS MHCTUTYTOM astreinte, KOTOPBIN IIpeacTaB-
JISIET OO0 MPUCYKICHNE OTBETUYNKA K YIUIATe UCTILY OTIPeIeIeHHON TeHEXKHOM
CYMMBI 3a KaXIbIi TeHb (HEIENI0, MECSIT) HENCITOTHEHNS TODKHUKOM pellie-
HUS, TIPUCYKIAIOIIETO €T0 COBEPIINTH KAKOe-JIN00 AeiCTBHE MIN BO3IEPKATHCS
OT OTIpENeICHHOTO NecTBUS'. IMEHHO TaK B OTHOM M3 AeJI 00CCITeUMIT NCTION-
HEHME CBOETO BHEIOTOBOPHOIO IIPMKa3a IMPeKpaTUTh CyaeOHBIN ITPOIIeCe 3a Ipa-
Huneit Kaccanyonnsnii cyn ®panunm?. [Mocranosinenuem Inenyma BAC PO
oT 4 ampenst 2014 1. Ne 22 «O HeKOTOPBIX BOIIPOCcaX MPUCYKISHUS B3BICKATEIIO
TMEHEeXKHBIX CPENCTB 3a HEUCITOJHEeHNE CyIeOHOTO aKTa» aHAJIOT astreinte BBEACH
U B POCCUMCKUI MPABOIIOPSAOK.

Bo3MOXHO pe30HHOE BO3paxkeHMe, YTO 3aIIUTa ITPaB U3 apOUTPasKHOTO COTTa-
IIIEHNUS B UICKOBOI (hopMe 3aiiMeT CIIMIITKOM MHOTO IParoleHHOTO BPeMEHH.

OmHaKO MO aHAJIOTUM C aHTJIMICKUM TIporieccoM B Poccum cTopoHe, mmomaro-
IIei UCK 00 MCTTOJTHEHUY 00513aTe/IhCTBA U3 apOUTPaKHOTO COTTIAIIICHNS B HAType,
JIOJDKHA OBITH TOCTYITHA Mepa 00eCITeYeHIsT TaHHOTO MCKa, 3arpelaroliasi CTOpOHe,
HapyIIamoIel apouTpaskHOE COITAIeHNE, TIPOIOJIKATh IIPOIIECC B HEOTOBOPEHHOM
bopyme. OOpaTUTHCS 3a TAKOI 00eCITeINTETLHON MEPOi MOKHO KaK B CYII’, TAK U B
apOMTpax, eCIM 3TO MO3BOJISIOT lex arbitri NiTn apOMTpPaKHBIC TIPABUIIA.

B xauectBe mpumepa cHoBa ripuBeneM aeiao OAO Gazprom v. Ministry of Energy of
the Republic of Lithuania, B KOTOpOM MCTEIl BMECTE C IIPEIBSIBIICHIEM HCKa 00 MCITON-

' Ilsaiieepm K., Kémy X. CpaBHutenbHoe yacTHoe rpaBo: B 2 1. T. I: OcuoBsl. T. 11: ToroBop. Heo-
cHoBatesbHoe oboramenue. [lemukT / [lep. ¢ Hem. — M.: MexayHap. oTHoteHust, 2010. C. 478—
481; c1. 7.2.4 Mpunuunos YHUIPYA 2010.

Banque Worms ¢/ Epoux Brachot et autres. B 6pasunbckom nene Companhia Paranaense de Ener-
gia — COPEL v. UEG Araucdria Ltda. (Third court of public finances of Curitiba, 24334, 15 March
2004) cyn TakKe MCITONb30Ba astreinte IUTst 00eCTieYeHMsI UICTIOTHEHUSI aHTUMCKOBOTO 3arpeta. Ho
TPaBOMEPHOCTDb BEIHECEHUSI OPa3MIILCKUM CYIOM AaHTUMCKOBOTO 3arpeTa B IaHHOM JieJie CTIOPHa,
TaK Kak OH ObUI HampaBJIeH MPOTUB MPOIOLKEHUSI Mpoliecca B apOoUTpaxe, YTO HapyllaeT IpUH-
LIUTI KOMTIETEHITU U -KOMITCTEHIIVH.

[MTynkre 2, 23 uHbOopMatmonHoro rmuckMa [pesummyma BAC PO ot 7 utornst 2004 1. Ne 78 «O630p
MPaKTUKK TPUMEHEHUsT apOUTPakKHBIMU CYaMU MPEIBAPUTENbHBIX 00ECIEYUTEbHBIX MEep»
(manee — MHdopmarmonHoe mucbmo Ne 78).

210



A.B. Bankos

HEHUHU apOMTPaKHOTO COTJIAIIICHNS B HAType TaKKe TOIaI TIOBTOPSIIOIIEee MCKO-
BOE TpeOOBaHME 3asIBIICHUE O TIPUHSITUH YPe3BBIYaitHBIM apouTpoM A.Sl. BaH neH
Beprom (A.J. van den Berg) Mep obecrieueHrsI JaHHOTO MCKa B BUIE 3a1IpeTa Ipo-
JIOJDKATh IpoLIecc B IUTOBCKOM cyae'. M xoTst A.S1. BaH neH bepr oTkasan B Beimaue
o0ecITeunTeTbHOM MEphI, CIeIal OH 3TO JIMIIH 110 TIPOIECCYaTbHOMY OCHOBAHUIO
HeIO0Ka3aHHOCTY CUTYAlLINK SKCTPEHHOCTH (Urgency), HeOOXOMMMOM TSI TIOTyYeHUST
00eCITeunTeTbHOM Mephl OT 3KCTPEHHOTO apouTpa B cooTBeTcTBUM ¢ [IpaBmiamMm
ApOUTPaKHOTO MHCTUTYTA MPK TOproBO-IIPOMBINIICHHOM TTaiate CTOKTOIbMaZ.

OTmune TpenIaracMoro HaMy MOAXoa OT paHee BHICKA3BIBABIIIMXCST® COCTOUT
B TOM, 9TO O0ECIIeUBaeMBbIM NCKOM SIBJIIETCST HE ICK M3 OCHOBHOTO MaTepHaIbHO-
IIPaBOBOTO OTHOIICHUS (HATIPIMED, IOTOBOPHOTO), a ICK M3 00S13aTEIIHCTBA, TTOPOXK-
IIEHHOTO apOMTpaKHBIM cornameHueM. Jlajxee OymeT paccCMOTpEeHO BBIHECEHHE
AHTUMCKOBBIX 3aIIPETOB B (DOpMe 00eCTICUNTETLHOI MEPBI POCCUMCKIM CYIOM.

OCHOBHBIM TIPETISITCTBUEM IJISI BEIHECEHUS POCCUMCKUM CYIOM aHTUHUCKO-
BBIX 3aIIPETOB B (popMe 00ECITeUNTETHbHBIX MEpP, C TOUKM 3PEHUS MPEIIICCTBYIO-
IINX aBTOpPOB, ObuTa (popmyaupoBka 11. 2 4. 1 cT. 91 AITK P®. CoriacHo aToMy
IYHKTY 00€CIIeUYnTEeIbHON MEpOIf MOXKET OBITh 3aIIpeIicHUe OTBETIYMKY U IPYTUM
JIAIIAaM COBepIIaTh ONpene/IcHHBIC IeMCTBHS, Kacarolrecs mpeameTa cropa. I[1po-
6sreMy co3maeT (popMyIMPOBKA O 3aTIpeTe NEUCTBUI, «KaCarouuxcs npeomema cno-
pa». Kak paszpacaun [Tneaym BAC PO, mobast obecrieunTeIbHast Mepa TODKHA
OBITH CBSI3aHA C TIPEIMETOM 3asIBJICHHOTO TpeOOBaHMsI, JOJDKHA OBITh COpa3MepHa
€My ¥ TOJDKHA 00eCTIeYrBaTh (PAKTHUUECKYIO PeaIM3alIMIo 1IeIM 00eCTIeUnTe TbHBIX
Mmep‘. [IpeniecTBylolIre aBTOPLI MO, «TpedoBaHUEeM» TTOHUMAJIA TpeOoBaHUE U3
OCHOBHOTO MaTepPHAIbHO-TIPABOBOTO OTHOIICHMS, YTO OXXKUIAEMO IIPUBOIMIIO MX
K BBIBOZY O HEIOITYCTUMOCTH aHTUMCKOBBIX 3ampeToB B Poccum.

' OAO Gazprom v. Ministry of Energy of the Republic of Lithuania, paras. 78—79.

2 Tlpunoxenwue II x ITpaBuiam ApOUTPakHOTO MHCTUTYTA MPU TOProBO-MPOMBIIILIEHHOM Maja-
te CToKrosIbMa.

3 Xodeikur P.M. AHTUUCKOBBIE 00ECTIEYUTETbHBIE MEPhI B IIMBUIMCTUYECKOM MPOLIECCE U MEXKIY-
HapoIHOM apbuTpaxe // Bormpockl MexKIyHapoIHOTO YaCTHOTO, CPABHUTEIBHOTO U IPask IaHCKO-
TO TIpaBa, MeXIyHapoIHOTO KoMMepueckoro apoutpaxa: LIBER AMICORUM B yectb A.A. Koc-
tuHa, O.H. 3umenkoBoii, H.I'. Enuceesa / Coct. u HayuH. pen. C.H. Jle6enes, E.B. KabaTosa,
A.N. Mypanos, E.B. Bepinnuna. — M.: Craryr, 2013; 40bikun A. M. UTHCTUTYT «QHTUUCKOBBIX
obecreunTebHBIX Mep» (anti-suit injunctions) 1 BO3MOXHOCTb €ro MPUMEHEHUsI POCCUIICKUMU
CylaMU B CBSI3M C OCYIIECTBICHUEM TPETEIICKOro pa3buparesnbctBa // HoBble TOpU30HTHI MEX/TY-
HapoaHoro apoutpaxa. Beim. 1: C6. c1. / [Ton pen. A.B. Acockosa, H.I'. BunkoBoii, P.M. Xoabi-
kuHa. — M.: Uudorponuk Menua, 2013; Spkoe B. B. [IpnMeHeH1e aHTUICKOBBIX 00€CTIeUnTeNb-
HBIX MEP POCCUICKMMU cyaMu: Tiouemy Obl 1 HeT? // 3akoH. 2014. Ne 8.

4 Iyukr 10 mocranosnenust [Tnenyma BAC PO ot 12 oktsi6opst 2006 . Ne 55 «O rnpruMeHeHUr apouT-
PakKHBIMU CyIaMU 00eCTeUnTeIbHBIX Mep» (1ajee — [TocTaHoBeHne Ne 55).
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P.M. XompIKH NCXOTUT 13 HEOOXOIUMOCTH MOMCKA B POCCUIICKOM IIPAaBOTIO-
psIIKe aHaJora aHTMMCKOBBIX 3aIPETOB Cpear Mep obecrieueHUs UcKa U3 OCHOB-
HOro MaTepUaibHO-MTPABOBOTO OTHOLIEHUSI. ABTOP CPaBHMBAET 8Hed02080pHble
AHTUUCKOBBIE 3aMPEThI U TAK HAa3bIBAEMbIE aHMUAPOUmMpPAdiCHble 3ATIPETHI (anti-ar-
bitration injunctions) ¢ pOCCUMCKNMHM 00ECTICUNTEIbHBIMUA MEPAMU U TIPUXOIUT
K BBIBOIY O TOM, YTO POCCHIICKOE MPaBO Ha TaHHOM 3Talle He MOITycKaeT Mpu-
HSTUS UX poccuiickuM cyaoM'. K coxkaneHuio, octaeTcsl 10 KOHLIA HEMOHSITHOMN
ITO3ULIMST aBTOPA ITO BOIIPOCY AOITYCTUMOCTH TIPUHSITUASI POCCUNCKNM CYIOM 0020-
680pHbIX AHTUMCKOBBIX 3aIIPETOB.

Crnenmyet cornacuthbesi ¢ P.M. XOnbIKMHBIM, YTO MHCTUTYT BHEIOTOBOPHBIX AHTH -
HMCKOBBIX 3aMPETOB, UMEIONIMI KOPHU B MIpaBe CIpaBeIIMBOCTH?, HACTOJBKO CBOE-
o0pa3eH, YTo BpsiJi JIM MOXKHO HAlTHU €ro aHaJIoT B pOCCUICKOM MPaBOMOPSIAKE.

A.W. S apIKH TaxsKe TTPOBOIUT CPAaBHEHME, HO Y3KE MEXKITY 002080pHbIMU AHTH -
HMCKOBBIMU 3aIIpeTaMU M POCCUMCKUMU MepaMU 00ecTIeueHusI MCKa U3 OCHOBHO-
ro MaTepUaIbHO-TIPABOBOr0 OTHOLLEHUST U MPUXOAUT K JOBOJBHO OXUIAEMOMY
BBIBOJIY O TOM, 4TO B cujty (hopmyinpoBoK ATTK P® noroBopHbie aHTUMCKOBBIE
3aIIPEeThI YYKIBI POCCUMCKOMY IIPaBY’.

HarnpoTus, B.B. fIpkoB, He TpoBoas pa3nnunii MexXay JOTOBOPHBIMU U BHEIO-
TOBOPHBIMUY aHTUMCKOBBIMU 3aTIpeTaMu, MPUXOIUT K IMPOTHUBOMOJ0XKHOMY BbIBOLY
0 TOM, YTO aHTUMCKOBBIE 3aIPEThI BIIOJHE YKJIAAbIBAIOTCS B MIPOKPYCTOBO JIOXKE POC-
CUICKIX Mep 00ecITeueHHsI FICKa T10 CITopaM M3 OCHOBHOTO MaTepUAIEHO-TIPABOBOTO
otHotreHus*. [loaxon aBTopa OCHOBAH IO CYTHM TOJIbKO Ha YPe3MEPHO IITMPOKOM
MMOHUMaHWU KaTeropyu «deiicmeuil, kacaroujuxcs npedmema cnopa». I'lonaraem, 4to
JTAHHBI TTOAXOM AOJKEH ObITh OTBEPTHYT, KaK HE OCHOBAHHBIN Ha 3aKOHE.

Kpowme Toro, mogxon B.B. SIpkoBa He TT03BOISIET IPUMEHSTH 1pedsapument-
Hble 00ECTIeUNTEIbHbIE MEPhI JOCTATOYHO 3(P(HEKTUBHO, XOTSI UMEHHO B HUX, KaK
B Mepax, CITOCOOHBIX OBICTPO YAOBAETBOPUTH MHTEPEC 3asiBUTES 110 MPEaoT-
BpallleHUIO WM MPeceYeHn 0 MpUUMHEeHUS yiiep0a, 3a4acTyro U 3aMHTepeCcOBaH
3agButesb. Eciu Benen 3a B.B. A pKOBbIM UCXOAUTH U3 TOTO, YTO oOecTieurBae-
MBIM MCKOM SIBJISIETCSI UICK U3 OCHOBHOTO MaTepPUaIbHO-TIPABOBOTO OTHOIIIEHMS,
TO MPUMEHEHUE MPeABAPUTETIbHBIX 00€CIIEUUTEIbHBIX MEP POCCUNCKUM CYI0M
CY3UTCSI TOJILKO A0 CIy4YaeB, KOTAa XapakTep MaTepualibHO-MIPABOBOIO CIOpa
MMOOY>KIaeT OTBETYMKA K TIPEIbSIBJICHUIO NCKa (BCTPEUHOTO McKa) K ucTiy. MHbBI-
MM CJIOBaMU, Y OTBETYMKA B HEOTOBOPEHHOM (hopyMe He OymeT BO3MOXHOCTU

' Xoowixun P.M. Yxa3. cou. C. 286—290, 294.

2 Raphael Th. Op. cit. Paras. 2.02—2.09; Xomuu M.C. CynebHble NprKa3bl, BBIHOCUMbIE TOCYyAap-
CTBEHHBIMU CY/IaMU C LIeJIbI0 COOJIOIEHUST CTOPOHAMY apOUTPaXKHOTO comiaiieHus // BectHuk
MEXIyHapoaHOro Kommepueckoro apoutpaxa. 2013. Ne 7(1). C. 93.

3 Howvicun A.H. Yka3. cou. C. 241—266.
4 fpkoe B.B. Yxa3. cou. C. 87—88.
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yIepKaTh IIpeaBapuTeIbHbIC 00eCTICUNTEIbHBIC MEPHI B POCCUIICKOM CYIIe, eCITr
y HETO HEeT MPUHIIUMITMAIBLHOIO MHTepeca B NMPeabsIBICHUN TPeOOBaHUS K UCTILY.

JleiicTBUTENIbHO, B IPYMMEHEHU M aHTUMCKOBBIX 3alPETOB 3aMHTEPECOBAH B Mep-
BYIO OUYepellb OTBETUMK B MPOLIECCE B HEOTOBOPEHHOM (hopyMe. ¥ TaKOro OTBET-
YHKa MOXET BOZHUKHYTD XXeJIaHNEe 00PaTUTHCS B POCCUICKMI CyI 3a OBICTPOit
MpeaBapuTeIbHOU 00eCceUnTEIbHOM MEPOIA IJIs1 BOCHIPEISITCTBOBAHUSI BEAEHUIO
3TOrO Mpoliecca B HEOroBOpeHHOM hopyMe B 3apyoexkHoM cyne. [Tpeanonoxum,
YTO POCCUNCKUIA Cyll yIOBIETBOPUT 3asIBJIEHUE O MPUHSTUU TIpeaBapUTEIbHBIX
obecreunTenbHBIX Mep'. Ho B Poccnu mipenBapuTeIbHBIC 00€CTIEUUTEIPHBIC MEPhI
HE MOTYT CYIIIECTBOBATh caMu I10 cebe. B cooTBeTCTBUU ¢ TpeOoBaHUSIMU CT. 99
AITK P® otBeTuMK B IIpoliecce B HEOrOBOPEHHOM (hopyme, oydnBInMid B Poccum
MpeaBapuTeIbHYI0 obecreunTe/IbHYI0 Mepy (aHTUMUCKOBOI 3ampeT), OyneT o0si-
3aH B JaJIbHEHIIIEM TT01aTh B JOTOBOPHEIN (hopyM (apOUTpaxk) MCK, MHAUYE TIPel-
BapuTebHAas obecreunTeIbHass Mepa OyneT cHaTa. Ho Torma ecinu y oTBeTunKa
HET UHTepeca B MPeabsIBICHUN TpeOOBaHMS K UCTILY AaXe B JOTOBOPHOM (opy-
Me (TIpuyeMm 3TOT uHTepec, 1o B.B. fApkoBy, 1o/keH mpoucTeKaTh U3 OCHOBHOTO
MaTepraIbHO-TIPAaBOBOTO OTHOIIECHMST), TO OTBETUYMK HE CMOXKET yIAePKaTh MOJTY-
YEHHYIO B POCCHUICKOM Cye 00eCTICUUTEbHYIO MEpY.

Ham BuauTcs, 4To yKazaHHBIMU aBTOpaMU ObLT HEBEPHO pellieH BOIPOC KBa-
JU@UKALIMUM UHCTUTYTa TOTOBOPHBIX aHTUMCKOBBIX 3alPETOB C MO3ULIUU POC-
CUIICKOTrO Ipasa.

IMpexne Bcero B Poccuu nmpuMmeHeHue Mep obecrnieuyeHUsT McKa JOMyCTUMO
rocJjie Bo30yXIeHHUs Aesia UKW B CBSI3U C €r0 CKOPBIM BO30YXIeHueM (rpeaBa-
puTebHbIe 00ecneuuTeIbHbIE MePhl B apOUTpakHOM mpotiecce). [Ipu aTom nox
«JIeJIOM» OOBIYHO TTIOHUMAJICSI CTIOP U3 OCHOBHOTO MaTepHaIbHOTO ITPAaBOOTHOIIIC-
Hus. Ha poanHe e aHTMMCKOBBIX 3aIIPETOB — B AHIVIMM — BBIHECEHUE aHTUHC-
KOBBIX 3aMPETOB, KaK YKa3bIBaJOCh BbIIIIE, TOMYCKAETCS U MPU OTCYTCTBUU TIPO-
1iecca o UCKy U3 OCHOBHOTO MaTepUabHOTO TPABOOTHOIIEHUS B HAUIEXAIlEeM
apouTpaxkHoM hopyMe I HaMePEHMST MTHALIMAPOBATh TaKO IIpoIiecc.

Torma oueBumHO, YTO chepa MPUMEHEHUSI AHTUMCKOBBIX 3aIIPETOB ropas3ao
1IMPE, YeM UX UCTI0JIb30BaHME UCKITIOUUTEbHO U1 0OeciedeH s MCKa U3 OCHOB-
HOTO MaTepPUAIbHOTO MPABOOTHOLLIEHUS. TakuM 00pa3oM, Ha JAHHOM 3Tare ycio-
BHEM BBIHECCHMS B Poccum aHTUMCKOBOTO 3ampeTa B (hopMe 00eCIIeYnTeTbHOMN
MephlI SBJIsIeTCS TIpeABapuTeIbHas IMogavya Mcka 00 MCIOJHEHUHU B HAaType 00s1-
3aTeJIbCTBA U3 apOUTPAKHOTO COTJIAIIeHUS.

B uenom mpennioxeHHoOe pellieHrue BIUCHIBAETCS B U3JI0XeHHY10 [Ipe3u-
nnymom BAC P® kBanudukalimo aHTUMCKOBOTO 3arpeTa Kak 00ecneynTelb-

' TlynkT 30 nndopmammonHoro nuckma [Ipesummyma BAC P® ot 9 utonst 2013 r. Ne 158 «O630p
MPAKTUKU PACCMOTPEHUsT apOUTPaXXHBIMU CyIaMHU JIEJT C Y4aCTHEM MHOCTPAHHBIX JIUI» (1anee —
MndbopmarmonHoe mucbMo Ne 158).
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Hoit Mepbl («[IpuHSTbIe MHOCTPAHHBIM CYIOM 00echeuumenbhble Mepbl |[KypCUB
Moii. — A.B.] B BuJge 3ampeTa Ha ydyacTHe B paCCMOTPEHUM criopa B cynax Poc-
cuiickoit Menepainy He MPENSITCTBYIOT PACCMOTPEHMIO CITOPa KOMIIETEHTHBIM
POCCUMCKIM CYIOM»') — C TeM JIMIIb 3aMeYaHEM, YTO 00eCTIeUnTeIbHas Mepa —
He eIMHCTBEHHas IIpoLieccyaibHast (hopMa ISl JOTOBOPHbBIX AaHTUMCKOBBIX 3aI1pe-
ToB B Poccun.

HcrionHeHne ONMMCcaHHOM 00eCeYnTETbHOM MEPhI 00eCITeYNBAETCS BO3MOXK-
HOCTBIO HaJIOXKeHUsI cyeOHOoro mtpada 3a HeMCIoJHeHUe cyaeoHoro akra (4. 2
cT. 96, cT. 119, 332 AIIK P®). Poccuiickoe 3aKOHOAATEILCTBO TAKXKE IIPeaycMa-
TPUBAaEeT CAaHKIMM 33 HEyBaXKEHUE K CyIy, T.€. OTBETCTBEHHOCTb 32 HEUCITOIHE-
Hue cynebHoro akTa (cT. 315 YK P®D).

IMomBoms MpOMEKyTOUHBIN UTOT, CJIEAYET CAEIaTh BBIBOI, UTO HIYETO HE IPETISIT-
CTBYET IPUMEHEHHIO apOUTPaXKeM TOTOBOPHBIX AaHTMMCKOBBIX 3aIIPETOB 10 POCCHUIi-
CKOMY MaTepuajibHOMY MpaBy B hopMe, HalpuMep, MPUHYKACHUSI K UCIIOJTHEHUIO
00s13aTeSIbCTBA B HAType, CHAOXKEHHOTO astreinte. ITpuueM, eciu HEOOXOAUMO CPOYHO
TIPEKPATUTH IPOIIECC B HAPYIIIEHIE apOUTPAKHOI OTOBOPKH, MOXKHO 00ECIICUNTh MCK
00 UCIIOTHEHUH 00513aTe/IbCTBA M3 apOUTPAXKHOIO COIVIALLIEHUS B HATYPE IIPEAyCMO-
TPEHHBIMU 3aKOHOM MepaMu B poccuiickoM cyae. Ho rpu ucnosib3oBaHUU JaHHOM
KOHCTPYKIIMH CYIIECTBYIOT MHBIE MPEITSITCTBUSI, O KOTOPBIX MIOMIET peub HITKE.

4. Bonpocsl noJryyeHus: B pOCCHIICKOM cyjie 00ecneuuTeIbHO Mepbl,
HAIIeJICHHOH Ha TOT ke 3(P(eKT, YTO U HCKOBOE TPeOOoBaHHE

ITpennaraemblii HaMU MOAXO/ MOAPa3yMeBaeT, UTO IO cBoeMy 3¢ dheKTy 0de-
CIIeUYnTeIbHAsI Mepa OyIeT IMMOBTOPSTH TpeboBaHNE, CHOPMYTMPOBAHHOE B CKO-
BOM 3asiBJIeHUM 00 MCTIOJTHEHUH B HAType HEraTUBHOTO 00s13aTe/IbCTBA U3 apOu-
TPaKHOTO comalieHus (TIpeKpalieHue mpoliecca B HapyleHue CorJIalleHus ).

3aMeTHM, 9TO POCCHIICKIE CYIbI TPATUIIMOHHO CKETITHUYECKH ITOAXOIAT K 00¢-
CIIEYUTEJIbHBIM MepaM, IIOBTOPSIIOIIKMM 110 CBoeMY 3(h(deKTy NCKOBOE TpeboBa-
HME, U 3a4aCTyI0 OTKA3bIBAIOT B UX BbIIaye HE3aBUCHUMO OT TOTO, SIBJISICTCS MCK
BEIIIHBIM? MJTH 00S13aTEIbCTBEHHBIM?,

' Iyukr 32 UHbopmarmoHHoro mucbma Ne 158.

2 Tlocranosienne PAC LienrpansHoro okpyra ot 5 centsiopst 2007 r. o ney Ne A64-2210/07-9; mocta-
HoBIeHHe YeTBepTOro apOUTPaskHOTO aneJUISIIIMOHHOTO cyaa ot 12 Mapta 2007 r. To meiy Ne AS58-
8955/06; mocraHoBeHMe [{eBITOro apOUTPaKHOTO aNe/UISIIIMOHHOTO cya ot 18 mast 2011 r. No 09AIT-
9220/2011-TK 1o memy Ne A40-152433/10-54-945; moctaHoBieHre OMMHHAIIIATOTO apOUTPasKHOTO
anesusoHHoro cyna ot 3 aBrycta 2011 1. o nemy Ne A72-4185/2011; nocranorienue LllectHaaiiatoro
apOUTPaXKHOTO areJUISIIIMOHHOTO cya oT 16 Mast 2011 1. 1o nesty Ne A61-166/11; moctaHoBneHue [Ba-
LIATOTO apOUTPAXKHOTO aNeUISIHMOHHOTO cyaa oT 14 despasst 2008 r. o nemy Ne A54-5497/2007.

3 Tocranosienue MAC Ypanbckoro okpyra ot 24 nexkabpst 2007 . No @09-10266/07-C6 1o meny
Ne A76-12168/2007; moctanoBieHue Lllectoro apouTpaskHOrO anesuIsIIIMOHHOIO cya OT 18 uioHst
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Cybl IPUBOIAT CeAyIOlIKe IPUUYMHBI OTKA3a BbIIABATh 00€CIEUUTEIbHbIE
MepBbI, IIOBTOPSIOIINE TI0 CBoeMY (D (deKTy NCKOBOe TpedoBaHNe (KaK MOXHO
3aMETUTh, OTU IIPUINHBI HA CAMOM JeJIe CUJIBHO TIepeCceKaroTCs IPYT C IPYTOM):

1) Takre obecTIeunTeTbHBIC MEPBI MICHTUIHEI TIPEIMETy NCKa (MICKOBOMY Tpe-
0OBaHMIO), YTO HEIOITYCTUMO';

2) Takre 00eCTIeUYNTEeIbHBIC MEPHI TIPEAPEIIAiOT MCXO CITOpa2.

[TombITaeMcst TIPOIEMOHCTPUPOBATH HECOCTOSITETbHOCTh Ha3BAHHBIX TTPUIHH.

OTHOCHUTETHLHO TTePBOM MIPUIMHEI (HE TOITYCKAIOTCsI 00eCIIeYNTeTbHBIC MEPHI,
UICHTUYHBIC IPEIMETY MCKa (MCKOBOMY TPEOOBAHMIO)) 3aMETUM CJICIYIOIIee.

Bo-niepBhIX, cpaBHEHME 00€CTICYNTEILHOM MEPHI U TIpeAMeTa UcKa (MCKOBO-
ro TpeOOBaHMs) HEKOPPEKTHO B IMIPUHITUIIC, TTOCKOJBKY 00eCTICUNTEeIbHAS Mepa
SIBIISICTCST CYICOHBIM aKTOM, M3IaBacMBIM IT0 Pe3yJIbTaTaM PACCMOTPEHMS COOT-
BETCTBYIOIIIETO 3asIBIICHUS, a IIPEIMET UCKa — 3TO HE UTO MHOE, KaK 3JIEMEHT
CaMoro 1cKa. BreimeseHne ke B 3asIBJICHUH O TIPUHSITAM 00eCIIeYNTETbHOM MEPBI
IIpeaMeTa 1 OCHOBAaHMS JOTMATUUECKH BPSIIT JTM KOPPEKTHO.

Bo-BTOpHBIX, maxe eci CpaBHUBATH OIpEeIeHUE O MMPUHITUN 00eCTIeun-
TEJbHOI MEepBI O TIPOMEKYTOUYHOM MCITOTHEHUM 00SI3aTeIbCTBA, IIPUHSITOE TI0
pe3yiIbTaTaM pacCMOTPEHMS COOTBETCTBYIOIIETO 3asIBIICHUS, ¥ CYIIcOHOE pPeIlIeHHe,
BBIHECEHHOE HETTOCPEICTBEHHO 10 MCKY 00 NCTIOTHEHUH 00s13aTeIbCTBA, MOXKHO
00HAPYXUTh HEKOPPEKTHOCTH TOCITOACTBYIOIIEH B CYIeOHOM TTPAaKTUKE JIOTUKH.

CornacHo HanboJee MPOCTOl KilacCu(UKaIlMM, BCe UCKU C TOYKU 3pECHUS
IpeaMeTa nucka (MCKOBOTO TpeOOBaHMSI) MOKHO pa3NeuTh Ha MCKU O TIPU3HA-
HUU 1 UCKU O TIpucykneHu’. CymeOHbIe aKThI 00 YIOBJICTBOPEHUN UCKOB IIEPBO-
TO BHIA TIPEATOJIaraloT Mpu3HaHNe HAJTMIMS y UCTIIA ONPEAeICHHOTO CITIOPHOTO
mpaBa. CymeOHbIe aKTHI 00 YIOBJIETBOPEHNY NCKOB BTOPOTO BUIA IIPEITIOIArafoT
TTOMMMO TTPU3HAHMS HAJTMYHS Y MCTIIA OITPEIeICHHOTO ITpaBa TaKxKe 1 ITPUCYKIIe-
HHE K COBEPIIICHMIO B TTOJIH3Y MCTIIA OIIPEACICHHOTO AeCTBUS (M K BO3IEepKa-

2014 . Ne 06AI1-2701/2014 o nemy Ne A16-359/2014; noctaHosieHust [1sTHaAIIaTOr0 apoOUTpaxk-
HOTO aneJusIMOHHOrO0 cyaa ot 7 nekabpst 2007 r. Ne 15AT1-192/2007 o neny Ne A53-19016/2007-
C3-38, ot 3 mexkadpst 2007 T. Ne 15AIT-191/2007 mo memy Ne AS3-18983/2007-C3-38; mocraHoBIeHNE
BocemHanatoro apbuTpaxKHOTo aneuisiuoOHHOro cya ot 16 stuBapst 2012 1. Ne 18AT1-12997/2011
o ey Ne A07-20371/2011.

' Cwm., HanipuMep, noctaHoBieHre [TepBoro apoGUTpaXkHOTO aresUIILMOHHOrO cyaa oT 18 oKTa0ps
2012 r. mo memy Ne A38-4061/2012.

2 Cwm., Hanipumep, moctaHoseHre DAC Ypasbckoro okpyra ot 24 nekadpst 2007 r. Ne d09-10266,/07-
C6 1o neiry Ne A76-12168/2007.

3 T'paxmaHckuii ipouecc: Yue6Huk / OTB. pen. B.B. fpkos. 6-¢ usn., nepepa6. u gomn. — M.: Bon-
tepc Kiysep, 2006. C. 260. ABTOp yKa3bIBaeT TakXKe Ha CYIIECTBOBAHUE MPEOOPa30BATEIbHBIX
HCKOB, B IMCKYCCHIO O KOPPEKTHOCTH BbIICICHMsI KOTOPBIX MBI HE Oy/IeM BIaBaThCsl B HACTOSI-
et padore.
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HUIO OT COBEPILIECHUS OTIPeIeJICHHOTO neicTBY)'. JIJIs 11e/IM HaCTOSIIIeTo aHaIr3a
IMOAYEepKHEM, YTO B 000MX CIIyYasiX CyI aKTOM II0 CYIIIECTBY CITOpa 00s13aTeIbHO
pelraeT BONpoc 0 MpM3HAHUU 32 UCTLIOM COOTBETCTBYIOILIETO CIIOPHOTO MpaBa.
HampoTus, obecrieuntenbHast Mepa O TPOMEXYTOUYHOM MCITOJTHEHUN 00sI3aTeThb-
CTBa IIpeATIoJIaraeT JUIIb npedeapumensroe (prima facie) IpUCyXIeHNE, HE pelas
HM BOITpOca 00 OKOHYATEIPHOM TIPUCYKACHUM, HU YK TeM 0oJiee BOIIpoca O TIpH-
3HAHUM 3a 3asIBUTEJIEM COOTBETCTBYIOIIETO CIIOPHOTO TTpaBa.

B-TpeThux, JaHHBIN MOAXOH POCCUUCKUX CYIOB HE OCHOBAH Ha 3aKOHE,
rmockonbKy AITK P® (111 060061eHus mpakTtuku, mpuHsTeie BAC PO B pa3zsu-
tre roioxeHuit AITK P®) mpsimo He 3ampeniaeT BIHECEHHE 00eCIIeYNTETbHBIX
Mep, TIOBTOPSTIONINX 10 3 (PEeKTy NCKOBOE TPpeOOBAHME.

OTHOCHUTETLHO BTOPOi TPUIMHBI (00€CTICUNTEIBHBIC MEPBI O TTPOMEKYTOIHOM
WCITOJTHEHUHU 00513aTeJIbCTBA MPEAPEIIAOT MCXO CIIOpa) 3aMETUM CIISIyIoIIee.

Poccuiickue cympl IMEIOT TOPOYHYIO TEHACHITNIO BUIETH ITPEAPEIIICHIE NCXO0-
IIa CTIopa TaM, TJIe OCTAJIbHOI MUP €ro He BUAUT U TAE 3TOTO MpeapeIIcHsT Ha
camoM pene HeT. [IpuBeneM clenyommii IpuMep.

B MexxmyHapomHOM cymeOHOM 1 apONTPaKHOM MPaKTUKE yKe TOBOJIBHO MaB-
HO HCTIOJIb3YETCST TAKOI KPUTEPHIt UIST YIOBIETBOPEHUS 3asIBIICHUS O IIPUHSI -
TUHM 00ECTICUMTETLHON Mephl, KaK BEPOSITHOCTD YIOBJIETBOPECHUS TPeOOBaHMIA
3asBUTEJIS IO CYIIeCTBY criopa (good arguable case on the merits). DToT KpuTe-
PUIi COCYIIIECTBYET B MHOCTPAHHBIX IIPABOITOPSIIKAX C 3aIIPETOM TIPEIpEIICHUS
cymoM mcxomda cropa (prejudgment of the case). Kak 3ameuaer H.B. I1aBnoBa,
«[m]anHasg hopMyIMpPOBKa [BEPOSITHOCTD YIOBICTBOPEHUS TPeOOBAHMIA 3asIBUTE -
JIsI TIO CYIIIECTBY criopa. — A. B.] He Halia oTpaxkeHus B pamKax [TocranoBieHMs
ITnenyma Boictero Apoutpaxktoro Cyna P® [umeetcs B Buny IToctaHoBieHMe
Ne 55. — A. B.], TOCKOJIBKY BbI3BaJla MHOTO CIIOPOB 1 BO3paXkKeHUI KaK Cylel, Tak
¥ YICHBIX, KOTOPHIE TTOJIaraloT, YTO B COOTBETCTBUY C KAHOHAMM OTEYECTBEHHOTO
Tpoliecca Cyabsl 10 BEIHECEHMSI PEIIeHUSI TT0 CYIIECTBY CITOpa He BITpaBe BBHICKA-
3BIBAThCS, TIpeapeIaTh UCXOH criopa»?. [Tosatomy B [ToctanoBiennu Ne 55 Gbiia
HCIOJIB30BaHa MHask (GOPMYJIMPOBKA — «Pa3yMHOCTb M1 00OCHOBAaHHOCTH TPEDO-
BaHUI 3aIBUTEJIS TI0 CYIIIECTBY CITOPa».

Ecau Beputs H.B. I1aBnoBoii, TO B rj1a3ax pOCCUMCKUX Cydeill U yYeHbIX-
TIPOIIECCYATMCTOB JIFO00I MHOCTPAaHHBIN CYIeOHBIN aKT O IPUHITUN 00eCIIeUn-
TeJTbHOM MepBbI OYIeT 3aBeIOMO HEIIPAaBOCYIHBIM. [IeiCTBUTEIBLHO, TaK KaK MPHU
MPUHSATAN 00eCTIeYNTETbHO Mepbl MTHOCTPAHHBIM CYIOM MCTIOb30BaJICS KPUTE-

' I'paxmanckuit poriecc: Yueonuk / [Ton pen. M.K. TpeyurHukosa. 5-¢ u3n., nepepad. u nom. —
M.: Cratyr, 2014. C. 332.

2 KomMeHTapuit K ApOuTpaxxHOMY ITpolieccyaabHoMy Koaekey Poccuiickoit @enepatiuu / [ox pex.
A.A. iBanoBa. — M.: T'opozelt, 2011. C. 327 (aBtop 1. § — H.B. [1aBnosa).
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pUii BEpOSITHOCTH YIOBJICTBOPEHUS TPEOOBAHMI 3asIBUTEJIS TT0 CYIIECTBY CIIOpa,
WHOCTPAHHBIN CYJI ¢ HEM30eXKHOCTBIO TOJKEH OBLT MPEeIpellnTh UCXO CIIopa.
Takoit pe3yabTar, 04eBUIHO, AOCYPICH M ITOITPOCTY HEKOPPEKTEH, TaK KaK «BEPO-
SITHOCTD YIOBJICTBOPEHUSI TPEOOBAaHMIA 3asIBUTEIIS 10 CYIIIECTBY CITOPa» €CTh HE UTO
MHOE, KaK OlLIeHKa apTyMEHTOB 3asIBUTEIIS JIUIIb prima facie', HEOOX0IUMasI, 9TO-
OBI MPEeTOTBPATUTh IPUINHEHNE OTBETUNKY yIIepOa 00eCcIIeunTeIbHBIMI Mepa-
MM B JIeJie, B KOTOPOM ITO3UIINST OTBETYMKA STBHO CIJIBHEE TTO3UILINY 3asIBUTEIIS -
HCTLA.

AHaJIOTMIHAs CUTYaIus, KaK BUIUTCST, UMEET MECTO M C pacCMaTpUBAaeMbIMU
HaMU 00eCIIeYNTeIbHBIMU MepaMU, HallpaBJICHHBIMH Ha IIPOMEXKYTOTHOE MCITOJ-
HeHUe 00s13aTeNTbcTBa. [ToKa3aTenbHO, UTO TaKKe O0ECIICUNTETbHBIC MEPHI ITOCTO-
STHHO UCTIOJIB3YIOTCST B MEXKAYHApOITHOM apOUTpaKe: M JaxKe IperycMaTpUBarOT-
csl HEKOTOPBIMU apOUTpaKHBIMU TpaBmiIaMu?. JIOKTprHA TakKe He BBIIBUTACT
MIPOTUB TaKMX OOECIIEUNTEIEHBIX MEP BO3paXkeHMIr’. B ¢cBA3M ¢ 3TMM Ha BOTIPOC

' Cwm., Hanpumep: Case Concerning Passage Through the Great Belt (Finland v. Denmark) (Provisional
Measures Order of 29 July 1991) // ICJ Report. 1991. P. 12 (para. 21); Wong J. The Issuance of Interim
Measures in International Disputes: A Proposal Requiring a Reasonable Possibility of Success on the
Underlying Merits // Georgia Journal of International and Comparative Law. 2005. Vol. 33. P. 605,
613, 620 (moctymHo B MIHTEpHETE 110 ampecy: http://papers.ssrn.com/abstract_id=1261145).

2 WongJ. Op. cit. P. 616

3 CMm. crreftyoliye fiefia, Tie COCTaBbl apOMTpaka BbIIAI 00ECIIEUNTEIbHYIO MEPY B BUIE TIPOMEKYTOUY-
HOTO UcToHeHust o0st3atesbersa: Interlocutory Award in ICC Case Ne 10596 // Yearbook Commercial
Arbitration. 2005. Vol. XXX (¥CK M3roTOBUTEIIS K TUCTPUOBIOTOPY O BO3BPATE JTOKYMEHTOB, TTepeIaH-
HBIX IUCTPUOBIOTOPY B COOTBETCTBUY JIUCTPUOBIOTOPCKIM IOTOBOPOM, OBLT 00ECTICUEH Tiepeiadeii 9TIX
JOKYMEHTOB M3rOTOBUTEITIO IO BBIHECEHNUST OKOHUaTeTbHOTO petienust); Award in ICC Case Ne 6503 //
Journal du droit international (Clunet). 1995. Vol. 122. P. 1022 (uck 06 UCTIONTHEHUN 00sI3aTeTbCTBA U3
TCTPUOBIOTOPCKOTO IOTOBOPA ObLT 06ecTieueH MPOI0JDKEHUEM UCTIOTTHEHVSI JIOTOBOPA IO BEIHECCHUST
okoH4YaTesTbHOTO penteHust); Second Interim Award in ICC Case Ne 5808 of 1994 (He ory0MKoBaHO)
(mpuBonutcs no: Yesilirmak A. Provisional Measures in International Commercial Arbitration. — Klu-
wer Law International, 2005. P. 218—219) (apOUTpbI COWIH MTPOMEXYTOTHOE UCTIOTHEHHE IEHEXKHOTO
00513aTeTCTBA OITYCTUMOI 00ECTIEUNTETLHOIN MEpPOii, HO OTKA3aJIH B €€ BbIIaue BBUIY (DaKTUUECKIX
0OCTOATENBCTB [eTa); ¢M., ogHako: Partial Award in ICC Case Ne 9984 of 1999 (e oryGIMKOBaHO)
(TIme cocTaB apOUTpaKa TIOCYUTAT, YTO BOTIPOC O BbIIaue 0OECIIEUNTETHHOM MEPBI O TIPOMEKYTOUHOM
VICTIOTHEHUU 00S13aTENTbCTBA «CITUIIIKOM TECHO CBSI3aH C Pa3pelieHNeM CIopa 1o CYIIEeCTBY» U OTKa-
3aJICsT BBIIATh OOECTICUNTENTHHYIO MEPY B BUJIE TIPOMEKYTOUHOTO VICTIONTHEHHSI 00SI3aTeIbCTRA).

4 Crarps 25.1(1ii) [MpaBut JIMTC 2014 r. mpemycMaTpuBaeT, 4TO 00eCIeYMTeTbHAst Mepa MOXKET CBO-
TUTBCS K TIOOOMY ICHCTBUIO, COBEPIIIEHNE KOTOPOTO MOXKET ObITh PUCYXAEHO COCTABOM apOu-
Tpaxa B OKOHYATEJIbHOM PEIICHUN.

> Born G.B. International Commercial Arbitration. 2™ ed. — Kluwer Law International, 2014. P. 2491—
2492; Segesser G. von, Boog C. Chapter 6: Interim Measures // International Arbitration in Switzer-
land: A Handbook for Practitioners / E. Geisinger, N. Voser (eds.). 2" ed. — Kluwer Law Interna-
tional, 2013. P. 110; Yesilirmak A. Op. cit. P. 218—219.
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0 JOITYyCTUMOCTHU 00ECTICUYNUTEIBHBIX MepP, ITOBTOPSIONINX IO cBOeMY 3 dheKTy
HMCKOBOE TpeOoBaHMe, OBUIO OBl HEBEPHBIM IaBaTh OTPUIIATEIIBHBIN OTBET.

Tem He MeHee npeaiaraemMasi KOHCTPYKIIMSI aHTUMCKOBOTO 3aITpeETa MOXET ObITh
Moan(UIIMPOBaHA TAKUM 00pa3oM, YTO He OyIeT BOZHUKATH ITPOOIEMBI UACH-
TUYHOCTH 3(pheKTa, Ha KOTOPHII HalleJeHBI 00ecTieunTeIbHAsI Mepa 1 MICKOBOE
TpeOOoBaHME.

5. Cnioco0 yiitu ot maentuaHoctu 3ddekra,
HA KOTOPBIii HALleJIeHbI 00ecTeYnuTeIbHAs Mepa
1 HCKOBOE TPeOOBaHHe

INepBoHAYaIFHO MBI TIpEIJIarajii CKOHCTPYMPOBATh aHTUMCKOBOM 3aIIpeT Kak
HCK 00 MCIIOJJHEHNU HETaTUBHOTO 00SI3aTeIbCTBA M3 apOUTPaXKHOTO COTJIalle-
HUS B HaType (MCK O MPUCYKICHNN), 00CCIIEUeHHBIN MepaMu, 3aIlpeliaro-
MM COBEpIIeHHUE OIpeNeIeHHBIX IeMCTBUI, a MMEHHO IIPOIOJIKEHHE TIpoliecca
B HapyIIeHUe apOUTPakKHOI OTOBOPKM.

YTo06B1 000IITH NIEHTUYHOCTH 3(pdeKTa, Ha KOTOPHIA HalleJIeHbl 00ecTIeur-
TeJbHAsI Mepa U UCKOBOE TPeOOBaHME, MOXHO TIPEUIOKUTD U3MEHUTD IIPEaAMET
HCKa B TIpeiaracMoii KOHCTPYKIIMY aHTUMCKOBOTO 3arpeTa. [Ipu 3ToMm ncK Bce
TaK e OyIeT OCHOBaH Ha 00s13aTeJIbCTBE U3 apOUTPAKHOTO COTJIAIICHNS.

ObecreunBaeMbIif NICK MOXKHO C(POpMYIMPOBATh KaK MCK O IIPU3HAHUM apOn-
TPaKHOTO COTJIAIICHUS TeHCTBUTEILHBIM 1 UCITOJTHUMBIM (aHAJIOT aHTJIUICKOTO
declaration). XOTSI B pOCCUIICKOI1 TTpaKTUKE UCK O TIPU3HAHUN CHCIKY IeHCTBHU-
TEJTbHOM BCTPEYASTCSI TOPA3I0 peke, YeM MCK O IPU3HAHUU CACIIKA HeEeHCTBI -
TEJIBHOM, TIPEIBSIBIICHIE TAKOTO MCKA HE SIBJISIETCSI HEBO3MOXKHBIM'. B aTOM Cityuae
obecrieunTeIbHAsI Mepa 1o cBoeMy 3 (heKTy yxke He OyIeT MIeHTUIHA PEIIeHUIO
TI0 TIPEIbSIBICHHOMY MCKY O IpU3HaHUN. MMeHHO Takass KOHCTPYKIIVS MCIIOJb-
3oBajach B neie Ust-Kamenogorsk Hydropower Plant.

Ctporo roBopsi, (popyMoM I iCKa O IIPU3HAHUT apOUTPAKHOTO COTJIAIICHMST
JIeCTBUTEIFHBIM TAK3Ke TOJIKEH OBITH aponTpax. KoMmereHIms cyaa 1mo paccMo-
TPEHMIO MCKA O TIPU3HAHUN apOUTPAKHOTO COIIAIIeHHUS IeICTBUTEIbHBIM OCTa~
eTCs 32 paMKaMH1 HACTOSIIIEeH pabOTHL. 3aMETUM JINIITh, YTO JIMIIICHHE CyIa TaKOi
KOMIIETeHIIMHM MOKET ITOKa3aThCsl Hepa3yMHBIM. B cirydae eciim HemoOpocoBecT-
Hasl CTOpOHA MHUILIMMPOBAJIa IIPOIIecC B HEOTOBOPEHHOM (hOpyMe, IPYTOit CTOPO-

' Tlocranosnenue [1pesunmyma BAC PD ot 27 mast 1997 r. Ne 3132/96 (cyn yIoBIECTBOPHI ICK O TIPU-
3HAHUU JIOTOBOPA O 3aJIoTe NeCTBUTENbHOM cnenkoi); Kysneyos C.A. O 3amumre mpas 1Mo 06s13a-
TebcTBaM NyTeM ux npusHanust // BectHuk BAC P®. 2014. Ne 7 (CIIC «Koncynbrantlnoc»).

2 AES Ust-Kamenogorsk Hydropower Plant LLP v. Ust-Kamenogorsk Hydropower Plant JSC, [2010]
EWHC 772 (Comm) (16 April 2010), para. 11.
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He TTOTpeOyeTCsI MTHUIIMUPOBATh apOUTPaskHOE pa30MPaTeIbCTBO TOJIBKO C IIEJIbI0
MTOATBEPXKICHMS COCTABOM apOUTpaXka COOCTBEHHOI KOMITETCHIIUN' .

6. Borrpochl mpu3HAHKS 1 IPUBEIEHNUS B HCIIOJTHEHHE
AHTHHCKOBBIX 3aIIPETOB

3aMeTuM, 9TO BEIHECEHUE CYIOM MU apOUTpakeM aHTUMCKOBBIX 3aIIPETOB
B (hopMe 00eCIIeYnTeIbHOM Mephl MMEET CBOM HemocTaTK. OMHIM 13 TaKUX HEO-
CTATKOB SIBIITFOTCSA CJIOKHOCTH, CBSI3aHHBIC C IIPU3HAHMEM TaKOi 00eCTIeYNTeTbHOM
Mephl ¥ IPUBEICHNEM €€ B UCITOJTHEHNE B MHBIX IOPUCIUKIIUSIX. DTH CIIOXKHOCTH
MOXKHO YCJIOBHO Pa3JeauTb Ha JIB€ TPYIINbI: CBSI3aHHbIE C TEM, YTO aHTUHCKOBOM
3ampeT B (hopMe 00eCTICUNTETEHOM MEPHI HE SIBJISICTCS PEIIEHUEM T10 CYIIECTBY CIIO-
pa, ¥ CBSI3aHHBIE C TPOTUBOPEUNEM aHTUHMCKOBOTO 3aIIpeTa KaK TAKOBOTO ITy 0Ty -
HOMY TIOPSIIKY TOCYIapcTBa MPU3HAHUS U TIPUBEICHNUS B UCITOTHEHNUE.

JeiicTBUTENbHO, B AHTJIMM, HAIIpUMep, UHOCTPAHHBIN CylIeOHbIN aKT AJjIst
1IeJIU TIPU3HAHUS U TPUBEACHUS B UCIIOJHEHUE NOJIKEH SIBISIThCS OKOHYATEb-
HBIM pelIeHUeM, IIPUHSITHIM T10 CyIIecTBY criopa2. Ho obecrieunTelbHbIE MEPBI
B OOJIBIITTHCTBE TIPABOITOPSIKOB HE IMPU3HAIOTCS OKOHYATSITbHBIMY CYICOHBIMI
aKTaMMU I10 cyIecTBy criopa. 1o 3Toii ke mpuurHe HeBO3MOXKXHO IMTPU3HATh U TIPH-
BECTH B ICITOJTHEHHE OIIPEIe/ICHISI MTHOCTPAHHBIX CYIOB O IPUMEHEHUH 00ecIIe-
YUTEJIbHBIX Mep U B Poccum®.

Ho mepeuncieHHBIe BBINIE MPENSITCTBUS, OYEBUIHO, HE OyAyT padboTaTh
B OTHOIIICHNY aHTUHMCKOBOTO 3aIipeTa B opMe OKOHYATEIIHHOTO apOUTPasKHOTO
PEIIeHMST, KOTOPOE MOKHO TIPU3HATH M IIPUBECTH B UCITOJTHEHNE B COOTBETCTBY-
IOIIEM TOCyIapcTBe Ha ocHOBaHMM Hbio- MopKcKoii KOHBEHIINHL.

[ToaToMy paccCMOTPHUM BOTIPOC O MIPOTHUBOPEUYNH AaHTUHUCKOBBIX 3aIIPETOB
B (hopMe OKOHYATEITLHOTO apOMTPaXKHOTO PEIICHUS ITyOTMIHOMY TIOPSIIKY TOCY-
JIapcTBa mpu3HaHUs. UHTepecHO 00paTUTHCS K PEIICHUTO IPEYSCKOTO Cyaa ep-
BOI MHCTAHIIMH, KOTOPBIH ITPHUIIIEIT K BEIBOMY, UTO CAMO 10 ce0e OTCYTCTBHE B Ipe-

' AES Ust-Kamenogorsk Hydropower Plant LLP v. Ust-Kamenogorsk Hydropower Plant JSC, [2011]
EWCA Civ 647 (27 May 2011), para. 107.

2 Fawcett J.J., Carruthers J.M. Cheshire, North & Fawcett on Private International Law. 14" ed. —
Oxford University Press, 2008. P. 536—538; Dicey, Morris & Collins on the Conflict of Laws. 14"
ed. Vol. I. Rule 35(1)(b).

3 Ilynkr 26 Mudbopmarmontoro mucbMa Ne 78; m. 33 IMocranosiaenus Ne 55; 1. 7 uH(OpMamoH-
Horo mucbMa [Ipesumnyma BAC PO ot 22 nekabpst 2005 1. Ne 96 «O630p MpakTUKU PacCMOTpe-
HUSI apOUTPaKHBIMU CyJTaMU JIeJT O IPU3HAHUY W TIPUBEACHUH B UCTIOTHEHUE PEIIeHU I MHOCTPaH-
HBIX CYI0B, 00 OCITAPMBAHUU PEIIEHUI TPETEHCKUX CYIOB M O BbIIa4e NCIIOTHUTEIbHBIX INCTOB Ha
MPUHYIUTETBHOE UCTTOTHEHUE PEIICHUIA TPETEMCKUX CYI0B».
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YeCKOM IpaBe MHCTUTYTa AaHTMMCKOBBIX 3aIIPETOB HE MPEISITCTBYET IPU3HAHUIO
U MPUBEICHUIO B UCIIOJIHEHME aHTUMCKOBOIO 3aIpeTa Ha TeppuTtopuun I'peninu.
BoJee Toro, cya npu3Haa MHOCTPAHHBII AHTUMCKOBOM 3aIPET B IOAAEPXKKY apOu-
Tpaxka Ha OCHOoBaHMU Toraa eiie KOHBEHLIMY 110 BOIIPOCAM IOPUCIUKLIMMI U TIPU-
HYIUTEJbHOTO UCIOJHEHUS CYAeOHbBIX PELIEHUIA B OTHOLUEHUN TPaXXIaHCKUX
1 KomMmepueckux cropos (bproccenb, 27 centsaops 1968 r.) (nanee — bBpioccenb-
CKasl KOHBEHLIMsI ), KBaIU(PULIUPOBAB injunction B KAUeCTBE «PELLIEHUS» B TEPMU-
HoJsioruu bproccenbckoit KoHBeHLMuU'. TeM He MeHee rpeYecKuil CyI aresuIsiim-
OHHOM MHCTAHIIMU OTKAa3aJl B IPMBEAEHUH CyIe0HOr0 3allpeTa B UCIIOJIHEHUE, HO
JIMILIb HA OCHOBAHMU IIPOTUBOPEUMS TAKOTO PELICHMS TPEYECKOMY ITyOJIMUHOMY
MOPSIAKY (T.€. He HA OCHOBAHUU TOIO, YTO IMPUBOAMMBIA B UCIIOJTHEHUE aHTHU-
HMCKOBOM 3aIlpeT He SIBJISIETCS PellleHUeM 110 CYLIECTBY criopa)?. [JdeiicTBUTeNb-
HO, CyZIbl ”THOCTPAHHBIX TOCYIapCTB, BUMISl B AaHTUHACKOBBIX 3alIPETax BTOPXKEHUE
B pa3pelileHue BOIpoca 0 COOCTBEHHOM KOMIIETEHLIMU, MOI'YT OTKA3bIBaTh B IIPHU-
3HAHUU U IPUBEACHUU B UCIIOJIHEHNE aHTUMCKOBBIX 3AIIPETOB 10 MOTHUBAM HX
TIPOTUBOPEYUS TTYOJIMYHOMY TIOPSIIKY CBOETO TOCYIapCTBA, YTO 3a4aCTyI0 NUMEET
1oz oot CKopee MOJMTUIeCKre, YeM MIPaBOBbIe OCHOBaHUS. B 11000M cityuae
B IIPM3HAHUU U IPUBEACHUHU B UCIIOJIHEHKE aHTUMCKOBOIO 3aMpeTa He J0JIKHO
OTKAa3bIBAThCSI JIMILIb HA TOM OCHOBAaHMU, YTO B IIpaBe MPU3HAIOLIET0 rocyaap-
CTBA OTCYTCTBYET TaKOW MHCTUTYT, UTO BEPHO U ISl IPU3HAHUS AHTUUCKOBO-
ro 3amnpeta B Poccun®.

Heb6e3biHTepecHOE pa3BUTHE MOJYYUIO U paccMOTpeHHOe aei0 OAO Gazprom
v. Ministry of Energy of the Republic of Lithuania Tiocne BeIHECEHUS apOUTpaMu
AHTUKCKOBOTO 3ampeTa B (popMe OKOHYATETHHOTO pellieHusI 1Mo Aey. [de1o B ToMm,
YTO KCTELI, ITOJIy4UB UCKOMOE pellieHue O 3anpere MUHUCTEPCTBY SHEPreTUKU
MIPOLOJIKATh IPOLIECC B IMTOBCKOM CY/I€, MOIbBITAICS IPUBECTU 3TO peLIeHUE
B ucnonHeHue B JIutse. Takum 06pa3oM, TUTOBCKOMY CYIy ObLIO 3asiBJICHO Tpe-
OGoBaHUe NPUBECTH B UCIIOJIHEHUE 3aIIPeT IIPOAOKEHUSI IIpoLiecca B Cye CBOei

Ha ToT MOMEHT Takoe pellieHue rpeuyeckoro cyaa yxe nporuopeumsio peuieHuo Cyna EC no
neny Van Uden, NCKITIOUMBILIETO TIPOLIECCHI 0 3asIBJICHUSIM B MTOIICPKKY apOUTPakKHOTO pazou-
parenbcTBa U3 cepsl neiictBusi bproccenbckoit KonBeHuuu (cm.: Van Uden Maritime BV trading
as Van Uden Africa Line v. Kommanditgesellschaft in Firma Deco-Line and Another, Court of Justice
of the European Communities, C-391/95, 17 November 1998 // Yearbook Commercial Arbitra-
tion. 1999. Vol. XXIV).

2 A, Bv. C, D, Court of Appeal (Maritime Cases Section), 110/2004, 2004. A contribution by the ITA
Board of Reporters.

TlynkT 5 undbopmarmonHoro nucbma [pesunnyma BAC P® ot 26 despaist 2013 1. Ne 156 «O630p
TMPAaKTUKU PACCMOTPEHUsT apOUTPaKHBIMU CyIaMu e O TPUMEHEHUHM OTOBOPKH O MYOJIUYHOM
MOPSIIKE KaK OCHOBAHMSI OTKAa3a B MPU3HAHWY W IIPUBEIEHUH B HCITOJTHEHIE MHOCTPAHHBIX CyIe0-
HBIX U apOUTPAXKHBIX PEIICHUI».
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Ke cyneoHol cuctembl. Cynbl TIEpBOI M ane UISIIIMOHHON MHCTaHIIMI OTKa3a-
JIV B IPU3HAHWU W IPUBENCHUN B UCTIOJIHEHNE PELLIEHMS COCTaBa apOMTpaxa 1o
MOTHUBY IPOTUBOPEUNS ITyOJIMIHOMY TTOPSIAKY. BepXOBHBIN CyI ITocYnTaI HE00-
XOJIMMbIM MPUOCTAHOBUTHL MPOU3BOJACTBO MO AEIY U HAIPaBUThb 3alIpOC O TOJI-
koBaHuu 1paBa EC B Cyn EC' B ¢BsI31 ¢ BOBHUKHOBEHUEM COMHEHMIA, YTO TIPH-
BeIeHNE B MCIIOJIHEHUE PEIIeHMST COCTaBa apOUTpaka OyImeT MPOTUBOPEUNUTH
no3unuu, usnoxeHHoit Cynom EC B nene West Tankers. He Tak naBHo 'eHe-
panbHBIM agBoKaToM (Attorney General) ObUTa BRICKAa3aHa IMO3UIINSI, YTO MPH-
BeJICHNE B CTIOJIHEHHE ITOTOOHBIX PeIlIeHNII apOUTPOB HE IIPOTUBOPEUMT IIPABY
EC: 1 yto PernmamenT Bproccenb | He cocTaBiseT 3J1eMEeHT MyOJIMYHOTO TTOPSI-
Ka It TocyaapctB — wieHoB EC. D10, B CBOIO ouepenhb, 03HAYaeT HEBO3MOX-
HOCTB MCITOJIB30BaHMsI KoMOnHaumu PerimamenTta bproccens I 1 ct. V(2)(b) Heto-
MopKcKoit KOHBEHIIMH JUISI 0TKA3a B TIPU3HAHUU U TIPUBEICHUH B VICTIOJTHEHUE
BBIHECEHHOTO apOMTpaMu aHTUMCKOBOTO 3arpeTa’. ['eHepabHbBIN axBoKar, IpH-
HUMasi BO BHUMaHUE TIOCJICTHIOI 3aKOHOTBOPYECKYIO MesITeIbHOCTh KoMuccun
EC, Takke BBIpa3mI CBOE€ BECbMa HETAaTMBHOE OTHOIIICHUE K PEIICHUIO T10 eIy
West Tankerst. DTo 1aecT HEKOTOpPbIE OCHOBAaHMS PACCUMTHIBATH HA CKOPOE U3ME-
HeHue peneneHTHoro paBa EC B maHHOI 0071aCcTH.

Taxum 00pa3omM, MOKHO YTBEPKIATh, YTO BOBMOXHOCTh MIPU3HAHUS U TIPH-
BEICHMSI B UCTIOJITHEHE MHOCTPAHHOTO aHTUMCKOBOTO 3aIIpeTa B hopMe obecrie-
YUTEJBHOM MEpPHI Cylda BeCbMa orpaHMYeHa. B To Xe BpeMs MpuU3HAHNE aHTU-
HMCKOBOTO 3arpeTa B (popMe OKOHYATETBHOTO apOMTPasKHOTO PEIICHMUS 10 ISy
B IPYTOM rOCYAapCTBE YK€ HEe BCTPEUaeT CTOJIb 3HAUMTEIbHbBIX IIPABOBBIX BO3pa-
JKeHU 1 3a4acTyi0 BO MHOTOM 3aBHUCHUT JIMIITb OT TOTOBHOCTH IIPAaBOBOI CHCTE-
Mbl MPU3HAIOILIETO TOCYIapCTBa MOUTH Ha TaKOM 111ar.

' Supreme Court of Lithuania, 10 October 2013, Civil Case Ne 3K-7-326/2013.

B nanHom nene Cyn EC npuiien K BbIBOY, UTO BhIHECEHUE cylaMu rocynapctB — ieHoB EC
AHTUUCKOBBIX 3aIPETOB MPOTUB MPOIOJIKEHMSI TIpoliecca B Cynax IPyrux rocyaapcTB — YWICHOB
EC nporuBopeunt npaBy EC (B 4aCTHOCTH, IPUHLIMITY B3aUMHOTO noBepust) (cM.: Allianz SpA and
Generali Assicurazioni Generali SpA v. West Tankers Inc., Court of Justice of the European Commu-
nities, 9 February 2010, C-185/07).

3 Opinion of Advocate General Wathelet delivered on 4 December 2014. Case C-536/13, “Gazprom”
OAO (Request for a preliminary ruling from the Lietuvos Auks¢iausiasis Teismas (Lithuania)), para.
153—157 (http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62013CC0536).

4 Ibid., para. 180.
S Ibid., para. 188.
°  Jbid., para. 140.
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7. Bonpocsl NpUMEHUMOTrO0 NMpaBa

[MpuHsTHE Mo3UIK 00 003aTeTLCTBEHHOM 3((heKTe apOUTPakKHOTO COTJIa-
IIeHUS W KBaIM(UKAIIKS TOTOBOPHBIX aHTUMCKOBBIX 3aIIPETOB B KAUeCTBE NCKA
00 UCITOJTHEHNM TaKOTo 00s13aTeJIbCTBA B HATYpe HEU30eXKHO BJIEKYT U3MEHe-
HUE B MMOJXOME K OIpeAesieH!Io Haaiexalero oopymMa v mpasa, IpuMeHUMOTO
IIPY PEIIeHUU BOIIPOCa O BO3MOXHOCTH BBIHECEHUS TAKOTO aHaJI0Ta JOTOBOP-
HBIX aHTUMCKOBEIX 3ampeToB. KoJIb CKopo apOuTpakHOE CoTIalleHIe IIOPOXKIACT
00513aTeILCTBO HE 00paliaThCsl ¢ MICKOM B HEOTOBOPEHHBIE (POPYMBI, MOXHO
YTBEPXIaTh, YTO MOCAEACTBUSI HEUCIOJHEHMST WM HEHaJIeXalllero UCIIOHe-
HUS apOMTPaKHOTO COTJIAIICHMS JOJDKHBI IOTaaaTh B cpepy AeCTBUS cTaTyTa
apOUTPaKHOTO COTIAIICHUS.

DTO 03HAYAET, YTO B CIyYasiX, KOrma apoOUTpax COUTeT ce0st KOMITETEHTHBIM
paccMaTpuBaTh AeJI0 MO UCKY 00 MCTIOJTHEHU U apOUTPaKHOTO COIIallIeHUS B HATY-
pe, TIpU pellIeHNH BOIIPOCA O TOIMYCTUMOCTU BHIHECEHUST aHTUHMCKOBBIX 3aIpe-
TOB OYZIET OTCYTCTBOBAaTh HEOOXOIMMOCTH O0paIIaThCsl K POCCUICKOMY TIPaBy,
€CJIM MPUMEHUMOMY K apOUTPaKHOMY COTJIAIIEHUIO MPaBy U3BECTHHI IOTOBOP-
HbI€ aHTUHMCKOBBIE 3aIlpeThl B TOM WU MHOI (hopMe.

HHuTepeceH Bompoc o IipaBe, MPUMEHUMOM IIPY MOJTYIeHUN 00eCTICUNTETbHOMN
MepBbl, HalIpaBJICHHOM Ha TIPOMEXXYTOUHOE UCIIOJTHEHUE 00s13aTeIbeTBa. MOXKHO
JIV CYUTATh TaKylo 00eCIeUnTEIbHYIO MEPY PellIeHUeM TI0 CYIIeCTBY Criopa Jijist
LIeJIM OTIpeaesieHUs TpenMeTa fokasbiBaHus? Eciu na, Oyner v mpeaMeT noKa-
3bIBAHUS [UTS €€ TIOJIyUYCHUS B3SIT M3 MaTepHaIbHOTO TipaBa? A eciii U3 MaTepu-
aJIbHOTO TIpaBa, TO U3 KaKOTo MMeHHO? MOXKHO JIM yTBEPXKIATh, YTO IIPEIAMET
JIOKa3bIBaHMSI 110 3asIBJIEHUSIM O BbIJaue TaKUX Mep OyIeT HaXOAUThcs B cepe
JIeCTBUS cTaTyTa apOUTPaXKHOTO COTJalleHus?

B xavecTBe nmpumMepa ymecTHO rpuBecTH aeso 4A 582/2009!, B kotopom Bep-
XOBHBIH ¢y IIBeiapuu CTOIKHYJICS ¢ 3asIBIICHUEM 00 OTMEHE 00eCIIeunTe b-
HOI Mepbl, BBIHECEHHOI B TTpoliecCyaibHOI (hopMe MPeIBapUTETbHOTO PEIIEeHUS
(sentence préliminaire)2. 3agBiaeHue ObUIO MOAAHO B MTOPSAKE, TPEAYCMOTPEHHOM
cT. 190 3akoHa o MmexxayHapomHoM yacTHOM TipaBe IlIBeiimapuu (Loi fédérale
sur le droit international privé (LDIP) / Bundesgesetz tliber das Internationale

' Tribunal fédéral, Iere Cour de droit civil, 4A 582/2009, Arrét du 13 avril 2010, X. SA contre Y. BV,
Mmes et MM // ASA Bulletin. 2010. Vol. 28. Issue 3.

JLU1st 11eJ11 HACTOSIIIETO UCCIIE0BaHMUs TaKXKe BaxkHO, 4To BepxoBHblii cyn IlIBeiinapuu mpusHal
TEOPETUYECKYIO 0O0CHOBAHHOCTD BIIEIEHUS TAKOI IPYIIIBLI 00ECTIEUUTEIBHEIX MEP, KAK MEPDI,
HaIpaBJeHHbIE HA IPOMEXYTOUHOE MCIIONHEHUE 0053aTeNILCTB (IPUUEM KaK JEHEXHBIX, TaK
M HEIEHEKHBIX), M OTBEPT UX KBAIM(MDUKALIUIO B KAYECTBE PELLIEHUS 110 CYLIECTBY.
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Privatrecht (IPRG)) (nanee — 3akon lIBeitnapuu 06 MUIT). CroxxHocTH BO3-
HUKJIU B CBSI3U € TeM, uTo cT. 190 3akona [IBeituapuu 06 MUII coaepkut ocHO-
BaHU JJIT OTMEHBI TOJIBKO TAKUX aKTOB, KOTOPBIE SIBJISTIOTCSI ITO CBOECI TTPUPOJIE
pelIeHusIMHU Mo cylecTBy criopa. [Toatomy BepxoBHomy cyny IIBeiinapun Tpe6o-
BaJIOCh YCTAHOBUTD, SIBJISICTCS JIM 0OECIIeUnTeIbHAS Mepa, BEIHECEHHAsI B TIPOLIeC-
cyanbHOU (hopMe TTpeIBapUTENILHOTO PEIeHUsI, pELIEHUeM 10 CYIIECTBY CIiopa.
B cOOTBETCTBMM C BEBIHECEHHBIM TTPEABAPUTEILHBIM PEIICHUEM CTOPOHA HOJIK-
Ha ObUIa OCYIIECTBUTH MPOMEXKYTOUHOE UCITOTHEHNE 00s13aTeIbCTBA 1O OIljia-
T€ UCIOJb30BaHUS TOBApHOTo 3Haka. BepxoBHbiii cyn IlIBeiinapuu nocumral,
YTO, HECMOTpPsI Ha Ha3BaHMe («IIpeIBapUTeIbHOE PellIeHNEe» ), TIPUHSTHINA apOou-
TpaMM aKT I10 TIPUPOJE ABJISICS M OBbLT 3aIyMaH MMEHHO KaK 00ecIieunTe TbHast
Mepa, a He KaK pellIeHue Io CyIIecTBy crmopa. [1ocKoabKy obecrneuuTeabHbIe
Mepsl He BXomaT B mipeameT cT. 190 3akona IlIBeitmapun 06 MUII, 3asgBnenue
OBIJIO OTKJIOHEHO CYIOM.

[Tonxon mBeitapcKoro cyna rmpeacTapisieTcst coalaHcupoBaHHBIM. Kotk cKo-
PO IJIs1 TOJTYYEHUST 00eCTIEUNTETbHOI MEePhI B MEXKITyHAPOIHOM IMTPaKTUKE OOBIYHO
TPeOyeTCsI TPOAEMOHCTPUPOBATH JIUIIb BEPOSITHOCTD YIOBJIETBOPSHMS TpeOOBa-
HUi1 Mo cyuiecTBy cnopa (good arguable case on the merits)', Takast odbecreuu-
TeJIbHAsI Mepa He pa3pellaeT CIiop OKOHYATEIbHO, B KaKOM ObI TIPOLIeCCyaTbHOM
¢dopme oHa Hu ObL1a BeIHeceHa. M HanpoTuB, KBaMdUKaiys 00eCcreYnTeTbHbBIX
Mep, HalTpaBJICHHBIX HAa IIPOMEKYTOYHOE MCIIOJTHEHIE 00s13aTeICTBA, B KAUECTBE
pEIIeHUs 10 CYIIECTBY IMPUBEJIa Obl K TOMY, UTO 3asIBUTEJIIO TIPU OOpallleHNH 3a
«00eCITeYnTEIbHOM MEPOIi» MPU COCTAaBICHUHM 3asiBICHUST HEOOXOIMMO ObLIO Obl
DPYKOBOACTBOBAThHCS YK€ MCKITIOUUTEILHO MaTepraJbHO-ITPABOBBIM MTPEAMETOM
MOKa3bIBaHMS. VIHBIMU CJIOBaMM, Y 3asIBUTEIIST OTTAIN ObI OCHOBAHMS TSI TIPH-
MEHEHMSI TTPOIIeCCyaTbHBIX HOPM 00 00eCTIeUnTEIbHBIX Mepax. B pe3ybrare cymy
MPUIILIOCH ObI IPEAPELIUTh UCXOJ CIIopa YKe Ha 3Tare BblAauld 00eCreunTeb-
Hoii Mephl (prejudgment of the case), UTo HEIOMYCTUMO.

Takum 06pa3om, 00eCTIeUNTETLHYIO Mepy, HAITPaBICHHYIO Ha IIPOMEXKYTOTHOE
WCTIOJTHEHUE 00s13aTeNIbCTBA, HEJIb3sT PU3HATDH PEIIeHUEM T10 CYIIECTBY CIIopa.
CoOOTBETCTBEHHO, IS TTOJIYYEeHUSI B Cyjie 00eCeunTeIbHOM Mepbl, HalpaBJieH-
HOI Ha MPOMEXYTOYHOE MCITOJTHEHME 0053aTeIbCTBa, CTOPOHE (KaK MUHUMYM
B llIBeiimapun) B 3asiBICHUN HEOOXOIMMO PYKOBOICTBOBAThCSI CKOpPEE TTOI0XKe-
HUSIMU MPOLIECCYaTbHOTO 3aKOHa 00 00eCIeunTeIbHBIX Mepax, HeXelln HopMa-
MM MaTepuajibHoTo TpaBa. [IpoieccyanbHas ¢popMa BBIHECEHMST TOTOBOPHBIX
AHTUMCKOBBIX 3aIIPETOB BCE ellle OYIeT HaXOIMUThCs B cepe neucTBus lex fori

' KomMmeHTapuii K ApOuTpaxkHOMY ITpolieccyanrbHoMy Komekey Poccuiickoit @enepatnu / [ox pex.

A.A. VBanosa. C. 327 (aBtop 1. 8§ — H.B. [TaBnosa).
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Kak IIpaBa, peryJupyloiero 00JblIMHCTBO BOIIPOCOB Ipoltiecca’. [ToaToMy HOp-
MBI MaTepPUAJILHOTO MIpaBa, YCTaHABIMBAIOIINE TIPEIMET JOKa3bIBaHUS 10 VICKY,
He JOJDKHBI IPUHUMATECS BO BHUMaHue. COOTBETCTBEHHO, MPH MOJTYIEHUH B CYIe
o0ecrneynTeIbHOM Mepbl HanboJIee 3HAUMMBIM OYAET MpolieccyaabHOe MpaBo lex
fori, a He MaTepUaibHOE MPaBO, IPUMEHUMOE K apOUTPaK HOMY COLJIALIEHUIO.

8. BeiBoa

C TOYKM 3peHUsT POCCUICKOTO TIpaBa aHIIMICKUIT aHTUMCKOBOM CyneOHBI
3aMpeT MOXHO MPEeICTaBUTh B KAUeCTBE apOUTPAXKHOTO PEIIeHUs], MPUCYXKIA-
IOIIIeTO UCMOJHEHUEe B HAType HeraTUBHOTO 00s13aTeIbCTBA U3 apOUTPAKHOTO
cornauieHus. Jlo NpuHsATUS apOUTPaMU pellieHNs] COOTBETCTBYIOLIUI UCK 00
HCTOJIHEHUU 0053aTeIbCTBA B HATYPE MOXET ObITh OOECIIEYEH MEPOI, BEITAHHOM
apOouUTpaxeM WIN POCCUICKUM CyI0M, KOTOpasi HallpaBJieHa Ha 3alpeT MpoaoJI-
>KEHUSI TTpoliecca B HEOroBOpeHHOM (hopyme. HecMOTpst Ha TO YTO Cy/ibl OOBIYHO
C HEJIOBEPUEM OTHOCSITCS K 00eCeUUTENbHBIM MEPaM, MOBTOPSIIOIIUM IO CBOEMY
addexTy nckoBoe TpeboOBaHUE, B POCCUIICKOM TIPOIIECCYAIbHOM TIpaBe OTCYT-
CTBYIOT MPUHUUMUAJIbHBIE TTPEMSITCTBYS JIS UCTIOJb30BAHUS TaKUX 00ecTeuu-
TeabHBIX Mep. Kpome Toro, mpobsieMy UIeHTUYHOCTH 3ddekTa odecrneunTebHON
Mephbl U OYIYILIEro peleHus o UCKY MOXHO 00O0MTH, eclii MPeIMETOM MCKa U3
apOUTPAXXKHOTO COTIAllleHUs OyAeT MPU3HAHUE apOUTPAKHOTO COTIAILIEHUS ACH-
CTBUTEJIBHBIM, a HE UCIIOJIHEHUE B HATYPE HEraTUBHOTO 00513aTeJIbCTBA U3 apOu-
TpaxkHOro corjaireHus. B apoutpaxe 1oroBopHbIii aHTMMCKOBOM 3aIpeT OyneT
BbIZIaBAaTbCH B COOTBETCTBUU C MTPABOM, IPUMEHUMBIM K apOUTPAXKHOMY COTLJIa-
weHuto. [1pu nmosyyeHnu B cyae 00eCTIEYUTENIbHONW Mepbl, HAITPABICHHOW Ha
MpeKpaleHue NHOCTPAHHOTO Tpoliecca, He0OXonUMO OyneT pyKOBOACTBOBATh-
Csl TPEUMYIIIECTBEHHO MPaBOM Cyja.

' CM., ogHako, peleHue meeinapckoro cyna 1o nene Air (PTY) Ltd. v. International Air Transport
Association (IATA) and C. (SA) (Republic and Canton of Geneva Judiciary, Court of First Instance,
C/1043/2005-15SP, 2 May 2005 // ASA Bulletin. 2005. Vol. 23. Issue 4). B atom penreHun cyn
3aMeTUI obiter, YTO LIBEMIIAPCKUIA Cy/ TTPU ONPEETCHHBIX 00CTOSTEILCTBAX MOXET BBIIATH 00€-
CIIEYUTENTBHYIO MEPY B COOTBETCTBUU C MHOCTPAHHBIM ITPABOM.



OEACTBUE APBUTPAXKHOIO COIMTALLEHUA
B OTHOLUEHWU N1NL,
KOTOPbIE EI0 HE MOAMNCbIBAJIN

M.C. KanvHuH,

CTYAEHT topuandeckoro dakynsteta MI'Y um. M.B. JlomoHocoBa,

YyneH KoMaHabl topuanyeckoro dakynsteta MY nm. M.B. JlomoHocoBa
Ha KOHKypCe Mo MexyHapofHOMY KoMMepyeckoMy apbutpaxy

um. Bunnema Buca (Bena)

1. KoHcencyaabHasg npupoaa apoOMTpazka U IeiicTBHE apOMTPAKHOIO
COIJIAIIEHHS B OTHOIIEHHH JIHII, €r0 He MOANMCHIBABIIMX

ApOUTpakHOE COTNAIIEHKE, 3aKTI0UYEHHOE €r0 CTOPOHAMM, SIBJISIETCS (32 Pejl-

YaWIIMMU UCKIIIOYEHUSIMM) eIMHCTBEHHO OCHOBOI JII0OOTO pa3dupaTebcTBa
B MEXIYHApOTHOM KOMMEPUYECKOM apouTpaxke'. IMeHHO apOUTpaKHOE corJialiie-
HUE 3aKPEIUIsieT BOJIIO CTOPOH Ha Tiepenady CliopoB Ha pa3pelleHre B apOuTpaK —
HUCKITIOYUTEIHHO TOOPOBOJIbHYIO 10 CBOEH MPUPOIE aTbTepHATUBY TOCYIapCTBEH-

1

Cwm. ct. 7(1) Tunosoro 3akoHa FOHCUTPAJI o mexnyHapogHoM ToproBom apoutpaxke 1985 .
(c u3m., mpuHsiThiMU B 2006 T.) 1 cT. 11(1) KonBentmu OOH o npusHaHuM ¥ IPUBEICHUM B UCTTIOTHE-
HIIe MHOCTPAHHBIX apouTpaxHEIX pernenii (Heio-Mopxk, 10 ymons 1958 1.) (manee — Hulo-Mopkcekast
KOHBEHIIMSI): «COTTIAallIeHUE, TI0 KOTOPOMY CHOPOHb 00SI3YIOTCS TepenaBaTh B apOUTPax... CIIOPbI».
DTO NMOATBEPKIACT ¥ ABTOPUTETHBII KOMMeHTapHit K Hblo-IOpKCKOit KOHBEHIIMY: «...apOUTPaKHOE
COIJIallIeHUe CO3/IaeT TIpaBa M BO3JIAraeT 00sI3aTeIbCTBA TOIBKO B OTHOIIIEHUH YIACTBYIOIINX B HEM
sy (PykosozctBo MCKA (ICCA) no Tonkosanuio Heto-Mopkekoii Konsentmn 1958: TTocobue
st cyneit. — M.; bepimun: Mndotponuk Meama, 2012, T'n. 2, IV.5.1. C. 50 (moctyriHo B UHTEpHETE 110
anmpecy: www.arbitration-icca.org/media/1/13654293924350/russian_text.pdf)). [IpakTrka Takxke rmpu-
3HaeT, YTO HEBO3MOKHO MPUHYIUTH CTOPOHY MepeNiaTh CIOp Ha paspellieHne B apouTpak 6e3 ee cora-
cust (em.: AT & T Technologies Inc. v. Communications Workers of Am., 475 U.S. 643, 648 (1986); cM. Tak-
xe Born G.B. International Commercial Arbitration. 2" ed. — Kluwer Law International, 2014. P. 1406;
Blackaby N., Partasides C., Redfern A., Hunter M. Redfern and Hunter on International Commercial Arbi-
tration. 5" ed. — Oxford University Press, 2009. P. 15).

225



,D‘GI;ICTBVIE ap6|/|Tpa>KHoro cornaweHna B OTHOWEeHWW NL, KOTOpble ero He NoAMMCbIBan

HBIM cynaMm'. [To obmeMy mpaBHITy apOUTpaXK HE MOXKET OBITh TeHCTBUTEIbHBIM
0e3 comTameHust CTOPOH?, a JII0OOM Cyz, MPU3HAIOUINN I0PUCAUKLNAIO COCTaBa
apOUTpaka Hall CTOPOHOI IIPOTUB €€ BOJIM, BBIXOIUT 32 paMKH cTaHIapTOB Hbio-
MopKcKoit KOHBEHLINH U HALIMOHAIbHBIX 3aKOHOB'.

Tem He MeHee OTPaHNMYNBATHCSI UCKITFOUNTETBHO (hOpPMaTbHBIM TOJIKOBAHUEM
CyOBEKTHOTO COCTaBa* apOMTPaXKHOTO corIalleHus He cienyet. [IpuMeHeHMe
HCCIIEAYyeMBIX B CTaThe KOHCTPYKIIMI Ha IMIPAKTUKE TTO3BOJISIET Pa3pPEIIUTh «OIUH
13 HanboJIee IPOTUBOPEYUBBIX BOITIPOCOB B KOMMEPUYECKOM apOUTpaske»s M yCTa-
HOBUTD ACHCTBUTENBHBIN CYyOBEKTHBIN COCTAB apOUTPAKHBIX COTJIAIICHMI, YTO
OKa3bIBaCTCS YPE3BBIYAITHO TTOJIE3HBIM B 1IEJIOM psifie cirydaeB. Tak, nm3ydaembie
IIPaBOBBIC MEXaHU3MBI UCITOTb3YIOTCSI IJIST TIPUBJICUCHUS B TIPOIIECC TIATEKECITO-
COOHOTO OTBETYMKA; IIPH KEJTAHUU OTBETYMKA IT0 MCKY, TTIONaHHOMY B CYI, pa3-
PEIIUTD CITOP B apOUTpake Ha OCHOBAaHWM HE MOAIMMCAHHOTO UM apOUTPasKHOTO
COTJIAIIICHMST; TIPH KSJTAHUY TTOPYUUTEISI IPUHSITH YIACTHE B CITOPE MEKITY TOJIK-
HHUKOM, 32 KOTOPOTO OH MOPYYUJICS, ¥ KPEIUTOPOM, a TAKXKe BO MHOTUX APYTHUX
curyanusx. [IpaBoMepHoe (B TOM 4uciie He IPOTUBOpEYaIee IeCTBUTEIbHOMN
BOJIC CTOPOH ) TIPUBJICUEHNE JIUII, (POpMaTHHO HE TTOATMCHIBABIIINX COTIAIICHNUE,
B IIPOLIECC pa3peIIeHUs CITIopa B apOUTpake CIIOCOOCTBYET CIIpaBeITMBOMY pa3pe-
IICHUIO CITIOPOB 1 OTBEYACT NCHCTBUTEILHBIM MHTEPECaM CTOPOH MEXKIYHAPOTHBIX
CIHEJIOK®, BKJTIOUast MHTEpeC B OBICTPOM, 3G (EKTUBHOM M TIPEACKa3yeMOM pa3pe-
IIIEHUH CTIOPOB, a TAK3KE TTOMOTaeT M30eKaTh BEIHECEHUS Upe3BbIYaitHO HeXella-
TeTbHBIX, IPOTUBOPEYAIINX perieHui’. [TpodaeMa npuBiIedeHUS B IIPOIIECC JIUII,
He TIOANMCHIBABIINX COTJIAIIICHUE, IIPUOOpETaeT ele OOJBbIIYI0 MTPAaKTUICCKYIO
OCTPOTY C YYETOM TOTO, YTO BOIIPOC KOMIIETCHIINM COCTaBa apOMTpaXka MOKET
IIPOBEPSITHCS A0 TPEeX pa3: 1) cocTaBoM apOuTpazka 1o BOIIPOCY O CBOEH KOMITe-

' Blackaby N., Partasides C., Redfern A., Hunter M. Op. cit. P. 85—86.
2 Steingruber A. Consent in International Arbitration. — Oxford University Press, 2012. P. 13.

3 Youssef K. The Limits of Consent: The Right or Obligation to Arbitrate of Non-Signatories in Groups
of Companies // ICC Multiparty Arbitration Dossier / B. Hanotiau, E. Schwartz (eds.). — ICC Insti-
tute of World Business Law, 2010. P. 72.

4 Born G.B. Op. cit. P. 1407.

5 Dallah Real Estate & Tourism Holding Co. v. Ministry of Religious Affairs, Gov’t of Pakistan, [2010]
UKSC 45, para. 105 (moctynHo B MHTepHeTe 1o anpecy: www.bailii.org/uk/cases/UKSC/2010/46.
html).

¢ Born G.B. Op. cit. P. 1417; Stellar Shipping Co. LLC v. Hudson Shipping Lines, [2010] EWHC 2985
(moctymHo B MHTepHeTe o anpecy: www.bailii.org/ew/cases/EWHC/Comm/2010/2985.html).

7 Brekoulakis S.L. Arbitration and third parties: Ph.D. Thesis. Queen Mary University of London,
2008. P. 143.
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TEHIIUM; 2) TOCYTIapCTBEHHBIM CYIOM II0 MECTY TIPOBEACHUS apOouTpaxa B paM-
KaxX pacCMOTPEHUSI 3asIBIICHUSI 00 OTMEHE apOUTPAsKHOTO PEIICHUS U 3) CYIOM
B cTpaHe (CTpaHaX) UCTIOJHEHUS PEeIIeHUS'.

2. IIpuHOUNBI TOJKOBAHUS M MACbMeHHas ¢opMa
apOMTPAKHOIO COTJIANIEHHS, IPUMEHUMOE NPABO

[Ipexae yeM nmepeiTu K aHaIu3y KOHKPETHBIX IOPUINYECKUX KOHCTPYKIIUIA,
TO3BOJISIIOIIMX YCTAHOBUTD ACHCTBUTEIbHBIN CYyOBEKTHBIN COCTaB apOUTPAKHOTO
corjalleHus, cienyeT o0OpaTUTh BHUMaHUE Ha TPU OOIIMX MIJIsT BCEX TAaKUX KOH-
CTPYKLIMI 1 Ype3BbIUATHO BaxKHBIX HA MPAKTHUKE BOIIPOCA.

TlepBBIM U3 HUX SIBISIETCSI mMpeboganue NUCbMEeHHOI (popMbl apOUMPAICHO20
coenauieHus, IPUHSITOE HA YPOBHE MEXTYHAPOAHBIX KOHBEHIIMH 1 HAlIMOHAJIbHO-
ro 3aKOHOJaTe/IbCTBA MHOTUX TocynapcTB. Ha maHHBII MOMEHT Ipr3HAaeTCsl, YTO
paccMaTpuBaeMble HUXKE MEXaHU3Mbl HEe IIPOTUBOpeUYaT TpebOBaHUIO 00 00s13a-
TeJbHOM NMUCbMEHHOI (hopMe apOUTPaKHOTO COrJIalllieHus : TMCbMeHHasl (hopma
JUTST BBIPAXKEHUSI COTVIaCHS U IPUCOEAMHEHHS K YXK€e CYIIECTBYIOIIEMY B TMCbMEH-
HOI (hopMe coraiieHuIo He TpedyeTrcs2. CiiemoBaTelbHO, apOUTPasKHOE COria-
ILIEHME MOXET OBbITh 3aKJII0YEHO B TOM YUCJIe Y KOHKJIIOAEHTHBIMU AeHCTBUSIMU®.
Taxkoit moaxon 3akperuied B Tunosom 3akone FOHCUTPAII (B pex. 2006 r.)
U rpoekTe peaepaabHoro 3akoHa Ne 583004-5 «O BHeceHUU U3MEHEHUI B 3aKOH
Poccniickoit @enepanun «O MeXKIyHAPOIHOM KOMMEPUYECKOM apOUTPaKe»»:
¢dopMa cunTaeTcst COOIOAEHHOM, «eCIU apOUTPaKHOE COrIallleHNEe 3aKII0UEeHO
B 1100011 (hopme, TTO3BOJISIONIEH 00ecneuynTh (PUKCALIMIO colepKallleiicsl B HeM
WHMOPMAaIMU WIKM TOCTYITHOCTD VIS €€ TTOCIEAYIOIIEro UCIOIb30BaHM»*. Takum
oOpa3oM, nmrucbMeHHas hopMa TpedyeTcs Ijisl (pUKcaluum coaepKaHus JTOCTUTHY-
TOTrO CTOPOHAMU COIJIALIEHUSI, a HE MOAIKUCE CTOPOH.

' Tlo nmpoGieMe IBOWHOM CyneOHOI MPOBEPKU apOUTPaKHOTO PelleHUs (3asgBICHUI0 00 OTMEHE

M 3asIBJICHUIO O TIPU3HAHUM) CM. JIeKnI0: Berg A. van den. Should the Setting Aside of an Arbitral
Award Be Abolished? (www.arbitration-icca.org/AV_Library/2nd_Karl_Heinz_Bockstiegel Lec-
ture.html); Fouchard Gaillard Goldman on International Commercial Arbitration / E. Gaillard,
J. Savage (eds.). — Kluwer Law International, 1999. P. 254.

2 Part Two. Explanatory Note by the UNCITRAL Secretariat on the Model Law on International Com-
mercial Arbitration // UNCITRAL Model Law on International Commercial Arbitration 1985. With
amendments as adopted in 2006. — United Nations, 2008. P. 28 (noctymHo B UHTepHeTe 10 aape-
cy: www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998 _Ebook.pdf); r. 5.3.1 petexus
mBeiiiapckoro BepxoBHoro cyna ot 16 oktsiopst 2003 r. Ne 4P_115/2003: «an issue as to the merits»
(www.swissarbitrationdecisions.com/extension-arbitration-clause-non-signatory).

3 Hanotiau B. Complex Arbitrations: Multiparty, Multicontract, Multi-Issue and Class Actions. —
Kluwer Law International, 2006. P. 57—58.

4 Crarps 7 TunoBoro 3akona OHCUTPAJL.
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Bropast ipobiema — npuHyuns: moakosanus apoumpaicHo2o coenauieHus, TIpy-
MEHSIEMBbIE TSI BBISIBJICHUS BOJIM cTOpoH. CTaHmapTHAsI apOUTpakHast OTOBOpPKA
O00BIYHO HE 3aTparuBacT BOIIPOC CYOBEKTHOTO COCTaBa M HE TIO3BOJISICT BBISIBUTh
JMEUCTBUTEIHLHYIO BOJIIO €€ CTOPOH NCKITIOUNTENIFHO OYKBaJbHBIM TOJTKOBAHUEM.
MMeHnHO Hannuume oOIIeil BOIM CTOPOH 3aYacTylo WTPAcT PEIIaioNIylo poJib
B BOITPOCE KOMIIETCHIINH apOUTpaka B OTHOIIICHU CTOPOHBI, He TTOAITMCABIICH
cornameHue. Ha mpakTnke Takske HEOOXOAUMO YIUTHIBATh, YTO B 3aBUCUMOCTH
OT IIPMMEHUMOTO TIpaBa U IPABOBOI KyJIBTYphl apOUTPOB OOJIbIIIee BHUMAHME
MPY TOJIKOBAHUU MOXKET OBbITh 00palleHo 1100 Ha (haKTUUeCcKue OeMCTBUS CTO-
POH, TMOO0 Ha pacKphIBaeMbIe TOKYMEHTHI M TICPETINCKY.

[lepBBIM IIPUHILIUIIOM SIBJIIETCSI 0053AHHOCMb CIOPOH 0elicmeosams dodpoco-
6ecmHo'. DTOT IPUHIINTI IIPEATIOIaraeT, YTO COIJIaIleHIe TOJKHO OLIEHUBAThCS KaK
eIMHOE 11eJ10¢, OCHOBAaHHOE Ha HACTOSIIIECH BOJIe CTOPOH?2, KOTOPAsl BEISBIISICTCS 3a
CYET Mcclief0BaHUS «(DaKTUUECKOTO KOHTEKCTa» — OOCTOSITENILCTB, OKPYXKAIOIIMX
OTHOIIIeHMST CTOPOH®. COOTBETCTBEHHO, TIO3ULIMSI CTOPOHBI, IIPOTUBOpEYAIIIast 3TO-
My TIPUHIINAIY (B YaCTHOCTH, CCBIJIKA Ha apTyMeHT (popMalIbHOM HeleiCTBUTEITb-
HOCTH COTJIAIIICHMSI, OYSBUIHO 3TOI CTOPOHOI IMPUHSTOT0), HE TOJDKHA TTOJTyJaTh
IOPUIMYCCKOM 3aInThI*. JIaHHBIN TPUHITUTI TAKKe IIPUMEHSIETCS, KOTIa CTOpOHa
CHayvaJia OTpUIIaeT KOMIICTEHIINIO CYIOB, CChIIAsICh Ha apOUTpaXkHOE COTTIAIICHNUE,
a 3aTeM OCTapuBaeT AEMCTBUTEIbHOCTD COTJIAIIEHUST B apOUTpaxes.

BTOpBIM IIMPOKO MPU3HAHHBIM ITPUHIIUIIOM SIBJISIETCSI TAK HA3bIBAEMOE NPAsUAO
aghghexmueroeo moakosanusi. B COoTBETCTBUM ¢ STUM IIPUHIIATIOM, TIPEATIOUTCHIE
JTIOJDKHO OTAABAThCsI TOJKOBAHUIO, HANIEJISIIOLLIEMY CJIOBA CMBICJIOM, a He JeJIatonie-
MYy UX 0€CCMBICIIEHHBIMU. DTO OOBSICHSIETCS TOCTATOYHO IMTPOCTOM JIOTUKOIA: TIpe3to-
MUPYETCSI, YTO CTOPOHEBI, BKJTIOYAasi B CBOI JOTOBOP apOUTPaKHYIO OTOBOPKY, CTpe-
MIJTUCH TIPETyCMOTPETh 3(P(HEKTUBHBIN 1 TIOITYJISIPHBIN B MEXKIyHAPOIHOM 000POTE
CITOCO0 pa3pelreHns BO3MOXKHBIX CITOPOB, a HE BITMCATh OECCMBICIIEHHOE TTPEIIO-
JKEHUE, HE BIIEKYIIee IOPUINYECKUX MTOCIIENCTBUIA . B KayecTBe Apyroro OCHOBaHUS
MpUHIMTIA 3(PHEKTUBHOTO TOIKOBAHMS MOXKHO YKa3aTh IIPE3IOMUPYEMOE JKeJIaHHE

' Born G.B. Op. cit. P. 1415.

2 Fouchard Gaillard Goldman on International Commercial Arbitration / E. Gaillard, J. Savage
(eds.). P. 257—258.

3 Stellar Shipping v. Hudson Shipping.

4 Fouchard Gaillard Goldman on International Commercial Arbitration / E. Gaillard, J. Savage
(eds.). P. 258—259.

S Ibid. P. 258.
6 Steingruber A. Op. cit. P. 127.
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CTOPOH MMETh AMHBIN 3(D(EeKTUBHBIN (hOPYM pa3pelieHUsI CBI3aHHBIX MEXIyHa-
POIHBIX CITIOPOB, BOSHUKAIOIINX M3 UX TOTOBOPHBIX OTHOIIICHUIA'.

Takke B KOHTEKCTE MEXKIyHapOIHOIO KOMMEPUYECKOT0o apOrTpaka MpuMeHsI -
€TCSI NPUHUUN MOAKOBAHUSL CONtra proferentem?, MPU3HAHHBIN B TOM YHCJIE U POC-
CHICKUM TpaxkgaHCKUM IpaBoM®. [1o HalreMy MHEHUIO, B HEKOTOPHIX CITydasx
JMAHHBIM TIPUHIIMIT aKTyaJeH U P OINpeaeIeHUN CyObeKTHOTO cocTaBa apOu-
TpaXkHOTro coraimieHus. [IpruMepomM MOXKeT MOCTYKUTh TOJKOBAaHUE IBYCMbIC-
JIEHHO COCTaBJIEHHOTO COTJIAIIEHUSI, OTCHUIAIOIIIETO K IOTOBOPY MEXKIY TPETbUMU
JIAIIAMU, cofiepKaleMy apOrUTPaKHYIO OTOBOPKY. JIpyroii BO3MOXXHBIN ITpUMeEp —
JIOTOBOP C apOUTPaKHOI OTOBOPKO, 3aKJIIOYEHHBIN TO0YepHEN KOMITAaHUEH, HO
«YTBEPXICHHBIN» ITOAMMCHIO MATEPUHCKOM KOMITAHWU, y4aCTBOBABIIEH B Tiepe-
rOBOpax U UCIOJTHEHUU TaKOTO JIOTOBOpA.

CremyeT TakKe 00paTUTh BHUMaHWE Ha CYIICCTBYIOIINE TTOMXOIbI K MOJTUTHKE
TOJIKOBaHMST apOUTPaXKHBIX coraieHuid. [1epBbIM 13 HUX SIBISIETCS TaK Ha3bIBae-
MbIii 0epanuuumensiblil (restrictive) nooxod. ETo CTOpOHHUKM CChIIAIOTCS Ha Aepora-
LIMOHHBI A(PhEKT apOUTPAKHOTO COMALLIEHNS,, TKOOBI JIMILIAIOUINI CTOPOHBI MPaBa
Ha crpaBeAJIMBOE 1 IMyOIMYHOE cyneOHoe pa3dupateabeTBot. Ha ceroqHsiiHuii ieHb
TaKOW IMOIXOM TIPU3HAH YCTapeBIINM®, TIOCKOJIbKY apOMTPaK CYMTACTCS] OOBIYHBIM
1 3((PEKTUBHBIM CPEICTBOM Pa3pelleHHsI MEXTyHAPOIHBIX KOMMEPYECKHX CIIOPOB-.
ITpoTUBOMONIOKHOCTBIO 3TOTO MOIXOA SBJISETCS MPOaApPOUTPaAXKHAS HOAUMUKA pac-
WUpUMenbHo20 MoAK08AHUs1 APOUTPAKHOTO COTIALIICHUS, TIPUHSITAsI, B YaCTHOCTH,
B CIIIA («policy favoring arbitration»)’. OmHaKo Npe3yMIILs CYIeCTBOBaHMSI apOu-
TPa’KHOTO COTJIAIICHNS SIBJISIETCS TAKXKE HEBEPHOI, TTOCKOJIBKY €MHCTBEHHBIM pellia-
101IUM (PaKTOPOM MOKET OBbITh UCKITIOUMTEIBHO JIEHCTBUTETbHAS BOJISI CTOPOH?.

' Born G.B. Op. cit. P. 1417; Fouchard Gaillard Goldman on International Commercial Arbitration /
E. Gaillard, J. Savage (eds.). P. 259; Chuprunov I. Effects of Contractual Assignment on an Arbi-
tration Clause — Substantive and Private International Law Perspectives // Austrian Yearbook on
International Arbitration. 2012. P. 41; cm. takke Stellar Shipping v. Hudson Shipping.

2 Steingruber A. Op. cit. P. 127—128.

3 Cwm. n. 11 nocranosnenus ITinenyma BAC P® ot 14 mapra 2014 1. Ne 16 «O cBoGoze 1orosopa
U €€ TIpeeax».

4 Sandrock O. Arbitration Agreements and Groups of Companies // Festschrift fiir Pierre Lalive. —
Helbing und Lichtenhahn, 1993. P. 630 (moctymHo B MHTepHeTe 1o aapecy: www.trans-lex.
org/116200).

5 Hanotiau B. Op. cit. P. 5.

¢ Born G.B. Op. cit. P. 1417; Fouchard Gaillard Goldman on International Commercial Arbitration /
E. Gaillard, J. Savage (eds.). P. 259; Chuprunov I. Op. cit. P. 41.

7 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985).

8 Fouchard Gaillard Goldman on International Commercial Arbitration / E. Gaillard, J. Savage
(eds.). P. 261.
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HakoHel, TpeTbeil BaxkKHOI MPOOJIEMOI SIBISIETCS YaCTO BCTPEYAIOLIAsICS OLIIO-
Ka — CMeleHe 60npoco8 MamepuaibHOil OmMeemcmeeHHOCHIL «<Mpenbeeo» AULA U HaAl-
Yus1 KoMnemeHyuly B OTHOILIGHUH HETO Y cocTaBa apouTpaxa'. Od1enpu3HaHHO, YTO
BOITPOCHI MATepUATTLHOIM OTBETCTBEHHOCTH HE CBSI3aHbI C HAJIMYUEM KOMITETCHIINH
apOUTpaka B OTHOILIEHUH OIIpeAeIeHHOro iuia. Tak, mopyduTeib [10 00LLIeMy I1pa-
BUJIY He OYJIET SIBJISIThCSI CTOPOHOM apOUTpaskHOTro coralieHus’. COOTBETCTBEHHO,
KPEIUTOP HE CMOKET ITPUBJIEYB €TI0 B CITOP C JOJDKHUKOM, pacCMaTpUBaeMBblid B apou-
Tpake, OCHOBBIBASICh MCKITIOUNTEIIBHO Ha (PaKTe CONMIAPHOI OTBETCTBEHHOCTH.

3. IOpuauyeckue KOHCTPYKIMHU, CBSI3bIBAIOIINE CTOPOHBI
apoOUTPaXKHBIM COIIALIEHEM, KOTOPO€e OHH He TOINMChIBAJIH

C pa3BuTHreM apOUTpaka, COIIPOBOXKIAIOIITUMCS TIOCTOSTHHBIM POCTOM KOJTIJe-
CTBa CIIOPOB C MHOXKECTBEHHOCTHIO CTOPOH?, @ TAKXKE CITIOPOB C YIaCTHEM CTOPOH,
He TOAMUCHIBABILIMX COTJIallleHHEe, 9BONIOLMOHUPYIOT U MEXaHU3MBI OIpeaeie-
HUS IEMCTBUTEIBHON BOJIM cTOpOH. DaKTUIECKN OOIIEITPU3HAHHOM Ha CEeroI-
HSIIITHUN TeHB SIBJIIETCS BOBMOXKXHOCTH BEIPA3UTh BOJIIO HE TOJIBKO Yepe3 TTOATIH -
caHue apOUTPaKHOTO COTJIAILICHUSI.

ITo HaleMy MHEHUIO, Cpeau IOPUANIECKHIX MEXaHU3MOB, TTO3BOJISTIOLLIMX CBSI-
3aTh CTOPOHBI ApOUTPAXKHBIM COIJIallIEHUEM, KOTOPbIe OHU (hOpMaIbHO He TTOAMNH -
CBHIBaJIM, MOKHO BBIICIIUTH TP OCHOBHBIE TPYITITHI KOHCTpYKIMiA. [epBast rpyrma
BKJIIOYAET KOHCTPYKIIMU, TO3BOJISIIOLIIME OMHO3HAYHO YCTAHOBUTh, UTO JIMLIO SIBJISI-
JIOCh CTOPOHOI coralleHusi C MOMEHTa ero MoANUcaHus (HarmpuMep, MoAnucaHue
COMIALIEHUS MPEICTABUTENIEM ) UJTU CTaJI0 CTOPOHOI COMIALIEHHUS C ONTPEAEIEHHOTO
MoOMeHTa (TIpaBOIIPEEeMCTBO, paTrduKalms). Bo Bropyto rpyImy cieayeT OTHECTH
KOHCTPYKIIMM, OCHOBaHHBIC HA HAXOXKICHUH 00I1Iel BOJIU JIUII (OMpeaeieHIe IO -
pa3yMeBaeMoro Coriacusi CTOPOH, TEOPUSI IPYMIbl KOMITAHUIA, JOTOBOPHKI C MTOPY-
YUTEJIEM WUJIW CTPaXxoBIIUKOM). KOHCTpYKIIMK BTOPOIt IPyMITbl ITPU UX MTpaKTU4e-
CKOM MPUMEHEHUU OyAyT B OOJILIIMHCTBE CllydaeB TPeOOBaTh OOJIbIIET0 00beMa
JOKa3aTeIbCTB, HEXEIM MEXaHU3MbI U3 TIEPBOi TPyMIIbl. beccropHo, MTPUMEHSTh
TaKue TEOPUU BO3MOXKHO JIUIIb C 0CO00I OCTOPOKHOCTBIO®. B TpeThio rpymmy BXo-

' Poudret J.- Fr. Besson S. Comparative Law of International Arbitration. — Sweet & Maxwell, 2007. P. 222.
2 Born G.B. Op. cit. P. 1418.

Fouchard Gaillard Goldman on International Commercial Arbitration / E. Gaillard, J. Savage
(eds.). P. 280, 281.

4 Lazareff S. Foreword // ICC Multiparty Arbitration Dossier / B. Hanotiau, E. Schwartz (eds.). P. 5.
5 Steingruber A. Op. cit. P. 11.

% Born G.B. Op. cit. P. 1170; Fouchard Gaillard Goldman on International Commercial Arbitration /
E. Gaillard, J. Savage (eds.). P. 92.
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IIAT KOHCTPYKIINK, OCHOBAaHHBIC Ha TIPUMEHEHUM TTPUHITUIIA JOOPOCOBECTHOCTHU
1 TIO3BOJISTIONINE B CIUTY 3aKOHA pacnpocmparums IeHCTBIE apOUTPaXKHOTO COTJIa-
IICHYS Ha TPETHUX JINII (CHSITHE KOPITOPATUBHBIX ITOKPOBOB, 3CTOMTIENb 1 1p.). [1pn
3TOM BaxKHO OTMETUTD No3utinio BAC PD, B cOOTBETCTBUM ¢ KOTOPOIt «[1T|pr3Ha-
HME U [IPUBEIEHNE B UCIIOJIHEHKE MHOCTPAHHOIO CyAeOHOIo Win apOUTPaXKHOIo
pelreHnsT He MOXeT HapyIIaTh MyOoanIHbIi mopsaok Poccuiickoit Menepaiiim Ha
TOM JIUIITh OCHOBAaHWH, UTO B POCCUIICKOM IIPaBe OTCYTCTBYIOT HOPMBI, aHAJIOT Y-
HBIe HOpMaM IIPUMEHEHHOTO MHOCTPAHHOTO TIpaBa»!.

O0parasich K BOIIPOCY Ipasa, TPMMEHNMOTO K M3yJdaeMbIM KOHCTPYKITUSIM, MOXK-
HO CIIeJIaTh CIICMYIONTII OOIINIA BEIBO: B OOJBIIIMHCTBE CITyYaeB IIPUMEHIMBIM SIBJISI-
€TcsI TIpaBO, KOTOPOMY CTOPOHBI IIOMUMHIIIN apOUTPasKHOE COTTAIICHNUE VT TOTO-
BOD, B KOTOPOM OHO CONIEPKUTCST; KOHCTPYKIIMI, OCHOBAaHHBIC HA OOIIICTIPU3HAHHBIX
TIPUHIIATIAX MEXKIYHAPOIHOTO IpaBa, MOTYT OBITh IIPUMEHEHHI 0€3 OTCHUTKH K OTTpe-
JIeIICHHOMY TIpaBonopsaKky:. [1pr 3ToM BaXKHO OTMETHUTB, YTO TECThI, NCTIOIb3YeMbIe
B M3y9aeMBbIX KOHCTPYKIIMSX, MOTYT IIPUMEHSITBCSI 1T HAXOXKICHMSI OOILIEHT BOJIM CTO-
POH ¥ MIOATBEPXKACHMST KOMIIETCHIIMM apOMTpaKa, Taxke eCJIM OIpeae/ieHHas] KOH-
CTPYKIIVS He TIOTy4YIa Ha JAHHBIM MOMEHT JIETATbHOTO 3aKPETUICHMS.

4. KoHCTpyKIMH, HalleJIeHHBIE HA ompeae/ieHne
«HACTOSIIE» CTOPOHbI APOUTPAKHOTO COTIAIIEHHUS

4.1. Ilpedcmagumeascmeo

OTHOIICHUS TTPEACTABUTEILCTBA— OIHA M3 YACTO BCTPEUAIOIINXCS HA PAKTH -
Ke® 1 HauMeHee TTPOTUBOPSUYNBBIX KOHCTPYKIINIA, CBSI3BIBAIOIINX ACICTBIEM apOn-
TPaXKHOTO COIIAIICHUSI CTOPOHY, €T0 He TToamnucaBInyto. [1o obiieMy mpaBuLy,
aKTyaJIBHOMY JUTSI OOJIBIITMHCTBA TIPABOIIOPSIIKOB (B TOM YHMCJIe YCTAHOBJICHHOMY
1. 10 F'K P®), mpencraBuTe b INIIa MOKET 3aKJTIOYaTh JOTOBOPHI (BKITIOUAst apOu-
TpakHOE COTJIAIIICHNUE ) OT UMEHH MpeacTaBisieMoro. [1pr 3ToM 00bIIHO TpeOyroTCS
JTOKA3aTeJIbCTBA TOTO, YTO IOTOBOP OB 3aKITIOUYEH IIPEICTaBUTEIeM OT IMEHU TTPe-

' Cwm. 1. 5 urdopmanronHoro nrckMa Ipesuanyma BAC P®D ot 26 despans 2013 1. Ne 156 «O630p
MIPAKTUKKY PACCMOTPEHMS apOUTPAKHBIMU CyIaMU [€J1 O IIPUMEHEHUY OTOBOPKU O ITyOIUUHOM
MOPSIIIKE KaK OCHOBAHMsI OTKa3a B IIPU3HAHUM Y IIPUBEICHUN B UCIIOJTHEHUE MHOCTPAHHBIX Cy1e6-
HBIX ¥ apOUTPAKHBIX PELLEHUIT».

2 Hanotiau B. Op. cit. P. 9.
3 CM., Hanipumep: Born G.B. Op. cit. P. 1443—1444.

4 Born G.B. Op. cit. P. 1446—1447; Meshel T. Having Your Cake and Eating it Too? — Israeli Court
Stays Proceedings Against a Non-Signatory to a Contract Containing an Arbitration Clause (mocTymn-
Ho B IHTepHeTe o anpecy: http://papers.ssrn.com/abstract_id=2377941).

> Hanotiau B. Op. cit. P. 12; cm. Takxe: A/S Custodia, v. Lessin Int’l Inc., 503 F.2d 318 (2d Cir. 1974).
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CTaBJISIEMOTO 1 IIPEICTABUTEIh MMEJ Ha 3TO TIPSIMO BBIPasKEHHBIE WM TTOIpa3yMe-
BaeMble rojiHoMouust'. TpeboBaHus K (hopMe MOATBEPKAEHMS IIOJTHOMOYMI Pa3in-
YaIOTCS, a B psIzie CTPaH OTCYTCTBYIOT2. CTOPOHOI TAKOTO COTIAIICHUST CTAHOBHUTCSI
MIpeACTaBISIeMbIii, a He MpeacTaBuTeNb. KpoMe Toro, mpakTUKe U3BECTHHI CITY-
Yyau, TIpY KOTOPBIX TIPEICTaBUTENb, HE CBSI3aHHBIN apOUTPaKHBIM COTJIAIIICHUIEM,
WHUILIMMPOBAJ pa30MpaTeIbCTBO OT MMEHU IpencTaBisieMoro®. C Ipyroit CTOPOHHI,
(busnyeckoe WK IOPUANYECKOE JIULO (HAIPUMEDP, OAHA U3 KOMIIAHUIA TPYIIIbI),
OyIydr CaMOCTOSITEIIEHO CTOPOHOI apOMTPAsKHOTO COTIAIIICHHUSI, MOXKET, BBICTYITUB
MIPEICTaBUTEIIEM, CBSI3aTh 3TUM Xe COTIAIICHUEM IPYyTHe KOMITAHUH TPYITITBI.

4.2. Buoumocmos noanomouuil npedcmasumeas u 0000penue delicmeuil
npedcmasumeas

B cooTBeTcTBUUY ¢ KOHLIENIIMEH BUAMMOCTU MOJTHOMOYMIA MPENCTABUTEIS
(ostensible, apparent authority), mpeacTaBnsieMblii CYUTAETCS CTOPOHOM CIENKU
(B TOM 9MCIIe ¥ ApOUTPAKHOTO COTTIAIIICHUST ), 3aKTIOUEHHOI OT €T0 UMEHU TTPEe/ICTa-
BUTEJIEM, HE UMEIOIIIUM Ha TO (hOPMATbHBIX TIOJTHOMOYUIA, ECJIU TTPENCTABISIEMbIT
CBOMMU 3asIBJICHUSIMU WJTY IEWCTBUSIMU CO3/IATT [T TOOPOCOBECTHOTO KOHTPAreH-
Ta’ BUIMMOCTb HAJTMUMST COOTBETCTBYIOIIMX TIOJTHOMOYMH Y TIPEICTAaBUTEIS®. XapaK-
TEPHOI YepPTOit TaHHOW KOHCTPYKIIUU SIBJISIETCSI TO, UTO €€ TIPUMEHEHNE OOBIYHO
00OCHOBBIBAETCS PUHIIUTIOM I00POCOBECTHOCTHU UJTU AHTJIIOCAKCOHCKOM TOKTPU-
Holt acTonmenb. Kak cieacrtsue, cantaeTcst, YT0 KOHCTPYKITUST BUIMMOCTH TIOJTHO-
MOUUIA TIPEACTABUTEISI OTTMPAETCS] HE TOJIBKO Ha BOJIIO U COTJIACHUE CTOPOH’.

[MpencraBnsieTcs, 4TO aHATOTUYHASI KOHCTPYKIIUS CYIIIECTBYET M B OTEUECTBEH -
HOM 3aKoHomartelbcTBe. Tak, ab3air BTopoii 1. 1 ¢T.182 'K P® ycranaBnuBaer,
YTO IMOJTHOMOYME TTPEACTABUTEIISI MOXKET «SIBCTBOBATH M3 00CTAHOBKI», B KOTOPOiA
oH netictByeT. CChUTKM HA JAHHYIO HOPMY B KOHTEKCTE KOMITETEHIINY apOuTpa-
3Ka B OTHOILIEHUH JIUIIA, HE TIOITMCHIBABIIIETO apOUTPAXKHOE COTIAIIEHNE, MOXHO

' Born G.B. Op. cit. P. 1419; Hanotiau B. Op. cit. P. 10—11.
2 Blackaby N., Partasides C., Redfern A., Hunter M. Op. cit. P. 104.
3 Born G.B. Op. cit. P. 1422.

4 Hanotiau B. Op. cit. P. 11—12; Deloitte Noraudit A/S v. Deloitte Haskins & Sells, U.S., 9 F.3d (2d
Cir. 1993), para. 17.

3 O06s13aTeIbHBIM YCIIOBUEM SIBIISIETCS] HE3HAHME KOHTPAreHTa 06 OTCYTCTBUY MTOJTHOMOYMIA Y TIpeI-
craButess (cM.: Fouchard Gaillard Goldman on International Commercial Arbitration / E. Gail-
lard, J. Savage (eds.). P. 252).

% Born G.B. Op. cit. P. 1425; Fouchard Gaillard Goldman on International Commercial Arbitration /
E. Gaillard, J. Savage (eds.). P. 252.

” Born G.B. Op. cit. P. 1426.
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Haiiti 1 B ipakTike MKAC mipu TTIIT P®. B ogHOM 13 0OITyOJIMKOBaHHBIX CITO-
POB COCTaB apOUTpaka, He ocraprBasi BO3MOXKHOCTb 3aKTIOUEHMST apOUTPaskKHO-
r'o corjalieHus MHUMBIM MPeIcTaBUTEIEM, YCTAHOBUIT, YTO OCHOBAHUS LTSI ITPU -
MEHEHMUST HOPMbI He ObUIM I0Ka3aHbl B KOHKPETHOM CIOpE:

«HeybenutenbHo u [00bsicHeHue uctua. — M.K.] OTHOCUTENIBHO TOrO, YTO MPU
MONIMCAHUU KOHTPAKTa UCTeIl He MOTpeOOoBal MPenCcTaBIeHUs] COOTBETYMKOM JTOBE-
PEHHOCTH Ha COBEPIIIeHUE CIEJIKM OT UMEHU OTBETYMKA, TTOCKOJIBbKY HATMIUE TTOJTHO-
MOYMI y COOTBETYMKA SIBCTBOBAJIO M3 0OCTAHOBKM cOTyIacHO a63. 2 11. 1 ¢T. 182 'K P®.
ITpu 5TOM OH He pacKpbLl, UTO SIBJISTIOCH OCHOBAHUEM JIJISI TAKOTO 3aKITIOUCHUSI»' .

B noktpurHe Takske BCTpeyaeTcs MO3ULIKS, B COOTBETCTBUM C KOTOPOIl KOHCTPYKIIUST
MHUMBIX IIOJTHOMOUYMIT MOXKET ObITh 000CHOBaHa MpuMeHeHueM cT. 174 'K P®2,

Kpowme Toro, cr. 183 I'K P® 3akpernisier BO3MOXHOCTD MOCJIEAYIOIIETO O10-
OpeHUs TAKOW CIEJIKU TPEACTABISIEMBIM B TOM YMCJIe U KOHKITIOAEHTHBIMU Jeii-
CTBUSIMU, HaIIpUMep TIPUHATUEM UCIIOJTHEHUST MJIU TIPOU3BOICTBOM PaCcUueTOB,
a TakKe yTBepXKIeHneM npencrasisgemoro. [1o HalreMy MHEHUIO, IIPUMEHEHNE
KOHCTPYKIIUM TTOCIETYIOIIETO OMOOPEHUS CICIKU ISl yCTAHOBJICHUS KOMIIETCH -
LIMY apOUTpaka B OTHOIIEHNMY MPEICTABIISIEMOTo He OYIeT MPOTUBOPEUYUThH KOH-
CEHCYyaJIbHOU TTpUpojie apOouTpaxa’ u BO3MOXHO B Poccum.

WiuttocTpanueil omHOBPEMEHHOTO TIPUMEHEHUS 00eMX KOHCTPYKIIUI MOXKET
MOCIIY>KUTh CIIOp, paccMoTpeHHbI# B apouTtpaxke ICC nmon Homepom 5730. B aTom
CIiope apOMTpaK 3aKITIOUMIT, YTO I'-H A CBOMMU IEUCTBUSIMH CO31a]l BUIUMOCTh
HaJIMYMS TIOJTHOMOYMIA T-Ha b, 03HaKOMUBIIIETO T-Ha A ¢ JOTOBOPOM, COIEpPKaB-
M apOUTPAXKHYIO OTOBOPKY, Y TIOAMMCABIIETO JOTOBOP B €r0 IIPUCYTCTBUM.
CocTtaB apOuTpaxa Takxke 3aKJII0YUII, YTO MOJOOHBIMU ASHCTBUSMU I'-H A 0110~
OpWJI CHENIKY, COBEPILIEHHYIO IT-HOM b OoT ero nmeHu*.

4.3. Yuueepcaavnoe npasonpeemcmeo

[To oG1eMy npaBULy, aKTYaJIbHOMY [UIsSl pa3BUTHIX IIPABOIIOPSIIKOBS, BCE IpaBa
1 00S13aHHOCTH PEOPraHU3yeMOT0 I0OPUINYECKOTO JIUIIA MJIU HACIeA0AaTe s, BKITIO-
Yasi 3aK/II0YEHHbIE MM JOTOBOPbI M apOUTPaKHbIE COIVIALLICHUSI, IEPEXOIST K IIPaBO-

' Tlocranosienue MKAC nipu TIIIT PD ot 25 mast 2004 r. (zeto Ne 63/2003).

baiteywesa [O.B. [lonHoMO4YMEe Ha OCHOBaHMU BUAMMOCTH TipaBa u cT. 183 'K P® // BectHuk
BAC P®. 2014. Ne 4.

3 Fouchard Gaillard Goldman on International Commercial Arbitration / E. Gaillard, J. Savage
(eds.). P. 253.

4 Hanotiau B. Op. cit. P. 13, 14.
> Born G.B. Op. cit. P. 1464; Steingruber A. Op. cit. P. 150.
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[IPEEMHUKY B IIOPSIIKE YHUBEPCAILHOIO IpaBoIpeeMcTBa'. B KauecTBe UCKITI0UeHMST
HE MepeXONIT K IIPaBONPEEMHUKY IpaBa 1 00sI3aHHOCTH, HEPA3PhIBHO CBSI3aHHbIE
C IMYHOCTBIO CTOPOH, a TAK3KE JOrOBOPHI, COIEpKaIle 3alIpeT Ha U3BMEHEHME UX
cTopoH?. TakuM 00pa3oM, CCHUTKM Ha PEOPraHU3aLIMIo JIUILIA, TTOAMUCABILETO apOou-
TpaxKHOE COIJIallieHUE, He SIBJISIIOTCS IIPEIISITCTBUEM K apOMTPaKHOMY PaCCMOTpE-
HUIO CIIopa’. ABTOMATUYECKUIA IIepeXo apOUTPaKHOIO COIVIAIIEHUS B pe3y/IbTaTe
YHUBEPCAIBHOIO MPABOIPEEMCTBA OOLIYHO HE BLI3LIBAET ITPOOJIEM Ha MTPAKTUKE.

4.4. Yemynka npaea u nepe6oo doaza

[Ipe3toMupyeTcs, 4To B ciayvae YCTYIIKU MpaB 110 JOTOBOPY, CoaepXKalleMy
apOMTPaXKHYI0 OFOBOPKY, TaKasl OTOBOPKa, UMeloIast «(yHKIIMOHATIbHO-BCIIO-
MOTaTeJIbHBIN XapaKTep»*, aBTOMaTUIECKU CIICAYeT 3a MepeIaHHbIMU TTpaBaMu’.
[pyHLIKIT ABTOHOMHOCTH apOMTPAXKHOI'O COIVIAILIEHHS], IIPeIHAa3HAYEHHBII COXpa-
HATH JIeHCTBHE apOUTPasKHOM OTOBOPKU, COAEPKABIIEiiCsS B pACTOPTHYTOM HITA
HEeICCTBUTEIbHOM JOTOBOPE, HE SIBJISIETCS IPEISITCTBUEM JIJIS1 aBTOMATUYECKOIO
Tepexoa IpaB 1 00sI3aHHOCTE I 13 apOUTPaKHO OTOBOPKU BMECTE C OCHOBHBIM
YCTYIUIEHHBIM JOTOBOPOM?. Takoro 1mojaxona npuaepXKuBaroTCs Cybl LI€JI0r0 psiia
cTpan’, BKiIodass Poccuios. IMEHHO 3TOT IOIXO/ SIBJISIETCS BEPHBIM U C TIpaK-
TUYECKOI TOYKHU 3peHUsI: apOUTpakHasi OrOBOpPKa He Oblj1a Obl O-HACTOSIIIEMY

' Crarpu 58, 1110 TK P®; Art. 8 English Arbitration Act of 1996; Fouchard Gaillard Goldman on
International Commercial Arbitration / E. Gaillard, J. Savage (eds.).

2 Lew J., Mistelis L., Kroll St.. Comparative International Commercial Arbitration. — Kluwer Law
International, 2003. P. 148.

3 Kapabeavruroe b.P. MexXnyHapoIHbIii KOMMepYecKuil apoutpax: YueoHuk. — M.: MHboTpo-
nuk Menua, 2012. C. 98.

4 Poudret J.-Fr., Besson S. Op. cit. P. 245—246; Landrove J.C. Assignment and Arbitration: A Com-
parative Study (Luzerner Beitrage zur Rechtswissenschaft. Bd. 32). — Sellier; Schulthess, 2009.
P. 17—25.

S Blackaby N., Partasides C., Redfern A., Hunter M. Op. cit. P. 103; Born G.B. Op. cit. P. 1467—1468;
Lew J., Mistelis L., Kroll St. Op. cit. P. 147; Chuprunov I. Op. cit. P. 31; Fouchard Gaillard Goldman
on International Commercial Arbitration / E. Gaillard, J. Savage (eds.). P. 425—428.

% Poudret J.-Fr., Besson S. Op. cit. P. 245; Fouchard Gaillard Goldman on International Commercial
Arbitration / E. Gaillard, J. Savage (eds.). P. 427—428; Kapabeavnuiog b.P. Yxa3. cou. C. 98.

7 BuactHocTH, cynsl @pannuu, Auriauu, [serun, seitnapuu u lepmanuu (eMm.: Steingruber A.
Op. cit. P. 147).

8 Tlynkr 12 UadopmarmonHoro nucema [pesuniyma BAC PO ot 16 despasst 1998 r. Ne 29; ITocra-
Hosnenwue [pesunnyma BAC P® ot 20 ampesist 2010 r. Ne 15887/09.
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00s13aTe/IbHOM IIPY BOBMOXHOCTH «M30aBUTLCSI» OT Hee, YCTYIIMB IIpaBa I10 10ro-
BOpPY IPYroMy JUIly' (HarpuMep, 10YepHeil KOMIIaHUM).

B ciyuae 1ieccru apouTpaxkHas OroBOpKa CBSI3bIBA€T BCE TP CTOPOHBI, HO €€
cepa IeCTBUS «pa3neisieTCsI»: CTOPOHAMM CITOPOB, BO3HUKAFOIINX M3 OTHOIIIE-
HMIA, IPEeIIIECTBOBABILINX LIECCUU, SIBISIOTCS JODKHUK U LIEASHT, a CTOPOHAMU
CIIOPOB, BO3HMKAIOIIMM U3 MOCIEAYIOIIMX OTHOLIEHWI, — JOJDKHUK U LIECCHO-
Hapwii?. ApOUTpakHast OTOBOPKa aBTOMATUYECKH CJIEAYET HEe TOJIBKO 3a JOTOBO-
POM B 1LI€JIOM, HO U 32 YACThIO MepeJaHHBIX APYTOMY JIILY TIPaB U 00SI3aHHOCTE .
Kpome Toro, apburpaxHoe corjialieHue J0JIKHO CBSI3bIBATH JaXe LeCCUOHa-
pusl, He 3HABIIETO O CYLIECTBOBAHUM TaKOro corjaieHuss. OGpaTHBI pe3yib-
TaT MOXET OBbITh JOCTUTHYT JIWIIb MYTEM YIIEMJICHUST MHTEPECOB TOJKHUKA,
KOTOPBHIA, B OTJINUKE OT LIECCUOHAPHSI, HE MMEET BO3MOXHOCTU JTOTOBOPHUTHCST
C LIEJIGHTOM O ITOJTHOM PaCKPbITUK UH(OPMALIMU 1 BOCIIOJIb30BaThCSI UIHCTUTYTOM
3aBepeHuii U rapanTuii‘. [1o HallleMy MHEHHUIO, aHAJIOTMYHbIE TIPaBUIIA JOKHbI
MIPUMEHSITHCS ¥ TIPY TIEPEBO/IE I0JITa: B OTCYTCTBHE COTJIAIleHUST 00 MHOM HOBBINA
JMOJDKHUK CTAHOBUTCST CTOPOHOM apOUTPaXKHOTO COTTIAIIICHUST’.

Kaxk 1 rpu yHUBepCalbHOM IIPEEMCTBE, U3 STUX IIPABUJI CYLLIECTBYIOT UCKJIIO-
YeHUs: apOUTpakHOE COoTallleHUe He TIEPEXOAUT K IIECCUOHAPUIO, €CJIM OHO
Hepa3pbIBHO CBSI3aHO C IMYHOCTHIO CTOPOH MJIU €CJIM CTOPOHBI UCXOTHOT'O I0TO-
BOpa TMPSIMO UCKITIOUMIIA BO3MOXKHOCTB €T0 YCTYITKH.

5. KoHCTpyKiMM, MO3BOJISIIONIME ONpPeae/UTh
00IIyI0 MOpa3yMeBaeMylo BOJIIO CTOPOH

5.1. Iloopazymesaemoe coeaacue cmopon

B cooTBeTCTBUM € OOIITMMM TPUHLIMIIAMU JOTOBOPHOTO TIpaBa, HACTOSIIIAS BOJISI
CTOPOHBI MOXET OBITh HaliZIEHa C TIOMOIIBIO TOJTKOBAHUS €€ AeVCTBUIA MJTM HEOIHO-
3HAYHBIX YCJIOBU TOToBOpa. [TpUHIUTIBI TOJTKOBaHMS OOI1Iel BOJIM CTOPOH TIPUME-
HSAIOTCS U B apouTpaske. Tak, Kiouesast poJib (pOpMabHO He MOIIUCABIIETO I0TO-
BOD JIMIIa HA CTAUSIX IIEPETOBOPOB, 3AKIIOYSHMSI U UCTIOJTHEHUS JOTOBOPA MOXET

' Hosiery Manufacturers Corporation v. Goldston, 238 N.Y. 22, 149 N. E. 779 (1924).

2 Born G.B. Op. cit. P. 1470; Chuprunov 1. Op. cit. P. 39; Kapabeavnurog b.P. Yka3. cou. C. 96.
3 Chuprunov I. Op. cit. P. 39.

¢ Ibid. P. 43—46.

5 Cwm. takxe perreHue BepxosHoro cyna LlBeiitiapun ot 19 aBrycra 2008 r. Ne 4A_128/2008 (miepe-
BO/I JI0JITA BJIEYET 3a COOOM MePeXo/] BCeX «BCIIOMOTaTeIbHbIX» MPaB, BKITI0Yasi apOMTpaskHOE COria-
LIeHKE, K HOBOMY JTOJDKHUKY).

% Chuprunov I. Op. cit. P. 47.
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TIPUBECTH K BEIBOMLY O TOM, UTO TAKOE JINTIO KOHKITIOICHTHBIMU TEHCTBUSIMHU TIPH -
HSUTO Ha ce0sI TIpaBa 1 00s13aTeICTBA 10 COOTBETCTBYIOIIEMY I0ToBOpY. [1pu mpu-
HSITUU PEIICHUS O KOMITETCHIIUNH COCTaB apOUTpaXka J0JDKeH YCTAHOBUTH HAIMUME
WJTM OTCYTCTBHE OOIIIEH ITompa3yMeBaeMOlt BOJI BCEX CTOPOH B 3aBUCMOCTH OT CTe-
TIEHU BOBJICYCHHOCTH «TPEThErO» JINIIA 1 €TO POJIN B JOTOBOPHBIX OTHOIIICHMSIX .

5.2. Jloxkmpuna epynnot komnanuii

JloKTpuHa TpyNIbl KOMIAHWH SBISIETCSI OMHUM M3 CaMbIX SIPKUX TTPOSIBIIE-
HUWII TPUHIIMTA TTOPAa3yMeBaeMOTo COTJiacusi CTOPOH. B oTnuume ot ocranb-
HBIX KOHCTPYKIIUIA, 3Ta JOKTpUHA ObUTa pazpaboTaHa apOUTpPakKHOM TPAKTUKON
Y TIpeHa3HauYeHa CIENMAIbHO NJIST OTIPEeiesIeHNs CYObEKTHOTO COCTaBa apou-
TPaXKHBIX coTalnieHunit?. JlaHHast TOKTPUHA TMO3BOJIIET OTIPENEeIUTD MOIpasyMe-
BaeMyI0 BOJIIO CTOPOH apOMTPaKHOTO COTJIAIIEHUSI U JIUII, €TO HE TIOAITMCHIBAB-
LIKX, UCXOOSI U3 ABYX OCHOBHBIX KPUTEPUEB: HAJTMYUS TPYNIBE U LUEHTPATbHOMU
POJIM JIN1I, HEe TIOATTMCHIBABIIINX JOTOBOP, B OTHOILEHUSIX CTOPOH. JloKTprHA TpyTI-
TTbl KOMITAHU ! BHEIITHE TI0OX0Xa HA MHCTUTYT CHSITHSI KOPTIOPATUBHBIX TOKPOBOB,
HO UMeEeT JBa MPUHIUITNATBHBIX OTINYYsI. Bo-TIepBbIX, MpUMEeHEHUE NTOKTPUHBI
MO3BOJISIET BBISIBUTH OOLIYIO BOJIIO BOBJIEYEHHBIX B MIPABOOTHOILIEHHUS JTULL, KOTO-
pasi B TaTbHENIIEM CITYXXUT OCHOBAaHMEM KOMIIETEHIIMU apOUTpaxa B OTHOIIIe-
HUU N1, (popMaJIbHO HE MOAMUCHIBABIINX apOuTpaxHoe cornameHue’. Dax-
TUYECKU TEOPUsI TPYIIbI KOMIAHUI TTO3BOJISIET TPUMEHUTH OOIIETTPU3HAHHbBIE
WHCTUTYTHI TIPEICTABUTENHCTBA U TTOIPA3yMEeBAEMOTO COTJIACUS B IPYTroM ax-
TUYECKOM KOHTeKCTe®. Bo-BTOpPBIX, JOKTpUHA TPYMITI KOMIIAHUH He Tprberaer
K UCKJTIOUEHUIO U3 IPUHIINATIA CAMOCTOSITETbHOCTH Iopuandeckux nuirt. Ee npu-

' Born G.B. Op. cit. P. 1427—1431.
2 Ibid. P. 1445.

3 MakT cyIecTBOBaHMSI TPYIITTBI KOMITAHWIA JUTS TIeJIeil IPUMEHEHUS! TOKTPUHBI TPYIIITBI KOMITAHUIA
OMPEaEISIeTCSI UCXO/IS1 U3 KOHTPOJISI OHOM KOMITAHUM HaJ IPYTOil U CTeNeHU COBMECTHOM BOBJIE-
YEeHHOCTU KOMITAHW TPYTIIBI B IIPABOOTHOIIIEHUsT 6€3 OTCBUIKU K lex societatis (cM.: Youssef K.
Op. cit. P. 76).

4 Webster T., Biihler M. Handbook of ICC Arbitration: Commentary, Precedents, Materials. — Sweet
& Maxwell, 2014. P. 125, 133—134; Youssef K. Op. cit. P. 76; Fouchard Gaillard Goldman on Inter-
national Commercial Arbitration / E. Gaillard, J. Savage (eds.). P. 282—288; Strong S.1. Third Par-
ty Intervention and Joinder as of Right in International Arbitration: An Infringement of Individual
Contract Rights or a Proper Equitable Measure? // Vanderbilt Journal of International Law. 1998.
Vol. 31. P. 915, 993—994 (noctymHo B MHTepHeTe 1o aipecy: http://scholarship.law.missouri.edu/
cgi/viewcontent.cgi?article=1354&context=facpubs).

5 Born G.B. Op. cit. P. 1450, 1454.

¢ Fouchard Gaillard Goldman on International Commercial Arbitration / E. Gaillard, J. Savage
(eds.). P. 280—283.
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MEHEHUE ITO3BOJISICT YCTAHOBUTH ITOIPa3yMeBaEMYIO BOJTIO CAMOCTOSITCIBHBIX JIUILT
ObITb CTOPOHOM JOTOBOPA U CONEPKAIIETOCS B HEM apOUMTPaKHOTO COMIALIEHUS
HapaBHE C JIMIIAMU, TIOAITMCABIIIMMU IOTOBOD.

CaMbIM U3BECTHBIM CITOPOM, B KOTOPOM ObIJT 3JI0XKEH TECT TaHHOU JTOKTPU -
HBI, SIBJISIETCS CITOp KoMmItaHuii rpymiisl « Dow Chemical» n kommmanunm «Isover Saint
Gobain»'. OguH HOTOBOpP, COMEPKABIINI apOUTPaKHOE COrJallieHue, ObLT MO -
MucaH ao4yepHeit komranuel kopropaiu «Dow Chemical Company» — «Dow
Chemical A.G.», BTOpoii 10roBop, TakKe CoAepxKalluii apouTpaxxHoe coralie-
HUe, — ee JodepHeit kommnanueit «Dow Chemical Europe»; «Dow Chemical Com-
pany» He TOANMCHIBaJIa HU OAWH 13 10roBOPoB. [TocTaBKy o 060uM 1oroBopam
JoJKHa ObuTa coBepuuTh «“Dow Chemical France” unu mo6as npyrast touepHsisi
komrmanug “Dow Chemical Company”». «Dow Chemical France» Takke He non-
MMMCHIBajJia HU OOWH U3 JIOTOBOPOB, HO MCIIOJHUJIA 00s13aTe/IbCTBA U TTOCTABIIIA
ToBap. M3 3TOr0 OB cAeIaH BBIBOA O TOM, YTO NIJiSi CTOPOH NPAaBOOTHOIICHUI
He ObLIO BaXKHO, Kakasi UMEHHO KoMIaHus u3 rpymmsl «Dow Chemical» nmoanu-
et apOuTpaXkHOE CoTJIallieHVe, HaIe IsIBILee TIpaBaMU U 00SI3aHHOCTSIMU He KOH-
KPETHYI0 KOMITAaHUIO, a BCIO TPyIIy B 11esioM. CocTaB apOnTpaka TaksKe YCTaHOBI,
YTO MTPABOOTHOIIEHUST HE MOTJIN OBITh yCTaHOBJIEHBI 0e3 yyacTust « Dow Chemical
Company», BiIaieBIlIeii TOBAPHBIM 3HAKOM Ha TIOCTaBJIsIEMbIil TOBap.

[To3zxe koprnopatus «Isover» rogana psia CyaeOHBIX KICKOB TTPOTUB KOMIIa -
Huii rpynisl «Dow Chemical». Bce deTslpe KOMITAHUM TPYIIIBI, IBE U3 KOTO-
DBIX HE TIOATMCHIBAJIM HU OWH U3 JOTOBOPOB, 0OPATHIIMCH C ICKOM B apOUTpax.
CocraB apOuTpaxa IMoJIOXKUTEJILHO pa3pelnil BOITPOC KOMITETEHIIMY B OTHOIIIE-
HUU BCEX YETHIPEX UCTIIOB, OMMPASICh HA OOIIIYIO BOJIIO BCEX CTOPOH, BOBJICUEH-
HBIX B IOTOBOPHBIC TIPABOOTHOIIICHMSI.

Kak 1 1pu cHSITUM KOPITOPaTUBHBIX ITOKPOBOB, ISl TPUMEHEHUS TOKTPUHBI
TPYIIIbI KOMITAHUWI HEAOCTATOYHO YCTAHOBUTH (PaKT CYLIECTBOBAHMS TPYIIIThI KOM-
TaHWI 1 KOHTPOJISI MAaTePUHCKOUN KOMITaHUU Hall nouepHUMK?. CylllecTBOBaHUE
TPYIIIBI KaK «eIMHON 9KOHOMUYECKOI peaTbHOCTI» U TIPUHSITAE APYTUMH KOM-
MMaHUSMU TPYMIIBI YIaCTHUS B TOTOBOPHBIX OTHOIIEHHUSIX — MHAMKATOPHI COTIaCHs
B CJTydae OTCYTCTBUSI MOATMCH JIUIIA ITOJT apOMTPaKHBIM COTJIAIlIEeHUEM, HO HE €r0
3ameHa’. CyriecTBeHHbIM (haKTOPOM SIBJISIETCSI TTPE3YMITIINST OTCYTCTBUS BOJIM JIUIL,
He TIOIITICHIBABIINX apOUTPaKHOE COTJIAIIICHME, OBITh €T0 CTOPOHOIH. Takas mpe-
3YMITIIUSI MOXET OBITh OIIPOBEPTHYTA, €CJIN M3 MEHCTBHIT HE TIOMITMCABIINX COTJIa-

' The ICC Interim Award of September 23 1982 in Ne 4131 // Yearbook Commercial Arbitration.
1984. Vol. IX. P. 131.

2 Derains Y. 1s there a group of companies doctrine? // Multiparty Arbitration: Dossier of the ICC
Institute of World Business Law. — International Chamber of Commerce, 2010. P. 140.

3 Youssef K. Op. cit. P. 75.
4 Poudret J.-Fr., Besson S. Op. cit. P. 229.
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IMEHUEC JINL, COBEPIIACMbIX UMH B XOAEC IIEPETOBOPOB, B MPOLECCE NUCITOJHCHUA
WJIA paCTOPKEHUS JOTOBOPA, ABCTBYET UX BOJII UMETH CTaTyC CTOPOHBI IOTOBOpaA'.
Ecnu Takas Bosst YCTaHOBJICHA, Jinlla, HE IMOAIIMCaBIINEC ap6I/ITpa)KHOC corjamie-
HHE, HE NOJ2KHBI MMETb BOSMOKHOCTD CKPbIBATHCA 3a CbOpMaI[beIM TOJIKOBAHUEM
JOroBopa, n30JMPpOBaHHBLIM OT q)aKTI/I‘ICCKI/IX 00CTOSITEILCTB Jieaz.

6. Koncrpykiyu,
OCHOBaHHbIE HA MPUHIMIIE JT00POCOBECTHOCTH

6.1. Cusamue KopnopamueHvlX NOKp06o6

[TpuHIUIT OTpaHUYEHHOI OTBETCTBEHHOCTH YIYACTHUKOB KOPITOPAIINH, OTHE-
JISTIOIINN I0PUANIECKYIO IMYHOCTh U 00513aTeJIbCTBA KOPIIOPAIIUHU OT €€ YUPEIH-
TeJIeH, sTBisieTcs (PyHIaMeHTOM KOPITOpaTUBHOTO TpaBas. TeMm He MeHee 00JIb-
ITMHCTBO PA3BUTHIX IIPABOIIOPSIIKOB IIPEIyCMaTPHUBAET BO3MOXKHOCTb OTKa3a OT
MIPUHIINTIA OTACIBHON I0PUANIECKON JTUIHOCTHU B CIIyYassX TTOBCETHEBHOTO KOH-
TPOJISI OMHUM JIMIIOM IPYTOTO M 3JI0YIIOTPEOICHMS TIPaBOBOI (hOPMOIi FoprIrye-
CKOTO JIMIIA C IIeJIbI0 00X0/Ia 3aKOHA, HapyIIeHUs 00s13aTeIbCTB, OOMaHa TPETHHUX
JINL, a TAKXKE B CIy4YasX HEJOKAMUTAIN3ALMN WU BBIBEACHUS AKTUBOB U CMe-
IIeHUs UMYIIECTBA KOPIIOPAIIMU C UMYIIIECTBOM ee yupenurtesneir. [1pesuanym
BAC P® 3aHs11 110 5TOMY BOIIPOCY aHAJIOTUYHYIO TTO3UIINIOS.

CHsITHE TTOKPOBOB TaK:Ke 00OCHOBAHO B CIyYasiX BBEACHHUS KOHTPAreHTOB
B 3a0JIy>KIeHNE OTHOCUTETLHO KOMITAHUI TPYIIIIEI, C KOTOPBIMU OHM BCTYITAIOT
B TIPAaBOOTHOIIICHUST . JIJIsI CHSITHSI KOPIIOPATUBHBIX IIOKPOBOB OOBIYHO TPeOyeTCs
JTOKAa3aThb (DaKTHI TOBCEIHEBHOTO KOHTPOJIIS M HEIOOPOCOBECTHOCTH — MCIIOIB30Ba-

' Youssef K. Op. cit. P. 80—81; Brekoulakis S.L. Op. cit. P. 96.
> Hanotiau B. Op. cit. P. 8.

3 Cyxanos E.A. CpaBHUTeIbHOE KOpriopaTuBHOE mpaBo. — M.: Cratyt, 2014. C. 182; cM. Takxe:
Salomon v. Salomon & Co. Ltd., [1896] UKHL 1 (16 November 1896); Adams v. Cape Industries Plc,
[1990] Ch 433.

Cyxanos E.A. Yka3. cou. C. 182—195; Acockos A. B. Konmm3anoHHOe peryupoBaHue CHSTHSI KOPIIOPATHB-
HBIX TOKPOBOB // BecTHuK rpaxaanckoro npasa. 2013. T. 13. Ne 5 (CIIC «KoncynbrantlLmoc»).

> B IMocranosnenun Ipesuanyma BAC P® or 26 mapra 2013 r. Ne 14828/12 mo geny Ne A40-
82045/11-64-444 MOXXHO HAMTH CIIEAYIONIYIO apTYMEHTALUIO: «...MCIOJb30BaHKE IOPUINIECKO-
TO JIMLIA JIJIS 1IeJIei 3710yMOTPeOIeHUS IIPABOM... HAXOAMUTCS B TPOTUBOPEYUH C JICUCTBUTEIBHBIM
Ha3HaYeHMeM KOHCTPYKLIMU I0PUIMYECKOTO JINLA».

% Hanotiau B. Op. cit. P. 44—45; Park W.W. Non-signatories and International Contracts: An Arbitra-
tor’s Dilemma // Multiple Party Actions in International Arbitration. — Oxford University Press, 2009.
P. 4, 28 (noctynHo B UHTepHeTe 1o anpecy: www.arbitration-icca.org/media/0/12571271340940/
park_joining_non-signatories.pdf).

238



M.C. KanuHuH

HUST (hOPMBI KOPIIOPALIMH B Ka4eCTBe (hacama C IeIbI0 37T0YITOTPEOICHIST IIPaBOM!.
[Tpu 5TOM TepMUH «CHSITHE KOPITOPATUBHBIX ITOKPOBOB» UCITOIL3YETCS B KAYCCTBE
COOMPATEIIbHOTO 0003HAYCHMST PA3TMIHBIX IIPABOBBIX MHCTUTYTOB, TTO3BOJISTIOIINX
«BOBJICU[b] YIaCTHMKOB IOPUIMIECKOTO JINIIA B TTPABOOTHOIICHMS, CITOXKHUBIITAECS
MEKITy KOMIIAaHUEH U TPETbUMM JINIIAMU»2,

OcTopoXHOE TTPUMEHEHNE KOHCTPYKIINI CHSITASI KOPTIOPATUBHBIX TTOKPOBOB?
IUIST pacIIIPEHMST CYObeKTHOTO COCTaBa apOUTPAKHOTO COTJIAIICHUS B MCKITIOUM-
TEJbHBIX CIIydasiX CyIIeCTBEHHOTO 3JIOYIIOTPEOICHMST KOPIIOPATUBHOM (DOPMOit
BO3MOXKHO 1 00BSICHSIETCS (DAKTUICCKUM CIMSHIEM IOPUINYCCKUX JIUI ¥ UX 00T~
3aTeNIbCTB. B pe3ynprate mpuMeHeHUsI MTHCTUTYTOB, TIO3BOJISIIOIINX CHSITh KOPIIO-
paTUBHBIC TTOKPOBBI, KOHTPOJMPOBABIIIEE JIUIIO OOBIYHO IIPU3HAETCS CTOPOHOMK
JIOTOBOpPA B CITY COBEPIIICHHBIX UM JICHCTBUI U B pe3yIbTaTe 3TOT0 — CTOPOHOM
COIepIKaIlerocs B JOTOBOPe apOMTPasKHOTO cormamieHus®. IMeHHO TaKkoii ITomaxon
ITO3BOJISICT 00ECIIEUNTh CIIPABEIJIMBOCTD M COOTBETCTBYET IIPABOMEPHBIM OXKH/IA-
HUSM CTOPOH MEXIYHAPOIHBIX CIACIOK®.

6.2. Dcmonneas

DcTormenb — OOLIEeNPU3HAHHBIN TPUHIIATT MEXIYHApOIHOTO MpaBa, KOTO-
PBIi MOXET OBITh KCITIOJBb30BaH COCTABOM apOuTpaxa’. Pe3ysibraToM mpuMeHeHUs
SCTOTIIENIS ABJISIETCS TIOTEPSI CTOPOHOM TTpaBa Ha BO3paKeHUeE ITPOTUB TPEOOBAHMIA,
OCHOBAHHBIX Ha MPEIIEeCTBYIONIEM 00€IIaHUN WU KOHKJTIOIEHTHbBIX 1eHCTBUSIX
BO3PAXKAIOIIEN CTOPOHBIS. DCTOIIE]b OCHOBAH HA MIPUHIIMIIAX CIIPABEIINBOCTHA

' Byowuun C.JI., Heaney FO.JI. CpbiBast TOKPOBBI. JlIOKTpUHA CHSITUSI KOPTIOPATUBHOM Byasiu B 3apy-
6exxHbIX ctpaHax U B Poccun // Becthuk BAC P®. 2013. Ne 7 (CIIC «Koncynbrantlliioc»).

2 Acockoe A.B. Yka3. cou. (CIIC «Koncynprantllaoc»).

[pu MpUHATUY pellieHusT CyIy WIA COCTaBy apOUTpaka ClenyeT UCXOMUTh U3 CTPOTOI TPe3yMII-
LIMM CaMOCTOSITEIbHOCTH I0PUAMYECKOTO JIULIA, AJIs1 ONIPOBEPKEHUST KOTOPOI HEIOCTATOUHO (hak-
TOB KOHTPOJISI VJTU UCITOJTb30BAHUSI CXOXKETO JIOTOTHUIIA — TPEOYIOTCSI HEOCTIOPUMBIE TOKA3aTe b~
CTBa 3JI0yMOTPEOICHNUS TIPABOM.

4 Born G.B. Op. cit. P. 1431—1433; Hanotiau B. Op. cit. P. 47, 59.
> Hanotiau B. Op. cit. P. 44.
¢ Born G.B. Op. cit. P. 1442,

7 Cedosa XK.HU., 3aiiyesa H.B. TIpuHIUIT 3CTOIIIENb U OTKa3 OT IpaBa B KOMMEPYECKOM 060poTe
Poccuiickoit @eneparmn. — M.: Craryt, 2014. C. 6.

8 Ocmanuna E.A. Dcrornriens u oarBepxaeHue caeiku // Bectiuk BAC P®. 2013. Ne 11. C. 38—45.
AHAIOrMYHOE TIPABUIIO 3aKperuieHo u B 1. 5 cT. 166 'K P®D: «3asiBneHue 0 HeAEHCTBUTEIbHOCTH
CIIETIKM He MMEeT MPaBOBOTO 3HAYEHUSI, €CIN CChUIAIOIIEECS Ha HEACHCTBUTETIBHOCTD CIEIKH JILIO
NENCTBYeT HeJOOPOCOBECTHO, B YACTHOCTH €CJIM €r0 MOBEICHUE TOCIe 3aKITIOUEHUS! CIETKU 1aBaio
OCHOBaHME IPYTHM JIMLIaM T10JIaraThCsl Ha IUCTBUTEIbHOCTD CIIEITKI».
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1 100POCOBECTHOCTH' M HA TaHHBI MOMEHT TTOJIyYMJI TIPU3HAHNE KaK CaMOCTO-
SITEJIbHBIN TIPUHITUTT B TIPAKTUKE POCCUNCKUX CYIOB?, B TOM YUCJIe B KOHTEKCTE
CITOPOB O KOMITETEHILIMM TPETEUCKUX CYI0B. B paMKax 0iHOro M3 pOCCUICKUX e
OTBETUHUK (0OIIIECTBO) «BO3PA3UJIO ITPOTUB PACCMOTPEHUSI CIIOPA B TOCYIaPCTBEH-
HOM CyIIe¢ W 3asIBUJIO O HAJTMIUU MEXIY CTOPOHAMM TPETEMCKOTO COTJIAIICHUST»,
TIOCJIE Y€T0, CChIIAsICh HAa OTCYTCTBUE HaIEXaIIM 00pa3oM ohopMIIEHHOTO Tpe-
TEHCKOro coralleH s, O0IIECTBO TPeOOBAIO OTKA3aTh B BblAaue UCITOJHUTEb-
Horo aucra. BAC P® yka3saj, 4To «00ILECTBO... OMHO3HAYHO BHIPA3UIIO CBOIO
BOJIIO HAa PACCMOTPEHME CITIOpa UMEHHO B 3TOM TPETEHCKOM Cyie»; «[o]cmapuBa-
HMeE e OOIIECTBOM KOMITETEHIIMM HAa3BaHHOTO TPETEIMCKOTO CyNa... CBUACTEb-
CTBYET O 3JI0yNOTPeOJIeHUH OOIIIECTBOM... CBOMMH ITPaBaMu C 1IEJIbI0 YKIIOHEHMSI
OT UCTIOJIHEHUSI 00SI3aTEJIBCTB 10 IOTOBOPY»>.

[TpuMepoM TIpUMeHEeHUSI JOKTPUHBI 3CTOMIICb TSI YCTAHOBIICHUS] KOMIIE-
TEHIIMU apOUTpaxka MOXET MOCTYKUTh U3BECTHOE aMepuKaHcKoe jeno Deloitte
Noraudit v. Deloitte Haskins & Sells. CornaieHue, copepxkaniiee apoOUTpaxkHYIO
OroBOpKY, Hanes10 ¢upmy «Noraudit» IpaBoM MCIIOJIb30BaTh HAUMEHOBAHUE
«Deloitte Noraudit» mpu ycaoBuM coOMOaeHUS ycaoBUs comtameHus. @upma
«Noraudit» Tojrydmia TeKCT ComIalleHus] U Hadasla UCTIOJIb30BaTh HAMMEHOBA-
Hue «Deloitte Noraudit», Ho He moanucana cornameHue. OKpyXKHO Ames-
unoHHbIR cyn CIIA moctaHOBWII, YTO JOKTPUHA BCTOIMENb 3anpeliaeT ULy,
MIPUHSIBIIIEMY IIpaBa 10 COTJIAIIEHUIO, CChUTAThCSI HAa HE3aKITIOUYEHHOCTD COTJia-
IIEHUS ¥ ColepKalleiicss B HeM apOUTpakHOM OTOBOPKU*. AHAJIOTUYHOE pellie-
HME MOXKET ObITh OCHOBAHO Ha ITPU3HAHUY COIIAIIEHMSI 3aKTFOUEHHBIM KOHKITIO-
JNEHTHBIMU ACCTBUSIMU®.

B nene Amkor v. ABS TIpyHIIATI 3CTOITIEIB CTaJl CAMOCTOSITEIEHBIM OCHOBaHUEM
TIPU3HAHMS KOMITETEHITMY apOMTpaka B OTHOLIIEHUY CTOPOH, HE TTOITUCHIBABIIINX
JIOTOBOD, COMEPKABILNI apOUTPaXKHYIO OroBopKy. Cy yCTaHOBWII, YTO KOPITOpa-
mst «ABS» n3Bnekaa u3 noroBopa «rpsiMyo Beiroay» («direct benefit») u, cnemnona-
TeJIbHO, OBLIO OBbI HECTTPABeTMBO TTO3BOJIUTHL KOopriopalnu «ABS» 0601t neiicTBre

Huxonaeg A. B. DcTomnnelb B pOCCUICKOM TpaBe: Mpo0ieMbl U MePCIeKTUBbI TPAKTUYECKOTO MPU-
MeHeHus1 // MexnyHaponHoe myoimaHoe 1 yacTHoe rpaso. 2014, Ne 4. C. 11—15.

2 Cwm. [Nocranosnenue Ipesummyma BAC P® ot 22 mapra 2011 1. Ne 13903/10: «HeBkimroueHue
B TEKCT MUPOBOTO COTJIALIIEHHUST YCIOBHIA... BJIeUeT 3a CODOii MOTEPIO MpaBa CTOPOH Ha BbIIBUXE-
HUE HOBBIX TPeOOBaHUIA (ICTOIMEb)».

3 Cwm. INocranosnenue [Npesunuyma BAC PO ot 9 oktsi6pst 2012 r. Ne 2966/12.
4 Deloitte Noraudit A/Sv. Deloitte Haskins & Sells, 9 F.3d (2d Cir. 1993).
S Hanotiau B. Op. cit. P. 26; Hukonaee A.B. Yka3. cou. C. 11—15.
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apOMTPaKHO OTOBOPKHM'. B cTpaHax KOHTMHEHTAILHOTO ITpaBa aHAJIOTMYHOE pellie-
HME MOXeT ObITh 000CHOBAaHO TTPUMEHEHMEM TIPUHITUTIA TOOPOCOBECTHOCTH,

YacTo BcTpeyaeTcst MHEHIE, B COOTBETCTBUM C KOTOPBIM ITPUHIIUTT «3CTOIIIEb
SIBJISICTCSI MCKJTIOYMTEIbHO CPEICTBOM 3allIUThl M HE MOXKET BBICTYIAaTh B Kaue-
CTBE OCHOBaHUs MCKa»’. TeM He MeHee BepHOI IIpeICTaBIIsIeTCST OOpaTHas TI03M-
LIMSI: ACTOIITENIb MOXET PaBHBIM 00pa30oM CITYKUTh apTyMEHTOM U JIJIST CTOPOHBI
apOMTPaXKHOTO COMIALlIeHMsI, TPEOYOIIel TPU3HATh KOMIIETEHIIMIO apOuTpaxa
B OTHOIIICHUH JIN1IA, HE SIBJISTFOIIETOCS] CTOPOHOI TAKOTO COTJIAILICHUS?,

Taxum 06pa3om, cTOpoHa, He TIONIMUCHIBABIIIASI JOTOBOP, COACPKAIIIMIT apOM-
TPaKHYIO OTOBOPKY, HO 00OCHOBBIBAIOIIIAsI CBOW TPeOOBAaHUS MPaBaMU U3 TAKO-
T'O IOrOBOpa, HEe MOXET OTPUIIATh 00SI3aHHOCTh MepeaaTh CIop Ha pa3pelieHue
B apOMTpPaXK 1 CChUIAThCS Ha (pOpMaIbHOE OTCYTCTBUE MOITTUCH.

7. BpiBOIBI

DopmMaTbHOE OTCYTCTBHE TIOATIMCH JIMIIA MO/l apOUTPAXKHBIM COTJIAIIICHUEM,
comep:kaHne KOTOPOTo 3aKPeTuIeHO B MMCbMEHHO (popMe, He MCKITIOYaeT BO3-
MOKHOCTH BBIBOJA O TOM, YTO TaKOE JIUIIO SIBJISIETCS CTOPOHOI apOUTPaXKHOTO
coryamieHus. JInma, He MoaMucaBIIe apOUTpaXkKHOE COIallleHe, MOTYT SIBJISITh-
CsI €r0 CTOPOHAMM M3HAYaIbHO (HampuMep, B cayJyae 3aKII0USHMS COTJIallleHUs
MIpeACTaBUTEIEM MJIU B pe3ysIbTaTe IToapa3yMeBacMOol 00IIIeil BOJIU BCEX CTOPOH
corJlalIeHus ) TM00 CTaTh MU BIIOCJIEACTBUY (HATIpUMED, B pe3yIbTaTe YHUBEP-
CaJIbHOTO WJIA CUHTYJISIPHOTO ITPaBOIIPEEMCTBA; aKTUBHOTO YJaCTUS B UCITOJTHE-
HUU JO0TOBOpa, COAEPXKAIIETO apOUTPaKHYIO OTOBOPKY, M3 KOTOPOTrO OYEBUIHA
BOJISI JINIIA CTAaTh CTOPOHOM TaKOTO JOTOBOpA U COAEPKaIIerocss B HeM apou-
TpaxkHOTO cornamreHus ). Kpome Toro, mpakThKe N3BECTHEI CIy9au IIPUMEHEHUS
WHCTUTYTOB CHSITHSI KOPITOPATUBHBIX IIOKPOBOB, TOKTPUHBI 3CTOIIIETb U APYTUX
KOHCTPYKIIMI, OCHOBAaHHBIX Ha MIPUHIIUITIAX T0OPOCOBECTHOCTH U CIIPaBEITNBO-
CTHU 1 3aIIUIIAIOIINX OO0OCHOBAaHHBIC OXXUIAHWS TPETHHX JIUII.

' Amkor Technology, Inc. v. Alcatel Business Systems, 278 F. Supp. 2d 519 (E.D. Pa. 2003).
2 Hanotiau B. Op. cit. P. 28.

3 Hukonaes A.B. Yxa3s. cou. C. 11—15.

4 Born G.B. Op. cit. P. 1476.

> Ibid. P. 1472—1477.



HEAOBPOCOBECTHOE NOBEAEHME CTOPOH
NMPU PASPELLUEHUN CNOPOB
B MEXKAYHAPOAHOM APBUTPAXE
U PACNPEAENIEHUE APBUTPAXKHbBIX PACX0O40B

N.N. CycnunubiHA,

LL.M., ACIArb,

CTapLnii IOpUCT NPaKTUKK

MeXAyHapoLHOro KoMMepyYeckoro apbuTpaxa
anBokatckoro bopo «KWATT»

Hu 0215 k020 He cexpem, umo mexcoynapoOrblil apoumpaic cCmanogumcst éce bonee
3ampamHviM cnocobom paspeuterus cnopog. 4acmo smo Gvieaem cé13aHo ¢ HEAo-
OpoCogecmHbIM NOGeJeHUeM Camux cmopoH. B Hacmosuweii cmamve agmop nonwi-
mancs pazodpamvcs, KaK maxKoe nogedeHue eausem Ha pacnpedesenue pacxo0os
Mexncdy CmopoHamu U Kak pacnpeoeierue pacxo008 Moxicem UCHoAb308ambCs apou-
mpamu 6 Kavecmee UHCMpPYMEHmMa 3(HeKxmuenoil opeanu3ayuy apoumpaiCcHozo
pazbupamenvcmea.

HccnenoBarenssmMu oTMedaeTcs, YTO MEXAYHAPOAHBIA KOMMEPUYECKUIT apOu-
TpaxX CTAHOBUTCS Bce OoJiee 3aTPaTHBIM CIIOCOOOM pa3pelieHus cnopos. Pacxo-
JIbl, KOTOPbIE CTOPOHAM MPUXOAUTCS HECTU, MOTYT UMETb JUIS1 HUX BECbMa KPU-
TUYHBI XapakTep, OCOOEHHO B YCIOBUSX 9KOHOMUYECKON HECTAOUJIBbHOCTH.
HeonHoxkpaTHO Mmy0IMKOBaINCh PEKOMEHIALIMY 00 OpraHu3aluu apoOUTPaXKHO-
TO pa3dMpaTesbCTBa CIOCOOOM, MO3BOJISTIOIINM M30€XaTh HEOTIPABIaHHBIX BPe-
MEHHBIX U (pUHAHCOBBIX 3aTpat'. TeM He MeHee MpodyieMa He TepsieT CBOel akTy-

Cwm.: KomMeHTapuu 1o opraHu3saiu apoutpaxkHoro pazouparenbctBa KDHCUTPAJT (www.uncitral.
org/pdf/russian/texts/arbitration/arb-notes/arb-notes-r.pdf); Joknan ApOUTpaKHON KOMUCCUUN
MexnyHapomaHoit Toprooii maiatel (MTIT) 0 TexHMKaX 110 KOHTPOJIIO BpeMEH! U pacXoI0B B apOu-
Tpaxe (www.iccwbo.org/Advocacy-Codes-and-Rules/Document-centre/2012/1CC-Arbitration-
Commission-Report-on-Techniques-for-Controlling-Time-and-Costs-in-Arbitration/).
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agpHOCTH. B wacTHOCTH, ApOnTpaxkHast KoMUccHsT MeXITyHapOIHO TOPTOBOM
nanatel (MTII) rotoBuT HOBBIN JloK1an O pacnipeaeeHu pacXxoa0B, KOTOPbIi
OyIeT MHTEepeCceH BCeM IOpHUCTaM, MPAKTUKYIOIINM B c(pepe MeXKIyHAPOTHOTO
KOMMEPYECKOTO apOUTpaxKa'.

Yacro yeennueHre apoUTPaXKHbIX pACXO0B ObIBAET CBSI3aHO C HENOOPOCOBECT-
HBIM TTOBEICHHEM CaMUX CTOPOH. Takoe ToBeIeHNe MOXKET BEIpaXkaThCsl B pa3-
JIMYHBIX (DOpMax Ha pa3HBIX 3TAIlax pa3pelleHNs CIIopa — OT MHUIIUMPOBAHUS
MPOLIETYPHI 10 BHIHECEHUSI OKOHYATEILHOTO peLlIeHus TI0 cylecTBy. Hampumep,
Ha paHHEe! cTaanu Ipoliecca 3TO MPOSIBIISIETCS] B YKIOHEHUH OTBETYMKA OT OTLIA-
THI CBOEGI YaCTW aBaHCa Ha ITOKPHITHE apOUTPaKHBIX PACXOIOB WIIM, HA00OPOT,
B IIPEIBSIBJICHIH MCTIIOM 3aBEIOMO HEOOOCHOBAaHHBIX TPeOOBaHUIA. 310yIIoTpedIie-
HMe CTOPOHAMU CBOMMMU TTPOLIECCYATbHBIMU TTpaBaMU B XOJIe apOUTPaKHOTO pa30u-
paTesibCTBA HEU30EXKHO MPUBOAUT K 3aTSTMBAHUIO U YIOPOKAHUIO MPOLIETYPHI.

ABTOD B paMKax JaHHOM CTaThbHM pacCMaTPUBAET OOIIME CTAaHAAPTHI pacIipee-
JICHUSI PacXolIOB B MEXXIYHAPOTHOM apOUTpaske U HEKOTOpHhIe Hanboee apdek-
TUBHBIE B MUPOBOI IMIPAKTUKE CITIOCOOBI OOPHOBI ¢ HEMOOPOCOBECTHBIM ITOBEIE-
HUEM CTOPOH: OTHCIbHBIC apOUTPpasKHBIC PEIIICHMS O BO3MEIICHNH YITIAYeHHOM
ITOJIA aBaHca (separate awards on costs); obecIieueHre BO3MEIICHUS apOUTPasKHBIX
pacxXomoB IPYTOif CTOPOHHI (security for costs); yaeT mpoleccyabHOTO TOBEICHMS
CTOPOH COCTaBOM apOUTpaka B OKOHUATEILHOM PEIICHUN JIM0O ITyTeM BhIHECe-
HUSI TIPOMEKYTOUHBIX pelieHnit. Takske aBTOp 0OpaliaeT BHUMaHKME Ha BO3MOX-
HOCTh MIPUMEHEHUS TAHHBIX MHCTUTYTOB B POCCUIICKOI TTPaKTHKE.

1. Cranpapt pacnpeesieHds pacXoI0B

B MexxmyHapomHOM KOMMepUYeCKOM apOUTpaske OTCYTCTBYET AMHBIN CTaHIapT
pacmpenesieHns pacXoqoB (KaK MPOLeLyPHBIX, BKIOYAIOLINX TOHOPaphl apOu-
TPOB U AIMUHHUCTPATUBHBIE COOPHI apONTPaKHBIX MHCTUTYTOB, TaK U pacXomIoB
CTOPOH Ha IOPUANYECKUX MPEICTaBUTEIICH, COOp MOKa3aTeIbCTB U Ip.). Bompoc
JIEXKUT B TITIOCKOCTH YCMOTPEHUSI apOUTPOB 1 3aBUCHUT OT psina (paKTOpOB, B TOM
YHCcie MecTa apOnTpaka, IPUMEHUMOTO TIpaBa, IOPUCIUKIIAA TTPOMUCXOKICHUS
CTOPOH M apOUTPOB.

CocraB apbuTpaxa, Kak IpaBUJIo, pyKOBOIACTBYETCS OMHUM 13 IBYX 0a30BbIX
IIPUHIIUIIOB, CYIIECTBYIOIINX B MUPOBOI CyIeOHOM MTPaKTUKE OTHOCUTEIBHO
pacripeneneHus pacxomoB: «costs follow the cause» mimm «costs lie where they are
incurred». [Tpunim «costs follow the cause», 6oyee M3BeCTHHIN Kak «loser pays»?,

' http://arbitration.iccwbo.ru

2 Bompoc 0 TOM, KOTO CUMUTATh TOOEIUTEIEM B ITPOLIECCE, 3aCTyKMBAET OTAEILHOIO PACCMOTPEHUSI.
B onHux ctpanax (Fepmanusi, Asctpus, LBeuwus, LBeituapusi) modeauTenb onpeaesisieTcs mpo-
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CJIOKWIICSI B aHTJIMIACKOM IPaBOBOI TPAIUIIMN W IIMPOKO BOCIIPUHST B CTpaHaX
Kak 0OIIIeTo, TaK 1 KOHTUHEHTAJILHOTO TIpaBa, BKItouas Poccuto. B ocHOBY mpuH-
LIMTIA 3aJ103KeHA MBICIb O TOM, UTO TPOMTPABIIAs CTOPOHA TOKHA BO3MECTUTh
OO IMBIIICIE CTOPOHE PACXOIbl, KOTOPHIE Ta ObIJIa BEIHYXXIeHA TTIOHECTH TSI BOC-
CTaHOBJICHUSI CBOMIX ITPAB, HAPYIIICHHBIX HEMCITOTHEHNEM TOTOBOPHBIX M MHBIX
00s3aTeNbeTB. HampoTuB, mpuHLMIT «costs lie where they are incurred», nim «ame-
PUKAHCKOE TIPaBUJIO» , ICXOIUT U3 TOTO, YTO HAIMYKE JIMOO OTCYTCTBHE HApYIIIe-
HUS TIpaBa YCTaHABIMBACTCS B XOIIe pa30oMpaTe/IbCTBa CIIOpa CYIOM; CyIeOHBIN
MPOLIECC — 3TO OOBIYHBINA OM3HEC-PUCK, TOITOMY CTOPOHbBI CAMOCTOSITEbHO
HECYT CBSI3aHHBIC C Pa30MpPaTeIbCTBOM pacxXonbl®. JJaHHBIN IMPUHITUIT N3BECTCH
TaKKe BO MHOTHX a3MaTCKMX CTpaHaX, BKitovas SAmonmto n Kuraii,

HecMotpst Ha TO yTO 062 MPUHLIMIIA JOCTATOYHO ITUPOKO MPUMEHSIIOTCS, TEH-
JEHITASI COBPEMEHHOTO MEXKIYHAPOIHOTO apOUTpaXka — pacIipenesieHrue pacxo-
JIOB MEX/y CTOPOHAMU C yYeTOM McXoja jaeia (MHbIMU clloBaMu, «loser pays»)
1 BceX (PaKTHMIECKUX OOCTOSITENIBCTB (BKIIOUAs MOBEACHNE CTOPOH B IIPOIIEC-
ce). MHormne apOUTpakHbIC PETJIAMEHTHI® OTPAHNIMBAIOTCST 3TOU (hOPMYITNPOB-
KOI1, B TO BpeMsI KaK IpyTue coaepxKat 0ojiee TToApOOHbIC ITOJIOKEHMS 1 TIPSIMOE
yKa3zaHWe Ha yJeT IToBeaeHUs cTopoH. Hampuwmep, cormacHo cT. 28.4 Permamen-
ta IMTC «[c]ocTaB apOuTpaxa TakkKe MOXET IPUHSTH BO BHUMaHNE TTOBEIeHIE
CTOPOH B XOJIe apOUTPaKHOTO pa3dMpaTeIbCTBa, BKIIIOUAs JTI000E COTPYTHIICCTBO
B BOITPOCAX 00JIeTYeHNUs pa3drpaTebcTBa ¢ TOUYKM 3pEHUSI BpeMEHH U PACXOIOB
1 1000 0TKAa3 OT COTPYIHMUYECTBA, ITOBJICKIINIT 32 COO0I HEHYXKHYIO 3aTSIKKY
BpeMEHU U M3JIUIITHUE PAacXOabl». Takske B COOTBeTCTBUM co CT. 37(5) PermamenTa
MTII, «[11]pyHKUMast peleHure o pacxoaaM, COCTaB apOUTpaXka MOXKET IIPUHSITh
BO BHUMaHME TaK1e 00CTOSITEILCTBA, KOTOPBIC TTOCUMTACT NMEIOIIIMMU OTHOIIIC-
HUE K JIeJTy, BKJTI0Yast TO, HACKOJIBKO OBICTPO 1 3 (PEKTUBHO C TOYKU 3pEHUST pac-
XOJIOB KaXK11ast M3 CTOPOH BeJla apOUTpaskKHOEe pa3orpaTebcTBO». B pazButne aToro

TTOPIIOHATIBHO YIOBICTBOPEHHBIM WJIM OTKJIOHEHHBIM TPEOOBaHUSIM, B IPYTHX (AHIIINST) B pacyeT
TPUHUMACTCS [JIABHBIM 00pa3oM «net winner», T.e. CTOpOHa, KOTOPasi B KOHEYHOM MTOTe TOJIy4aeT
NIEHEXKHOE WM MHOE MpUcyXaeHue (cM., Hanpumep: Biihler M. Awarding Costs in International
Commercial Arbitration: an Overview // ASA Bulletin. 2004. Vol. 22. Ne 2. P. 262—265 (zoctyrnHo
B MHTepHeTe o ampecy: www.walderwyss.com/publications/85.pdf)).

Lew J. Should costs practice and procedure in international arbitration be harmonized or should we
celebrate diversity? // The International Journal of Arbitration, Mediation and Dispute Manage-
ment. 2014. Vol. 80. Ne 4. P. 382—383.

> Ibidem.

Cratbs 44 PerimtamenTa ApoutpaxkHoro nactutyta Toprosoit manatel Ctokronbma (TTIC), ct. 40
[MpaBun mexayHapoaHoro apoutpaxka Toprosoit nmanatel LLBeiiniapuu, ct. 42 ApOUTpakHOTO
pernamenTa FOHCUTPAIJL.
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rojioxkeHus 11. 82 Jlokmama ApoutpaxxHoit Komuccuu MTII o TexHMKax 1o KOH-
TPOJIIO BPEMEHM M PacXOI0B B apOUTpaxKe IpeuraraeT MCITOIb30BaTh pacipee-
JIEHHE PacXolI0B B KaUeCTBE MHCTPYMEHTA MOOIIPeHMS 3 (HEeKTUBHOTO 1, HATIPO-
TUB, HaKa3aHUs HETOOPOCOBECTHOTO MOBEAEHWSI CTOPOH B MPOLIECCE.

2. Buabl He10OPOCOBECTHOTO IOBEICHHUS
B X07Ie apOUTPAZKHOTO Pa30upaTeIbcTBa M (POPMBI €r0 yueTa
NPy pacnpe/esieHdd pacxoioB

Bunbr HemoOpPOCOBECTHOTO MOBEICHMSI CTOPOH B apOUTpaKe, KOTOPBIE BCTPE-
YalOTCS Ha TTPaKTUKE W HAIIIM COOTBETCTBYIOIIYIO HETATUBHYIO OIICHKY B PEKO-
MEHIAINIX TTPOodeCcCMOHATBHBIX ACCOIMAIINIA!, MOXHO YCJIIOBHO pa3le/IuTh Ha
TPU TPYIIIIHL:

1) IpemrbsiBIICHNE HEOOOCHOBAHHBIX WU ITPEYBEIMUCHHBIX TPEOOBAHMIA, TTOCTa-
HOBKa Ha pacCCMOTPEHME apOUTPOB BOIIPOCOB ITpaBa 1 BOIIPOCOB (paKTOB, HEpeIIe-
BaHTHBIX CYIIECTBY CIIOpa, HeaaeKBaTHBIC TI0 00beMy IMTMChbMEHHBIC TTO3ULINN;

2) He0OOCHOBAHHOE HapyllleHHe Tpadrka apouTpaxa, HeCOOTIOICHNE TIPO-
LIeCCYaTbHBIX TIPUKA30B, 3asBJICHNIE OSCIIOYBEHHBIX XOAATANCTB U IIPUMEHEHNE
WHBIX CTPATETW IO 3aTATUBAHMIO TIPOIIeCcCa;

3) 370yTIOTpeOICHNS TIPU MCCIIeA0OBAaHNH TOKA3aTeIbCTB, BKIIIOUAst Ype3Mep-
HBIE 3aIIPOCHI TI0 UCTPEOOBAHNIO TOKYMEHTOB MJIM, HAIIPOTUB, HEIIpEACTaBIIe-
HUE 3aMpallrBaeMbIX JOKYMEHTOB, IPUOOILEHNE HE OTHOCUMBIX K 1€y 0Ka3a-
TEJIbCTB, BBI30B HEHYXXHBIX CBUICTEIICH 1 1.

PesynbpTaToM BEIIIIEYyKa3aHHOTO MMOBEACHUS MOXET ITOCIYXXUTh OTHECCHME
apOUTPaXKHBIX PACXOIOB Ha HEIOOPOCOBECTHYIO CTOPOHY IMTOJTHOCTHIO WJIH B YaCTH,
He3aBUCHUMO OT Mcxoma nejia. MHBIMU cJTioBaMu, COCTaB apOMTpaka MOXKET OTO¥ -
TH OT MpUHIUIIA «loser pays», 1 (popMabHO TTOOSAMBIIAS B IIPOIIECCe CTOPOHA

Apoutpaxnas komuccust MTII kK HenoOpocoBeCTHOMY MOBEAEHUIO OTHOCUT, B YaCTHOCTU, HE000-
CHOBaHHOE HapyllleHue rpaduka apouTpaxka, HeCOOIOICHUE TTPOLIECCYATbHBIX IIPUKA30B, MPEIb-
SIBJICHHE TPEYBEIMICHHBIX TPEOOBAHUI N HEOOOCHOBAHHBIX XOIATANCTB O MPUHITUM 0becre-
YUTETBHBIX MeP, Ype3MEPHBIE 3aMIPOCHI O PACKPHITUY JOKYMEHTOB, HEOOOCHOBAHHO OOBEMHBIE
MEMOPAHAYMBI C U3JIOKEHMEM MPaBOBOM MO3UIIUH, MPEICTaBIEHUE HEOMPABIAHHO OOIbLIOTO
Kpyra cBUETeJIe, MPUMEHEHUE pa3IMYHbIX TAKTUK I10 3aTAruBaHuIo npouecca (1. 82 Jokiana
0 TEXHUKAX IT0 KOHTPOJIIO BpEMEHU U PACXOMIOB B apOUTpaxe).

Cratbst 9(7) IpaBua MexayHapoaHO# accolMallMy IOPUCTOB IO MOJYYEHUIO 10KA3aTEIbCTB
B MEXIYHapOIHOM apOuTpaxke rpemycMaTpuBaet: «Eciu coctaB apOUTpaxa MPUXOIUT K BBIBO-
[y, 4TO MPH MOJY4SHUH T0KA3ATETbCTB CTOPOHA He Besla ce0st JT0OPOCOBECTHO, COCTAB apOUTpaxa
MOXET, B JOMOJHEHHUE K JIIOOBIM IPYTUM MepaM, MPeLyCMOTPEHHBIM HACTOSILIMMU MpaBUIaMu,
YUUTBIBATH TAKOE MTOBEICHHE TP PACTIPEIETICHUN apOUTPAKHBIX PACXOIOB, B TOM YMCIIE 3aTparT,
BO3HUKIIUX MPU MOJYYEHUHN 0KA3aTeIbCTB WM B CBSI3M ¢ HUM» (Www.ibanet.org/Publications/
publications_IBA_guides_and_free materials.aspx).
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HE TOJIbKO HE MOJYYUT KOMIIEHCALMIO CBOMX PACXOOOB, HO U B UCKITIOUMUTEb-
HBIX CJIydasx OyJeT BBIHYXKIeHa BO3MECTUTh pacXoabl onmoHeHTa'. OcobeHHO
TakKasl CUTyallysl XapaKTepHa JJIs1 TIepBOI TPYIIIHI 310yIIOTpeOIeH I : TpeOOBaHUS
KUCTLIA U3HAYATbHO OBLIN 3aBbIIIEHHBIMM, YTO TTOBJIEKJIO I OTBETUMKA YIUIATy
Heo0OCHOBAaHHO BBICOKOW CyMMBI aBaHCA Ha MOKPbITUE apOUTPaXKHBIX PaCX0-
JIOB, a TaKXKe HealeKBaTHBIE pacXobl BpEMEHU U CPEACTB Ha MOATOTOBKY CBO-
el Mo3ULIKn>.

Pemenne o Takoro poga KoOMIIEHCAllMU yiiepOba 100pOCOBECTHON CTOPOHE
(TTIpMeHEeHN CaHKIINI K HeTOOPOCOBECTHOM CTOPOHE WIIM CTUMYJINPOBAHUU
JIOJIKHOTO TIOBEAEHUSI B IIPOLIECCe — Ha ATY MPo0JIeMy MOXKHO ITOCMOTPETH C pas-
HBIX TOYEK 3pEeHUsI) COCTaB apOUTpaka BIIpaBe MPUHSTH 110 CBOCH MHUILIMATUBE,
PYKOBOJICTBYSICh 00SI3aHHOCTBIO 00ecIieunBaTh 3(p(HeKTUBHOE PACCMOTPEHNE
crniopa. Pazymeercsi, HUYTO HE TMPEISITCTBYET CTOPOHE 00paTUThCS K apOuTpam
¢ Mpoch0OIi yuecThb MOBEAeHUE OMIIOHEHTA MPU pacIpeacIeHUN PacXoa0B.

Heob6xonmmo 0OTMETUTB, UTO pellieHHE O pacXoJaX COCTaB apOUTpaXka MOXET
MPUHSTH Ha JIFDOOM cTaguu apOUTPaKHOIO pa3dupaTe/ibcTBa — KaK B OKOHYA-
TEJIbHOM PEeIeHUU MO0 CYIIECTBY CIIopa, Tak U B (popMe TTPOMEXKYTOYHOTO pellre-
Hus®. Kak nipaBuiio, apOUTpPHI XAYT OKOHYAaHUS Jena. Takoi Moaxoa HeEpeaKo
KPUTHUKYETCSI*, TOCKOJIbKY HE ITO3BOJISIET OIePaTUBHO pPearupoBaTh Ha TTIOBEACHNE
CTOPOH 1 KOPPEKTUPOBATH €TO B LIEJISIX TIPeCeUSHUSI 3aTITUBAHUS U YIOPOXKAHUS
npouecca. C Apyroii CTOpOHBI, Ha HAYaJIbHBIX 3Tarax pa3pelieHus cropa apou-
TPbI YACTO HEAOCTATOYHO OCBEIOMJICHBI 00 OOCTOSTEIbCTBAX /€A, UYTOOBI TIPpU-
HUMAaTb O0OBEKTUBHBIE pellIeHUsI IO pacxoaaM. B mobom ciydae, Kak ¥ BO BCeM,
YTO KacaeTcsl pacIipeaesieHUs pacXoa0B, apOUTpaM B TaHHOM BOIIPOCE HAIJIEKUT
PYKOBOJCTBOBATHCS MPUHIIMIIAMU PAa3yMHOCTHU U IIPOHNOPLUUOHAIBLHOCTH.

' Kreindler R., Dimsey M. Conduct and costs: how should the tribunal sanction the parties in costs //
The International Journal of Arbitration, Mediation and Dispute Management. 2014. Vol. 80. Ne 4.
P. 387—398.

2 Ilyukr 4.4.2 TlpakTnyeckux pekoMeHmauuii KopomeBckoro nHctuTyTa apouTpoB Benmnkoopu-
taHuu (CIArb) Ne 9 mo nmpuHATHIO apOUTPaMM PeLIEHUI B OTHOILIEHUN apOUTPaKHBIX PACXOI0B
(www.ciarb.org/docs/default-source/practice-guidelines-protocols-and-rules/practiceguideline9.
pdf?sfvrsn=2).

3 Crarbsa 37(3) Permamenta MTII, ct. R-23(d) PermamenTa AMeprKaHCKOM apOUTPaXKHOI acco-
uuauuu (AAA) u ap.

4 Kreindler R., Dimsey M. Op. cit. P. 396.
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3. OTnenbHble apOMTPAXKHDBIE PELIEHNS
0 BO3MeIeHNH YIIAYEeHHOI 1011 ABAHCA HA apOMTPAKHbIE PACXO/IbI

OcoO0BIIf MTHTEPEC MPEACTABIISIET CUTYALIUSI, C KOTOPOI CTOPOHBI YACTO CTAJIKH-
BalOTCSI B CAMOM Hayvajie apOMTPakKHOTO pa3doMpaTeIbCTBa IMOCIIe MOAaYH TTPOCHObI
00 apouTpaxke. Criop He OyAeT repeaaH cocTaBy apOMTpaka 10 OrJiaThl aBaHCa Ha
ITOKPBITHE apOUTPAKHBIX PACXOIOB, KOTOPHII IMMPU3BaH TapaHTUPOBATh BO3MEIIIE-
HMe MPEACTOSIIINX PACXOI0B apOUTPOB U apOUTPAKHOTO MHCTUTYTA HAa PacCMO-
TPEHHUE JIeJIa M KOTOPBIH MO 0OILIEeMY TTPaBIITY UCTEIl M OTBETUYMK JOJDKHBI BHECTH
B PaBHBIX TOJISIX'. MexXIy TeM OfHa U3 CTOPOH (KaK ITPaBUJIO, OTBETYHMK) HEIOOPO-
COBECTHO YKJIOHSIETCSI OT OILIaThl CBOEH J0JIM aBaHca. B 3Toii cutyanuu peria-
MEHTBI MHOTMX apOMTPaKHBIX MHCTUTYTOB, HanpuMep TTIC?, mpemiaraior UCTIy
OITJIATUTH TTOJTHYIO CYMMY aBaHCa Ha IMOKPBITHE PACXOI0B, UTOOBI apOUTpakKHOE
pa3doUpaTeLCTBO He OBUIO ITPEKPaIlieHO, U BITOCIIENCTBUY X0aTaliCTBOBATH TePe
COCTaBOM apOUTpaXka O BEIHECEHUHU OTHEIBHOTO PEIIEHUS O BO3MEIIEHNN OTBET-
YUKOM YIUTAYeHHO 3a Hero JIOJIM aBaHca. B ocHOBe Takoro Impasa MCTIA JIEKUT
CJIeIyI0Iast KOHLETINSI: 3aKITI0YEHHOE CTOPOHAMM COTJIallieHUe O PACCMOTPEHU N
CITopa B MEXIyHapOTHOM apOuTpaxke 03HAYaeT, YTO CTOPOHBI TIPUHSLIIA Ha ceOst
00513aTeTLCTBO COOJTIONATH TTOJIOKEHMST COOTBETCTBYIOIIETO PETIaMeHTa, BKITIoYast
00s13aTeJTLCTBO I10 OILIaTe YaCTU aBaHCa Ha apOUTpaXkHbIe pacxobl. Takum odpa-
30M, YVKJIOHSISICH OT OITJIAThI, OTBETUYMK HAPYIIAET CBOM 00sI3aTeIbLCTBA U3 apOu-
TPasKHOTO COIJIAIICHUST, M UCTEI] MOKET OBITh BOCCTAHOBJICH B CBOMX HAPYIIIEHHBIX
MIpaBax IyTeM BEIHECEHUSI COCTaBOM apOMTpaka OTIEITLHOTO PEIICHUS,

B MUpoOBOI1 TIpaKTHKe CYIIECTBYET TEHACHIIUS YIOBICTBOPEHHUS MIPOCHO
0 BBIHECEHUH TTONOOHBIX perieHuii*. TeM He MeHee BhIIIeyKa3aHHOe TTPaBo MCT-
11a He SIBJIsIeTCs aOCOMIOTHRIM. BEIHECEHNE OTIETBHOTO PEIIeHUST — MPaBo, a He

' Wnoit noaxox npumensiercss B MKAC nipu TTIIT PD 1 60bIIMHCTBE APYTUX POCCUMCKUX apOu-

TPaxKHBIX MHCTUTYTOB: apOUTPaXXKHbII COOP MOJHOCTBIO OMJIAYMBAET UCTELl, KOTOPOMY B Cllyyae
1o0ebl B 7ieJie eT0 CyMMa BO3MEIIIAeTCsl 32 CUET OTBETYMKA Ha OCHOBAHUY apOUTPAsKHOTO peliie-
HMSI 110 CYIIECTBY CIopa.

2 Crarbs 45(4) Permamenta TIIC.

3 Cwm.: Hobér K., Mckechnie W. New Rules of the Arbitration Institute of the Stockholm Chamber of
Commerce // Arbitration International. 2006. Vol. 23. Issue 2. P. 261—291; Derains Y., Schwartz E.
Guide to the ICC Rules of Arbitration. Kluwer Law International, 2005. P. 329—374; Gretta W. SCC
Practice: Separate Awards for Advance on Costs 1 January 2007 — 31 December 2011 (www.sccinsti-
tute.com/media/56067 /separate-award-on-advance-on-costs_gretta-walters.pdf). P. 1—5; 3uix06 P.O.
MexnyHaponHsiii apoutpax B LlIBerun: mpaBo u mpaktuka. — M.: Craryt, 2014. C. 88—92.

4 Bwikoe P.O. Yka3. cou. Harpumep, o craructuke TTIC 3a 2007—2011 rr. B yI0BJI€TBOPEHUM XO/1a-
TAMCTBa O BBIHECEHUU OTAEIbHOTO apOUTPaXKHOTO PELICHHUS O BO3MEIIEHUHN YILTAYeHHOM H0I1
aBaHca ObLIO OTKA3aHO TOJILKO B OJHOM ciy4dae u3 25 (cm.: Walters G. Op. cit. P. 2).
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00513aHHOCTB COCTaBa apOMTpaka, BOIIPOC pa3pelracTcss apOUTpaMu UCXOIs 13
(hakTIIECKMX 0OCTOSITETBLCTB KaXKIOT0 KOHKPETHOTO JIeJIa, YTO TTO3BOJISIET OTBET-
YUKY 3aIIUTUTH CBOU MHTEPECHI B CITydae 3JI0yIOTPEOICHUSI OTIITOHEHTOM TaHHBIM
WHCTUTYTOM. TUITWYHBIA IPUMEp — OTCYTCTBHE KOMIIETCHIIMU apOUTpaka Ha
paccMOTpeHMe criopa. BImojHe TornyHo, 9TO eciti mpock0a 00 apOuTpake 3asiB-
JIeHa B OTHOIIICHWY JINIIA, HE SIBJISIIONIETOCSI CTOPOHOM apOMTPakHOTO COTJIallie-
HUS, WA apOUTPakKHOE COTJIAIICHUE HE SIBIISICTCS TeMCTBUTETbHBIM 1 UCTIOTHY -
MBIM, WJIA TPEOOBAaHMS CTIIA HE OXBATHIBAIOTCS TAHHBIM COTJIAIIEHNEM, OTBETINK
He TOJDKeH HEeCTH CBSI3aHHBIX C yJ4acTHeM B apOuTpaske pacxonos. [1pu Hammanm
XOpOIIIO0 0OOCHOBAHHOTO FOPUCIUKIIMOHHOTO BO3paKeHUS B YIOBJICTBOPCHUH
XoIaTalicTBa O BEBIHECEHUH OTIEIBHOTO PEeIIeHNs OyIeT 0TKa3aHo.

Haxe ecim KOMITETCHITNS apOUTpaka IprU3HaeTCs] BCEMU CTOPOHAMU, apOou-
TPBI MOTYT IIPUHSTH BO BHUMaHUE JIFOOBIe MHBIE OOCTOSITEILCTBA CIIOPa, B YacT-
HOCTH TIPEIbSIBIICHNE BCTPEYHOTO MCKa, YTO MOBJICUET IIEPECMOTP CYMMBI aBaH-
ca Ha apOMTpakKHBIE PACXOIbI UJIY YCTAHOBJICHIE CTOPOHAM pa3aeIbHBIX aBAHCOB
IIPOITOPLIMOHAIEHO 3asIBJICHHBIM UMU TpeboBaHMSIM. TakKe cocTaBy apOUTpaka
CJIeIyeT OLICHUTh BO3MOXKHOCTh IIPU3HAHUS Y TTPUBEICHUS B UCTIOTHECHIE OTICTh-
HOTO PEIIeHUST O BO3MEIICHNH YIJITAYeHHON JOJIM aBaHCa, YTO OCOOCHHO aKTy-
aJIbHO IIJIST CTIOPOB C POCCUACKUMU CTOPOHAMMU.

4. Ob0ecneyenne BO3MENIEHUS PACXOI0B JPYToii CTOPOHbI

Ellie onHUM MHTEPECHBIM MHCTPYMEHTOM, OTHOCSILIIMMCSI K BOIIPOCY pacripe-
JIeJIeHUST apOUTPaXKHBIX PACXOIOB, SIBJIIETCS MHCTPYMEHT OOCCIIEUYCHMS pACXOIOB
(security for costs), KOTOPBIi1, B OTIMUKE OT OTAETBHOTO PEIICHHS O BO3MEIIICHUN
yIUTau€HHOM 1011 aBaHca, 00ecIieurBaeT He OyaylIire pacXoabl apOMTPOB 1 apOu-
TPaXKHOTO MHCTUTYTA, a MPEACTOSIIIME PACXO/Ibl APYTOM CTOPOHbI B CIIOPE, 3 UMEHHO
OTBeTYMKa. JIaHHBIN MHCTPYMEHT HOJITOC BpeMsI ObLUT M3BECTEH TOJIBKO B AHTJINH!
1 HEKOTOPBIX CTPaHaX C aHAJIOTUIHOI MPaBOBOI cucTeMoii2. B HacTosiiee Bpems
OH BCTPEYAETCS B MPAKTUKE MHOTHUX apOMTPaKHBIX MTHCTUTYTOB, Harpumep MTII,
HeCMOTPST Ha OTCYTCTBHE TIPSIMOTO 3aKPETUICHUS TIpaBa apOMTPOB IIPMHUMATH TAaKKe
peleHus, 1 6a3upyeTcs Ha O0IIeM ITPUHITUIIC IITUPOKKX TTOJTHOMOYMIT apOUTPOB
BECTH ITPOIIeCC TaK, KaK OHU COUTYT ITOAXOMSIIINM 1 3(D(EKTUBHBIM .

' Pasnen 38(3) anrnuiickoro 3akoHa 06 apoutpaxe 1996 r., cr. 25.2 Pernamenra IMTC.
2 Pasnen 2G A(1)(a) ApoutpaxHoro opnoHaHca I'onkonra 1997 r.

3 Cwm.: Karrer PA., Desax M. Security for Costs in International Arbitration: Why, when and what if... //
Law of International Business and Dispute Settlement in the 21% Century: Liber amicorum Karl-Heinz
Bockstiegel / L. Briner, R.Y. Fortier, K.P. Berger, J. Bredow (eds.). — Heymanns, 2001. P. 340—344
(noctynHo B MHTepHeTe 1o aapecy: www.walderwyss.com/publications/444.pdf).
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CyTb 3akmmovaercs B cienyrornieM. Mck (Kak mpaBuio, MaTo000CHOBAHHBII)
MIPEIBSIBISCTCS JINIIOM, KOTOPOE HAXOMUTCS B CIIOKHOM (DMTHAHCOBOM TTOJIOKEHUM,
U B CJIy4ae ecJiv Aesi0 OyIeT PELIEeHO B MOJIb3Y OTBETUMKA, TOCAEAHUN HE CMOXKET
BO3MECTUTD 32 CYET HETOOPOCOBECTHOTO UCTLIA PACXO/Ibl, KOTOPbIE €My MPULLIOCH
MOHECTHU B CBSI3U C apOUTPaXKHBIM pa3oupaTesibcTBOM. UToObI 130€KaTh 3TO CUTY-
aluu, CoCTaB apouTpaxa 00g3bIBaET UCTLA MPENOCTABUTH OOECIIEYEHUE MTPEACTO-
SIMX PACXOIOB OTBETUYMKA. B MpOoTUBHOM ciiydyae apOuTpakHOE pa30upaTebCTBO
OymeT MpUOCTaHOBJICHO WK mpeKpaiieHo. [TyHkT 3 [IpakTiaeckux peKoMeHa-
it Koposnesckoro nHetutyTa apontpoB Benmkoopuranuu (CIArb) o6 obecrre-
yeHnH pacxomoB N 11' comep>KuT CITMCOK BOIPOCOB, KOTOPBIC apOUTpaM HazIe-
JKUT pa3pelinTh, MPEXIe YeM MPUHSITH pellieHUe 00 00ecrieYeHUN PacXoa0B:

1) HaCKOJIbKO BEPOSITCH MCXO [iejia B ITOJIb3Y OTBETUMKA;

2) KaK#e pacxXodbl OTBETYMKY TIPUIETCS TTOHECTH, IIPEACTABIUII JIU OH HaJIe-
Kaliye 10Ka3aTeabCTBa MPeACTOSIIUX PACXOA0B U COOTBETCTBYIOT JIU OHU KPU-
TepUSIM Pa3yMHOCTH U MPOTIOPLIMOHATILHOCTH;

3) CMOXKeT JIX MCTEeIl TIOCJIe 3aBEePIIeHMSI TIPOliecca BOBMECTUTh OTBETUYUKY
9TU PACXOJibl;

4) Oymet 1 obecIiedeHre pacXoI0B OTBETUMKA CIIPABEITMBOI MEPOI C YIETOM BCEX
OOCTOSITEITECTB IeJIa I HEOOXOMMMOCTHU COOJTIONATh OalaHC MHTEPECOB CTOPOH?

ITocnenHuii Bompoc npeacTasisieTcsi 0COOEHHO BaXHbBIM C YYETOM TOTO, YTO
HEVCIOJIHEHUE pellIeHUsT apOMTpaka MoBJIeyeT MpeKpallieHrue Mporu3BOICTBA MO
neny. HemoOpocoBeCTHBIM OTBETYMKOM 3TO MOXKET OBITh MCITOJIb30BaHO (haK-
TUYECKU JJIS JIMILIEHUSI SKOHOMUYECKU OoJiee ¢i1aboii CTOPOHBI B CIOPE Mpa-
Ba Ha 3alIMTy. B KauecTBe npoTuBOBECa apOUTpaM PEKOMEHIYETCSI TPUMEHSITh
JaCTUYHOE 00ECITeYeHNE PacXoIoB, a TAKXKe He OTpaHMYMBATh UCTIA B (hopmax
€ro MpeaoCcTaBleHUs (3TO MOXET ObITh OAHKOBCKAsl rapaHTHsl, MOPYYUTEIbCTBO
MaTepUHCKOI KOMITAaHWUHY WU TOTI-MeHekMeHTa). Kpome toro, cr. 25.2 Perna-
MeHTa JIMTC comepXuT KOppeCITOHIUPYIOIINE MOJIOKEHHS O BCTPEYHOM 00e-
CMEYEHUH C LEIbI0 BO3MEIIEHUS JI0ObIX PACXOA0B UM YOBITKOB, TIOHECEHHBIX
Hoaaroue NCK CTOPOHOM.

5. IlpunyauTeibHOE UCTIOJTHEHNUE PEelleH i 0 PACX0AaX

B03MOXHOCTB HCTIOIH30BaHUS BBIIIIEYKa3aHHBIX MHCTUTYTOB (IIPOMEXKYTOT-
HBIX PEIICHUI IO pacIpeneIcHIIO PacX0I0B, OTICIbHBIX PEIICHHIT O BO3MEIIIe-
HMU YTJIAaU€HHOM 3a OTBETYMKA IOJIA aBaHCa, PEeIIeHNI 00 00eCcTIeueHH PacX0I0B
OTBETYMKA) B POCCUIICKOI ITpaKTHUKE CTaBUTCS o1 comHeHue. B mene Coxomens v.

' www.ciarb.org/docs/default-source/practice-guidelines-protocols-and-rules/practiceguidelinel 1.
pdf?sfvrsn=2
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HepobpocosecTHoe NoBefeHWe CTOPOH 1 pacnpeaesneHne apbuTpaxHbix pacxomnoB

AB Living Design' 6b11a c(popMyIrpoBaHa ITpaBoOBast IIO3UIINSI, COTIACHO KOTOPOit
OTIEeIbHBIC apOUTPaKHBIC PEIICHMS 00 OTUIaTe aBaHCA Ha TTIOKPBITHE apOUTpaK-
HBIX PacXomoB (PaBHO KaK M WHBIC PEIICHUS] B OTHOIIIEHUU B3bICKAHUS CyIe0-
HBIX PACXOHOB, TIPUHSITHUS 00CCIIEYNTEILHBIX MEP U T.I1.) HE SIBJISTIOTCS OKOHYA-
TeJIbHBIMU? aKTaMU MHOCTPAHHOTO apOUTpaka 1o CYIIeCTBY CITOpa, a TOTOMY Ha
ocHoBanuu cT. V(1)(e) KouBenumu OOH o nmpu3HaHWyM 1 TpUBEISHUHT B MCTION -
HeHMe MHOCTPAHHbBIX apOouTpakHbix pemenuii (Hpio-Mopk, 10 uons 1958 r.)
(nanee — Hpto-Mopkckast KOHBEHLS) He MOUIEXAaT UCTIOMTHEHUIO Ha TEPPUTO-
pum Poccuiickoit @enepann.

Tem He MeHee BBIXOIOM MOXET OBITh MCITOIb30BaHUE CYIEOHBIX 00CCIICUM -
TeJTBbHBIX MEP B OIS PKKY MHOCTPAHHBIX apOnTpaXeit Ha OCHOBaHMU 4. 3 cT. 90
ATTK P® 1 mpaBoBoIi TO3UIINH, U3JTOXKEHHOI B I1. 34 moctaHoBieHus [Tnenyma
BAC P® ot 12 oxTs16pst 2006 . Ne 55 «O nipuMeHeHNN apOUTPaKHBIMU CYIaMu
00eCIIeYnTeTbHBIX Mep» M TTOATBEPKACHHON B IMMPOKO WU3BECTHOM aeiie Yuru-
puHCKOTO®. [Tpr 3TOM BOIIPOC O MPUHITUN 00ECTICINTEITLHBIX Mep OyIeT pa3pe-
IIaThCsT apOUTPaAKHBIM cyIoM 110 oo1mM TpasuiiaMm ATTK P® 06 obecnieunTesb-
HbIX Mepax. [1lo MHEHHIO aBTOpa, C YIeTOM (PMHAHCOBOTO COCTOSTHUS 3asIBUTEIIS
1 TODKHUKA BO3MOXKHO 00OCHOBATh HAJIMYKME XOTS ObI OMHOTO M3 OCHOBAaHUIA,
ycTaHOBJIeHHBIX 4. 2 cT. 90 AITK P®: HenmpuHATHE 00eCIIeYNTETLHBIX MEP B BUIIE
apecTa JIeHEXKHBIX CPEICTB M MHOTO MMYIIIECTBA TODKHUKA, TOCTATOYHBIX TS BO3-
MeIIIeHUsI OTIAYeHHOI 3a HETO JOJIM aBaHCa WJIM 00eCTICYeHUS pACXOI0B 3asIBH -
TeJIsT Ha BeIeHNE apOUTPaXKHOTO Pa30MpaTeIbCTBA, MOKET 3aTPYIHUTD WU Clle-

' Tocranosnenue Ipesununyma BAC P®D ot 5 okrsa6pst 2010 . Ne 6547/10 o gemy Ne A56-63115/
20009.

2 TIpo6eMa BO MHOTOM CBsI3aHa C He BIIOJIHE KOPPeKTHBIM HepeBonoM cT. V(1)(e) Hbio-Mopkckoii
KOHBEHLIMH Ha PYCCKUii si3bIK. B opurnnaisHoM Tekcte Hbio-MopKcKoit KOHBEHIMY YITOTpeOIsieT-
cs1 TepMUH «binding»: B MCITOJHEHUH PEIIEHNUST MEXIYHAPOIHOTO apOUTPaka MOXET OBITh OTKa3a-
HO, €CJIM pellIeHUE ellle He CTaJIo 00s13aTesIbHbIM /17151 CTOPOH (the award has not yet become binding
on the parties), 4To aBTOMaTUYECKM HE O3HAYaeT TPeOOBaHMsI OKOHYATETbHOCTH PELIEHUS 1T BO3-
MOXHOCTH €0 IPUHYIUTEIHHOTO UCTIONHEHNsI. CTOUT OTMETHUTD, YTO 3Ta IIPOOJIEMa CYIIECTBYET
He TOJIBKO B poccHiicKoil mpakTiKe. Hpio-MopKcKasi KOHBEHIIHSI He COIEPKUT OTIpe/ieIIeHNS TIOHSI-
THsT «award», [T03TOMY B TEOPUU U TIPAKTUKE OCTAETCSI TUCKYCCHOHHBIM BOIIPOC, TIOMIAAAOT JIM ITO.T
ee JIEMCTBHE MPOMEXYTOUHBIE PEIIEHUST MEXIYHAPOIHBIX apOuTpaxeil. B cooTBeTCTBIY € Tpagm-
LIMOHHBIM TTOIXOIOM, «award» mpesronaracT GUHaIbHOCTD, T.¢. apOUTPaXKHOE pellieHUe MOJIIe-
JKUT MPUHYAUTEIbHOMY UCITOJTHEHUIO, €CJTM OHO OKOHYATEJIbHO pa3peliaeT BCe UJIU YacTh BOIIPOCOB
I10 CYLLECTBY CIIOPA, YTO HEJIL3ST CKAa3aTh O IIPOMEXYTOUHBIX PELIEHHSIX O PACXOIaX UM IIPUHSITUI
obecrieunTesIbHbIX Mep (cM., HarpuMmep: Fouchard Gaillard Goldman on International Commercial
Arbitration. — Kluwer Law International, 1999. P. 740; Lew J.D. M., Mistelis L.A., Kréll St. M. Com-
parative International Commercial Arbitration. — Kluwer Law International, 2003. P. 631—632).

3 Mocranosnenue [Npesuanyma BAC PO ot 20 anpesnst 2010 r. Ne 17095/09 o ney Ne A40-19/09-
OT-13.
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JIaTh HEBO3MOXKHBIM UCITOTHEHHE PEIICHNST MEKIyHAPOITHOTO apOMTpaka B 4aCcTH
pacnpenesieHUs pacXxo0B MEXIy CTOPOHAMU, a TAKXe MPUYNHUTL 3HAYUTEb-
HBII yIIepO 3assBUTEITIO.

Taxke B cBeTe MpoBOAMMOI B Poccun cyneOHO 1 apOouTpaxkHOit peopMBbI
He cliefyeT NCKIIF0YaTh N3MEHEHUS TMOIX0Ia POCCUMCKIX CyI0B K UCIIOTHEHUIO
IIPOMEKYTOUHBIX apOUTPAKHBIX PEIIICHII B TIOJIB3Y O0JIee IMPOrPeCCUBHOTO TTOI-
XOIa, BCTPEYAIOIIerocsl, HaIIpuMep, B IIPaKTUKe aMEePUKAHCKUX CYIOB! 1 CYyIOB
HEKOTOPBIX €BPOIEHCKHX CTPaH2. B COOTBETCTBUM C 3TUM ITOIXOIOM, PEIICHUS
MEXXIYHapOAHBIX apOUTpakeii 00 00ecreunTebHbIX MEPaX U MOJOOHBIE UM pellie-
HUS pacCMaTPUBAIOTCS KaK 00s13aTeNIbHBIC IJIST CTOPOH B KOHTEKCTE pa3pelIeHUS
KOHKPETHOTO BOIIPOCa, ITOCTaBICHHOTO Tepel apONUTpaMu, U MOIeXAaT IIPUHY-
JUTETbHOMY UCTIONTHEHMIO Ha ocHOBaHUN Hblo-MOpKCKOil KOHBEHIINN.

6. BeiBoapl

[ToBeneHMe CTOPOH B MPOIIECCE PACCMOTPEHUS CIIOPOB B MEXKIYHAPOIHOM
apouTpaxke UTpacT BaXKHYIO POJIb IIPH paCTIpeeICHINN apOUTPasKHBIX PACXOIOB.
Hemo6pocoBecTHast cTopoHa — AaxXke B clIydae BBIHECCHMS PEIICHUS 10 CYIIe-
CTBY B €€ TT0JIb3Y — MOKET OBITh YACTUIHO VUIH TIOJTHOCTBIO JIMIIIEHA BOZMOXKHOCTH
BO3MECTHUTH 3a CYCT OTITTOHEHTA IIOHECEHHBIE €10 PACXOIbl. B MUpOBOIi MpaKTHKe
CYIIIECTBYET PSII MHCTPYMEHTOB TI0 pacIipele/IeHNI0 PacXoI0B, KOTOPhIE MHTe-
PECHBI U IIJIST POCCUICKOM MPAaKTUKH, HO MUCITOJIb30BaHNE KOTOPBIX 3aTPYTHEHO
0COOCHHOCTSIMU TIPUBEICHNS B UCTIOJIHEHNE B Poccrt mMHOCTpaHHBIX apOUTpaK-
HBIX pelieHnit. Bripodem, 3To He MpeIsITCTBYET OOpaIleHUIO C aHAJIOTUIHBIMHU 110
CYIIIECTBY 3asIBIICHUSIMU B TOCYIAPCTBEHHBIC CYIbl B paMKax 00eCIIeUNTETbHBIX
Mep B OIS PXKKY MEXIYHAPOITHBIX apOUTpasKeid.

' Pacific Reinsurance v. Ohio Reinsurance, 935 F.2d 1019 (9th Cir.1991); Yasuda Fire & Marine Ins. Co.
of Europe v. Continental Cas. Co., 37 F.3d 345 (7th Cir. 1994); Arrowhead Global Solutions, Inc. v.
Datapath, Inc., 166 Fed.Appx. 39, 41 (4th Cir. 2006) u ap.

2 Cwm., HaripuMmep: S.A. Otor Participations v. S.A.R.L. Carlyle (Luxembourg), Paris Court of Appeal
(October 7, 2004).



UHCTUTYT l-IPE3BbI‘-I.fJ7IHOF0 APBUTPA:
3APYBE)XHBIN OMbIT U POCCUUCKOE 3AKOHOAATEJIbCTBO
0 TPETEUCKUX CYAAX

E.A. ®epoToBaA,

conuncutop Boicwwnx cynos AHrnnm v Yansca,
opucT dupMbl «Simmons & Simmons LLP» (London)

B cmamve paccmompen 3apybexchblii onvim GopmMupo8anus UHCMUMyma upe3-
sbiyaiinoeo apoumpa. Oceeuyersl NPUHUHBL U UCHOKU QOPMUPOBAHUS UHCMUMYMA
U 8blI5181eHbL NPOOAEMBL, C8A3AHHbIE C UCNOAHUMOCIBIO PeUeHUT YPe38bI4aliH020 apou-
mpa. [Ipoananu3uposars 21emMeHmvl UHCMUMYMA 4Pe36bIHaAliH020 apOumpa Ha 0CHoge
CPABHUMENBHO20 AHAAU3A NOAOHCEHULL Pe2AAMEHM08 8e0YUUX aPOUMPANCHBIX YUpedc-
denuil. Taxoice npugooOUMCcs GHANU3 UMEIOUUXCS HA Ce200HAUHULL OeHb CYOeOHbIX den,
3ampazusarowux 60Npoc 00 UCNOAHUMOCIU PeUleHULl Ype38biYaiiH020 apoumpa.

1. Berymienue

Bormpoc ucnonHeHus: apOUTpakHOTO pellieHUsT TECHO CBSI3aH ¢ IMIPU3HAHUEM
M UCTIOJIHEHUEM 00eCTIeUMTEIbHBIX Mep, HalpaBJIeHHBIX HAa UCITIOJTHEHUE TAKOTO
apOUTPaXKHOTO pellleHus . ApOUTpaXkKHOE pellieHUe TePsIeT CBOIO IIEHHOCTD, €CJIN
OTBETUYMK OTKA3bIBACTCSI TOOPOBOJIBHO €T0 UCIIOTHUTD 1 UCTEI] HE UMEET BO3MOXK-
HOCTHU 00eCTIeYNTh UCTIOTHEHNE apOUTPaKHOTO pellleHrs 3apaHee. B Takom ciry-
Yyae pUCK COKPBITHS aKTUBOB, Ha KOTOPBIE MOXKET OBITh HAIIPaBJICHO B3bICKAHUE,
CYILIECTBEHHO YBEJIMUMBACTCS.

Borpoc o pru3HaHUM ¥ MPUHYAUTEILHOM UCTIOJIHEHUH PEIIeHU apOuTpOB
O MPUHSITUU 00ECTIEYNTEIbHBIX MEP He ObLI yperyaupoBaH B pamkax KoHBeH-
1 OOH o npr3HaHUY U IPUBENESHUHN B UCTIOJTHEHNE MHOCTPAHHBIX apOUTpaXK-
HbIX perenuii (Hoto-Mopk, 10 utons 1958 r.) (nanee — Hpto-Mopkckas KoH-
BeH1us). Tunosoii 3akoH FOHCHUTPAJI 1985 r. o MexXXayHapogZHOM TOPIrOBOM
apOouTpaxe ToxXe He IIPUBHEC SICHOCTb, U IMMO3TOMY CyAcOHas IpaKTUKa KaxIo-
ro rocyaapcTBa Ha BOIIPOC O TOM, SIBJISIETCS JIU pelleHre apOuTpa 00 odbecrneum-
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TEJIbHBIX Mepax «apOUTPaXKHBIM pellIeHUEM», TTIOJJISKAIINM TTPUHYIUTEIHHOMY
HCTIOTHEHUIO, OTBEYAET IMO-Pa3HOMY'.

Hosas penakuus Tunosoro 3akona FKOHCUTPAJI 2006 r. (nanee — Turo-
Boii 3akoH FOHCUTPAJI) npemycmatpuBaeT mpu3HaHUE 00513aTETbHOM CHITBI
00eCIIeYnTeTbHBIX MeP, a TAKXKE MPEANMCHIBACT MX UCIIOJTHEHNE BHE 3aBUCUMO-
CTH OT CTPaHbl, B KOTOPOIi OHU ObLIM BbiHECeHbI2. Ha qaHHbIA MOMeHT 16 u3 67
rOCyIapcCTB, TpeTelicKoe 3aKOHOIATEICTBO KOTOPBIX OCHOBAaHO Ha THUIIOBOM
3akoHe FOHCUTPAIJI, nmpuBenn HalMOHAJIBbHOE TPETENCKOE 3aKOHOIATEILCTBO
B COOTBETCTBHUE C €TO MOOKEeHUSIMI®. HecMOTpsI Ha TIaTeIbHBIC TIOITBITKI M3Me-
HUTH CUTYyallNIO, HEKOTOPBIC aBTOPHI ITOJIATAIOT, YTO O0CCIICUNUTEIbHBIC MEPBI
ITO-TIPEKHEMY OCTAIOTCST aXMJLIECOBOM MATOM MEXIyHAPOIHOTO KOMMEPUECKO-
ro apouTpaxa‘.

2. Uctoku hopmupoBanus (heHOMEHA YPE3BLIYAITHOTO apOUTPa

CornacHo TunoBomy 3akony FOHCUTPAJI ctopoHa nmeeT ITpaBo 00paTUThCS
K COCTaBY apOHTpaxa ¢ 3asiBJICHUEM O IIPMHSITHHN 00eCTIeYnTeTbHBIX Mep. OmMHAKO
TaKoe MPaBo He TIPEIyCMOTPEHO 10 (POPMUPOBAHUS COCTaBa apoOUTpaxa.

dopmupoBaHUe cocTaBa apoUTpaxa, Kak IpaBUIo, 3aHUMAaeT HECKOJBKO
HeJIeIb, a TO U MeCSIIIeB. 3a 3TO BpeMsI HeIoOPOCOBECTHASI CTOPOHA MOXKET CKPHITh
aKTUBBI, Ha KOTOPhIe OBUTO OBI HAITpaBJICHO B3bIcKaHMe. HekoTopkie MOTYT BO3pa-
3UTb, YTO Y CTOPOH BCET/AA CYILIECTBYET BO3MOXKHOCTh OOPATUTHCS B CYI IS TOJTY-
YeHUST aHAJIOTMYHBIX Mep B MOIIEPKKY TPETeHCKOTo pa3doupaTenbcTBa’. OmHa-
KO CTOPOHBI, 3aKJTFOUMBIINE apOUTPaKHOE COTIAIICHNUE, TI0 Pa3HBIM ITPUIMHAM
He BCETIa XOTAT 00paIaThes B TOCyIapCTBeHHEBIN cyl. Takoe cTpeMIIeHIEe CTOPOH
TTOHSITHO, TIOCKOJIBKY BO3MOXXHOCTB Pa3pelIeHHsI CITOpa aBTOPUTETHBIMU apOUTpa-
MM, 6¢3 CyIeOHOM BOJIOKUTHI 1 (hopMaIn3Ma, B YCIOBHUSIX KOHOUICHIMATIBHOCTHA
1 6e3 BMeIIIaTeIbCTBA CYIeOHBIX OPTAHOB SIBJISIETCS OCHOBHBIM ITPEUMYIIIECTBOM
1 TIPUIHUHON BBIOOPA CTOPOH MEKIYHAPOTHOIO KOMMEPUECKOTO apOnTpaxa.

! PykooactBo MCKA (ICCA) 1o Tonkosanuio Heio-Mopkckoit kousenmu 1958 r.: IocoGue
st cyneit. — M., Bepnun: Madotponuk Menua, 2012. C. 16 (zoctynHo B MHTepHeTe 1Mo aape-
cy: www.arbitration-icca.org/media/1/13654293924350/russian_text.pdf).

2 Cratbm 17 Hwu 17 I Tunosoro 3akona FOHCUTPAIJL.

Craructuka noctynHa B MHTepHeTe o aapecy: www.uncitral.org/uncitral/en/uncitral_texts/
arbitration/1985Model_arbitration_status.html.

4 Fry J. The Emergency Arbitrator — Flawed Fashion or Sensible Solution? // Dispute Resolution
International. 2013. Vol. 7. Issue 2. P. 180.

> Crarps1 9 TunoBoro 3akona FOHCUTPAIJL.
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C 1eTIbIo peIeHNs 3TOM IMPo0IeMBI apOUTPaKHBIMU YIPSKICHUSIMI OBLT pa3pa-
00TaH MHCTUTYT YpE3BBIYAITHOTO apOMTpa, KOTOPHII ITPEeIOCTAaBIISIET IIPaBo 10 Gop-
MMPOBaHMSI COCTaBa apOUTpaka 00paTUTHCS K Ype3BbIUaAlTHOMY apOUTPY C 3asIBIIe-
HHEM O IPUHSTHHN 00eCTICUNTEILHBIX MEP B YCIOBUSX KpaitHel HEOOXOTUMOCTH.

Hu Helo-Mopkcekast konsenuust, Hu Tumnosoit 3akon OHCUTPAII He yro-
MHMHAIOT O «4pe3BBIUaliHOM apOUTpe» W He COmepKaT OoIpeaeeHUS TTOHSITUS
«apOUTp», a «apOUTPAKHEIN CyI» (Iajee — cocTaB apOMTpazka) OTIPeaeISIeTCS Kak
eMMHOJMYHBIN apOUTp MJIN KOJUTeTus apouTpoB'. Takoe orpeeneHre He IT03BO-
JISICT PACKPHITh CYTh ITOHITHS «apOUTP» U OTBETUTH Ha BOIIPOC O TOM, SIBJISICTCSI
JIN Ype3BBIYAHBIN apOUTp apOUTPOM.

B 1990 r. MexnaynaponHas Toprosas nanarta (ICC) paspabotana [IpaBumia
0 TIporemype moapouTpaxkaoro pedepu (mamee — IIpasBuia), KOTOpbIE BITOCIEI-
CTBMU OKa3aJIii CUJIbHOE BIUSHNUE Ha (POPMUPOBAHNE MHCTUTYTA Ype3BhIYAITHO-
ro apomuTpaz. [1paBuia mpogorKaloT IeCTBOBATH U 110 Ceil IeHb.

CornacHo IIpaBunam, pedepu mMeeT IIpaBo HA3HAYUTD MPEABAPUTEIBHBIC
WJIA BOCCTAHOBUTEIbHBIC MEPHI B CcIydae KpailHEH HEOOXOMIUMMOCTH IJISI yCTpa-
HEHUSI HeOOPaTUMBIX TTOTEPh MM YOBITKOB C LIEJbIO 3alIUTHI TTPaB WX MMYIIE-
CTBa OTHOIT M3 CTOPOH®.

HecMmoTpst Ha TIpuBIIeKaTeIbHOCTE MaeH, [1paBriia He TTOTYyIUIN IUPOKOTO
pactipoctpaHeHuss*. [IpnanH ObUTO0 HECKOJBKO. C IMPaKTUIeCKOM TOYKM 3peHUS
CTOPOHAM HEOOXOIMMO OBLUIO BCTYIUTD B OTIEILHOE COTTIAIIICHIE O TIPUMEHEHUN
[Mpasun. Ecimm cTOpOHBI 110 KaKMM-JIMO0 TIPUYWHAM He CIEIaM TOTO 3apaHee,
TTOCJie BOSHUKHOBEHMSI CITOPA TOCTUYD COTJIAIIEHUS OBUIO TTPAKTUISCKN HEBO3-
MOXHO. [ToMrMO 3TOTO, YBEPEHHOCTh CTOPOH B MCITOJb30BaHUM [1paBwut Obuta
ITOIOPBaHa pelieHUeM aneUIIIuoHHoro cyna @paHium o neiy Société Nationale
des Petrolés du Congo and République du Congo v. TEP Congo’, B KOTOpOM BITEPBEIE
TOCYIApPCTBEHHBIN CYI pACCMOTPEN CTATyC T0apOUTPaKHBIX peIlIeHU pedepn.

B neme Congo pecrydonvka KoHTo Ttomana 3asiBlieHHE B alleJUISIIIMOHHBIN CyIT
®panimm 06 oTMeHe pelreHus pedepu, 3asiBUB, YTO pellleHne pedepu sIBIIsIeT-
csl apOUTpaKHBIM PEIICHNEM U MCTEIl MMeeT IIpaBo TpeOOBAaTh €T0 OTMEHEI Ha
ocHoBaHuu cT. 1504 T'TIK ®@panmum. [Ipyras cToOpoHa B OTBET BBIABMHYJIA JIBA

' Crarbs 2(b) TunoBoro 3akona FOHCUTPAJL.

2 Baigel B. The Emergency Arbitrator Procedure under the 2012 ICC Rules: A Juridical Analysis //
Journal of International Arbitration. 2014. Vol. 31. Issue 1. P. 4.

3 Crarbs 2.1.

4 Meredith 1., Birch M. The ICC’s pre-arbitral referee procedure (http://uk.practicallaw.com/0-379-
7487 #null).

3 Cour d’appeal [CA], Paris le ch., 29 Apr. 2003.
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apryMeHTa: BO-TIepBBIX, [IpaBuita He SIBISTIOTCS apOUTPaKHBIM PEeTJIaMEHTOM;
BO-BTOPBIX, peliecHre pedepn He SIBISICTCS apOMTPakHBIM PEIICHUEM 1 He MOKET
OBITh OKOHYATEILHBIM, a CJICIOBAaTEIbHO, HE MOXET OBITh OTMEHEHO Ha OCHOBA-
Hun cT. 1504 TTIK ®dpaHumm, TOCKOILKY 3Ta CTaThsl IpUMEHNMa TOJILKO K apOou-
TPaXKHBIM PEIICHUSIM.

ATeIsIIMoHHBIN cyn PpaHIMK, BRICIYIIIAB JOBOIBI CTOPOH, HaYaJl pacCMO-
TPEHME CTIopa ¢ BoIpoca o craTtyce pedepu. [1To MHeHUIO cyna, ObIIO OBl HEBEp-
HBIM JIeJIaTh KaKKMe-TO BBIBOIBI O TIPUPOE pelieHus pedepu 6e3 onpeneeHus
cratyca pedepu. Cym Hagyall ¢ aHaIM3a TIOJTHOMOYMI pedepu, a MUMEHHO IeCTBO-
BaJI 1 pedepr Kak apOouTp 1 001agai iu pedepu moJHoMounssMu apoutpa. Cyn
TIPUIIIEIT K BEIBOAY, UTO pedepu He ABIsIeTCS apOUTPOM I10 CIICAYIOIINM OCHOBA-
HusM. B To Bpems B ipeamOyiie [IpaBui pedepur onrchIBasICs KaK TPEThE JUIIO,
1 CyI caeall BEIBOM, uTo I1paBmiia crapaTeibHO M30eraloT clioBa «apoutp». Cym
Hurae B [IpaBuiiax He HalllesI CCBUIKY Ha TO, UTO IIPOLIeAYyPa HOCUT apOUTPasKHBIN
xapakrep. Camo perieHne pedepr IpeanuchBalIO He MPEeIITCTBOBATh UCIION-
HEHUIO JOTOBOPA, 1, COIJIACHO PEIICHUIO, CITOP IO CYIIECTBY TOKEH OBLT OBITh
pPacCMOTPEH COCTaBOM apOUTpaka B COOTBETCTBUM C apOMTPaKHOI OTOBOPKOIA.
B utore cym rmoctaHOBWMII, 9TO 00sI3aTEIBHBIN XapaKTep pelreHus pedepu OCHO-
BaH Ha IOTOBOpPE, a IIPUPOIa CAMOTO PEIICHUSI CX0XKa C 00I3aTeIbCTBOM CTOPOH
TI0 TIOTOBOPY U peleHne pedepu He obaamaet apdekToM res judicata'.

Pemrenue anemnsimonnoro cyna ®paHiiny ObLTO TIEPBBIM PEIIEHUEM, pac-
CMOTPEBIITNM J0apOUTPaKHYIO TIpolieaypy. MHOIMe aBTOPHI BRIPA3MIM HECO-
IJIacHe C MO3UIMel cyma B 3ToM nejie. OMHM aBTOPHI KPUTUKYIOT peIlleHUe 3a eTo
(opmanmam, 1o1arasi, 9TO HeJIb3sI IeJIaTh BEIBOA O TOM, UTO pecepr He SIBIISICT-
cs1 apOUTPOM, Ha OCHOBAHWY TOTO, YTO CJIOBO «apOUTp» He ymomuHaeTcs B [1pa-
Buiax2. Jpyrue orMedaror, 94To (akT TOTO, YTO MOJHOMOYUS pedepu UCXOOIAT
13 IOTOBOpPA CTOPOH, HE O3HAYAeT, YTO pedepr He MOXKET BEIHECTH peIlleHNeE,
obmamaromee 3hheKToM res judicata, BeIb Y TIOTHOMOYHS apOUTpPa O BEIHECEHUN
apOUTPaXKHOTO PEeIIeHUs TOXe OCHOBaHBI Ha JOTOBOPE CTOPOH:. TpeThH mojia-
TafoT, YTO OMPEICISIONINM (DAKTOPOM SIBJISIETCS HaMEePEeHUE CTOPOH OTIATh CIIOP

' TlepeBoa pelieHNsI HA AHTJIMACKU SI3bIK MOKHO HAWTH Ha caiiTe: Www.iaiparis.com; BbIAEPKKHU U3

pentenust ipuBonsitest B: Gaillard E., Pinsolle Ph. The ICC Pre-Arbitral Referee: First Practical Expe-
rience // Arbitration International. 2004. Vol. 20. Ne 1. P. 32—36 (zoctyrHo B UHTEpHETE 10 ampe-
cy: www.shearman.com/~/media/Files/NewsInsights/Publications/2004,/01/The-1CC-PreArbitral-
Referee--First-Practical-Exp__ /Files/IA_ICC-PreArbitral-Referee 040308 _07/FileAttachment/
IA_ICC-PreArbitral-Referee_040308_07.pdf); Gaillard E. First Court Decision on Pre-Arbitral Ref-
eree // New York Journal. 2003. June 5; Revue Libanaise de I’Arbitrage. 2003. Vol. 25. P. 17.

2 Baigel B. Op. cit. P. 4.
3 Gaillard E., Pinsolle Ph. Op. cit. P. 22.
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Ha apOUTPaKHOE PACCMOTPEHME U UTO TAKOE€ HAMEPEHUE B OTHOLLIEHUU MPOILIe-
IyphI peepr OTCYTCTBOBAJIO'.

Heno Congo iprMedaTeTbHO TEM, UTO B HEM OBIITM 3aTPOHYTHI HECKOJIBKO (yH-
JTaMEeHTAJIbHBIX MMPOOJIEM, KOTOPbIE CYLIECTBYIOT /10 CHX ITOP B KOHCTPYKIIMU MPOLIE-
Jypbl pa30UpaTebCcTBa, UCIIONIb3yeMOM 10 (HOPMUPOBAHUS COCTaBa apOUTpaxa.

Hreto-MopkcKast KOHBEHLIUSI He COIEPXKUT OTIPeIeNICHHS TOHATUS «apOuTp»,
«COCTaB apOUTpaxa» — TeM 0oJjiee B HEl HET TTOHITUS «pedepr» U «IPE3BbI-
yaitHblil apouTp». [TonrHOMOUMS ulia, HA3HAYEHHOTO 10 Havyajaa apOUTpaXKHO-
ro pazouparesibCTBa, HESICHBI.

Taxcke B Hpio-MopKcKoii KOHBEHLINN HET OTpe/IeIeHUSI TOHSITHIA «apOUTpaX-
HOE pa3dupaTesbCTBO» U «apOUTPaAXK».

HemoHsITeH cTaTyc peleHnit TaKoro JINIia, Kak pedepr NI Ipe3BhIYaifHbIi
apoutp. Hoio- Mopkckast KOHBEHLIS He COIEPSKUT OTIPeIeNIeH S TIOHSTUS «apo-
TPaxKHOE pellieHUE» U HE MO3BOJISIET CAEJIaTh BHIBOI O MPU3HAKAX «apOUTPAKHOTO
peuieHust». HeT ykazaHusi Ha TO, KTO UM€EET MOJHOMOUMSI BBIHOCUTb apOUTpaXKHOE
peureHue. Hurae B Heil He TOBOPUTCS, UTO apOUTPAXKHOE pellIeHUE OJKHO ObITh
OKOHYATEJbHBIM, M HETTOHSITHO, YeM apOMTpaXKHOE pellieHUE OTJIMYAETCS OT Ipy-
TUX pelieHnii?. B ¢BSI3M ¢ 3TUM ciiemyeT OTMEeTUTh HeTOUHBIH epeBox cT. V(1)(e)
Hb}O—ﬂOpKCKOﬁ KOHBEHILIMM HAa PYCCKUM SI3bIK, B KOTOPOM CJIOBO «binding» ObU10
repeBeeHO KakK «OKOHYATEJIbHbI» BMECTO «00s13aTe/bHbI». [ToHsATHE «00s13a-
TeTBHBII» IIMPe TIOHSTHS «OKOHYATeNbHbIi», 1 B Hblo-MlopKCKOil KOHBEHIINH
HE COAEPXKUTCS YTBEPXKIAEHMS, UTO TOJIbKO OKOHYATEbHBIE PELLIEHUST HOCIT 0051~
3aTeJIbHBIN XapakKTep.

3. THCTHUTYT Ype3BbIYAIHOTO apOUTPA Ceroans

BreiBombr antessiiimorHoro cyaa @paximm o aeity Congo, HECOMHEHHO, TIOBIHSITA
Ha (OpMUPOBAHNE OCHOBHBIX ITOJIOXECHUN MHCTUTYTA YPE3BBIYATHOTO apOUTpa.
Briepsbie aToT mHCTUTYT OBLT 3aKperied B 2006 r. B PernamenTe MexXayHapOIHOTO
LIeHTpa 110 yperyaupoBaHuio criopos (International Centre for Dispute Resolution
(ICDR)) (manee — Permament ICDR), KOTOpBIi1 SIBIISIETCST YaCThIO AMEPUKAHCKOM
apouTpaxkHOI accormanu (American Arbitration Association (mamee — AAA)).

' Lecuyer-Thieffry C. First Court Ruling on the ICC Pre-Arbitral Referee Procedure // Journal of
International Arbitration. 2003. Vol. 20. Issue 6. P. 599; Beraudo J.-P. Recognition and Enforce-
ment of Interim Measures of Protection Ordered by Arbitral Tribunals // Journal of International
Arbitration. 2005. Vol. 22. Issue 3. P. 245.

2 Born G.B. International Commercial Arbitration. — Kluwer Law International, 2009. P. 2348—2349;
Berg A.J. van den. The New York Arbitration Convention of 1958. Towards a Uniform Judicial Inter-
pretation. — Kluwer Law International, 1981. P. 44.
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[IpenmecTBoBaBIIMEe 3TOMY PekoMeHmaTenbHbIe paBuia AAA 0 Ype3BBIYaitHBIX
Mepax 3amuThl 1999 1. He MOJYYMIN UPOKOTO PACIIPOCTPAHEHNS — TJIaBHBIM
00pa3oM MoToMy, YTO OHHM, Kak ¥ [IpaBmiia, TpeOOBaIN OTACIFHOTO COTJIACHS CTO-
POH TSI X IPUMEHEHUSI (KOHCTPYKIIHS «Opt-in»).

[TomoxxeHMsT 0 Ype3BBIYATHOM apOUTpe, 3aKpeIicHHBIE B ¢T. 37 PermamenTa
ICDR, cTanum ero 4acThio, a CemoBaTeIbHO, U 9aCThIO apOUTPAKHOTO COTJIaIIe-
HUS CTOPOH, 3aKJTIOYEHHOTO TI0CJIe BCTYIUICHUSI B CHUTY HOBO# pemakiium Peria-
MeHTa ICDR. OmHaKo CTOpOHBI B MOMEHT ITOATIMCAHUS apOUTPaKHOTO COTJIaIIIe-
HUS WY TI033Ke UMEJIU TIPaBO JOTOBOPUTHCS 00 MCKITIOUSCHUH TTOJIOKEHUI CT. 37
(KoHCTpYyKIIMS «opt-out»). K apOUTpakHBIM COTJIAIICHUSIM, 3aKJIFOUCHHBIM 10
BCTYIUUICHUS B cUIy HOBOM penakuuu Permamenta ICDR, momoxkeHus o upes-
BBIYAITHOM apOUTpe aBTOMATUIECKHU HE IIPUMEHSIINCH, HO CTOPOHBI BCETIa MOT-
JIN OTAEJTBHO JOTOBOPUTHCSA 00 MX MPUMEHEHMH'.

TaxoMy TiprMepy WHKOPITOpAIIMK JOTOBOPA CTOPOH O Ha3HAYCHUM IPE3BHI-
YaifHOTO apOMTpa B TEKCT perjlaMeHTa, KOTOPHIH SIBIISICTCS YaCThIO apOUTPasKHOTO
COITAILICHMSI, TTIOCJICTIOBAIM M MHOTHE IPYTHE apOUTpaXkKHbIC yapexaeHMs. CeTomHs
TTOJIOKEHMST O Ype3BBIYalfHOM apOUTpe comepKarTcs B periaMeHTax JIOHTOHCKOTo
MexayHapomHoro tpeteiickoro cynaa (London Court of International Arbitration
(manee — LCIA)) 2014 r., ApoutpaxkHoro mHCTUTYTa ToproBoii mmajaTel T. CTOK-
roiabMma (Stockholm Chamber of Commerce (manee — SCC)) 2010 1., MexnyHa-
pomHoii ToproBoii manaTsl (International Chamber of Commerce (manee — ICC))
2012 r., MexxmyHapomHoro apoutpaxkHoro 1ieHTpa Cuararrypa (Singapore Interna-
tional Arbitration Centre (manee — SIAC)) 2013 r., [OHKOHTCKOTO MEKITyHapOIHO-
ro apourpaxsoro neHtpa (Hong Kong International Arbitration Centre (mamxee —
HKIAC)) 2013 1., ABCTpaauiicKoro IeHTpa MEKIyHapOTHOTO KOMMEPUYECKOTO
apoutpaxa (Australian Centre for International Commercial Arbitration), a Tak-
ke B [IBeiimapcKoM permaMeHTe MexXayHapogHoro apourpaxka (Swiss Rules of
International Arbitration) (mamee — IlIBeittiapckuii permameHT). IToMmmo 3TorO,
Permament PR.I.M.E. Finance (P.R.I.M.E. Finance Arbitration Rules) u Bcemup-
Hasl OpraHu3alus HHTeJUIeKTyaibHol cooctBeHHOoCTH (World Intellectual Property
Organization (WIPO)) npemycMaTpruBaioT BO3MOXHOCTh OOPATUTHCS K IPE3BhI-
yaitHOMy apOouTpy.

4. Oco0eHHOCTH UHCTUTYTA YPE3BBHIYAIHOTO apouTpa
HecMmotpst Ha TO UTO BCe perjlaMeHThl BeAyIIUX apOUTPaKHBIX yUpeXKAeHUI

HCIIOJIb3YIOT TEPMUH «UPe3BbIYaNHbIN apOUTP», KAXKIbIi PEIJIAMEHT COASPXKUT YHU-
KaJIbHYIO KOHCTPYKITUIO 3TOTO MHCTUTYTA, pACCMAaTPUBATh KOTOPYIO CIICAYET C yIe-

' Crarps 37(1) PermamenTta ICDR.
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TOM apOUTPaKHOTO 3aKOHOIATEIbCTBA MecTa apouTpaxka. CienoBaTebHO, ObLIO
OBI OIIMOOYHO JENIaTh KaKMe-TO 00O0O0IIIAIONINE BBIBOIBI O CTATYCE YPE3BBIYATHOTO
apOUTpa WX €TO PEeIIeHNI, ITOCKOJIBKY aHATN3 HY>KHO ITPOBOIUTH IIPUMEHUTETHHO
K KaXKIOMy KOHKPETHOMY CITy4aro. Bormpoc 00 MCITOTHMMOCTH pellieHsI Ype3BhIIaii-
HOTO apOUTpa CIIeAyeT PacCMaTPUBATh B COBOKYITHOCTH C HOpMaMU apONTPaKHOTO
3aKOHOIATEIHCTBA TOCYAAPCTBA, B KOTOPOM CTaBUTCSI BOIIPOC O €TO UCITOTHEHUM.

B HEeKOTOPHIX peraMeHTaXx ITOJIOKEHUS O Ype3BBIYaiTHOM apONTpe MHKOPIIO-
PUPOBAHBI B TEKCT CAMOTO perylaMeHTa'; B IPYTUX K€ OHM COAEPKATCS TNOO TOJIHKO
B IIPMJIOKEHNM K perjlaMeHTY?, TM00 1 B TEKCTe, 1 B IIPWJIOXKEHUH K PETIAMEHTY .

Hwuxe aBTOp cTaThy mpeiaraeT aHaim3 U cpaBHeHMe peraameHToB LCIA,
ICC, SIAC, HKIAC, SCC, ICDR u IlIBeiiiapckoro perjaaMeHTa.

4. 1. Upe3ssviuaiinsie mepol u 00CMOAMEAbCMBA YPE3GLIMATIHO0 XapaKmepa

Kak mpaBuio, Borpoc o Ha3HAYeHUM Ype3BBIYAfHOTO apOUTpa BOZHUKAET
B TeX CJIydyasix, Korma Oymyliuii UCTel XOUeT COXPaHUTh Status quo o paspeliie-
HWUSI CTIOPa U 00eCTIeYnTh UCTIOTHEHNE apOouTpakHOTO petieHus. [Toatomy B miep-
BYIO OU€peNb UCTEI JOJIKEH TIOHSTh, O KAKUX MEPaX MOXHO 3asIBJISITh U TIOYEMY
OH HYXIAETCs B MPUHSTUU TAKUX MEP B CPOUHOM TIOPSIZIKE.

K coxarnennio, H1 OIMH U3 PETJIAMEHTOB HE CONEPXKUT HU TIEPEUHsI IPUMEPHBIX
Mep, HU TIPU3HAKOB, TI0 KOTOPBIM MOXKHO ObLIO ObI OTIPENENTh, YTO OOCTOSITEIHCTBA
HOCSIT Ype3BbIUYANHBIN XapaKTep U TPeOYIOT MPpUHATHS Takux Mep. KonduneHim-
AJIBHBIN XapaKTep MeXITyHapOIHOTO KOMMEPUYECKOTO apouTpaka He CITIoCOOCTBYET
CUCTEMaTHU3aIMH MTPAKTUKU 110 STOMY BOTIPOCY, 1 3a4aCTYIO UCTILY IIPUAETCS PyKO-
BOJICTBOBAaThCS 3[IPABBIM CMBICIIOM TIPYU TIPUHSITUY PEILIEHUs O TIofave 3asBJICHUSI.

Hanpumep, B Permamente ICC onpenenenune «Ipe3BblYailHbIX MEepP» BKITIO-
YaeT CPOYHbBIE TTPOMEKYTOUHBIE MEPHI MW O0ECTIEYUTEIbHBIE MEPHI, TIPUHSITHE
KOTOPBIX He0Ox0oanmo 10 hopMUpOBaHUS cocTaBa apouTpaxka‘. bosee netanbHoe
omnrcaHue BO3MOXHBIX Mep coaepxkutcst B Permamente ICDR, cornacHo xoto-
pOMY Upe3BBIYAWHBIN apOUTP MOXKET MPUHSTH TIPEeABAPUTEIbHBIC I 00ecrie-
YUTEJIbHBIE MEPBI, KOTOPbIE UPE3BBIYANHBIN apOUTP TOCUUTAET HEOOXOMUMBIMH,
BKJTI0YAsI 3aMPET Y MHBIE MEPHI IJI51 LEJIEH 3a1lUThI WJIX COXPAHEHUSI UMYLLECTBA’.
Pernmament LCIA rcTionb3yeT IMOHSITAE «Cpedcmea npasosoli 3aujumsl 4pe38uiuaii-

' Pernamentsl LCIA, ICDR.

2 Pernamentsl SCC, SIAC.

3 Pernamentnl ICC, HKIAC.

4 Cratbs 29(2) Pernamenra ICC.

> Crarbst 37(5) Pernamenta ICDR.
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Hoeo xapakmepa»'. PernameHT SIAC yKa3bIBaeT, YTO Ype3BbIYaHbIN apOUTP MIPH-
HUMaeT «obecrneynTesbHble Mephi»2, a pernaMeHTel HKIAC? u SCC* oTrchliaior
K COOTBETCTBYIOLMM CTaThsIM 00 00eCIIeYUTEIbHBIX MepaX, B TO BpeMs Kak I11Beii-
IIAPCKUI perylaMeHT Ha3bIBAaeT TAKKME MEPBI IIPEABAPUTEITLHBIMU 1 TOXE OTCHIJIACT
K cTaTbe 00 00eCIIeYnTeIbHBIX MEPax’.

O0ecnieunTebHbIE MEPBI MOTYT OBITh CAMBIMU Pa3HBIMU. JIBa cCaMbIX I1OITY-
JIIPHBIX BUA 00€CIIeYUTEIbHBIX MEP B paMKax apOUTPaXKHbIX pa30UPaTEIbCTB —
9TO MephI, HATIPABJIEHHbIE HA COXPAHEHNE TOKA3aTeIbCTB, UMEIOIINX OTHOIIIEHNE
K JIeJIy ¥ K pa3pelleHtIo CIIopa, U Mepbl, HAIIPaBAeHHbIE HA 3alIpeT PacIIOpsLKaTh-
Cs1 aKTUBaMM [I0 pa3peLleHHUsI CIIOpa 10 CYILIECTBY. Mephbl Ype3BbIYaiiHOIo Xapak-
Tepa He TOJIKHbBI OAMEHSITh pa3pellieHre Cropa o CYILIECTBY®.

B oTHOILIEHUM TOTO, HOCSIT JI OOCTOSITEILCTBA YPE3BbIUAHbII XapaKTep U Tpe-
OYIOT JIM TIPUHSITHS Ype3BbIYATHBIX Mep, HEOOXOIUMO ITPUHSTH BO BHUMAaHHUE MHTE-
pecChl 3asiBUTEJISI K OTBETUTD Ha BOIIPOC, IIEPEBELIMBAIOT JIM OHU MHTEPECHI APYroi
CTOPOHBI, KOTOPAsT OKMIACT, UTO 3asIBIICHUE O TIPUHITUN 00ECTICUNTEILHBIX MEP
JIOJIKHO OBITh PACCMOTPEHO COCTABOM apOMTpaXxa mocjie ero opMUPOBAHUS’.

4.2. Bvibop maxkmuxu

OnpeneMBIINCH C 3asIBISIEMBIMUA MEpAMU U TTPUYUHAMMU, TIO KOTOPBIM MCTELL CYM-
TaeT, YTO TAKME MEPbI JTIOJDKHBI ObITh IPUHSITHI YpE3BbIYAHBIM apOUTPOM, UCTEIT 0T
>KeH TIPUHSITh PEeLlIeHUE O TAKTUKE, KOTOPYIO OH BhIGEpeT NpH Ioaave 3asiBJIeHYSI.

[1paBO CTOPOHBI OOPATUTHCS C 3asBIIEHUEM O Ha3HAYEHUU YPE3BBIYATHOTO
apOuTpa He yMaJIseT ee IpaBa OJHOBPEMEHHO 00PATUTHCSI C 3asIBJICHUEM O TAKUX
K€ MJTM MHBIX 00eCTIeunTeNIbHBIX Mepax B cyl. [103ToMy ncTel MOXKeT BbIOpaTh,
oOpariaTbcs I eMy TOIbKO B Cyl, WU B CyA M apOUTPa, WX TOJBKO B apOu-
Tpaxk. PelieHre o BHIOpaHHOM TaKTUKeE OYIET 3aBUCETh OT KOHKPETHBIX 00CTOS-
TEJICTB, @ MHOTJIAa OOpallieHre B Cy/1 OyIeT eMMHCTBEHHBIM ITPaBWIbHBIM pellie-

' Crarbs 9.5 Pernamenra LCIA.

2 Crarbs 6 [Ipunoxenus 1 k Permamenty SIAC.

3 Cratbs 16 [punoxenust 4 k Permamenty HKIAC, ct. 23(1) Pernamenta HKIAC.
4 Crarps 1(2) Hpunoxenus 11 k Permamenty SCC, crt. 32(1) Permamenta SCC.

5 Crarbu 43(8) u 26 IlIBeiiliapckoro perjiaMeHTa.

% Ghaffari A., Walters E. The Emergency Arbitrator: The Dawn of a New Age? // Arbitration Inter-
national. 2014. Vol. 30. Issue 1. P. 154.

7 Habegger Ph.A. Chapter 3, Part II: Commentary on the Swiss Rules, Article 43: Emergency Relief //
Arbitration in Switzerland: The Practitioner’s Guide / M. Arroyo (ed.). — Kluwer Law International,
2013. P. 649.
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HUeM (eciiu, HarpuMep, HEOOXOAMMO MOJYYUTh PELIEHUE B OTHOLLIEHUU TPEThETO
JINIIA, HE SBIISIOIIETOCS CTOPOHOI apONTPasKHOTO COTJIAIICHYS).

B Pernamente HKIAC cka3zaHo, 4To pa30oupaTeIbCTBO C yYacTHUEM UPE3BhI-
YafHOTO apOUTPa HE UMEET CBOEH LIEJIbIO MPEAOTBPATUTh OOpalleHUE JTI000i CTO-
POHBI B KOMITETEHTHBIH CyIeOHBIN OpraH ¢ XOIaTaliCTBOM O CPOYHBIX 00eCIIeN -
TeJIbHBIX Mepax B J1o0oe BpeMs'. B Permamente LCIA ykazaHo, 4TO MOJIOKEHUS
0 Upe3BBIYATHOM apOUTpe He OYIyT CUNTAThCS aTbTePHATUBOM MIIN 3aMEHOM TIpa-
Ba Ha oOpareHue B cya2. TakuM 00pa3oM, CTOPOHBI BeeTna BIIpaBe MHUIIUUPO-
BaTh ITapajuIeIbHOE OOpaIllcHNE B CY/I.

Ha mpakTyike B CJIOSKHBIX MEXKIYHAPOIHBIX CITOPaX, TIIe CTOPOHBI TOPOXKAT CBOCH
TIEJIOBOM peryTaiueil M He XOTST IIPUBIIEKaTh BHUMAHNUE TIPECChI, BO3MOXHOCTD
oOpallleHMsI B CyJl MOXET pacCMaTpUBaThCs KaK EMCTBHE, HAHOCSIIIEee yilepo Ie10-
BOW pernyTaluuy 1 UHBECTULIMOHHOW MPUBJIEKATEIbHOCTH KOMITAHU U, J1JISI BOCCTa-
HOBJICHUSI KOTOPOI1 MOTYT MIOTpeOOBaThCst TOAbl. OTHAKO HECOMHEHHBIM TTPENMY-
IIIECTBOM BO3MOXKHOCTH TTApaJUICIIbHO OOPATUTHCS B CYII SIBJISTIOTCSI OTCYTCTBHUE prICKA
HETIPU3HAHMS NCTIOJTHUMOCTH PEIICHUS YPE3BBIYATHOTO apOrTpa M BO3MOKHOCTh
TTOJTYYUTh 00ECTICUNTEIIBHBIC MEPHI B TEX TOCYIApCTBaX, TIIe PEIICHUS Ype3Bblualii-
HOTO apOuTpa He OyayT IMpu3HaBaThcs. OMHAKO CTOPOHAM BCE XK€ PEKOMEHIYETCS
OITHOBPEMEHHO O0pAaIIaThCs C 3asIBJICHNEM O Ha3HAUCHWH Ype3BbIYATHOTO apOu-
Tpa. PemreHne upe3BbyaifHOro apouUTpa, OrepaTMBHO BEIHECEHHOE 10 TTOTYYCHUS
TaKOM K¢ 00eCIICUNTEIFHOM MEPHI B CYIIE, TTO3BOJIMT COXPAHUTB Sfatus quo 10 pellie-
HUSI CyIa I MOXET TTOCTYXXUTh yOeIUTETbHBIM aPTYMEHTOM B I10JIb3Y HEOOXOAUMOCTU
TIPUHSTHUS TAaKOU Mephl. B ciydae HapyIieHUsI pellieHNs Ype3BBIYaifHOro apouTpa
COCTaB apOMTpaka MOXKET CIeJIaTh HETaTUBHBIC BEIBOIBI B OTHOIICHUH CTOPOHBI-
HapyIIUTeI U YI4eCTh HapyIlleHUe ITPY BEBIHECEHUHN PeIIeHNs 0 pacxomax®. Takxke,
B CJlyyae ecjiv MpaBoOBasl CMUCTEMa roCcylapcTBa MPU3HAET JOTOBOPHBIN XapakTep
YPe3BBIUAHOTO PEIICHMUSI, MOXKHO ITOIaTh UCK O HApYIIIEHNH JOTOBOpPaX.

B ciyyae mapaienbHOro oopailieHus1 B ¢yl 3a 00ecneynTeIbHbBIMU MEpaMu
HEOOXOIMMO YBEIOMUTH O TAKOM OOpaIlleHNH 1 (WJIK) O IMIPUHSITHIX 00eCIIeyn-
TeJTbHBIX Mepax ceKpeTapuaT U (M) Ype3BBIYaifHOTO apOUTpa M CTOPOHEL.

B ciyyasix, korna ucrel] XoueT NoJiyduTh 00eCTeUUTeIbHbIE MEPbI TPOTUB Tpe-
ThE# CTOPOHBI, 00PAIIICHNUE B CYII SIBJISICTCS] € IMHCTBEHHBIM BO3MOXKHBIM BAPHAHTOM,

' Crarbs 22 INpunoxenus 4 k Pernamenty HKIAC.
2 Cratbs 9.12 Pernamenra LCIA.

3 Crarbst 29(4) PernamenTta ICC.

4 Beraudo J.-P. Op. cit. P. 245, 253.

> Crarbs1 9.12 Pernamenta LCIA.
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IIOTOMY YTO ITOJIO2KECHU S O ‘IpeBBbI‘IafIHOM ap6I/IT]I)C IIPUMCHATOTCA TOJIBKO K CTOPO-
HaM, nmoanucaBIminmM ap6I/ITpa)KHOC comIalleHne, U K UX ImpaBoIpeeMHUKaM'.

4.3. Ilodaua 3aaeaenusn

Ha BBIOOp TaKTUKM TAKKE MOXET ITOBJIMSTH YCIIOBHAE pErjlaMEHTa O MOMEHTE
IoIa4u M 3asBJIEHNs O Ha3HAYEHW M Ype3BbIYaiiHOro apourpa. He Bce permameHTh
MPeLYCMATPUBAIOT BOZMOXKHOCTB [TOJIAY/ 3asIBJIEHNS] O Ha3HAYEHM M YPE3BLIYAiHOTO
apobuTpa 10 IToAavy IIPOChOBI 0 HavaJle apOMTPaKHOTO pa3ouparenbeTBa. OmHaKo,
HanpuMmep, cornacHo PermmamenTy SCC, 3asBieH1e 0 Ha3HAYEHNH YPE3BBIYAITHOTO
apOUTpa MOXKET OBITH ITOJAHO A0 ITPOCHOBI, ITPH YCIIOBUX YTO YPE3BLIYATHOE pellie-
HME yTpaurBaeT 00s13aTeJIbHYIO CHJTY, ECJIM apOMTPakHOE Pa30oNpaTeIbcTBO HE OBLIO
HayaTo B TedyeHue 30 JHE ¢ MOMEHTA ITPUHATHUS YPE3BLIYATHOTO PELLIEH IS JTN00
€CJIM JIeJI0 He OBLIO TIEpeJaHo cocTaBy apouTpaxka B TedeHne 90 1Heil ¢ MOMEHTa
MIPUHATHS Ype3BbIYaifHOrO pereHust. [Toxoxue nmoaoxeHns cogepkarcs B Pera-
MeHTe ICC+ u B LlIBeiiiapckoM pernamenTe’s. OTCYTCTBUE BO3MOXHOCTHU TOIATh
3as1BJIEHME O Ha3HAYEHNM YPE3BLIUATHOTO apOnUTpa 0 MoJa4y IMPOCHOBI O HavajIe
apOUTPaXKHOTO Pa30MPATETLCTBA BHI3BIBAET HETOOBAHME Y HEKOTOPBIX TEOPETH-
KOB 1 TTpakTUKOB. C X TOUYKM 3peHMsI, TAKOIN (POPMAJILHBII TTOIXO/L HETOITYCTHM,
ITOCKOJIBKY JINIIIAET CTOPOHBI BO3MOXKHOCTHU JEHCTBOBATH B YCJIOBUSAX 9KCTPEMAITh-
HO CPOYHOCTH M HE CIIYKUT MX ITPAaKTUYECKUM roTpedHocTsaM. [1pusHaBasi, uto
MPUYMHA CKPHIBAETCS B OTMIACEHNH, YTO YPE3BBIYAHOM MTPOLIELYPOIl MOTYT 3J10Y-
ITOTPEOJIATH BHE PaMOK apOMTPaKHOTO Pa30oMpPaTe/IbCTBa, OHU TTPeIaraloT IIpe.Ly-
CMOTPETb, UTO 3asiBJIEHME O HA3HAYEHNU YPE3BLIYAHOTO apOMTpa 1 €ro pelieHre
MMEIOT CUJIY TOJIBKO B CJIyYae, ECJIM B OTIPeNEIEHHBIN CPOK MOCJIE ITOAauM 3asiBiie-
HUSI 3asIBUTEITH TTOIAET IMPOCHOY 0 Havasie apOUTPakHOTO pa3oMpareIbLCTBaC.

Kak nmpaBnito, cTopoHa, roaasliiasi 3asiBJieHME O Ha3HaYeHU N Ype3BbIYaiiHO-
ro apomuTpa, 00s13aHa yBEAOMUTE 00 3TOM Ipyryio ctopoHy’. CoracHo Permamen-

' Cratbs 29(5) Pernamenra ICC.

2 Cratbs 9.5 Pernamenra LCIA.

3 Crarbs 32(4) Pernamenta SCC, ct. 9(4)(iii), (iv) [Mpunoxenus 11 k Permamenty SCC.
4 Crarps 1(6) [punoxenust V k Permamenty ICC.

3 Crarbs 43(1) u (3) LlIBeiiiapckoro perjamMeHTa.

% Born G.B., Lee S. The Emergency Arbitrator Procedures Under the New HKIAC Rules // Asian Dis-
pute Review. 2013. Oct. P. 116 (noctyrHo B UHTepHeTe 1o anpecy: www.wilmerhale.com/upload-
edFiles/WilmerHale _Shared Content/Files/PDFs/The-Emergency-Arbitrator-Procedures-Un-
der-the-New-HKIAC-Rules-ADR.pdf).

7 Crarps1 9.5 Pernamenra LCIA.
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Ty ICC, cekperapuaT yBeIOMJISIET APYTYIO CTOPOHY O Tofade 3asiBJIEHUST OJHO-
BPEMEHHO C IIPUHSITUEM PELIEHNS O Ha3HAYEeHU M YPE3BLIUATHOrO apouTpa Jubo
OTKJIOHEHUS 3asiBJIeHNsI'. JIOBOJIbHO KPAWHIOIO MO3UIIMIO TIPUHUMAET 110 3TOMY
Bonpocy lIBeiapckuii perjmaMeHT, mpeaycMaTprBasi BO3MOXHOCTb B UCKJTIOU M -
TEJBHBIX CJyYasIX IPUHSITH pELIEHHE TT0 3asBIEHNI0 00 00ECIIeYNTEIbHBIX MEPAX
B (hopMe TpenIBapUTEIHLHOIO MTOCTAHOBIEHUS 0€3 YBEIOMIIEHUS JTI0001 ApyToi
CTOPOHBI O 3asIBJIEHUHU, MPHU YCJIIOBMHU, YTO TAKOE YBEIOMJIEHUE OYIET CIeaHO
OJHOBPEMEHHO C MPUHATHEM TPEABAPUTEILHOTO ITOCTAHOBIEHUS U UTO JIPY-
MM CTOPOHAM He3aMeIINTEIBHO OYIET MPeIocTaBIeHa BO3MOXKHOCTD ITPeICTa-
BUTH CBOM TTosicHeHU 2. [ToX0Kee MOoJI0XKEHNE B OTHOILIEHUU TTPEABAPUTETLHOTO
[TOCTAHOBJIEHNST, BHIHECEHHOTO COCTABOM apOMTpaxa, comepKuTcs B TUITOBOM
3akoHe FOHCUTPAJIL:.

4.4. Ycxopennoe ghopmuposanue cocmaea apoumpasgica

3asgBiieHre 0 Ha3HAYCHNH YPE3BbIUATHOTO apOMTPa MOXKET OBITh ITOJAHO TOJIb-
KO 1o (popMHUpOBaHMS cOCTaBa apOUTpaxka‘. B 3ToM OTHOIIICHUN CJIeIyeT OTMe-
TUTH ocobeHHOCTh Pernmamenta LCIA, B KOTOpoM cozmepxKaTcs TTOJIOKEHUS U O
Ype3BBIYATHOM apOUTpe, M 00 YCKOPEHHOM (POPMUPOBAHUY COCTaBa apOMTpaKa.
Ha mipoTsbkeHM MHOTHX JIET MHCTUTYT YCKOPEHHOTO (DOPMUPOBAHUST apOUTpaKa
SIBIISIJICST CBOCOOPA3HOM aTbTepHATUBOM MHCTUTYTY UYPE3BBIUATHOTO apOUTpa.

CornacHo cT. 9A PermamenTa LCIA B ciiyyae CKITIOUYUTENTBHOM HEOOXOIUMO-
ctu Jmobas cropoHa MoxeT oopatuthes B Cyn LCIA ¢ 3agBneHreM 00 yCKOpeH-
HOM (hOpMHUPOBAHUY COCTaBa apouTpaxka. Ha mpakTrke yckopeHHOE (hopMHUpOBa-
HHE COCTaBa apOMTpaka MOXKET 3aHSITb HEKOTOPOE BPeMsI, 0COOCHHO €CJI COCTaB
apOMTpaka COCTOUT M3 TPEX apOUTPOB. 3a 3TOT CPOK OTBETIMK MOXKET IOTIBITATh-
¢S IPEOITPUHSATD NEUCTBHUS, HAIIpaBJICHHBIC HA COKPBITHE aKTUBOB, YTOOHBI 130e-
JKaTh MCTIOJTHEHUST apOUTPasKHOTO pellleHus. BBeneHne MHCTUTYTa Ype3BhIYATHO-
ro apOMTpa MO3BOJISIET HA3HAYNTD SAMHOTMIHOTO YpE3BHIUATHOTO apOuTpa, Jaxe
€CJIM apOUTPaXKHBIM COTJIALIIEHUEM TIPETyCMOTPEHO (pOpMUPOBAHNIE OCHOBHOTO
cocTaBa apouTpaxka 13 Tpex apouTpoB. HazHaueHmne oqHOro apomnTpa, Kak mpaBu-
JI0, 3aHMMaeT MEHbIIIe BpeMeHH, YeM Ha3HaueHUe TpeX. MHCTUTYT yCKOPeHHOTO
bopmmpoBaHMS cocTaBa apOUTpaka He TIPEeIyCMaTPHUBAJ TAKOM BO3MOXKXHOCTH.

Hecmotpst Ha To uto HOBBINM PermamenT LCIA comepXuT Tenepb MOJTOKEHUS
0 Ype3BbIYalfHOM apOuTpe, MpaBuiia 00 YCKOpeHHOM (hOPMUPOBAHUM COCTaBa

' Crarbu 1(5), 2(3) Pernamenra ICC.
2 Cratbs 26(3) LlIBeiiiapckoro perjiaMeHTa.
3 Cratbs 17 B TunoBoro 3akona KOHCUTPAJIL.

4 Crarps 29(1) Ipunoxenust V k Permamenty ICC.
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apouTpaxka He OBITA M3 HETO yaaleHbl. Ha mpakTuke peKOMEHIyeTCs TI0IaBaTh
BMECTE C 3asBJICHHEM O Ha3HAUeHUM UPE3BBIYATHOTO apOMTpa U 3asiBJIcHUE 00
YCKOpeHHOM (hOPMUPOBAHUHM COCTaBa apomTpaxka. TakmM 00pa3oM, YIUTHIBAsI,
yto Cyn LCIA nMeeT mpaBo COKpaTUTH JIIOObIE CPOKHU, IIPETYCMOTPEHHBIE apOy-
TPaxKHBIM COTJIAIIICHNUEM, MOXHO JOOMTHCS MPUHSITHUSI 00€CTICYUTEIBHBIX MEP
Ype3BBIYATHBIM apOUTPOM U C(POPMUPOBATH COCTAB apOMTpaxka B MaKCUMAaJIb-
HO KOPOTKHE CPOKH'.

4.5. Upessviuaiinsiii apoump u cocmaeg apoumpasxca

Kaxk rmpaBwmito, B perjiaMeHTax yKa3bIBaeTCs, YTO, €CJIM MHOE He MPeayCMOTpe-
HO COTJIaIlIcHNEM CTOPOH, Ype3BBIYalfHBIN apOUTp HE BIIpaBe BHICTYIIATh B Kaue-
CTBE apOMTpa B KAKOM-JIN0O apOMTpaxKHOM pa30UpaTeIbCTBE, CBI3aHHOM CO
CIIOPOM, B KOTOPOM OH MCTOJIHSI PYHKIMU Yype3BblyaiiHOro apouTpaz. OnHako
B PermamenTe LCIA HeT mpssMoro 3arpera Ha3HauYeHUST Ype3BbIYaifHOTO apOu-
Tpa B KauecTBe apOUTpa B COCTaBe apOUTpaxKa.

4.6. Cneyuaavnotii coop

BmecTe ¢ 3asBiieHrEM O HA3HAYEHUM YPE3BBIYAiHOTO apOUTpa UCTELl JOJIKEH
MPEICTAaBUTh JOKA3aTEIbCTBO OILIATHI CIIELMaIbHOIO COOpa, KOTOPbIii, KaK IIpa-
BUJIO, IIPEACTABIISIET COOOM (PUKCUPOBAHHYIO CYMMY M BKJIIOUAET B ce0s B3HOC Ha
aIMMHUCTPATUBHBIE PACXOIbl ApOUTPAXKHOIO YUPEKIECHMUS, CBSI3aHHbIE C PACCMO-
TpPEeHUEM 3asiBJI€HUSI, a TAKXKE TOHOPAP U PacXobl Ype3BbluaiiHOro apourpa. Pas-
Mep cOopa MOXET ObITh YBEJMYEH C YIYETOM CJI0XKHOCTU U 00beMa BbIIIOJHEHHOMR
pabotbl. be3 omtarel c6opa apOUTpaXkKHOE yUpeXKIeHUE HE YBEAOMIISIET APYTYIO
CTOPOHY O 3asiBJIEHUM® ¥ OTKA3bIBAET B €r0 PACCMOTPEHUM".

4.7. Mecmo ap6umpanca

Kpome ykazaHUS HCIIpalIMBacMbIX UPE3BBIUATHBIX MEpP, Upe3BBIYAHBIX
00CTOSITENIBCTB M MPUYNH, TT0 KOTOPBIM TaKWe Ipe3BbIYaliHbIC MEPBI TOJKHBI
OBITh MIPUHSITHI, 3asIBJICHUE O Ha3HAYCHUM apOUTpaka TOKHO COIePXKaTh KOM-
MEHTapUU CTOPOHBI 0 MecTe apouTpaxkas. CornacHo pernmamenTam LCIA, HKIAC
u SIAC, eciti CTOPOHBI HE IOTOBOPIMIIMCH O MECTE apOUTpaka, MeCTOM apOUTpaxa

' Crarbu 9.3 1 9.13 Pernamenra LCIA.

2 Crarbs 2(6) [punoxenust V Permamenta ICC.

3 Crarbs 7(1) Ipunoxenus V Pernamenta ICC.

4 Crarbs 6 ITpunoxenus 4 k Pernamenty HKIAC.

3 CMm., Hammpumep, cT. 1(3)(g) [Mpunoxenus V k Permamenty ICC.
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oymet cuntathbest JlIonmoH!, 'oHkoHT? 1 CHHTAITyp® COOTBETCTBEHHO, €CJIM YPE3BHI-
YaifHBIN apOUTp, MPUHUMAs BO BHUMaHNE BCe OOCTOSITEIHCTBA [iejia M 3aMeYaHUsT
CTOPOH, HE COUTET, UYTO 00JIee TTOAXOIAIINM SIBIIICTCS APYTOe MECTO apOuTpaKa‘.
WHple permaMeHTHI pellleHne 0 MeCTe apOuTpaka IS 1iejieii BRIHECEHMST pellie-
HMST Ype3BBIYATHOTO apOMTpa OCTABIISIIOT HAa YCMOTPEHME TIPEe3UACHTA, TIPABICHUS
JIM0O cyna mpu apoOUMTpaKHOM yupexxaeHuu. Kak mpaBuiio, MecTo pa3ouparesib-
CTBa C YIaCTHEM UPe3BBIYAITHOTO apOUTpa ompenessieTcs 0e3 yiepoa Ijis orpe-
IeJICHHST MeCTa apOUTPasKHOTO PEeIIeHNST, BHIHOCHMOTO TI0 CYIIIECTBY CIIOpa’.

4.8. Pewenue o npunsimuu uau OMmxA0HeHUU 3A16.1€HUS

Perrenne o mpUHATHY WY OTKJIOHEHWHN 3asIBJICHUSI O HAa3HAYCHUH YPE3BhIYaii-
HOTO apOMTpa IMPUHUMAETCSI, KaK TIPaBUJIO, CEKpeTapeM, IIPE3UICHTOM WIN CyI0M
apouTpaxkHoro yupexxaeHusc. Ha atoit ctanum mpoBepsItOTCS HATMIKME T0roBOpa
MeXXIy CTOPOHAMM O TIPMMEHEHNH TIOJIOKEHII O Ype3BBIYaifHOM apOUTpPe’, COOTBET-
CTBHUE 3asIBIICHUS (hopMaTbHBIM TPeOOBAHMSIM peyIaMeHTa U (WJIN) HAJIMIMEe OCHOBA-
HMI1 Ul Ha3HAYeHUST Ype3BbIuaitHoro apourpat. B Permamente SCC roBoputcst, 9to
Ype3BBIYAITHBIIN apOUTP He MOXKET OBITh Ha3HAUCH, €CIT OYEBUIHO, UTO OTCYTCTBYET
fopucoukimst SCC°. HecMOTpst Ha TO 4TO TaKOTO IIPSIMOTO YKA3aHUST HET B APYTHUX
peraMeHTax, 3asiBJicHHe, M3 KOTOPOTO OYEBHUIHO, YTO y COCTaBa apOMTpaxa HeT
IOPUCAVKIINY Ha PaCCMOTPEHNE CTIOpa, BEPOSITHO, TOXE OYIeT OTKIIOHEHO.

Taxk, 3asiBlIeHMEe, KaK MPaBUIO, HE OyaeT IIPUHSITO, €CJTA apOUTPpaXkKHOE COTIa-
IIeHYE OBIIO 3aKJTI0YCHO 10 MHKOPITOPALIMH TTOJI0KEHUI 0 Ype3BhIYaitHOM apOu-
TpE B perjlaMeHT WX eCJIU TTOJIOKEHMS O Ype3BBIYalfHOM apOuTpe OB MCKITIO-
YeHBI CTOPOHAMM. B permamMeHTax, Kak ImpaBujIo', HET IPSIMOTO YKa3aHUsI Ha To,

' Crarbu 9.13 u 16.2 Pernamenra LCIA.
2 Crarbs 10 IMpuoxenus 4 k Pernamenty HKIAC.
3 Crarba 11 [punoxenus 1 kK Permamenty SIAC, cr. 18.1 Permamenra SIAC.

4 Craren 9, 131 16.2 Pernamenra LCIA, cr. 18.1 Pertamenrra SIAC u ct. 11 INpunoxenust 1 k Pera-
meHTty SIAC.

5 Cratbs 10 Ipunoxenus 4 k Permamenty HKIAC. AHanorinuHoe moJioxeHue conepxutcs B Pera-
meHTe ICC u IIBeitapckom periiaMeHTe.

¢ Crarba 1(5) Hpunoxenus V PermamenTa ICC.
Tam xe.

8 Cratbs 9.5 Pernamenra LCIA.

% Crarbs 4(2) punoxenus 11 Permamenrta SCC.

1 Hamnpumep, B cT. 9.14 Permamenra LCIA u ct. 29(6)(b) Pernamenta ICC mpemycMOTpeHO, 4TO
TTOJIOXKEHUSI O YPE3BbIYATHOM apOUTPE MOTYT OBITh UCKITIOYEHBI CTOPOHAMMU.

264



E.A. ®epoToBa

YTO CTOPOHBI MOTYT MCKJTIOUUTD IEHCTBUE TTOJIOXKEHUIA O Ype3BBIYaitHOM apOuTpe.
CormacHo Permamenty ICC, moroxeHUsI 0 Ype3BbIYATHOM apOUTpe HE TIPUMEHSI -
I0TCsI, €CJIM CTOPOHBI COTJIACHIIMCH Ha APYTYIO T0APOUTPAKHYIO ITPOLIETYPY, KOTO-
pasi mpeaycMaTpUBaeT IPEI0CTABICHIE O0CCITIEIYNTEIBHBIX, TTPOMEKYTOUHBIX WU
aHaormuHbIX Mep'. [Tonoxenus LlIBeiiiapckoro periaMeHTa 0 Ype3BhIYaitHOM
apoUTpe MMEIOT PETPOCTIEKTUBHYIO CHJTY ¥ TIPUMEHUMBI K apOUTPaXKHOMY COTJIa-
IIEHWIO, 3aKITIOUYCHHOMY 10 BCTYIUICHUS B CUJTY COOTBETCTBYIOIINX ITOJIOXKECHUIA?.

4.9. Pewenue o komnemenuuu 4pe3evlaiinozo apoumpa

YpesBblyaiiHblil apOUTP pelliaeT BCe CIIOPhl OTHOCUTEIbHO TOJIKOBAHMUS I10JIO-
XKeHUi 0 uype3BbryaitHoM apoutpe’. CornacHo Permamenty LCIA, cT1. 23 0 KOM-
MEeTeHLUMHU U MMOJHOMOYHUIX COCTaBa apOUTpaxa NMpUMeHUMa U K Ype3Bblyaii-
Hoii nipoueaype. Hecmorps Ha To yto Pernmament SCC npenycMaTpuBaeT 0TKa3
B pacCMOTpeHMU 3asBieHus, eciu [IpaBieHre peluT, YTO OTCYTCTBUE KOMIIE-
TEHLIMU YPE3BbIUAHOTO apOUTPa SIBJISIETCSI OYEBUAHBIM®, KaK IIPABUIIO, YPE3BbI-
YaiHbBIIA apOUTP BIIpaBe CaM IIPUHSITh PEILIEHKE O CBOEH KOMIIETEHLIMK, BKJIIOYAST
BOIPOC JEHCTBUTEIBHOCTU U Chepbl MPUMEHEHUST apOUTPAKHOTO COTJIALIIEHUST
(cornareHmit).

4.10. Hezagucumocmo upe3ebtuaiino2o apoumpa u e2o omeoo

UpesBbluaitHbIit apOUTpP A0 HA3HAUYEHMUS NOJKEH PACKPBITh J100bIe 00CTOSI-
TEJIBCTBA, KOTOPBIC MOTYT BbI3BaTh 000CHOBAaHHBIC COMHEHMS B €TI0 OeCTIPUCTPACT-
HOCTH WY HE3aBUCUMOCTH. JIt000i1 0TBO Upe3BBIYAiTHOTO apOUTpa TOJKEH ObITh
3asBJICH OTllepaTUBHO (Harpumep, coriacHo Permamenty ICC, B TeueHMEe OTHO-
TO paboYero THS CO THS COOOIIEHNUS CTOPOHAM CeKpeTapeM O Ha3HAYeHUH Upe3-
BBIYAITHOTO apOMUTpa 1 O pacKPHITHIX 00cTosiTeIbcTBax?). B Permamente HKIAC
TOBOPUTCS, UTO ITPH 3aMEIIeHUH YPE3BBIYATHOTO apOUTpa pa3oupaTeIbCTBO BO3-
OOHOBJISIETCS C TOM CTaAWM, HA KOTOPOU ITPOM3OIILIO 3aMeIIeHNE, €CJIM HOBBIMA
Ype3BBIYAHBIN apOUTpP HEe PEIIUT MHAYE .

' Cratbs 29(6)(c) Pernamenra ICC.

2 Crarbs 1(3) LLBeitapckoro periamMeHTa.

3 Cratbs 11 [punoxenust 4 k Permamenty HKIAC.
4 Cratbs 9.13 PernamenTa LCIA.

> Crarbs 9(i) PermamenTa SCC.

¢ Crarbs 3 [Tpunoxenus 1 k Permamenrty SIAC.

7 Crarps 9 [punoxenus 4 k Pernamenty HKIAC.
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4.11. Hasnauenue upe3eviuaiinozo apoumpa

Camblii KpaTyaiiinii cpok — 24 yaca, — B KOTOPBI MOXeT ObITh Ha3Ha-
YeH Ype3BbIYaifHbINi apouTp, npemiaraercss Permamentom SCC!. JIpyrue peria-
MEHTHI, KaK MPaBUJIO, TIPEIyCMaTPUBAIOT, YTO YPE3BbIYAHBIN apOUTP JOJKEH
OBITh Ha3HAUYCH KaK MOXKHO OBICTpee, HO He T033e OMHOTO pabouero THS WU
Tpex KajgeHaapHbix gHeil. CornacHo Pernmamenty ICDR, upe3Bbruaiinbiit apouTp
Ha3HaYaeTcs U3 CIelUaIbHOM MaHeIn Ype3BblYyaiiHbIX apouTpon2. [1peacrasisi-
€TCS, YTO U B APYIUX YYPEXKIEHUAX CYLIECTBYIOT CIIELIMAIbHbIE AIMUHUCTPATUB-
HBIE PECYPCHI U1 ONEPATUBHBIX AEUCTBUMA.

4.12. Iloanomouus upe3eviuaiinozo apoumpa

IToaHOMOYMS Ype3BbIYaTHOTO apOUTpa BOSHUKAIOT C MOMEHTA €r0 Ha3HAUeHMUSI
Y TIPEKPAIAOTCsI, KaK IPpaBUJIO, C MOMEHTa (hOPMUPOBAHMS 1 TIepeiauk Jej1a COCTaBY
apourpaxa’. OnHako, coracHo Pernmamenty HKIAC, upe3BbruaiiHblii apOUTp coxpa-
HsIeT TIPaBO BBIHECTH PeEllIeHE TTOCIe TIepeaavu Jiejia COCTaBy apouTpaxkat, a Pera-
MeHT ICC yKa3bIBaeT, 4To aHaJIOTUYHOE TTPABO YPE3BbIYAHOTO apOUTpa NeiCTBYeT
B TeuyeHue 15-THEeBHOTO CPOKa, OTBEICHHOTO Ha TIPUHSITHE TAKOTO PEIIeHMSI.

Bomnpoc o6bema rnojHoMouuii Upe3BblYaiiHOro apduTpa TECHO CBSI3aH C OIpe-
JiesieHreM ero craryca. Kaxmbiil perlaMeHT COIEPXXUT CBOM OCOOEHHOCTHU CTaTy-
ca Ype3BBIYATHOTO apOUTpa U ero MOJTHOMOYMNIA, a B HEKOTOPBIX CTPaHaX pelle-
HIE 3TOTO BOIIpOCa 3aKpeIlIcHO Ha 3aKOHOIATEILbHOM YPOBHE.

Kak ynomuHantoch panee, Hpio-lopkcKasi KOHBEHIIVSI HE COIEPXKUT OIIpe-
JieJIeHue TTOHATUSI «apOUTP» — HET TaKOro ompeaeieHus u B TUIIOBOM 3aKOHE
IOHCUTPAIJIL. CornacHo U3MEHEHUSIM K CT. 2a CUHTAaITypCcKOTO 3aKOHA O MeX-
TYHAPOTHOM KOMMEPYECKOM apOuTpake, BCTYITUBIINM B cruty 1 mtoHsg 2012 1.,
TIOHSITUE «COCTaB apOUTpaka» BKIIIOUACT B CEOST «Ipe3BBIMATHOTO apOUTpa, Ha3HA-
YEHHOTO B COOTBETCTBUM C COINIACOBAHHBIM CTOPOHAMU apOUTPaKHBIM perjiaMeH-
TOM, BKJTIOYAsT apOUTPaKHBIN perjaMeHT apOUTPaKHOTO YIPEKICHMS WJIU OpTa-
Huzanun». B Permamente SIAC ckaszaHo, 4To «upesgviuaiinbiii apoump obradaem
NOAHOMOYUAMU cocmaga apobumpaica  coomeemcmeuu ¢ danHvimu Tlpasunamu»s.

B Pernamente HKIAC conep:kuTcs yKazaHMe, UTO CChIJIKA Ha «COCTaB apOUTpa-
JKa» BKJTIOUYAET B Ce0s CCHUIKY Ha «upe3BblyaiiHoro apoutpa»s. Permament HKIAC

' Crarbs 4(1) punoxenus 11 k Permamenty SCC.

2 Crarbs 37(3) Permamenta ICDR.

3 Crarbs 20 [punoxenust 4 Kk Pernmamenty HKIAC.

Crarbs 13 Ipunoxenus 4 k Pernmamenty HKIAC, ct. 2(2) IMpunoxenus V k Pernamenty ICC.
5 Crarbs 5 Ipunoxenus 1 k Pernamenty SIAC.

®  Crarbs 3.6 Ilpwtoxenus 4 kK Pernamenty HKIAC.
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MIpeaycMaTPUBAEeT, 9YTO BO BCEX MHBIX OOCTOSITEIbCTBAX, HE MPEIyCMOTPEHHBIX
B [IpumoxkeHnu, Ype3BbIYaHBIN apOUTpP IEUCTBYET cortacHoO ayxy PerimameHTa
HKIAC!. [Toxoxee mojoxeHue rpeaycMoTpeHo u B PernmamenTe ICC2.

Permament LCIA comepXuT repedeHb cTaTeil, KOTOpbIe ITPUMEHSIIOTCS K ITPO-
LIeAype Ype3BBIYAHOTO apOUTpa, a B OTHOIIEHUH APYTUX IMOJIOXKEHUI apOUTpaxK-
HOTO COTJIAIIICHMSI OH MIPEAYCMAaTPUBACT, YTO UPE3BBIYANHBIN apOUTP 1 CTOPOHBI
IIPUHUMAIOT BO BHUMaHUE, YTO HEKOTOPHIE M3 TAKUX TOJIOXEHUI MOTYT IIPH-
MEHSITBCSI HEe B TTIOJTHOM Mepe WJIM He ITOJTHOCTBIO TTOAXOIST IJISI Ipe3BhIYaifHBIX
npouenyp.

Pernament SCC mpeaycMaTpuBaeT, YTO IIOJTHOMOYHNS YPE3BBIUATHOTO apOn-
Tpa u3noxeHsl B 1. (1)—(3) c1. 32, a UMEHHO IIPaBO pa3pellInTh JIO0bIe 00ecITe-
YUTEJIbHBIC MEPhI, KOTOPHIE OH ITOCYUTACT 11eJeCO00pa3HBIMH.

Ha ocHOBaHMM BBIIIICITIPUBEICHHOTO aHAJ3a MOXKHO CIEJIaTh BHIBO, YTO ITOJI-
HOMOYMS apOUTpa U ITOJTHOMOUMS YpE3BBIYATHOTO apOUTpa HETOXKICCTBEHHBI
1 TIOJTHOMOYHSI YPE3BBIYATHOTO apOUTpa OIPEeAeIISIIOTCS IeIbI0 eT0 MaHaTa.

4.13. Caymanue no cywecmay 3asngieHus

Y upe3BbIUatHOTO apOUTpa HET 00SI3aHHOCTH IIPOBOAUTH CIIYIIIAHUS TT0 CYIIIE-
CTBY 3asiBJicHMsI. Upe3BBIYaliHbIN apOUTp BIIpaBe BECTU Pa30MPaTEIILCTBO O TIPH-
HSTUM IPEIBAPUTEIIBHBIX MEP TAKM 00pa30M, KaKOM OH COUTET HaIJIeXKallIuM,
IIpUHUMAsT BO BHUMaHIE CPOYHOCTD ITOTOOHBIX Pa30UpaTeIbCTB M 00eCIIeunBast
KaXXIIOi CTOPOHE MPaBO HA U3JI0XKEHNE COOCTBEHHOM MO3UITNH 110 3asIBJICHUIO®,
B pernmamenTax SIAC u ICC nipenycMoTpeHO cocTaBlIeHNEe Ype3BbIYaifHbIM apOn-
TPOM TPOIIECCYATBHOTO TpaduKa MpoIleypbl PACCMOTPEHUS 3asIBICHUSI.

4.14. Pewenue upessviuaiinozo apoumpa

CraTyc pelieHHs Ype3BbIUaifHOTO apOUTpa SIBJSIETCS] BTOPBIM BaXKHBIM 3Jie-
MEHTOM PacCMaTPUBaEMOTO MHCTUTYTA.

CornnacHo Pernamenty ICC, perieHne 4pe3BbIYaiiHOro apouTpa MpUHUMAETCS
B (hopMe mprKaza, B KOTOPOM OH JOJIKEH OTPEICIUTD, JOMYCTUMO JIU 3asIBJICHUE
0 €ro Ha3HAUYEHUHU M 00JIalaeT JIM OH KOMITETEHIIMEN U3/1aTh TAKOW MpUKa3e.

' Crarbs 23 Ipunoxenus 4 k Pernamenty HKIAC.

2 Crarbs 8(3) [punoxenust V k Permamenty ICC.

3 Crarbs 9.13 Pernamenra LCIA.

CM., HanipuMep, cT. 43(6) LLIBeitapckoro perinameHTa.

3 Crarps 5(1) Ipunoxenust V k Permamenty ICC, ct. 5 [punoxenust 1 k Permamenty SIAC.

¢ Crarbs 29(2) Pertamenra ICC, cr. 6(1) 1 (2) Ipunoxenus V kK Permamenty ICC.
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ITo muenmto betirensa (Baigel), Permament ICC 3anmMaeT 0co0yio MO3UIINIO,
MpeIycMaTpuBasi, 9T0, B OTJIMYME OT COCTaBa apOUTpaKa', Ype3BbIYaifHBIN apOnuTp
ICC MoxXeT BBIHOCUTB CBOU pellieHHsI TOJIBKO B (popMe TiprKasza2. [TpoaHanmsupoBan
nonoxxenust PermamenTa ICC, beiirenn nenaet BBIBOMI, UTO MOJIOXKEHUS O YPE3BbI-
yaiitHoMm apouTtpe B PermamenTe ICC He HOCST MPU3HAKOB apOUTPasKHOTO pa3doupa-
TEJIBCTBA B €TI0 TPAAUIIMOHHOM IIOHMMAaHUM,  YPE3BBIYAHBIN apOUTp HE SIBISIETCS
apOUTPOM U YTO CTOPOHBI MPU MOAMUCAHUN apOUTPAKHOU OTOBOPKH CO CCHLIKOM
Ha Pernmament ICC umeroT HaMepeHue co3nath sui generis MpOLIEAypy JOTOBOPHOTO
xapaktepa®. Tak, coctaB apOuTpaxka He CBsI3aH pelleHUeM Ype3BblYaiiHOro apou-
Tpa ¥ MOXKET IEPECMOTPETD €I0 pellieHre. DTO B COBOKYITHOCTHU CBUIETEILCTBYET 00
OTCYTCTBUU KBa3WCyAeOHOI MPUPOIBI PEIIEHUIA Upe3BbIYaifHOTO apOuTpa.

beiirenb cTaBUT 1o COMHEHME COOTBETCTBUE MPOLIeAypbl TpeboBaHUSIM Hbio-
MopKcKoit KOHBEHLINH, @ IMEHHO KOPOTKIE CPOKHU YBEIOMJICHHSI IPYTOil CTOPO-
HBI 1 KOPOTKHME CPOKU PACCMOTPEHUSI 3asIBJIICHUST, 9TO HE MOXET He OTPa3UThCS Ha
KavyecTBe I0Ka3aTeIbCTBEHHOM 0a3bl M MOJHOTE BO3PaXKeHUIA IPYroif CTOPOHHI.

CornacHo Pernamenty ICC, cropoHa nmeeT mpaBo HalpaBUTh 3asiBJICHUE
0 Ha3HAYeHUM YPe3BbIYAHOTO apOUTpa A0 MOoJa4YM MPOChObI O Hayajie apouTpaK-
HOT0 pa30oupatebcTBa. belireib cunraeTt, YTo KOMIETEHIINST BO3HUKAET C MOMEHTa
ToJIau’ TIPOCKOBI O Havajie apOUTPaKHOTO pa30MpPaTEeILCTBA U JIO 3TOTO Y UPE3BbI-
YaifHOTO apOMTpa HET KOMIIETEHITY Ha COBEPIIICHNE KAKMX-JIN00 NeiicTBUif’. B uto-
Te aBTOp JeJIacT BBIBOJ, UTO JOapOMTPAKHBIIN XapaKTep Upe3BbIYATHON ITPOIIeIY-
PBI CBUIETEIILCTBYET O TOM, UTO 3Ta IIPOLIEAypa CKOpee SIBIISIETCS YaCThIO COCTaBHOM
apOUTPaKHOW OTOBOPKU, KOTJIA CTOPOHBI JOTOBOPUIIUCH O TIPOLIEAYPE C y4aCTUEM
TPEThero JIMIIA 10 Hadalla apOUTpaxkKHOTO pa3oupatenbeTa. [1o MHeHMIO belirens,
pelIeHNsT Ype3BbIUYalfHOTO apOUTpa HOCST TOTOBOPHBII XapakTep. BaxkHbiM yoemm-
TEJIPHBIM apTyMEHTOM IIPOTHUB TaKO# TOUKM 3peHUs beiirens cantaet mpuMeHeHNe
MecTa apouTpaxka K pa3oupaTe/bCTBY € yJaCTUEM Ype3BbIYaiiHOTO apOouTpas.

OnHaKO CYILIECTBYET U IPYroe MHEHHE, COTJIACHO KOTOpoMy Bo PpaHIIMK BO3-
MOXXHO TIPUHYAUTEIbHO UCIIOTHUTD IIPUKa3 UYpe3BbIuaitHoro apourpa’. Takoit

! Koropsrii cornacHo ct. 28 Permamenta ICC MOXeT BBIHOCUTD PEIIEHUST 00 00eCITeUnTETbHBIX
Mepax Kak B (hopMe MnpuKasa, Tak i B (hopMe apOUTPaXkKHOTO PEIICHMUS.

2 Cratbs 29(2) Pernmamenta ICC.

3 Baigel B. Op. cit. P. 18. I1pu aTOM aBTOp TaKxXe CChUIAaeTCs Ha peltieHue 1o nesry Congo o 1oapouT-
paxHoM pedepu.

4 Ibid. P. 6.

> Ibid. P. 10.

¢ Ibid. P. 16.

7 Ghaffari A., Walters E. Op. cit. P. 163.
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BBIBOJI [ICJTACTCSI HA OCHOBAHMM pellieHus 110 feiy Braspetro Oil', B KOTOpoM (dhpaH-
Iy3CKWI1 aNleJIIIIMOHHBIN CYII pacCCMOTpEI cofepKaHMe IMpUKa3a CocTaBa apou-
Tpaxa M ITOCTAHOBMJI, YTO BOIIPOC O TOM, SIBJIICTCSI JIM IIPUKa3 apOUTPasKHBIM
pereHreM, He 3aBUCUT OT TEPMUHOB, KOTOPBIE MCITOIb3YEeT COCTAaB apouTpaxa.
Hanee cym 3aKITIOYMII, YTO COCTAB apOUTpaka BEIHEC MOTUBHPOBAHHOE pEIlICHNE,
ToyIeXaree MpUHYIUTSILHOMY MCITOJTHEHHNIO, B KOTOPOM COCTaB apOMTpaxa
OKOHYATEJIFHO pa3pelIi CIIOp MEXKIy CTOPOHAMM.

Cornacno PermamenTty ICDR, upe3BbIyaitHbIif apOUTP BEIHOCUT CBOU PELLICHUST
B (hopMe MPOMEKYTOUHBIX pellleHni 1 ImprKa3on2. B [lIBeiiiapckom periaaMeHTe
yKa3aHo, 9TO pelIeHNE Ype3BBIYATHOTO apOUTpa UMEET TAKYIO XKe I0PUINICCKYIO
CHITy, KaK M pPelllecHre cocTaBa apOMTpaka O IIPUHATUN 00eCITICUYNTEIbHBIX Mep,
KOTOpO€e BBIHOCUTCS B (popme mpoMexyTouHoro penieHus. Permament HKIAC
HCTIONIB3YeT CIIEIINATbHOE TTOHSITHE «UPE3BBIYaifHOE PeIlIeHNE» , KOTOPOE MOXKET
OBITH BBIHECEHO B (pOpMe TTIOCTAHOBIICHUSI, PACTIOPSKEHUS WUIH PEIICHUST U 00J1a-
JIaeT TaKOU Ke IOPUINISCKOM CUIION, UTO U 00eCTICUNTEIbHBIC MEPBI, TIPUHSITHIC
cormacHo cT. 23¢. OmHaKo Ype3BhIYaifHOE pellIeHNe HETOKISCTBEHHO «PEIICHUIO»,
kotopoe onpeaensiercs B Permamente HKIAC kak, moMruMo Ipodero, Impome-
JKYTOYHOE pellleHne, pellIeHre OTHOCUTEIFHO 00CCIIEUNTEIbHBIX MEp, YaCTHY-
HOE WJIM OKOHYaTeJIbHOe perreHre. HecMoTpst Ha 3To, pelieHre Ype3BhIYaiiHOTO
apouTpa MOXHO IIPUHYIUTEILHO NCITOTHUTH Ha TeppuTopun I oHKOHTA, MOJTy-
yuB paspenreHue cyaa. B [TocranoBiaeHn 06 n3MeHeHNU 3aKOoHa 00 apOuTpake
ot 19 urosnst 2013 T. TOBOPUTCSI, UTO PEIICHME O Ype3BBIYAfHBIX MEePaX, BEIHECCH-
HOE Ype3BBIYAHBIM apOUTPOM COTJIACHO apOUTPaKHOMY perjaMeHTy B [ OHKOH-
Te WJIM 3a €TO TIpeieJIaMM, UCTIOJTHSIETCS TaK XKe, KaK 1 JTF000i TTprKa3 MJIu IToCTa-
HOBJICHUE Cyla, UMeeT TaKoe e AeHCTBHE, HO TOJIBKO C pa3pelIeHUs Cyaa’.

HeMHoro mHoi#1 moaxom B OTHOIIIEHWM CTaTyca peIIeHUN YPe3BBIYAaTHOTO
apouTtpa 3akperiieH B pernameHTax SCC, SIAC u LCIA. B Pernmamente SCC
MIPEAYCMOTPEHO, YTO YPE3BBIUAHBIN apOUTp 001amaeT TOJTHOMOUYUSIMU BBIHO-
CHTB pellIeHre 00 00eCIIeYnTEIbHBIX Mepax B (hopMe IIprKasa Wi apOUTpaskKHO-
TO pelIeHus®. ApOUTpaXkKHOE PEIICHNE SIBIISICTCS OKOHUYATEILHBIM M 00s13aTelTb-

' Braspetro Oil Services Company v. The Management and Implementation Authority of the Great Man-
Made River Project, Paris Court d’Appeal (1 Jul. 1999).

2 Crarbs 37 (5) Pernamenta ICDR.

3 Crarbs 12 Ipunoxenus 4 k Pernamenty HKIAC.
4 Crarbs 16 INpunoxenust 4 k Permamenty HKIAC.
5 Crarbs 22B(1).

¢ Crarbs 1(2) Hpunoxenus 11 k Permamenty SCC, cr. 32(3) Pernamenra SCC.
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HBIM 11 ctopoH'. CornmacHo PernmamenTy SIAC, uype3BBIYalfHBIN apOUTP MOXKET
BBIHECTH pellieHne B (popMe TprKasa WM apouTpakHoro pereHus. B cr. 1 Perma-
MeHTa SIAC ykazaHo, 4TO «apOUTpaKHOE pellleHNe» TTOHMMAEeTCs KaK 4acTh4-
HOE MJIM OKOHYATEIbHOE apOUTPakKHOE pellleHNe 1 KaK apOUTpaskHOE pellleHue,
BBIHECEHHOE UpPEe3BbIYaiiHBIM apOUTPOM?,

B PernamenTte LCIA npenycMoOTpeHO, YTO Ype3BbIYAHBII apOUTp MOXKET
BBIHECTHU JIIO0OM MpUKa3 UM apOUTpaxkHOE pellleHue, KAKOe MOXET BBIHECTHU
COCTaB apOMTpaxKa B COOTBETCTBUM C apOUTPAKHBIM COTJIallieHUeM (3a UCKITIoue-
HUEM BOITPOCOB apOMTPaKHbBIX U FOPUIUUYECKUX PACXOIOB)’, a pEIICHUE YPE3BbI-
yaifHoro apoutpa B popMe «apOUTPaXKHOTO pellIeHUs» OyIeT UMETh CUJTy apOu-
TPaXKHOTO PEIIeHUs B COOTBETCTBUM co cT. 26.8 Perimamenra LCIA, B KoTopoit
YKa3aHO, YTO BCe apOUTpaKHbBIE pEIICHUST OyIyT OKOHYATEIbHBIMU 1 00s13aTe b~
HBIMHU, TIPUYEM CTOPOHBI OTKA3bIBAIOTCS OT JIF000I (POPMBI aNleUISIIINH, TIepe-
CMOTpa M 00XKaJIOBaHMST TAKOTO PEIICHMST HACTOJIBKO, HACKOJIBKO TaKOI OTKa3
HE 3aIlpellieH B COOTBETCTBUM C TIPUMEHUMBIM 3aKOHOIATETLCTBOM?,

HecMoTpst Ha TO UTO pellieHIe Ype3BBIYaifHOTO apOUTpa SIBJISICTCST 00SI3aTeITEHBIM
1 CTOPOHBI 00SI3YIOTCSI €T0 COOJTIONATh M UCTIONHSTR®, COCTAaB apOMTpaXka He CBs3aH
pelIeHreM Upe3BblMaifHOro apouTpa’. OH MOXKET ero M3MEHUTh, ITPEKPATUTh €T0O
JIEHCTBIE, TIPUOCTAHOBUTD MJIM OTMEHHUTH TI0 TIPOCKOE CTOPOH WIIH TI0 CBOEH CO0-
CTBCHHOU MHULIMATHBE’. [ToMUMO 3TOTO, pelieHre Ype3BhIYaitHOTO apOnTpa, Kak
TIpaBUJIO, TePSIET 00SA3aTEILHYIO CHITY, €CJTM CTOPOHA He Iofajia 3asiBJIeHIE O Hava-
JIe apOUTPasKHOTO TTPOM3BONICTBA, €CIIM COCTaB apOMTpaka BRIHEC OKOHYATEIIFHOE
PpeIeHue IO CYIIeCTBY cIiopa (IIpH YCJIOBUI YTO COCTAB apOUTpaXka He pelInT MHa-
Ye), eCcIM UCKOBBIC TPeOOBaHMSI OTO3BAHBI U JIEJIO MpeKpalieHo. Ype3BbryaitHoe
pelIeHne MOXKET OBITh M3MEHEHO, IIPUOCTAHOBJICHO JIM00 OTMEHEHO CaMUM Ype3-
BBIYAITHBIM apOUTPOM IT0 3asIBJICHUIO CTOPOH MJIU TI0 COOCTBEHHOI MHUIIMATHUBES.

' Cratbs 40 PermamenTa SCC.

2 Crarps 1.5 Permamenra SIAC.
3 Crarbs 9.8 Pernamenta LCIA.
4 Cratbs 9.9 Pernamenra LCIA.

3 Omnako Pernmament ICDR He comepXUT TaKOro MpsIMOrO yKa3aHUsl Ha 00s13aTeIbHOCTh, OHA-
KO OHa TOIpa3yMeBaeTCsl.

¢ Opnako Pernmament HKIAC He comepXuT TaKOro MpsiMOTO YKa3aHMsl, HO BO3MOXHOCTb COCTaBa
apOuTpaxka U3MEHUTh, IPUOCTAHOBUTD IECHCTBHE 100 OTMEHUTD PELIEHHE UYPE3BBIYAiHOTO apOou-
Tpa CBUIETEILCTBYET O TOM, YTO COCTaB apOUTpaxa He CBsI3aH pellleHreM Upe3BblUaifHOTO apou-
tpa (Born G.B., Lee S. Op. cit.).

7 Cwm., Haripumep, cT. 9.11 Pernamenta LCIA.

8 Omnako Permament LCIA He comepkuT mpsiMOro yKasaHust Ha TAKyI0 BO3MOXKHOCTb. Tem He MeHee (akt
OTCYTCTBUSI IIPSIMOTO YKa3aHUsI He 03HAYAET, YTO TAKUX [TOJIHOMOUMH Y Upe3BbIYaifHOrO apOUTpa HET.
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4.15. Cpox npunamus pewenus

PermamenT SCC npemycMaTprBaeT KpaTdaiIliiii CPOK (He TTO3THee TISITH THEH
CO [IH$1, KOIZa 3asiBIeHue ObLIO MepeIaHo Ype3BblYaiilHOMY apOUTPY), B KOTOPBIIA
Ype3BbIYAHbIA apOUTP 00s13aH MPUHSITH IIPUKAa3 MO0 apOUTPaKHOE pelleHUe
00 obecITeunTeIbHBIX MepaX. B Apyrux permaMeHTax ype3BeldaifHOMY apOUTpy Ha
MIPUHATHUE PELICHUS, KaK IIPaBUIIO, OTBoAUTCS 14 mHeii. Takoil CpoK MOXET ObITh
npomieH. OIHAKO BO BCEX CyYasix Ype3BblUaliHbIi apOUTp JOJIKEH AeiICTBOBATD
6e3 mpoMeieHus. Ype3BbluaiiHbIA apOUTP MOXKET BEIHECTH pelleHUE, TPeOyIo-
1Iee MpeIoCTaBIeHNUs aIeKBATHOIO BCTPEYHOTO 00eCIIeueHMSI'.

4.16. Konguoenyuaavnocmo

CorJaiieHue CTOpOH 0 KOH(PUIEHIIMATbHOCTY apOUTPaskHOTO pa3oupaTesib-
cTBa OyJeT pacIIPOCTPaHATHCST Ha Pa3dUPaTETbCTBO C y4aCTHEM YPe3BbIYAiTHOTO
apouTpa. B HEeKOTOPBIX periaMeHTax MPSIMO YKa3aHO, YTO TIOJIOKEHUST 0 KOH(Y -
JNEHIMATBbHOCTU PACTIPOCTPAHSIIOTCS HA Pa30dMpPaTEebCTBO C y4aCTUEM YPE3BbI-
JaitHoro apouTpaz. B Tex ciryJasix, Koria B peryiaMeHTe MU apOUTPakHOM COTJa-
IIEHUY CTOPOH HET TAKOTO MPSIMOTO YKa3aHUSI, BOITPOC 0 KOH(MUICHIIMAIbHOCTH
ocTaeTcs Hepa3pelleHHbBIM?,

4.17. Pacxoowt

JnameTpallbHO TTPOTUBOITONOXKHBIE o3y 3aHsn PermamenT ICC u Perma-
MeHT LCIA B OTHOIIIEHNHM TIPUCYKACHUS PACXOIOB Ha pa30MpaTeIbCTBO YPE3BHI-
yaitHeIM apouTpoM. CormacHo Permamenty ICC, upe3BbIyaiiHbIM apOUTP B CBOEM
MpUKa3e TOJKEH YCTAHOBUTH CYMMY PacXoJ0B Ha pa30MpaTeIbCTBO, OCYILECTBIIS -
e€MOe Upe3BBIYaifHBIM apOUTPOM, U PEIINUTh, KaKasi M3 CTOPOH MOJDKHA UX HECTH
u B kakoi mponopuun®. PermameHnt LCIA permaeT 3TOT BOIIpOC MHAYe: BOIIPOC
0 TOM, KTO OIUIaTUT PacXojibl pa3dupaTesibCTBa, OCYIIECTBISIEMOTrO Ype3Bbluaii-
HBbIM apOUTPOM, a TAKKE IOPUIMYECKHE PACXOIbI, OTCPOUMBAETCS 10 OKOHYAHUS
JieJia TI0 CYIIIEeCTBY M PEIIaeTCs COCTaBOM apOuTpaxas.

Onnako Pernmament LCIA He conepXuT nMpsiMoro yka3aHus Ha TaKylo BO3MOXHOCTb. TeM He MeHee
dakT OTCYTCTBUS MPSIMOTO YKA3aHUSI HE 03HAYAET, YTO TAKKMX IMOJHOMOYUN Y UPE3BBIYAHOTO
apouTpa HeT.

2 Crarbs 42.2 Pernamenta HKIAC.
3 FryJ. Op. cit. P. 185.
4 Crarps 7(3) [Npunoxenust V k Permamenty ICC.

3 Crarps 9.10 Pernamenrta LCIA.
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5. UcnonHeHue pemenuii Ype3BbIYAfHOTO apouTpa
3a pyoexoM

ABnsiercs 1u upe3BblYaiiHbIN apOUTp apouTpom? ABmsiercs v pa3ouparesib-
CTBO C y4aCTHEM Ype3BbIUaifHOTO apOuTpa apoUTpakHbIM ITpolieccoM? MoryT iu
pelIeHUS YPe3BbIYaitHOTrO apOouTpa ObITh MPUHYAUTEIBHO UCTIOIHEHbI? Kak KoM-
METEHLIMS Y MIOJTHOMOYMS YpEe3BbIYaifHOTO apOUTPa COOTHOCSITCSI C KOMITETEHLIUEH
U TTIOJTHOMOYUSIMU apouTpa? ABisieTcs Jau pellieHue Ype3BbluaiiHOro apoutpa
MO CBOEU MpUpoae KBa3UCYAEOHBIM WU JOTOBOPHBIM?' OTBETHl Ha 3TU BOIMPO-
Cbl OyIyT pa3HbIMU B 3aBUCUMOCTHU OT TMOJOXEHU KOHKPETHOIO perjaMeHTa
1 apOUTPaXHOTO 3aKoHOoAaTeabCcTBa. Ha ceronHsIHuii 1eHb CylIECTBYIOT BCETO
TpU CyAeOHBIX MpeLleeHTa, B KOTOPbIX HAMPSIMYI0 3aTparuBajcst BOMPOC O MpH-
HYIUTETbHOM UCTOJHEHUU PELIEHU I Ype3BbIUaifHOro apouTpa2, u feiaTh Kakue-
TO OJJHO3HAYHbIE BBIBOJIbI €1IE PAHO.

ITo mHeHuto beiirensi, pelieHre HOCUT TOTOBOPHBIN XapaKTep, eCiiu JIULIO,
MPUHUMAIOLLEE PellIeHUEe, TEWCTBYET OT UMEHU CTOPOH C LIEJIbIO CO3MaHUS IS HUX
HOBOTO 00s13aTeIbCTBA. PelieHue HOCUT KBa3UCyneOHbIN XapakTep, eciy JULIO,
MpUHUMAlOLIEE pellieHre, 001aaaeT KBa3uCy1eOHbIMU MTOJTHOMOUMSIMU U31aBaTh
pelIeHust, KOTOpble 00513aTeJIbHBI /11 CTOPOH U MPUHYAUTEIbHOE UCTIOTHEHUE
KOTOpPBIX ocyllecTBisieTcs: cynamu®. Cyay Mpu OTBETE Ha 3TOT U APYTHE BOMTPOCHI
cJienyeT pyKOBOJCTBOBAaTbCS HAMEPEHUEM CTOPOH B OTHOIIIEHUU TOTO, TOTOBO-
PUWJIKCH JIU OHU O TOM, KaKOil XapakTep — KBa3UCYAEOHBIN UM JOTOBOPHBINA —
OyleT UMeTh TaKoe pellleHre, MTPOAHATIM3UPOBAB OOCTOSITELCTBA IeJla U TEKCT
peryiaMeHTa 6e3 yueta HaMepeHUs TPYMIibl, KOTopas 3aHUMasach COCTaBICHU-
€M TaKOTO perjiaMeHTa*.

CorjiacHO Apyroi Touke 3peHus’, HEOOXOAUMO OTTAJKUBATHCS OT OMpene-
JIeHUsI apOuTpa KaK «4aCTHOTO CYIbM B IJ1a3axX TeX, CIIOP KOTO OH pa3periacT»®
1 OTBETUTb Ha BOMPOC, pa3peliaeT Ju Ype3BblUailHbIl apOUTpP KaKOW-TO CIop.
BonpmnHCTBO aBTOPOB MoJIaraeT, YTO KBa3ucyneOHble MOJHOMOYUST apouTpa
3aKJIIOYAIOTCS B pa3pellIeHUU CIIopa IO CYIIECTBY U TOJBKO TaKOE PEIeHUE SIBISI-
€TCsl apOUTPaXKHBIM PEIIEHUEM U MOXET MOAJIeKaTh MPUHYAUTEIbHOMY UCIOJI-

' Baigel B. Op. cit. P. 2.

2 Bxurouas neso Congo o ctaTtyce 10apOUTpaXkKHOro pedepu.

3 Baigel B. Op. cit. P. 3.

4 Ibid. P.8.

> FryJ. Op.cit. P. 187.

% Clay Th. Larbitre. — Dalloz, 2001. P. 18; Halsbury’s Laws England. 4" ed. — Butterworths, 1991. P. 332.
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HeHMIo cornacHo Hplo-Mopkckoit konBeHLMK'. JIpyrue aBTOpsI MOJIATAIOT, YTO
CITOP O MPEIOCTaBICHUN 00€CTICUNTEIBHBIX Mep SIBIIICTCS TAKMM K€ CITOPOM MEK-
Iy CTOpOHAMU, KaK 1 JII0OOM APYTOi CIIOpP, ¥ YTO PEIIeHNE, KOTOPOE pa3perract
CIIOp OKOHYATEILHO (HAaIIpUMep, O COXpaHEHUHM T0Ka3aTeJIbCTB), MOXET OBITh
MIPpU3HAHO apOUTPaKHBIM pellleHNEM 1 TPUHYIUTEIIHFHO UCITOTHEHO?.,

5.1. @panuus

Bo ®panimu moka eIe He CYIIeCTBYeT CyIeOHOTO TIpelieIcHTa, KOTOPHIiA ObI
pPacCMOTpEIT CTATYC Ype3BBIYATHOTO apOMTpa, M ITO3TOMY pereHue 1o neixy Congo,
OIMMCAHHOE BbIIIE, OCTAETCS €AMHCTBEHHBIM PEIIEHUEM, 3aTparuBaroliuM J1aH-
HBII BOIIPOC.

5.2. Beauxobpumanus

B AHDIMm MHCTUTYT Upe3BbIYaiHOrO apOuTpa ObLT 3aKkperuieH B PermamenTe
LCIA oTHOCUTENIEHO HETaBHO®, 1 TIPEIICICHTOB IO 3TOMY BOITPOCY ITOKa eIlle HeT.

[Monoxenust aHruiickoro 3akoHa 00 apoutpaxe 1996 r. He cogepar omnpee-
JIeHUE TIOHSITHI «apOUTP» WM «COCTaB apouTpaxa»*. HecMoTpst Ha To uTo 3aKOH
00 apoutpaxe 1996 r. He YIIOMUHAET O Ype3BbIYAiHOM apOUTPe, GOJILLUIMHCTBO
ABTOPOB’ CXOISTCS BO MHEHUM, YTO aHTJIMIACKUIA CYIbI, CKOpPEe BCEro, IIPUMYT BO
BHUMAaHNE, UYTO IEJIbIO TTPUKA30B WM PEIICHU Ype3BbIUAfHOTO apOnTpa SIBIISI-
eTcsI obecIiedeHne OKOHYATEIBHOTO apOUTPaKHOTO PEIIeHMS, U TIPU3HAIOT UX
HCITOJTHUMOCTD. BBIBOA 00 MCITOJTHUMOCTH pellieHus B (hopMe MprKas3a Ipes-
BBIUAiTHOTO apOUTpa aBTOPHI Iea0T Ha ocHoBaHuU pasa. 38, 39, 41 u 42 3ako-
Ha 00 apoutpaxe 1996 r. CorjiacHO 3TUM IIOJIOXEHUSIM, B CJIydae eclid CTOPO-
Ha He BHITIOJTHSET ITPUKa3 CocTaBa apOMTpaka, COCTaB apOUTpaxka MMeeT IIPaBo
BBIHECTH OKOHYATEIBHBIN IIpUKa3 (peremptory order)¢, KOTOPBIHA TTOMJICKUT TP -

' Blackaby N., Partasides C., Redfern A., Hunter M. Redfern and Hunter on International Commer-
cial Arbitration. 5" ed. — Oxford University Press, 2009. P. 515; Born G.B. International Arbitra-
tion: Law and Practice. — Kluwer Law International, 2012. P. 278; Sutton D.St.J., Gill J., Gearing M.
Russell on Arbitration. 23 ed. — Sweet & Maxwell, 2007. P. 271.

2 Cwm., Haripumep, Metallgesellshaft AG v. Constante, 790 F.2d 280, 282—283 (2d Cir 1986); Great E Sec,
Inc. v. Goldendale Invs Ltd., Ne 06 Civ 667, 2006 US Dist LEXIS 94271 (S.D.N.Y. Dec. 20, 2006).

3 1 okTsi6pst 2014 1.
4 Crarbs 2(1) 3akoHa 00 apoutpaxe 1996 r.

5 Ghaffari A., Walters E. Op. cit. P. 162; Fry J. Op. cit. P. 193; D’Agostino J., First aid in arbitration:
Emergency Arbitrators to the rescue (http://kluwerarbitrationblog.com/blog/2011/11/15/first-aid-
in-arbitration-emergency-arbitrators-to-the-rescue/).

¢ Crarbs 41(5) 3akoHa 06 apouTpaxe 1996 r.
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HYIUTEIbHOMY UCTIOTHeHMIO' . CymeOHas ITpaKThKa ITOKaXeT, SIBJITeTCS JIU TaKOM
BBIBOJI OOOCHOBAHHBIM.

CornacHo CyIeOHBIM TIpeLeIeHTaM, BOIIPOC O TOM, SIBJISIETCS JIU TIPOIIECC
C yYacTHeM UYpe3BBIYAafHOTO apOuTpa apOUTPaKHBIM pa3doMpaTeIbcTBOM, OyIeT
3aBHCETh OT HAMEPEHMsI CTOPOH, a He OT Ha3BaHUSI caMOTO IpoIieccal.

5.3. CIIIA

B CIIIA cy1miecTByIOT IBa IIpereieHTa, KOTOPhIe PaCCMaTPUBAIOT MHCTUTYT
Ype3BBIUATHOTO apOonTpa.

B nene Chinmax Medical Systems Inc. v. Alere San Diego Inc.* cynom ObLUT paccMO-
TPEH BOITPOC 00 OTMEHE pellIeHUsI Ype3BBIYafHOTO apoUTpa, MPUHSITOTO COTJIac-
Ho cT. 37 PermamenTa ICDR. Cyn paccMmoTtpelt psii cyieOHBIX TTpeLieIeHTOB 00
HCTIOTHUMOCTH PEIIeHU 00 00eCTIeYnTEIbHBIX Mepax, BBIHECEHHBIX COCTABOM
apoutpaxa. Cym oopaTvy BHUMaHUE Ha TO, YTO BpeMEHHBIC TIPUKA3hI O COXpa-
HEHUM aKTUBOB WJIM COBEPIICHUM OIIPeeICHHBIX IeICTBHI, HalIpaBJIecHHBIC Ha
HUCTIOTHUMOCTh OKOHYATEIFHOTO apOUTPAsKHOTO PEIICHMUS, SIBISIIOTCSI OKOHYA-
TeJTbHBIMU MMPUKa3aMU, KOTOPBIEC MOTYT OBITh OTMEHEHBI WJIX TIPU3HAHBI CyIaMH
B COOTBETCTBHMU C aMEpUKAHCKUM (demeparbHBIM 3aKOHOM 00 apoutpaxe*. Cym
OTMETHJI, YTO HE Ha3BaHME TOKYMEHTA, a CoIepKaHe NMeeT 3HaYCHUE ITPH OTIpe-
NeJICHNU OKOHYATEIbHOTO XapaKTepa peleHus’. Eciu apouTp octaBmit 3a coO0M
IIPaBO Pa3pelInTh CIIOP ITO CYIIECTBY, 3TO CBUAETEIBCTBYET O TOM, UTO pelle-
HHE He SIBJIIeTCS OKOHYATeIbHBIMS. Ha OCHOBaHMHM 3TOTO, a TaKXKe pacCMOTPEB
BO3ICCTBUE W CYTh PEIICHMS YpE3BBIYATHOTO apOUTpa, CyI MPHUIIET K BBEIBO-
Iy, 4TO, corjiacHo moJyiokeHusM Pernmamenta ICDR, criop, sBisiommiics mpea-
METOM peIIeHUS YPe3BBIYATHOTO apOUTPa, MOXET OBITH IIEPECMOTPEH COCTABOM
apobuTpaxa, a 3HaUNT, pellIeHNEe IPe3BRIYATHOTO apOUTpa He SIBISIeTCS OKOHYA-
TeJTbHBIM 1 CYIl He MMEET ITPaBO BMEIIMBATHCS B apOUTPaKHOE Pa30UpaTeIbCTBO
IIyTeM TIepecMOTpa PeIlIeHMS Ype3BRIYaifHOTO apOuTpa.

I Cratbs 42(1) 3akoHa 06 apoutpaxe 1996 r.

2 David Wilson Homes Ltd. v. Survey Services Ltd., [2001] B.L.R. 267; Cott UK Ltd. v. Barber, [1997] 3
All E.R. 540; Walkinshaw v. Diniz, [2000] 2 All E.R. (Comm) 237.

3 Case Ne 10cv02467 (USDC S.D. Cal. May 27, 2011) (moctymHo B MHTepHeTe 110 anpecy: https://
jenner.com/system/assets/assets/4287/original/Chinmax_v._Alere.pdf?1319838875).

4 Pacific Reinsurance Management Corp. v. Ohio Reinsurance Corp., 935 F.2d 1019, 1023 (9th Cir.
1991), 1022.

> Publicis Commc’n v. True N. Commc’ns, Inc., 206 F.3d 725, 729 (7th Cir. 2000), 1030.
% Orion Pictures Corp. v. Writers Guild of Am., W., Inc., 946 F.2d 722, 724 (9th Cir. 1991).
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B nene Yahoo! Inc. v. Microsoft Corporation' 6bLIO paCCMOTPEHO pellleHHE Ype3-
BBIYAITHOTO apOUTpa, IPUHSTOE COINTacCHO PekoMeHmaTeIbHbIM TipaBuiaM AAA
0 Upe3BblYAiHBIX Mepax 3auThl 1999 r. (nanee — IpaBuna A4A). [1paBuna AAA
OTJIMYAIOTCS OT PACCMOTPEHHBIX BBIIIE PErJIaMEHTOB IJIABHBIM 00Pa30M TeM, 4TO,
cornacHo I1paBunam AAA, nepecMOTp pellieHUs Ype3BbIYaliiHOro apouTpa caMum
Ype3BbIYaHBIM apOMTPOM MJIM COCTABOM apOMTpaka BO3MOXKEH TOJIBKO B ClTydae
TTOSIBJICHUST HOBBIX OOCTOSITCIIBCTB?.

Criop BO3HUK IT0 ITOBOAY UCITOJTHEHUS TIOTOBOPa, COTJIACHO KOTOPOMY KOMITa-
Hud «Yahoo» nomkHa Oblta oka3aTh « Microsoft» TTIOMCKOBEIE U CBSI3aHHBIE C TUM
pekaMHbIe ycayru. 3asBieHue «Microsoft» 0 MpuHSTUN 00eCTIeYnTeTbHOM MEPbI
B BUIIE NMpUKa3a 00 OKa3aHUM YCAYT B HA3HAYEHHOE BpeMsl ObLIO YAOBIETBOpE-
HO 4pe3BblYaitHbIM apouTpoM. Kommanus «Yahoo» 3asgBuiIa, 4To Ype3BbIUaitHbII
apOUTp, IPUHSB TaKOE PelIeHre, TIPEBBICUII CBOM MMOJTHOMOYMSI, TaK KaK pelle-
HHE 00SI3bIBACT UCIIOJTHUTH 00S13aTEILCTBO IO JOTOBOPY B HATYPE U IO CYTH TTOI-
MEHSIET pa3pelieHue cropa o cyiectry. Takxke «Yahoo» 3asiBWiia, 4TO pelIeHue,
KOTOpPOE He HOCUT OKOHYATEJIbHOTO XapaKTepa, He MOXKET ObITh PUHYIUTEIHHO
rucrnojiHeHo cynoM. Cyn He corjiacuics ¢ TAKUMU apryMeHTaMu, 3aKJII04YUB, YTO
Ype3BBIYAMHBIN apOUTp MMEET ITpaBO Ha3HAYUTh MEPhl HEMaTepHUaIbHOTO XapaK-
Tepa, HeOOXOIUMBIE IJIST OIS PXKaHUS status quo. Takke Cyl caeia BRIBOMI, YTO
peleHe Ype3BBIYaifHOro apONTpa OBIIIO B JAHHOM CIIy4ae OKOHYATCIBHBIM.

HecmoTtpst Ha TO 9TO €10 Yahoo OTHOCHUTCS K ITOJIOXKEHUSIM O Ype3BbIYalfHOM
apourpe 1o IpaBunam AAA, OHO CBUAETENLCTBYET O TOM, YTO PELIEHUE YPE3BbI-
yaiiHoro apoutpa B CILIA MoxeT ObITh OKOHYATEbHBIM 1 MOAJIEXATh MPUHYIM -
TeJIbHOMY MCITOJTHEHUIO®,

5.4. Illseuyus

CoracHo 1BeICKOMY apOUTPaKHOMY 3aKOHOJATEILCTBY, apOUTP UMEET ITPABO
MIPUHUMATH PellIeHNe VI TIPUKa3 0 Ha3HAYeHUU 00eCIIeYnTeIbHBIX Mept. OnHa-
ko IIBenckuii apouTpaxkHbIit 3aKoH 1999 r. He mpemycMaTpuBaeT BO3MOXKHOCTD
MPUHYIUTEIbHOIO UCIIOJTHEHUS TAaKUX PEILEHUI, BHE 3aBUCHUMOCTH OT TOT0, KaK
TAKOE PellieHHe HA3bIBAETCS®, K TOJbKO CYI MOXET IIPUHSTDH PELIeHKE O IIPUME-
HEHMU 00eCTIEYNTEILHBIX MEP, PaHee Ha3HAYEHHBIX COCTABOM apOuTpaxa (T.€. I1o
CYTH MPOIyOIMPOBATh pellieHe CocTaBa apOUTpaXka 1o 3TOMY BOIIPOCY).

' Case Ne 13¢v7237, 2013 U.S. Dist. LEXIS 151175 (S.D.N.Y. Oct.21, 2013).
2 Crarbs O-5 IpaBui AAA.

3 Westgaver C.M. de. Emergency arbitrators and the US courts // Global Arbitration Review. 2014.
Vol. 9. Issue 1.

4 Crarbs 25(4) IIBenckoro apouTpakHOro 3akoHa 1999 r.

> Hobér K. International Commercial Arbitration in Sweden. — Oxford University Press, 2011. P. 249.
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ITo MHEHMIO HEKOTOPHIX aBTOPOB, PEIIIEHNE COCTaBa apOUTpaxka 00 obecTien-
TeJTbHBIX MEpaxX HOCUT IOTOBOPHBIN XapaKTep, 1 ITOCTpamaBIiasi CTOpOHA MOXKET
ITOTIBITATHCS] TOOMTHCS UCITOTHEHMS TAKOTO PEIIeHNsI, TT0IaB UCK O HapyIIeHUN
00513aTeNIBCTB 110 JOTOBOPY'. JIpyrue aBTOPHI CUMTAIOT, UTO peIIeHHE COCTaBa
apouTpaxa 00 00eCTICUMTEILHBIX MepaX MOXKET ITOIIeKAaTh TPUHYIUTCIHHOMY
HCTIOJTHEHUIO, €CJTA OHO SIBJISICTCS OKOHYATEILHBIM B OTHOIIICHUY CITOpa, SBJISI-
IOIIEeTOCS TIPEAMETOM 3asIBJICHUST.

Taxkum 00pa3oM, TOCKOJIBKY TTpeo0Iamatonasi ToUYKa 3peHHS UICXOIUT 13 TOTO,
yTo B [lIBennu maxke perieHre cocTaBa aporUTpaxka 00 00eCcTIeUNTeIbHBIX Mepax
He TIOUICKUT MPUHYIUTEIBHOMY MCTIOTHEHUIO, TeM 0oJjiee IMpoOIeMaTUIHBIM
SIBIISICTCSI TIPUHYAUTEILHOE UCIIOJTHEHUE PEICHMS Ype3BRIYaifHOTO apOUTpa.

5.5. Cuneanyp u Ionxone

Kak yxe monpoObHO ymoMHUHAIOCh BbIIIE, apOUTPAKHOE 3aKOHOIATETHCTBO
Cunranypa® u ['oHKOHTa* TpeIoCTaBIIsSIeT OCHOBY JIJ1sT TPUHYAUTEIbHOTO UCTION -
HEHUS PEIIeHUH Ype3BbIYaiiHOTO apouTpa.

5.6. Illsetiuapus

ObGecnieunTelbHbIE MEPBI, HA3HAYEHHbIEC Ype3BbIYatHBIM apOUTPOM, BHE 3aBH-
CUMOCTH OT (POPMBI pelIeHUsI, HE SBIISIIOTCS apOUTPakHBIMU PEIIeHUSIMU, HO
MOTYT OBITh TPU3HAHBI CYJIOM MUCIIOJTHUMBIMHU TTO 3asIBJICHUIO CTOPOHBI®.

6. MHcTUTYT Ype3BbIYaiiHOrO apouTpa
1 POCCHIICKOE 3aKOHOAATEIbCTBO O TPETEHCKUX CyAaxX

B Poccum cymectByeT pa3nesieHre Ha BHyTpeHHEe TpeTelicKoe pa3dorparesib-
CTBO 1 MEXIyHAPOIHOE®.

' Lindskog St. Skiljeférfarande: En kommentar. 2" ed. — Inbunden, 2012. P. 690—693.
2 Heuman L. Arbitration Law in Sweden: Practice and Procedure. — Juris Pub., 2003. P. 333.

3 CraTbsl 2a CUHTaINypcKoro 3akoHa 0 MeXXIyHapOJHOM KOMMEpPUECKOM apouTpaxe ot 1 uioHs
2012r.

4 Crarbs 22B(1) [TocraHoBneHust 06 M3MEHEHUM apOUTPaKHOTO 3aKoHa OT 19 urosist 2013 1.
5 Crarbsa 183(2) 3akoHa 0 MEXIyHAPOIHOM YACTHOM ITPaBe.

¢ 3akoH P® ot 7 utons 1993 1. Ne 5338-1 «O MexkmyHApOTHOM KOMMEPUYECKOM apOUTpaxe» (Janee —
3akoH 0 MKA), ®enepanbhblii 3akoH oT 24 nroiist 2002 1. Ne 102-D3 «O tpeTteiickux cynax B Poc-
cuiickoii Menepaunn» (nanee — MenepalbHbBINA 3aKOH O TPETEMCKUX Cyaax). B maHHBIE MOMEHT
MuHnuctepcTBo 1octuiiuu P® paboraet Hax nmpoekToM HoBoro MenepanbHoOro 3akoHa «06 apou-
Tpaxe (TpeTeiickoM pazbupaTebeTBe) B Poccuiickoit @enepanium».
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B 3akone 0 MKA roBopuTcs, 4TO cOCTaB apOUTpaxka MOXKET pacIiOpsSInThb-
CsI O TIpPUHSATUU 00ECTICUNTEIHFHBIX Mep 110 3asIBJICHUIO OMHOIM M3 CTOPOH M YTO
o0palleHre CTOPOHBI B CYII O TIPUHSTUU 00ECNeunTEbHbBIX MEp 10 WU BO Bpe-
MsI apOUTPaKHOTO pa30MpPaTEeILCTBA HE SBISIETCSI HECOBMECTUMBIM C apOUTpaK-
HBIM corammeHueM'. [Toxoxue mooxkeHus conepkarcs B @emepaTbHOM 3aKO0-
HE O TPETEHCKMX CyIax.

B poccuiickoii mpaBoBOii TOKTPUHE CYIIECTBYET MHEHUE, YTO POCCUNCKOE
TpeTeiicKoe 3aKOHOIATEbCTBO 3aKPEIIIeT ABa MOpsiaKa o0ecIeueHsT McKa:
JIOOPOBOJIBHBIN 1 TIPUHYIUTEIBHBIN?. Tak, cocTaB apOuTpaxka He HaIeeH mpa-
BOM Ha3HaYaTh NMPUHYIUTEIbHBIE 00CCIIEUNTEIbHBIC MEPEI®, U TOJBKO 00ecIIe-
YUTEJbHBIE MEPBI, BBIHECEHHBIE CYIOM, MOTYT ObITh MCIIOJTHEHBI B MPUHYAM-
TeJIbHOM TTopsiake. ClienoBaTeIbHO, PEIIeHUS Ype3BbIYaiTHOTO apOnTpa, CKopee
BCeTo, OYIyT MMETh TAKOM K€ CTaTyC, KaK M peIIeHUs cOCTaBa apOUTpaxka, U UX
HCTIOTHEHNE Ha TeppuTopuu Poccuiickoii Mdeneparinym OyaeT BO3MOXKHO TOJIBKO
B TOOPOBOJIBHOM TTOPSIIKE.

I[TomMuMoO 3TOTO, pellIeHUs Ype3BBIYaifHBIX apOUTPOB, CKOpEe BCETo, He OYIyT
MOUIeXXaTh MPUHYAUTEIbHOMY MCIOJHEHUIO, TOCKOJIbKY OHU HE SIBJISIIOTCSI OKOH -
yaTeJbHBIMU CYACOHBIMUM aKTaMU 10 CyllecTBy criopa‘. B MHdpopmalimoHHoOM
micbMe Ne 78 ykazaHO, YTO MHBIE CyIeOHBIC aKThI THOCTPAHHBIX TOCYIAPCTB, TIPH-
HSITBIC 0 WJIH TIOCJIE PACCMOTPEHUSI CITOpa IO CYIIEeCTBY, HE TIPUBOMSITCS B MICITOJI-
HeHne 1 yTo HOpMBI AITK P® pacripocTpaHsSIIOTCS TOJIBKO Ha OKOHUYATEIbHBIC
peIeHUsI, PACCMOTPEHHEBIC «MpU AHAAU3Ee 8Ce20 KOMNACKCA 00KA3amenscme 6 noa-
HoueHHoil npoyedype». [T0CKOIBKY pellIeHUs Ype3BBIYATHOTO apOUTpa, KaK 1 ode-
CIICUYUTESIbHBIC MEPhI, IPUTHUMAIOTCSI B YCKOPEHHOM TIOPSIKE M Ha OCHOBAaHUN
aHaIM3a OTPAaHMYCHHOTO Kpyra J0Ka3aTeIbCTB, IPUHYIUTEILHOE UCIIOJTHEHHE
Ype3BBIYAHBIX Mep Ha TeppuTopun Poccuiickoii Mdenepaniu MaJoBEPOSITHO.

' Crareu 9 u 17.

2 ApbutpaxHblii iporiecc: Yueouuk / Ilox pen. B.B. SIpkosa. 4-¢ uzn., mepepab. u gom. — M.:
HNudorponuk Menua, 2010. C. 180; 3aiyes A.U., Quaumonos M.B., [pucopvesa E.A. KommeHTa-
puii K @enepaabHoMy 3akoHy 0T 24 uronist 2002 1. Ne 120-D3 «O Tpeteiickux cynax B Poccuiickoit
Denepanun» (mocrareitnbiii). [11. V (CIIC «["apadT»).

3 Tlocranosienne ®AC IMososmkckoro okpyra ot 20 mast 2003 1. Ne A12-30011/03-C13.

4 Ilynkr 26 uHdopmanmonHoro mucbMa Ipesunuyma BAC PD ot 7 mions 2004 1. Ne 78 «O630p
MPaKTUKKU MPUMEHEHUST apOUTPakHBIMU CyIaMy MPEABAPUTEIbHBIX 00ECIIEYUTEIbHBIX MEp»
(manee — MubopmarmonHoe mucbmo Ne 78). Takke cormacHo 1. 33 moctaHoBieHus ITienyma
BAC POD or 12 okrs16pst 2006 1. Ne 55 «O npuMeHeHUN apOUTPakHBIMU CYIaMK 00eCIeYnTe b-
HBIX Mep» CyIeOHbIe aKThl MHOCTPAHHBIX CYIOB O IPUMEHEHUN 00eCIIeYMTEIbHBIX MEP He MO/~
JIeXaT MPU3HAHWIO U IPUHYIUTEIEHOMY UCITOTHEHMIO Ha TeppuTopun Poccuiickoit @enepanuu,
ITOCKOJIbKY HE SIBJISTIOTCSI OKOHYATEIbHBIMU CYIeOHBIMU aKTaMM 110 CYIIECTBY CITOPA, BEIHECEH-
HBIMU B COCTSI3aTEIbHOM ITpoliecce.
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Taxum o0pa3oM, B YCIOBUSIX AEUCTBYIOLLETO POCCUICKOTO 3aKOHOIATENIbCTBA,
€CJIV OTHA M3 CTOPOH IO apOUTPaKHOMY COTJIAIIICHUIO XOUeT IIPUHSITH YPE3BhI-
yaifHBIe MephI 10 (POPMUPOBAHUS COCTaBa apOMTpaxa, NCIIOJTHEHNE KOTOPHIX
OCyIIIecTBMMO Ha TeppuTtopnu Poccuiickoit denmepanuu, cieayeT oopamaTbes
HaIpsIMYIO B POCCUMCKUI TOCyTapCcTBeHHBIN cyn. Cym IIpy pacCMOTPEHUHN TaKO-
TO 3asIBJICHUS OyIeT MPUMEHSTh O0IIIMe MpaBuiia 00 00CCIIEUNTENIPHBIX Mepax,
npenycMotrpeHHble HopMamu AITK P®'. HanmpumMep, B 0oqHOM Jejie KOMITaHUS
rnojasa 3asiBJIeHUE O MPUHSTUU 00ECIIeUUTETbHON MEPHI U YKa3ajia, YTO TOTOBUT
rmofavy MCKOBOTO 3asIBJICHUSI B TPETEHCKMIA Cy/I. 3asIBUTEITb HE TIPUIIOKII KOO
apOMTPaKHOTO COIJIAIICHUS, ¥ TI0 3TOI IIPUIMHE B YIOBICTBOPEHUHU 3asIBICHUS
ObLUIO OTKA3aHO.

HecMoTpst Ha T0OPOBOJIbHBIN XapaKTeEP UCHOJIHEHUS PELLIEHUS YPE3BbIUaHO-
ro apOUTpa, pEKOMEHIYETCS OAHOBPEMEHHO € TTOauei 3as1BJI€HUS B POCCUMCKIUIA
CyI TTOIaTh 3asiBJICHME O Ha3HAYCHUH UYPE3BBIYATHOTO apOUTpa B apOUTPaKHOE
yupexneHue. PereHne upe3BbI9aitHOro apomTpa, Kak IpaBmwIo, OyIeT BEIHECe-
HO B MaKCHMMAaJIbHO KOPOTKHUI CPOK U COXPAHUT Status quo. B cirydae HapyIeHUsS
PEIIeHMS YPEe3BBIYATHOTO apOMTpa COCTaB apOMTpaka MOKET CIeIaTh HeraThuB-
HBIC BBIBOIBI B OTHOIIIEHU CTOPOHBI-HAPYIIIUTEIIS U y4eCTh HapyIIeHUE B pelle-
HUM 0 pacxonax. OMHAKO CYIIECTBYET PUCK, YTO CYI MOXET OTKAa3aTh B IPUHITUN
MIpeaBAPUTEIBHBIX 00CCIIEYUTEIBHBIX MEP, €CJIM COUTET IIPUHSITHIC paHee Ipe3-
BBIYAITHBIM apOUTPOM 00ECITCUNTEIHFHBIC MEPBI JOCTATOYHBIMU U €CITH 3asBUTETh
He MPEeACTAaBUT 10KAa3aTeJbCTB, YTO OHU HE UCITOJHSIIOTCS T0OPOBOJBbHO’.

Panee otMevaiock, 9To HEKOTOPBIE PETIIaMEHTHI IIPEeAyCMaTPpUBAIOT, UTO UPE3-
BBIUAITHBIN apOUTP MOXET BEIHECTH ITOCTAaHOBJICHHUE B (hOpMe apOUTPaKHOTO
pemreHus1. K coxayeHro, 1 3TO BPSIZL JIU CITaceT IOCTPaIaBIIyIO CTOPOHY. B omHOM
JleJie COCTaB apOMTpaXka IMPUHSIT 00eCIIeUnTeIbHBIC Mephl B (hOpME PEIIeCHUS,
a He oIpeAeNIeHrs, KaK 3Toro TpedyeT DemeparbHbIN 3aKOH O TPETEHNCKUX Cymax
B OTHOIIIEHUH BOIIPOCOB, HE 3aTparMBaiolInX cIop mo cymecTtBy. Cym, mpoaHa-
JIN3UPOBAB HOPMbI TPETEMCKOTO 3aKOHOAATEILCTBA O (POpME U colepKaHUU pelle-
HUS COCTaBa apOMTpaka, TOCTAHOBWII, UYTO OHU HE TIPEIyCMaTPUBAIOT BO3ZMOXK-
HOCTb B PE30JIIOTUBHOM YaCTHU PEIICHUS PACTIOPSIAUTHCS O TIPUHSITUHN 00eCIIeUn-
TeJbHBIX M€p*, U OTKa3al B MIPUHYAUTEIbHOM UCTIOJHEHUU TAKOTO PELIEHUS.

' ITynkt 23 UndopmanmonHoro mrucbMa Ne 78, 4. 3 ct. 90 ATTK PD.
2 Tlynkr 23 UndbopmanmonHoro mucbkma Ne 78, 4. 5 ct. 92 AIIK PO.
3 Myukr 24 UHbopmanmoHHoro mucbma Ne 78,

4 Tlynkr 7 O630pa IMPaKTUKNA PACCMOTPEHMS IeJI 00 OCIIapUBAHUN PELICHUN TPETENCKIX CYIOB 1 O
BbIIaue UCIIOTHUTEIbHBIX JINCTOB Ha MPUHYINTEIHHOE NCIIOJTHEHNE PEIIEHUIA TPETENCKUX CYI0B
(omo6peno Ipesunmymom MAC Ypanbckoro okpyra 7 uioiist 2010 r.).
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7. 3akmouyeHne

HMHcTuTyT upe3BbluaitHOro apoutpa Obl1 co3MaH apOUTPaKHBIMU yUpexIe-
HUSIMU C LIEJIbIO MPEIOCTaBACHUS BO3MOXHOCTU OOPAaTUTHCS K HE3aBUCUMOMY
OpraHy c 3asiBJieHueM 00 00ecIeunTebHbIX Mepax 10 (OPMUPOBAHUS COCTA-
Ba apouTpaxa.

Ha cerogHsimiHuit 1eHb BO MHOTMX CTpaHaX OCTaeTCsl HEPEIIEHHBIM BOIIPOC
0 CcTaTyce Upe3BblYaifHOTO apOUTpa U CTaTyCe €ro pellieHUil, YTO O0yCaaBIUBAET
HeOOJIbIIOE KOJTUYECTBO COOTBETCTBYIOIIUX obpaleHnii. MHaye obcTouT aeso
B CuHramnype u ['oHKOHTe, Te TpeTelickoe 3aKOHOAATEeIbCTBO MPU3HAET UCTOJI-
HUMOCTb pellIeHU I upe3BblYaiiHbIX apOUTpoB. CorjaacHO CTaTUCTUKE, C | sSTHBa-
ps 2012 r. B ICC 6butn nmogansl 14 3asBieHUIl O HA3HAYEHUUW YPE3BbIYATHOTO
apouTtpa (11ecTb 3asgBiaeHui 6pUu paccMoTpeHsl B 2014 1.)'. C 1 auBaps 2010 r.
B SCC ObLIM BCETO IEBATH pa3dMpaTesbCTB C y4aCTUEM Upe3BbIUaltHOro apouTpa
(13 YyeThIpex 3asiBCHU I, pacCcMOTPeHHBIX B 2014 1., 1Ba KacaJluch UHBECTULIMOH -
HBIX CITOPOB, OAHO — 3alIUThl KOPIIOPATUBHBIX MIPAB U OTHO — CTPOUTEILCTBRA)?.
C 1 mrons 2010 r. B SIAC 66111 nonaHbl 42 3asBiaeHus (12 3asBaeHU ObUIM pac-
cMoTpeHsl B 2014 1.)5.

B ycioBusix neiicTBYIOIIEro pOCCUNACKOTO TPETEMCKOro 3aKOHOJaTeIbCTBA
Ha TeppuTopuu Poccuiickoii Deaepaiuu penieHus Ype3BblYaiiHOTO apouTpa
MOTYT OBbITh UCIIOJTHEHBI TOJBKO B TOOPOBOJBLHOM Mopsake. B ciyyae ecnu cto-
pOHa XeJlaeT MoAaTh 3asiBJIEHUE O TPUHSATUU 00ECIIeUUTETbHBIX MeP 10 (hopMu-
poBaHUs cocTaBa apoutpaxa B Poccuu, Hapsiay ¢ oOpaleHueM B apOuTpaxkHOe
yupexkaeHre 0 Ha3HAaUeHUU Ype3BblUaifHOro apouTpa cienyer nonaBaTh 3asiBiie-
HUE O MPUHSATUU aHATOTUYHBIX 00€CTIEUUTEIbHBIX MEP B POCCUNCKUIA Cy1, KOTO-
Dbl YIIOJJHOMOYEH BBIHECTH pellleHHe MPUHYIUTEeIbHOro Xapaktepa. HecMo-
TPSI Ha TO UTO Y 3asIBUTEJISI HET BO3MOXKHOCTU MPUHYAUTH OTBETYMKA UCTIOJHUTh
pelIeHue Ype3BbluaiiHOro apouTpa, COCTaB apoOUTpaxa MOXKET MPUHSTh BO BHU-
MaHUe ero HapyuleHue Mpy MPUCYXKIEHUU pa3Mepa pacXoloB, a TAKXKe caeaTh
ornpe/ieJIeHHbIE HEraTUBHBIE BHIBOJbI B CBSI3U C TAKUM HAPYIICHUEM.

' Cratuctuka ICC moctymHa B MHTepHeTe TI0 afpecy: www.iccwbo.org/Products-and-Services/
Arbitration-and-ADR/Arbitration/Introduction-to-1CC-Arbitration/Statistics/.

2 Craructuka SCC noctymHa B HTepHETE 110 ampecy: www.sccinstitute.com/statistics/.

3 Craructuka SIAC noctynna B MuTepHete mo aapecy: www.siac.org.sg/2013-09-18-01-57-20/2013-
09-22-00-27-02/annual-report.
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BECMPUCTPACTHOCTb
B rOCYAAPCTBEHHbIX U TPETEMCKUX CYLAX:
CPABHUTEJIbHbIU AHAJIUS

B.B. fAArkos,

L.10.H., , npodeccop, 3aCNyXeHHbIN feaTesb HayKu
Poccuiickoin @enepaumnn, 3aBegyolinii kabeapoit
rpaxaaHcKoro npolecca Ypanbckoro rocyfiapCcTBEHHOro
lOpPUAMYECKOTO YHMBEPCUTETA

1. ITonsiTe GecnPUCTPACTHOCTH

BecnpucTpacTHOCTh OTHOCUTCS K YMCIYy (PyHIAMEHTAIBHBIX IIPUHIIMIIOB,
OITpeNeIIIIONINX COMepXKaHMe TTpaBoCyIus. B rmocaename rombl CChUTKM Ha OTCYT-
CTBHE OCCIIPUCTPACTHOCTHU CTAJIM aKTUBHO MCTIOJIB30BAThCS IIPU OCITApUBAHUN
peIIeHUI MEeXIYHAPOIHBIX KOMMEPUYSCKNX apOUTpakeil U TPeTeCKNUX CyIO0B,
a TakoKe B XomaTaiicTBax 00 otBoe cyncit. [lornMaHme 6ecnprcTpacTHOCTH apOu-
TPOB, PaBHO KaK 1 €¢ COOTHOIIIEHNE C HE3aBUCUMOCTBIO apOUTPOB, SIBJISIETCS IVIC-
KYCCHMOHHBIM B IIPAKTUKE U TOKTPUHE MEKIYHAPOIHBIX apOUTpaKei'.

B yactHoctin, BAC P® cchopMyanpoBall moaxom, B COOTBETCTBUY C KOTOPHIM
co3maHue U (MHAHCUPOBaHME KOMMEPUYECKOTo aponTpaxka 0aHKOM KaK OMHUM
13 KOHTPAreHTOB I10 TPaXkIaHCKO-IIPaBOBOMY IOTOBOPY C OTHOBPEMEHHOI BO3-
MOXHOCTbIO PACCMOTPEHMS CITIOPOB, BHITEKAIOIIMX U3 9TOTO JOTOBOPA, B TAKOM
apOuTpaxe, ¢ y4eTOM TOTO, YTO APyrasi CTOPOHA ObUIA JUIIEHA BO3MOXHOCTU
BBITIOJTHSITH TTOMOOHBIE XK€ MEeCTBHUSI, CBUICTEILCTBYIOT O HAPYIICHUN TapaH-
TUM OOBEKTUBHOM OECIIPUCTPACTHOCTH 1, KaK CJICICTBHE, CIIPABEIIIMBOCTHU pac-
CMOTPEHMSI CIIOpa B BUIEC HAPYIICHUS PAaBHOIIPABUS 1 COOJTIOICHUS aBTOHOMUN
BOJIV CITOPSIIIINX CTOPOH?.

' Cwm., Hanipumep, 0630p: Xodvikurn P.M. HezaBUCUMOCTh 1 GECTIPUCTPACTHOCTH apOUTPOB B MHBE-

CTUIIMOHHBIX cTtopax // MexmyHapomaHbIii KomMepuyeckuii apoutpax. 2011. Ne 4, C. 135—144.

2 Cwm. Iocranosnenue Ipesumyma BAC PO or 24 mast 2011 1. Ne 17020/10.
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B onmHOM 13 TT0CITeIHUX cyaeOHBIX akTOB — B Onpenenenuu BC P® ot 14 aB-
rycta 2014 r. mo meny Ne 304-5C14-495, A67-1587/2014 — Gbu1O CcKa3aHO
crenyroniee:

«OTKpBITOE aKIIMOHEPHOE O0IIECTBO «[ 'a3MpOM» SIBIISIETCST OMHOBPEMEHHO 0PI -
YEeCKUM JINTIOM, CO3/IaBIIUM, (DMHAHCUPYIOIITM Y KOHTPOJIUPYIOIINM TPETEHCKUI Cy
«[a3mpom» KaK MOCTOSTHHO NEeHCTBYIOIINIT MHCTUTYT TPETEHCKOTO pa3duparenbCTsa,
1 ahbUIMPOBAHHBIM JIUILIOM OTHOM M3 CTOPOH PACCMOTPEHHOTO B 3TOM CyJIe CIopa.
VuuThIBast U3TOXKEHHOE, CY/IbI TPUIILTH K 000CHOBAHHOMY BBIBOY O TOM, YTO TIPU pac-
CMOTpEeHUH criopa TpeTeiicKiM CyoM MPpU OTKPBITOM aKIIMOHepHOM ob1ecTBe «['a3-
MPOM» OBLT HApYIIeH MPUHIUIT OOBEKTUBHON OeCIIpucTpacTHOCTH. TpeTelickuii cyn
npu OAO «I'a3mpomM» He MMeJT ITpaBa pacCMaTpYBAaTh CIIOP I10 CYIIECTBY MEXKIy 0011Ie-
cTBaMU, ahGUIMpOBAaHHBIM JIULIOM OTHOTO 13 KOTOPhIX OAO «[a3mpom» sBisieTCsI».

HackonbpKo mmpaBoMepeH TTOIXO0M, U3TOXKEHHBIN B IIPUBEACHHBIX CYIeOHBIX
akTax?

Kax cnpaBennnBo ormeuaeT E.A. BuHorpagosa, 6ecipucTpacTHOCTb BBICTY-
ITaeT B KauecTBe rapaHTUU (hyHKIIMOHAIBHO NeSITeIbHOCTH TPETEHCKOTO CyIbU'.
HecMmoTpst Ha TO 9TO OECIIPUCTPACTHOCTH OTHOCUTCS K OIICHOYHBIM TTPAaBOBBIM
MTOHSITUSAM (Hapsimy ¢ TAKMMU, KaK ITyOJIMIHBIN TTOPSII0K, OCHOBHBIC TTPUHITATIBI
IIpaBa, pa3yMHBIEC CPOKM U T.I.), TeM He MeHee cylaeOHasl TpakKTUKa 1 TOKTpHUHA
BBIPA0OTANIN PSI IPUHIUITAATBHBIX TIOJIOKEHMI, KOTOPHIE TTO3BOJISIIOT OTIpe/Ie-
JIMTh colepxkaHue U chepy NeHCTBUS JaHHOTO MOHSITHSI.

B wactHOCTH, M3BecTHBIN KoMMeHTaTop NpakTuku ECITY M. ne CanbBna
MHUIIIET, 9TO «[0]eCIIpUCTPACTHOCTD OIPEAEISIeTCS] OOBITHO KaK OTCYTCTBHE TIPEI-
yOeXKIEeHHOCT! WJIM MPENB3SITOCTH»2. B muTepatype 1o TpeTeiickomMy pa3oupa-
TEJTBCTBY ¥ MEXKITyHAPOTHOMY KOMMEPUYECKOMY apOMTPaKy IIPH XapaKTePUCTUKE
OECITPUCTPACTHOCTH JIEIAETCS aKIIEHT Ha «[ICUXOJIOTUYECKOM COCTOSIHUM JIUIIA,
3aKJTIOYAIOIIEMCS B €T0 HETIPEAB3SITOM OTHOIICHUH K TOMY WJIX MHOMY SIBJICHUIO
nu rity. Takum 06pa3oM, 6eCIpUCTPaCTHOCTb — 3TO SIBJICHHUE CYOBEKTUBHOTO
xapakTepa»®. Kak numer E.B. bpyHieBa, «[0]ecripuctpacTHOCTb apOuTpa CBSI-
3aHa C OTCYTCTBHMEM Yy HETO MPEeapacIiooXeHHOCTH IO OTHOIICHUIO K OTIpee-

! Cm.: Apourpaxublii iporiecc: Yueonuk / [Ton. pen. B.B. SIpkosa. 6-¢ usn. — M.: MudoTpornmk
Menua, 2014. C. 704 (aBtop rinasbl — E.A. BuHorpaaosa).

2 Cm.: KommeHTapwmii K KOHBEHILIMM O 3al11Te TIpaB YeJI0BeKa 1 OCHOBHBIX CBOOOI U MPAKTUKE €€
nipumenenust / [Tox o6, pen. B.A. Tymanosa u JI.M. Datuna. — M.: Hopma, 2002. C. 90 (aBTOp
xoMMeHTapusi — M. ne CanbBua).

3 Cm.: MexmyHapomHblit KoOMMepUecKuii apoutpax: YueoHuk / [ox pen. B.A. Mycuna, O.1O. CkBopiio-
Ba. — CII6.; M.; bepiun: Mubotponvk Memua, 2012. C. 162, 163 (aBrop miassl — O.}0. CKBOpPIIOB).
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JIEHHO# CTOPOHE WJIM CYLIECTBY criopa. [1peapacnoiokeHHOCTh 3Ta MOXKET ObITh
SIBHOM WU CKPBITOM»!.

B . 2 cr. 4 TpaBut 0 6eCIIprCTPAaCTHOCTH 1 HE3aBUCUMOCTH TPETENCKIX CY/IEH,
yrBepxaeHHbIx TITIT P® (rmpukas ot 27 asrycra 2010 . Ne 39)2, ckazaHo, 4TO

«|T]peTeiickuit cyaps SIBNSIETCS OECTIPUCTPACTHBIM, €CTU OH MPSIMO MJIN KOCBEHHO
He 3aMHTEePeCcOBaH B UCXOJIE Jejla U He UMEET 3apaHee CIOXKUBIITUXCS TTPEANOYTeHU
WJTY VHBIX TIPeayOekIeHNI B OTHOLIIEHUH OTpeeJIEHHON CTOPOHBI TPETEHCKOTO pa3-
OUpaTeNbCTBA, €€ MPeICTaBUTENsT, SKCIIepTa, KOHCYIbTAaHTA WU CBUIACTESI».

2. Pa3auuus Mexay CyObeKTHUBHOH M 00beKTHBHOM
0ecnpucTpacTHOCTHIO

Kak otMedeHo B 11e10M psife perieHnit EBporeiickoro cyaa 1mo mpaBaM 4ejio-
Beka (manee — ECIIY), «|B] wessix crathu 6 11. 1 GeCIprUCTPACTHOCTD TOJIKHA OLie-
HUBAThCS B COOTBETCTBUM C CYOBEKTUBHBIM ITOIXOI0M, OTPAKAIOIINM JIMIYHBIC
yOeKIeHMST TAHHOTO CYIbH IT0 KOHKPETHOMY JIeJTY, a TAK3Ke B COOTBETCTBUM C 00h-
€KTUBHBIM TIOJIXOIOM, KOTOPKII OTIpeNessaeT, UMEIUCh JIN TOCTaTOYHBIC TapaH-
TUH, YTOOBI CKITIOYUTH KaKKWe-I100 COMHEHMS TI0 TaHHOMY TToBomy» (ITocra-
noienne ECITY ot 24 mas 1989 r. o geny «Xayuniar (Hauschildt) npoTtus
Hanun» (;kamo6a Ne 10486/83) u np.).

Takum xe ob6pa3om pasnuuan aBa acriekra oecnipuctpactHoctu KC PO
B noctaHoBneHnu KC P® ot 25 mapta 2008 1. Ne 6-I1 «I1o ey o mpoBepKe KOH-
CTUTYIIMOHHOCTH YacTH 3 CcTaThl 21 ApOUTPasKHOTO MPOIECCYaTbHOTO KOmeKca
Poccuiickoit @eaepaiiiy B CBSI3U C XKaIo0aM1 3aKPBITOTO aKIIMOHEPHOTO O0IIIe-

' Cwm.: bpynuesa E.B. MexnyHapoIHbIIl KOMMEPYECKHiT apouTpaxk: YueGHoe rocobue Ajisi BbiC-
KX IopuanyecKux yueoHsix 3aBeneHuit. — CII16.: Centsa6pp, 2001. C. 150. C Heil cornacHa
E.A. Bunorpanosa (cMm.: [TocTaTeitHblil HAydHO-TIPAaKTUYECKUIT KOMMEHTAPUIA K 3aKOHOIATEb-
CTBY O TpeTelickoM pasouparenbeTtse / [Ton pen. B.A. Mycuna. — CI16, 2004. C. 56 (aBTop KOM-
meHTtapusi — E.A. BuHorpanosa)). Ha ncuxonornueckue MOMEHTBI OECITPUCTPACTHOCTH OOpaliaeTt
BHHMMaHNE aBTOP KOMMEHTapHsi K HOBOMY apOMTPaKHOMY 3aKOHOaTenbeTBy ABcTpuu C. Xerep.
OHna nuiueT: «becnprucTpacTHOCTb KacaeTcsl BHYTPEHHEro HacTposl YesioBeKa, OHa XapakTepu3sy-
€TCsl OTCYTCTBUEM BHYTPEHHEU MPeapaciooKeHHOCTH apOUTpa Mo OTHOLICHUIO K OTpeIeieH-
HOI1 cTopoHe» (Xeeep C. KoMMeHTapHit K HOBOMY aBCTPUICKOMY apOUTPaKHOMY 3aKOHOIATENb-
ctBy. — M.: Bontepe Kiysep, 2006. C. 29).

2 Cwm.: BecTHUK MexXIyHapoIHOTro KomMmepueckoro apoutpaxka. 2010. Ne 2(2). C. 130—145.

3 Cwm.: Canveua M. Tpeuenentsl EBporeiickoro cyna 1o rpasam 4ejoBeka. PyKoBosinye nmpuH-
LIUTIBI CYIeOHOM MPaKTUKK, OTHOCAIIMECS K EBporeiickoil KOHBEHIIMU O 3allliTe TpaB YeoBe-
Ka 1 0CHOBHBIX cBoOon. Cyne6Hast nmpaktuka ¢ 1960 o 2002 r. — CI16.: FOpunuueckuii 1ieHTp
Tpecc, 2004. C. 445 (Ne 583).
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ctBa «ToBapuIIeCTBO 3aCTPONIINKOB», OTKPBITOTO aKIIMOHEPHOTO OO0IIECTBA
«HumxHekaMcKHepTeXM» M OTKPBITOTO aKkimoHepHoro obuiectBa « THK-BP
Xonaunr»» (najzee — [Nocranosiaenue Ne 6-I1). B 1. 2 MOTUBMPOBOYHOM YacTu
[Mocranosienuss Ne 6-I1 ckazaHo cienyoliee:

«B psine pemennii EBpornieiickoro Cyna 1o npapam uejioBeka, B ToM uncie B [Tocta-
HOBIEHMSIX OT 26 eBpaist 1993 rona «[1amoBanu (Padovani) mpotus Utamuu» (IyHKTBI 25
u27), ot 28 pepainst 1993 rona «Dsii (Fey) mpotrB ABcTprm» (ryHKTHI 28 11 30) 11 ot 10 mto-
Hs 1996 roga «Ilymiap (Pullar) mpotus Coenunennoro KoposescrBa» (myHKT 30),
Ha OCHOBE TOJIKOBaHUsI cTaThbil 6 KOHBEHIIMM O 3alllMTe MPaB YeJ0BEKa U OCHOBHBIX
cB000/1 chOPMYJIMPOBaHBI OOIIME KPUTEPUU OECITPUCTPACTHOTO Cy/a:

BO-TIEPBBIX, CYII JIOJIKEH ObITh «CYyObEKTUBHO OECIIPUCTPACTHBIMY, T.€. HM OJIUH U3
€ro YJIEHOB HE MOXKET OTKPBITO MPOSIBJISATH MPUCTPACTHE U JIMYHOE TIPpeayOekIeHMe;
TPU 3TOM JIMYHAs OECTIPUCTPACTHOCTD MPEITIONAaraeTcst, roka He Oy/IeT J0Ka3aHO UHOE.
JlaHHbBI KPUTEPUIA OTPAXKAET TMYHbIC YOSKICHUS CYIbU N0 KOHKPETHOMY JIeITY;

BO-BTOPBIX, CY/ TOJIKEH OBITh «OOBEKTUBHO OECITPUCTPACTHBIM», T.€. HEOOXOMM-
MBI JOCTATOYHbIE TAPAHTUH, NCKITIOYAIOIINE KaKe-TNO0 COMHEHUSI TIO TOMY TTOBO-
ny. JlaHHbBI KPUTEPUii, B COOTBETCTBUU C KOTOPHIM PELIAETCSI BOTIPOC, MTO3BOJISIIOT JIN
ornpeneieHHbIC (DAKThI, MOAAAIOLINECs POBEPKE, HE3ABUCUMO OT MOBEACHUS CyIbU
YCOMHMTBCS B €r0 OECIIPUCTPACTHOCTH, YIUTHIBACT BHELITHUE TIPU3HAKU: TIPU TTPUHSI -
TUU COOTBETCTBYIOIIETO PEIIEHUSI MHEHHE 3aMHTEPECOBAHHBIX JIULL TPUHUMAETCSI BO
BHUMaHUeE, HO HE UTPAeT Pellaoleil poJid, — PELIAIOLIUM SIBJISIETCS] TO, MOTYT JIU UX
OIIaCeHMsI CUUTATHCS OO BEKTUBHO 000CHOBAHHBIMU. BCSIKMIA Cylibsl, B OTHOILIEHUM Oec-
MPUCTPACTHOCTU KOTOPOTO UMEIOTCS JIETUTUMHBIE OCHOBAHUS JIJIsl COMHEHMSI, TOJKEH
BBIITH M3 COCTaBa Cyla, PACCMAaTPUBAIOLIETO JEJI0».

3. Cy0obekTbl, K KOTOPbIM 00paIIeHo
TpedoBaHNe 0ECIPUCTPACTHOCTH

becnpuctpacTHOCTh CyabU OTHOCHUTCSI K OCHOBOIIOJIaraloliuM KaTeropusim

opraHu3aluu U GyHKIIMOHUPOBAHUS CyIeOHOM BIACTH, a TAKXKE MHBIX IOPUCIUK-
LIMOHHBIX OPTaHOB U JOXKHOCTHBIX JIMLI, HAACJEHHBIX TOJTHOMOYMSIMU IOPUCIUK-
LIMOHHOTO U TIpaBopean3aloHHoro xapakTtepa. [loaroMmy TpeboBaHue Oecripu-
CTPAaCTHOCTH BBIAEJEHO KaK B OTHOIIIEHUH CyIeli FOCyIapCTBEHHBIX CYIOB, TaK 1 B
OTHOIIIEHUHU TPETEUCKUX CyIelt TpeTeCKUX CYI0B U apOUTPOB MEXIAYHAPOIHBIX
KOMMeEpUYECKUX apouTpaxkeil B OTJIMYME OT MHBIX JIMILI, HAIIpUMEP HOTapUYCOB!.

1

CornacHo 4. 1 ¢T. 5 OcHoB Poccuiickoii @enepariviu o Hotapuate (ytB. BepxoBHbiM CoBeToM PD
11 deBpainst 1993 1. No 4462-1) «[H]oTapuyc 6eCIpUCTPACTEH. .. B CBOCH MEesSITEIbHOCTH. ..» (CM. TIOJI-
pobnee: HotapuansHoe npaBo Poccun: Yuebnuk / [Tox pen. B.B. SpkoBa. — M.: Bonrtepce Kity-
Bep, 2003. C. 79, 80 (aBrop rnassl — B.B. fpkoB).
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TpebdoBaHMe 6eCIPUCTPACTHOCTH COACPKUTCS B LIEJIOM PSIAC NICTOYHIUKOB MEK-
JIYHAPOJIHOTO U POCCUICKOTO, a TAKXKE «MSITKOTO» MpaBa. B mexcoynapoonom npaese
TIpaBoO Ha OECTIPUCTPACTHBIN Cy/I SIBJISIETCS COCTABHOM YaCThIO TMTOJIOXKEeHUIA cT. 10
BceoO1iieit nektapaliyy rmpas yejaoBeKa, a Takke ¢T. 6 KoHBeHIMN 0 3a11Te IpaB
YyeJIoBeKa U OCHOBHBIX CBOOO/ (naniee — KoHBeH1IMS), onpeaesisiioleii coaepxa-
HUeE MpaBa Ha CIlpaBeUIMBOe cyaeOHoe pa3doupaTtenbcTBo'. [1pu aTOM rapanTuu,
MperycMOTpeHHbIe CT. 6 KOHBEHIIMM, TTOJIHOCTBIO BITMCHIBAIOTCSI B PAMKHU €BPO-
TEHCKOTO ITyOJIMIHOTO TTOPSIIKA B 001aCTH OCHOBOIIOJIATAIOIINX TTpaB2.

TpebGoBaHne OGeCIpUCTPACTHOCTU COAEPXKUTCS B LIEJIOM PSAAe APYTrUX
MEXIYHapOIHO-TIPAaBOBEIX aKTOB, HarpuMep B OCHOBHBIX TIPUHLIMITIAX HE3aBU-
CHMOCTH CyIeOHBIX OpraHoB (IMIpUHATHI B I. MmtaHe 26 aBrycra — 6 CeHTSIOpst
1985 1.)%, . 1.1 EBporneiickoii XxapTuu o cTaTyTe s cyaei, npuHsToir CoBeTom
EBpomnsr (8—10 utonst 1998 1.), banranmopckux mpuHIMIIAX TTOBEICHUS CYIeit,
yTBepKAeHHBIX 25—26 Host6pst 2002 1. Komuccneit OOH 1o mpaBaM yejtioBeKa*.

B poccuiickom npase 6ecTIpUCTPACTHOCTh KaK OCHOBOIIOJIATAIOIIee HAJaIo
MpaBOCYIMSI BBIAEICHA B POCCUIICKOM 3aKOHOIATEILCTBE, HAIIpUMep B 4. 2 CT.12
ITIK P®, 4. 3 ct. 9 ATIK P®, a Takxke B cT. 9 Konekca cyneiickoii STUKU, yTBEPXK-
nenHoro VIII Beepoccuiickum cbhe3nom cymeit.

Paesnvim 06pazom mpebosarue becnpucmpacmHocmu 0mpaxiceHo 8 3aKoHo00amen-
cmee, pe2yaupyrouem mpemeickoe u apoumpaxicHoe pazoupamenbcmeo, B 9acTHO-
CTU B MEXIYHApPOJHO-TIPAaBOBOM aKTe «MSTKOro Ipasa» — B ¢T. 11 u 18 Tumo-
Boro 3akoHa FOHCUTPAJI o MexnyHapoIHOM TOPrOBOM apOouTpaxe (MIpUHSIT
B T. Heto-Mopke 21 utonst 1985 r. Ha 18-oit ceccun KOHCUTPAIJT).

C 11eJ1b10 pa3peleHns BOIIPOCOB, CBSI3aHHBIX C 00ecTieueHeM OeCTIpUCTPacT-
HoCTH, MexXayHapogHO# acconuanneii opuctoB (mamee — MAIO) mpunsTO
PykoBoactBo MAIO 1o KOH(MJIMKTY MHTEPECOB B MEXAYHAPOAHOM apOUTpaxKe
(omo6peno Cosetom MAIO 22 mast 2004 1.)°. CornacHo O061ieMy crannapty |

Cwm. monpobHee: Canvsua M. Yka3. cou. C. 443—458; cm. Takske: CTaHIapThl CIIPaBeUIMBOTO Mpa-
BoCyIMsl (MeXIyHapoaHble M HauMoHaubHbIe TpakTuku) / [lox pen. T.I'. MopiuakoBoil. — M.:
Mpicib, 2012. C. 36 (aBrop rnassl — M.A. @duiarosa).

CwM.: KommeHTapmit K KoHBeHIIMN 0 3a1uTe paB 4eIoBeKa M OCHOBHBIX CBOOO U TTPAaKTHKE e
npumenenust / [lox oour. pen. B.A. Tymanosa u JI.M. Outuna. — C. 84 (aBTOp KOMMEHTapUs —
M. ne CanbBua).

CwMm.: Inazkoea M.E. TIpuMeHeHue eBPOIeHCKUX CTaHAAPTOB OTIPaBIeHUsI TPABOCYAMSI B POCCUIA-
CKOM apOuTpaxkHoM Tiporiecce: MoHorpadus. — M.: MHCTUTYT 3aKOHOIATEILCTBA M CPABHUTETb-
Horo npaBoBeaeHust pu [IpaButenabctBe PAD; Anku, 2012 (CITC «KoncynbranTIImoc»).

CM.: Knearndpose M.H. Cratyc cynbpu: IpaBOBOI M CMEXHBII KOMIIOHEeHThL. — M.: Hopwma, 2008. C. 192.

3 Cwm. HeoUIIMATbHBIH MIEPEBO Ha PYCCKMiA s3bIK: Tpeteiickuii cym. 2008. Ne 2. C. 33—52. B2014 .
Obl1a yTBEpKIeHa HOBasl pelaKLMs 3TOrO JOKYMEHTA.
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«[B] MOMEHT Ha3HAUECHUSI U HA MPOTSDKEHUU BCETO apOUTPaXKHOTO Mpoliecca BIUIOTh 10
BBIHECEHUsI OKOHYATEIbHOTO Pa3pelieH s I OKOHYATEIbHOTO MPEKPAIeHUS TTPO-
11ecca 1o MHBIM IIPUYWHAM KaXIbIi apOUTp MOJIKEH ObITh becnpucmpacmeH i He3aBU-
CHM OT CTOPOH» (KypcuB MoOil. — B.4.).

Taxeke IpUHLIMIT OECIIPUCTPACTHOCTHU 3aKPEIIEH B POCCUIICKOM 3aKOHOIA-
TEJIbCTBE, PETYIUPYIOLIEM TPETEMCKOE 1 apOUTpaXKHOE pa3oupare/ibcTBo. B yacT-
HOCTH, corjacHoO 4. 1 c1. 8 MenmepanbHOTro 3aKoHa oT 24 miojsg 2002 r. Ne 102-
D3 «O tpereiickux cynax B Poccuiickoit Menepannm» (nanee — MenepanbHblit
3aKOH O TPETEMCKUX CYIax)

«|T]pereiickuM cynbeit u3dupaetcs (Ha3HavaeTcs) (pU3MIECKoe U0, CITOCOOHOE 00e-
CTIEUUTH becnpucmpacmuoe pa3pelieHre Cropa, MpsiMo WX KOCBEHHO He 3aUHTePeco-
BaHHOE B UCXOJIE [IeJIa, SIBJISIoNIeecs] He3aBUCUMBIM OT CTOPOH U JaBIllee corjacue Ha
WCIIOTHeHUE 00sI3aHHOCTeH TpeTeiickoro cynbu» (KypcuB Moii. — B.4.).

Kpowme Toro, cormacto ct. 18 demepaabHOro 3aK0Ha O TPETEHCKUX Cyaax

«[T]pereiickoe pazdUpPaTeIbCTBO OCYIIECTBISETCS HA OCHOBE TPUHIIMIIOB 3aKOH-
HOCTU, KOHGUICHIMATIBHOCTH, HE3aBUCUMOCTU U OecnpucmpacmHocmu TpeTei-
CKUX CyIeil, AMCIIO3UTUBHOCTH, COCTSI3aTEIbHOCTU U PABHOTIPABUSI CTOPOH» (KYp-
cuB Moit. — B.A.).

Cormacno 11. 1 cT. 12 3akoHa P® ot 7 utonsg 1993 1. Ne 5338-1 «O MexayHa-
POIHOM KOMMEPUECKOM apouTpaxe» (mamee — 3akoH o0 MKA)

«[B] ciyuyae obpallieHusI K KaKOMY-JTHOO JIUILY B CBSI3M C €T0 BO3MOXHBIM Ha3HAUEHUEM
B KauecTBe apOMUTpPa 3TO JIMIIO TOJDKHO COOOIIUTH O JIIOOBIX 00CTOSITENIbCTBAX, KOTO-
pbI€ MOTYT BbI3BaTh OOOCHOBAHHbBIE COMHEHUSI OTHOCUTEILHO €r0 0echnpucmpacmHo-
cmu WA HE3aBUCUMOCTH. ApOUTP C MOMEHTA ero Ha3HAYEHHSI U B TEUEHUE BCETO apOu-
TPaXKHOTO pa3OUpaTeIbCTBA NOIKEH 6e3 MPOMEIEHUsT COOOLIATh CTOPOHAM O JIIOObIX
TaKUX OOCTOSITESILCTBAX, €CJIM OH HE YBEIOMMUIT UX 00 3TUX OOCTOSITEIbCTBAX PaHEe»
(KypcuB moii. — B.4.).

B cT. 18 3akona o MKA B pa3BuTue npuHIIMIIA OECITPUCTPACTHOCTH U3JIOXKEH
OCHOBOTIOJIATAIOIIN I TIPUHIIUIT PABHOTO OTHOIIIEHHS K CTOPOHAM apOUTPasKHO-
TO pa30MpaTeIbCTBa CO CTOPOHBI apOUTPOB:

«K CTOpOHAaM JOJI2KHO OBITh PaBHOC OTHOUICHUE, U KaXIOW CTOPOHEC JOJIZKHbBI OBITh
IpeEAOCTaBICHBI BCE BOSMOXKHOCTHU JIA U3JIOKCHUA CBOECH TTO3ULIUN».
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Cnocobbl ycmpaneHus COMHeHUll 8 becnpucmpacmHocmy OCHOBAaHBI Ha YCTaHOB-
JICHUH TOCTOBEPHBIX (PAKTOB WM (DAKTUICCKIX OOCTOSITEIHCTB BEPOSITHOCTHO-
ro xapakrepa. B yacTHOCTU, MPUMEHUTENBHO K CYyIbSIM TOCYIaPCTBEHHBIX CY/I0B
B paMKax IIMBUJIMCTAYECKOTO TIpoliecca JaHHBIE BOIIPOCH! pa3pelieHH B CT. 21,
22 ATITIK PO, ct. 16, 17 I'TIK PD, c1. 9 Koaekca cyneiicKoii 3TUKMU.

[TpuMeHUTENBHO K TPETEUCKUM CYIbsIM TaHHbIE BOITPOCHI pa3pelieHbl B CT. 11
u 12 ®denepaabHOTO 3aKOHA O TPETEHCKUX CyIaX, a B OTHOIIIEHUN apOUTPOB MEXK-
IYHApOITHBIX KOMMepUYeCcKnX apouTpaxkeir — B cT. 12 3akona o MKA. s pas-
pelleHus1 Bornpoca 00 yCTpaHEHUM COMHEHHWI B OECpUCTPacTHOCTU apOUTPOB
HCTIONB3YeTCsT yKe yroMuHaBIeecs: PykoBonctso MATO 1o KoHOIMKTY UHTEPeCcOB
B MEXIyHapOoIHOM apouTpaxe, a B Poccun nononnurenbHo — [1paBuia o 6ecripu-
CTPACTHOCTU M HE3aBUCUMOCTH TPETEUCKMX cymeit, yrBepxkaeHHbIe TITIT PO.

Takum oO6pa3oM, B KauecTBe CyObeKTOB, K KOTOPHIM 00pallleHO TpeboBaHuE
OeCcrpUCTPACTHOCTU, BO BCEX MEPEUUCTEHHBIX UCTOYHMKAX BBICTYMAIOT BCET-
Ila KOHKpPETHBICe (DU3MUeCKIe JINIIA, BBITIOIHSIONINE IOPUCIUKIIMOHHBIE 1100
WHEBIE TTpaBOpeaTn3allMOHHbBIC Y TTPABOIIPUMEHUTEIbHBIC (DYHKIIUU: CYIBH TOCY-
MapCTBEHHBIX CYIOB, TPETEMUCKUE CylbU TPETEUCKUX CYN0B, apOUTPbl MEXY-
HapOAHBIX KOMMEpPUECKUX apOUuTpaxeii, HOTapuychl U Apyrue auia. Tpedosa-
HUE OeCTPUCTPACTHOCTU HOCUT MTEPCOHM(PULIMPOBAHHBIN XapaKTep, 00paIleHo
K OU3UIEeCKUM JINIIaM 1 HA B OMTHOM U3 TIPUBEICHHBIX IIPABOBLIX aKTOB HE TIPH-
MEHSIETCSl B OTHOLIEHUW OpraHU3aluii U OpraHoOB, OT UMEHU KOTOPbIX WX MPHU
KOTOPBIX JaHHBIE JIN1IA OCYLIECTBIISIIOT OTIPEAEIEHHYIO ITPABOBYIO AESTEIbHOCTbD.
Het Takoro ToiKoBaHUs HU B 1OKTpUHe, HU B mpakTke ECITY nmuoo KC P®.

IToatomy noHsITHE 6ECTPUCTPACTHOCTU B MEXTYHAPOAHOM IPABE, «MSITKOM Mpa-
Be» U POCCUIICKOM 3aKOHoHaTeNNbcTBe, cyneoHoi mpakTuke ECITY 1 KC PO pac-
MPOCTPAHSIETCS] HA KOHKPETHBIX CY/IeH TOCYIapCTBEHHBIX CY10B, apOUTPOB MEXKITY-
HapOIHBIX KOMMEPUECKIX apOUTpaKeil U TPETEMCKUX Cyeil TpeTelicKrX cynoB. OHO
HUKaK HE OTOXAECTBJISIETCSI C OpraHaMu, 00pa3oBaBIIMMU KOHKPETHBIN rocyaap-
CTBEHHBII1 CyII (MHAYe TOCyTapCTBEHHBIE CyIbl HE MOIJIM ObI pACCMAaTPUBATh CIIOPHI,
I7ie CTOPOHOM SIBJISIFOTCSI CyObEKThI ITyOJIMYHOIO MpaBa), C OpraHu3alusiMu, oopa-
30BaBIIMMMU MEXIyHapOIHbII KOMMEpPUYECKUIA apOUTpak UIN TPETeHUCKUii Cy.

4. OT/InYus B OTHOIIEHUU TPeOOBaHUIT OeCTIPUCTPACTHOCTH,
MpeabSBASIEMbIX K TPETEHCKUM CY/IbSIM MO CPABHEHUIO C CY/IbSIMH
rOCYJapCTBEHHbIX CYy/I0B

ITpu paccMOTpeHMM TaHHOTO BOMpPOca HEOOXOIUMO UCXOAUTD U3 TTPABOBOM MPU-
POIBI TPETEHCKOTO CyIa M MEXKIyHApOIHOTO KOMMepYeCcKoro aponrpaxa. B coot-
BercTtBUM C11. 1 ¢T.11 'K P® 3ammty HapyIe HHBIX WJIK OCTIOPEHHBIX TPaXKIaHCKUX
TIpaB OCYIIECTBIISIET B COOTBETCTBUH C TIOABSIOMCTBEHHOCTBIO JIEJT, YCTAHOBIICHHOM
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MPOLECCYATbHBIM 3aKOHONATENBCTBOM, CYII, ApOUTPAXKHBINA CyI WU TPETEHCKUA
cyn. Takum 0Opa3oMm, 3aIInTa IIpaB B TPETEMCKNX Cyaax MPU3HACTCS B 1IEJIOM TaKOM
ke (popMoit TTPaBOBOIA 3aIIUTHI, KaK 1 IpaBOBas 3aIlIUTa B TOCYIapPCTBEHHBIX CY/IaX.
Kak cnipaBemnmBo rniiet I'A. 2KunnH, «[o]OpallieHre K albTepHATUBHBIM CITOCO-
6aM pa3peleHsI CIIOPOB SIBIIIETCST OMHOM 13 (POPM pear3aii KOHCTUTYIIMOHHOM
HOPMBI, COTJTACHO KOTOPOM KaKIbIil BITpaBe 3aIMIIATh CBOM ITpaBa M CBOOOIBI BCe-
MM CIToco0aMM1, He 3aIIpelIeHHBIMU 3aKOHOM (4. 2 cT. 45 Koncturymuu P®)»!.

B mpaktnke ECITY mipaBo Ha cyp «...He SIBISIETCST aOCOTIOTHBIM, TaK KaK BO3-
MOXKHBI OTPAaHMUCHUS BPOJIE OTKa3a OT PACCMOTPEHMS Jiejia B Cyle, IPeayCcMO-
TPEHHOTO0, HAIIpUMep, apOUTPaKHOI OTOBOPKOM B TOTOBOpe»2. B 1emoM psime
rocta”HoBieHuit ECITY chopmyampoBal Mo3UIMIO O TOM, YTO TPETEUCKIE CYIbI
SIBJISTFOTCSI BIIOJTHE JISTUTUMHBIM CITIOCOOOM pa3peIieHNS IIPABOBBIX KOH(MINKTOB,
OCHOBAHHBIM Ha COTJIAIIICHUY CTOPOH.

Hamnpumep, B 11. 54 TToctanosnennst ECITY ot 3 aBrycra 2004 r. o neny «Pu-
xkeHT Kammanu (Regent Company) ripotuB YkpanHbl» (;kao6a Ne 773/03) Obu10
yKa3aHo:

«[TockoabKy [1paBUTENBCTBO 3asIBIISIET BO3paXkeHUE TIPOTUB TPUMEHUMOCTH ITyH-
kta 1 ctateu 6 KoHBeHIIMM K TpeTeiicKoMy pa3oupatebeTBy, Cya MOBTOPSIET, YTO
CTaThsl 6 He MPEMATCTBYET YUPEKIACHHUIO TPETEHCKUX CYI0B IJIs1 TOTO, YTOObI pa3pe-
1IaTh CIIOPHI MEXIY YaCTHBIMM JiMllaMu. B camoMm nene, cioBo «cyn» B myHKTe 1 cTa-
ThU 6 He 00s13aTEJIbHO JOKHO MOHMMATHCS KaK 0003Havarollee CyaeOHOe yupexae-
HME KJIaCCUYECKOT0 BUIa, MHTETPUPOBAHHOE B CTAHAAPTHBIN CyneOHbIII MEXaHU3M
cTpaHbl... OH fajiee moJsiaraet, YTo apouTpaxHsbiit cyn [peus 1ia o MKAC npu TTITT
VYkpaunbl. — B.f.] siBisieTcs «CyaoM, CO3aHHBIM Ha OCHOBAaHUU 3aKOHa», IEHCTBY-
IOIIMM B COOTBETCTBUM C 3aKOHOM O MEXIYHapOAHOM KOMMEPYECKOM apOUTpaxe
1994 r. ¥ BHyTpEHHUM pPErJIAMEHTOM»?.

B uenom psne npyrux cynebHbix aktoB ECITY Takske oTpaxeHa JeTMTUMHOCTD
co31aHus U GPYHKIIMOHUPOBAHUS TPETEUCKUX CYyTOB*.

' Cwm.: XKuaun I'A. TlpaBocyaue 1Mo TpakIaHCKKUM JeJlaM: aKTyalibHbIe BOITpockl. — M.: IIpocnexkT,
2010. C. 216.

2 Cwm.: Kommenrapuit kK KoHBeHIIMM O 3alUTe MpaB YeJoBeKa U OCHOBHBIX CBOOO/ U TIPAKTHKE €
npumeHenust / [Mox obur. pea. B.A. Tymanosa u JI.M. Dutuna. — M.: Hopma, 2002. C. 86 (aBTOop
KoMMeHTapusi — M. e CanbpBua).

3 Uwur. no: Kapabenvhuros b. P MexyHapoIHbIi KOMMePUeCKUil apouTpax: YueoHuk. — M.: Mudo-
tponuk Menua, 2012. C. 19.

4 Cwm., Harmpumep: [1paBocynue B coBpemeHHOM Mupe: Monorpacdwus / [Tox pen. B.M. JleGenesa,
T.A. Xaobpueoii. — M.: Hopma; UHbpa-M, 2012 (aBrop ri1. 28 — E.C. I'etman) (CITC «KoHcyib-
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Ilpu smom ne eéce nocmanoeénrenuss ECITY omuocumsr 045 xapakmepucmuku
COOMHOUeHUS Kpumepues cnpasediugoeo pazoupamenbcmea u becnpucmpacm-
Hocmu 6 mpemeiickux cydax. B 9acTHOCTH, B CyneOHOM TTPAKTUKE OTHOCUTEIb-
HO OeCIPUCTPACTHOCTH ObITN cAeidaHbl cchblIKM Ha IToctanosinenue ECITY mo
Jeny «Xaymwiaar npoTus JJannm», a takke Ha noctaHosieHus ECITY ot 13 Hos-
6ps 2007 r. o meny «dpuza (Driza) mpotuB Anbanum» (>kamoosr Ne 33771/02,
33222/02) 1 ot 22 okTsa0pst 1984 1. mo memy «IlIpamex (Sramek) mpotuB ABCTpum»
(xamo6a Ne 8790/79).

Mexny TeMm, BO-TIEpBBIX, Bce yKa3aHHbBIe cyneOHble akThl ECITY nmpuHSTHI
B OTHOIIIEHUM TOCYIAPCTBEHHBIX CYACi M OTHOCSATCS K JIejlaM, BO3HUKAOIINM 13
ITyOJIMYHBIX TTPaBOOTHOIIEHM. OHAKO HEAOITyCTUMO aBTOMATUIECKOE OTOXKICCT-
BJICHME TPABOBOI'O CTaTyca ¥ ITOJITHOMOYHIA TOCYIapCTBEHHBIX CYIIE M TPETEHCKIX
cyeit, XoTsl ObI B CHITY pa3IM4Inii X TTPaBOBOM ITPUPOIHI, TOCKOIBKY 3TO IIPOTH-
BopeunT npaBoBoii mo3uumnnu KC P®, orpaxennoii B mocraHoBieHun KC PO
ot 26 Mast 2011 1. Ne 10-TIT «I'To nmesty o mpoBepKe KOHCTUTYLIMOHHOCTH TTOJIOKEHMIA
nyHkTa 1 crateu 11 I'paxkmanckoro kogekca Poccuiickoit Deaepaunu, myHKTa 2
crateu 1 MenepanbHoro 3aKoHa «O TpeTrelickux cymax B Poccuiickoit denepa-
>, cratbn 28 MenepanbHOro 3akoHa «O rocyJapcTBEHHON PETNCTPaLIK ITPaB
Ha HEIBIDKMMOE MMYIIIECTBO 1 CACIOK ¢ HUM», TIyHKTa 1 ctatbu 33 u cTaTthm 51
®enepanpHOTO 3aK0HA «O0 UMOTEKE (3a710Te HEABUKMMOCTH)» B CBSI3U C 3a1IPO-
coM Bricirero Apoutpaxkaoro Cyma Poccuiickoit @enepanmm» (nanee — [Mocra-
HoBieHue No 10-I1), B 11. 3.2 MOTUBHUPOBOYHOI YaCTH KOTOPOTO CKa3aHO:

«[lepemaua criopa, KOTOPBIN BO3HUK WJIA MOXET BOSHUKHYTH MEXIY CTOPOHAMU
KaKOT0-TMO0 KOHKPETHOTO TIPABOOTHOIIIEHNUSI, HA pACCMOTPEeHUE TPeTeiicKoro cyna
OCTaeTCst ATbTePHATUBHOMN (DOPMOTI 3aIIUTHI ITPaBa U He TIPeBpalllaeT caM 10 cede mopsi-
TIOK TPETECKOTO pa3dupaTebCTBa B COOCTBEHHO CyaeOHYI0 (DOPMY 3aIIUTHI TIPaBa».

Bo-BTOpEIX, HETOMYCTUMO 0€3 KaKOT0-JIM00 aHaIM3a MIPUMEHSTh K TpeTeii-
ckuM cynam TipaBoBeie to3uiiny ECITY B oTHOIIEHNN pa3peIieHNsT CIIOPOB U3
ITyOJTMYHBIX TTPABOOTHOIIIEHN, KOTOPHIE TI0 POCCUIICKOMY TTpaBy BOOOIIIEe Heap-

tautllnioc»); Kapabeavnuros b.P. Yka3. cou. C. 18, 19; Apoutpaxusiii mpouecc: Yueonuk / [Tox
pen. B.B. fIpkoBa. 6-¢ uzn. — C. 643—645 (aBrop raBbl — E.A. Bunorpamnosa); Acockoé A.B. Biu-
stHue crtatb 6 EBporeiickoil KOHBEHIIMY O 3alUTe MPaB YeJIOBeKa U OCHOBHBIX CBOOO Ha Tpe-
Teiickoe pa3oupatenbeTso // Becthuk BAC P®. 2013. Ne 9. C. 61-—75.

' Cwm., Harpumep, moctarosieHus [pesranyma BAC PO ot 24 mast 2011 . Ne 17020/10, ot 28 uioHs
2011 . Ne 1308/11, ot 29 oktsi6pst 2013 1. Ne 8445/13; cM. TakKe 0630p M aHATM3 CYIeOHOM MpaK-
TUKW TI0 TaHHOMY Botipocy: Kopuun A.A. Bopbba ¢ «<kapMaHHBIMU» TPETEUCKUMU CYIaM¥ 1 BOTTPO-
Chl HE3aBUCUMOCTH U OECITPUCTPACTHOCTH apOMTPOB B POCCUIICKOI CyneOHOi npakTuke // Bect-
HMK MEXIyHAapOIHOro KoMMepueckoro apoutpaxa. 2013. Ne 1(7). C. 42—52.
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outpadwibHb! Tak, [Toctanosnenne ECITY no ey «/Ipu3a mpotuB AdoaHUM»
KacaeTcs IlepecMoTpa Jiejia B opsiaKe Ham3opa, a [Toctanosienue ECITY o memy
»IIpamex mpoTuB ABCTpuM» — IyosimaHoro mnpasa. [Toctanosnenue ECITY no
neny «Xaymwiar npoTuB JJaHnun» BooOI1e ObLJIO TIPUHSITO MO YTOJIOBHOMY Jey!,
OITHAKO YTOJIOBHEIE JIeJIa TT0 POCCUIMCKOMY ITpaBy HU IPU KaKUX OOCTOSITEIbCTBAX
HE OTHOCSITCSI K KOMIIETCHIIMN TpeTecKux cymoB! Ha ykazaHHBIe 00CTOSITEITb-
CTBa B OTHOIIIEHUHM BCeX TpexX MpuBOANMEBIX TTocTaHoBinenuii ECITY yxke obpa-
IaJI0Ch BHUMAaHUE CITeIIUAIMCTaMM Cpa3y ITOCIe TTOSIBICHUS TaHHBIX CYIeOHBIX
aktoB BAC P2,

[Mo3utnst 0 KOHCTUTYIIMOHHOCTH PACCMOTPEHUSI IS B TPETEMCKMX CyIax OTpa-
JKeHa B 1eJioM psie cyneoHbIx akToB KC P®, Hanpumep B onpenenenusx KC PO
o1 9 nexadps 1999 r. Ne 191-0, ot 13 anpesst 2000 r. Ne 45-0, ot 21 utonst 2000 r.
Ne 123-0, ot 26 oxTs16pst 2000 r. Ne 214-0, ot 15 mast 2001 r. Ne 204-0, ot 4 utoHst
2007 r. Ne 377-0-0, ot 1 utons 2010 r. Ne 754-0-0.

Hawub6onee spxo no3utmst KC P® 6b11a BeipakeHa B [Toctanosnennu Ne 10-TT.

B 1. 2 MotTuBupoBouHoii yactr [Toctanosnenust Ne 10-IT ykazaHo cremyroriee:

«[penocTaBiieHre 3aMHTEPECOBAHHBIM JIMIIAM TIPaBa MO CBOEMY YCMOTPEHUIO
00paTUThHCS 3a pa3pellieHUEM CIopa B TOCYIAPCTBEHHBIN Cy/I (Cy1 OOIIIeil IOpUCINK-
LM, apOUTPAKHBIH CY/T) B COOTBETCTBUU C IO KOMIIETCHIIME, YCTAHOBICHHOM 3aK0-
HOM, WJIY U30paTh AJIbTEPHATUBHYIO (hOPMY 3aIITUTHI CBOMX MPAB U OOPATUTHCS B Tpe-
TEHMCKUI Cyl — B KOHTEKCTE rapaHTUii, 3aKPEIUICHHBIX cTaThsMu 45 (dactb 2) u 46
Koncrutynuu Poccuiickoit Penepaninu, camo 1o cedbe He MOXET pacCMaTpUBAaTh-
Cs1 KaK UX HapyllIeHHUe, a, HAITPOTUB, PACIIUPSIET BOBMOKHOCTH Pa3pelieHtst CIIOPOB
B chepe rpakIaHCKOTO 000pOTa.

CTOpOHBI CTIOpa, 3aKjIoYasi COralleH|e O ero rnepeaaye Ha pacCMOTPEHUE Tpe-
TECKOTO Cy/la U peain3ysi TeM CaMbIM CBOE ITPAaBO Ha CBOOO/LY I0rOBOPa, TOOPOBOJIb-
HO COTIJIALIAOTCS MOTYMHUTHCS MTPaBUIaM, YCTAHOBICHHBIM JIJIS KOHKPETHOTO Tpe-
Teiickoro cyia. B takux ciydasix mpaBo Ha CyIeOHYIO 3alUTy, KOTOpasi — MO CMbICITY
cratou 46 Koncturyunu Poccuiickoit @enepaninn — Q0JKHA OBITH ITOTHOM, P dex-
TUBHO 1 CBOCBPEMEHHOI, 00eCIIeunBaeTCsI BO3MOXKHOCTBIO OOpAIlIEHUST B ITPELYyCMO-
TPEHHBIX 3aKOHOM CJTy4asiX B FOCYIapCTBEHHbBIM CY/I, B YaCTHOCTH TyTeM MOJauu 3as1B-

' Cwm. 0630p nena: Tpereiickuii cya. 2013. Ne 1. C. 19, 20.

2 Cwm.: Cesacmosnos I B. TIOCTOSITHHO JIECHCTBYIOIINE TPETEHCKUE CY/IbI — CO3IAaHUE CUCTEMBI I0BE-
pus! // Tpereitickuii cyn. 2013. Ne 1. C. 12—15; Ckeopuyoé O.FO. OGbeKTUBHAsSI HE3aBUCUMOCTh
apoutpaxa // Tpereiickuii cyn. 2013. Ne 2. C. 80, 81; On xce. JlokTpriHa OO BEKTUBHOM OECIIpH-
CTPACTHOCTH U e¢ BIIMSTHHE Ha MTPAaKTHUKY TpeTeiickoro pa3ouparenbera // Tpereiickuit cyn. 2013.
Ne 6. C. 113—115; Kypbamoes A.4. ApbuimpoBaHHOCTD KaK CPEACTBO OOPHObI C TPETENCKUMU Cy/Ia-
mu // IpeanpunumaTtenabekoe mpaso. 2013. Ne 1. C. 17—24.
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JIEHUsT 00 OTMEHE PelleHuUsT TPETEeICKOTO Cyia JIM0O O BbIAa4Ye NCTIOTHUTEIBHOTO JINCTA
Ha MPUHYANTETHHOE UCTIOTHEHNE PEIIeHUsT TPETeCKOTO Cya. ..

<>

TeM caMbIM TOATBEPXKIAETCS TIPABOMEPHOCTH O0PAIIIEHUSI YACTHBIX JIUIL — B TIpe-
Jiesiax peaju3alry MU Ha OCHOBE aBTOHOMUU BOJIU TpaBa Ha CBOOOMY JOTOBOpa —
K TPeTeiicKOMY pa30upaTeabCcTBY B chepe rpask IaHCKUX MPABOOTHOIIEHUI, Te NOTTy-
CKaeTcsl pa3peleHre CopoB MOCPEICTBOM OOIIECTBEHHOTO CaMOPETYIUPOBAHNS,
a MyOIMYHbIe UHTEPEChI 00eCTIeYnBAIOTCSI 3aKOHOAATEIbHBIMU TTPEIITMCAHUSIMU, yCTa-
HaBJIMBAIOIIMMU MPOIIEAYPhI TPETEHCKOT0 pa3oMpaTeabCTBa, YTO MIPEANoIaraeT Halu-
Yye rapaHTUi CIIPaBeUIMBOCTH 1 OECTIPUCTPACTHOCTU, TIPUCYIINX JTIOO0MY CyTeOHOMY
pa3bupaTeabCTBy B cuily TpeboBaHuii cratb 46 Koncruryuuu Poccuiickoin Deme-
paiu BO B3aUMOCBSI3U €O cTaTheit 6 KOHBeHIIMN 0 3aluTe MpaB YeJoBeKa U OCHOB-
HBIX CBOOO».

Takum 06pazom, TpeTelickoe pa3doupaTeIbCTBO OCHOBAHO Ha (DyHIAMEHTAb-
HOM TIpaBe YesIoBeKa Ha BBIOOP Ha/IeXalleil U mpruemMiIeMoi Juisl Hero (hopMbI
MPaBOBOIA 3aIIUTHI.

Jpyeoii achekxm 0aHHO20 80NPOCA — A6ALEMCA AU NPUHUUN OECNPUCTNPACIMHOCU
NOAHOCIBH) MONCOECINBCHHBIM NPUMEHUMENbHO K MpebosaHusm ons cyoeil eocydap-
CMBEHHbIX Y008 U MPemeticKux cyoeil, AUb0 OHU PA3AUUHDL.

Kak yxe oTMeqanoch, MpUHIIUI 6eCIIPUCTPACTHOCTH SIBJISIETCS] OOIIIMM TPUH-
LIMTIOM B JIESITEJIbHOCTH JIUII, OCYIIECTBIISIIONINX JTI00YI0 IOPUCIUKIIMOHHYIO U B
1LIeJIOM TIpaBOpeaTM3allMOHHYIO JIesITeIbHOCTh. BMecTe ¢ TeM Bpsill T MOXKHO
TOBOPUTH O TOJTHOM TOXIECTBEHHOCTH COJEPKAHUST OECTTPUCTPACTHOCTH TSI
CyZieil ToCymapCTBEHHBIX CY/IOB U Tperelickux cyneit. E.A. Bunorpamnosa crpa-
BETMBO 0OpaTujia BHUMaHUe, YTO «3a UCKJIIOYeHUEM MTPUHIINITA KOH(DUIEHIIN-
AJIBHOCTU, BCe Ha3BaHHbIC B 3aKOHE O TPETEUWCKUX CyaaX MPUHIIUIIBI SBIISTIOTCS
OHOMMEHHBIMH, HO HE TIOJTHOCTBIO TOXIECTBEHHBIMU 110 COIEePXKAHUIO aHAJIO-
TUYHBIM TIPUHITUIIAM OCYIIECTBICHUS CYOTIPOU3BOICTBA» .

B TakoMm mojaxone HET HUYEro HeOOBIYHOTO, TTOCKOJIbKY MHOTHE TIPUHITUITBI
TPaXXIaHCKOTO TIPOLIECCYaATHHOTO ¥ apOUTPAKHOTO TIPOIIECCYaTbHOTO MPaBa Tak-
K€ SIBJISIFOTCSI B OTTPE/ICICHHOM CTETIeHN OMHOMMEHHBIMU, YaCTUYHO COBITAAsT IO
conepxaHuto. Hanmpumep, pa3nnaHbIii XapakTep HOCST MIPUHLIUITBI COUYETaHUS
KOJUTETUATBHOTO U eNMHOJIMYHOTO PACCMOTPEHMSI Ie]1, TOCYIapCTBEHHOTO SI3bIKa
CYIIOTIPOM3BOJICTBA B apOUTPAKHBIX CY/IaX U Cy/Iax O0IIei FOPUCIUKIINN, & TIPUH-
LIMTT HEMTPEPBIBHOCTU CYIeOHOTO pa3orparTeibCTBa IPaskIaHCKOTO MPOLIeCCyalb-
HOTO IpaBa B apOUTPaXKHOM TIpoliecce BOOOIIE OTCYTCTBYET.

' Cwm.: [ocTaTeiiHblif HAydHO-TIPAKTHYECKIIT KOMMEHTAPUI K 3aKOHOIATEIbCTBY O TPETENCKOM pas-

ouparenbctse / [Ton pea. B.A. Mycuna. — C. 55 (aBrop KommeHTapusi — E.A. BuHorpanosa).
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[ToaTOMy MOXKHO 3aKJTFOUNTD, YTO IPUHIIAT OECIIPUCTPACTHOCTH HAXOIUT pa3-
JINYHOE BBIPAXKEHNE MPUMEHUTENBHO K CYAbsIM TOCYAAapPCTBEHHBIX CYIOB U Tpe-
TEUCKUM CyIbsM. Takoii moaxom 0CHOBaH Ha HEIOITYCTUMOCTH OTOKIECTBICHUS
MPaBOBOTO CTATyCa TOCYAAPCTBEHHBIX CYIOB U UX CyIel U TPETEUCKUX CYIei Tpe-
Teiickux cynoB. Ha aTo cripaBemBo oopatut BHUMaHue KC P® B 1. 3.2 MmoT-
BUpoBouHOI yactu [ToctanoBmeHust Ne 10-I1:

«...9TO HE O3HAYaeT OTOXIECTBICHUE TPETEHCKON (hOPMBI 3aIUTHI TIpaBa ¢ CyneOHO
3aIMATON KaK TAaKOBOM, OCYIIECTBISIEMO TOCYIaPCTBEHHBIMU CYIaMU, & TPETEHCKUX
CYIIOB KaK MHCTUTYTOB IPpaXKAaHCKOTO ob1iecTBa — ¢ cynamu Poccuiickoit @eneparmu,
KOTOpHIE B COOTBeTCTBMU cO cTathsiMu 10, 11 (vactb 1) u 118 Koncrutyunu Poccnii-
ckoit @eneparuu u PenepanTbHBIM KOHCTUTYLIMOHHBIM 3aKOHOM «O cyneGHOIi crcTeMe
Poccuiickoit @enepanun» B pamKax pa3aeaeHus FocyIapCTBEHHOI BIaCTU Ha 3aKOHO-
JATeJIbHYIO, MCTIOJTHUTENIbHYIO U CYIeOHYIO OCYILIECTBISIIOT CyaeOHYI0 BIacTh U 00pa-
3y10T cynebHyto cuctemy Poccuiickoit Denepannu.

Ilepenaua criopa, KOTOPbBIHf BO3HUK MU MOXET BO3HUKHYTh MEXIY CTOPOHAMU
KaKOTo-JIM00 KOHKPETHOTO MPaBOOTHOILIEHMSI, HA PACCMOTPEHUE TPETEHCKOro cyaa
OCTaeTcs ATbTEPHATUBHO (hOPMOIA 3aIIUTHI ITPaBa 1 He TIPeBpalaeT caM o cebe mopsi-
JIOK TPETEHCKOTO pa3dupaTesbcTBa B COOCTBEHHO CyeOHYIO (hopMy 3alllMThI MpaBa,
pPaBHO KaK U HE MOPOKAAET MHBIX IOPUIUIECKUX MOCIENCTBUI, TOMUMO MPEeIyCMO-
TPEHHBIX 3aKOHOM UMEHHO [IJI51 TPETEHICKOTO pellieHus, KOTOPOe — B CUJTY IOpUAnYe-
CKOI1 MPUPOIBI TPETEICKOro pa3drpaTebcTBa — MPUHUMAETCS TPETEUCKUM CYI0M
OT CBOETr0 UMEHHU, 00513aTeJIbHO JJIsI CTOPOH Ha OCHOBE TOOPOBOJILHOTO UCTIOTHEH NS,
a obecrieyeHue ero MpUHYIUTeIbHOTO UCTIOMHEHUSI HAXOIUTCSI 3a MpeaesiaMu TpeTeii-
CKOTO PACCMOTPEHUSI U SIBJISIETCS 3aaueil FOCYIapCTBEHHBIX CYIOB M OPTaHOB MPUHY-
JIUTEbHOTO UCTIONTHEHUST».

Ilockoavky mpemeiickuil cyo seasiemcs no c8oeil NPAgosoll NPuUpode OpeaHoM
4aCMHO20 NPABONPUMEHEHUS, He20CYyOapCMBeHHbIM NO XapaKkmepy, mo, coomeem-
CMBeHHO, NOAHOCMbI0 6ce cmaHdapmol cm. 6 KoneeHyuu Kk Hemy HenpumMeHUuMbl.
B yactnoctn, B I[Tocranosnenun ECITY or 27 Hos0pst 1996 1. o meny «Nord-
strom-Janzon and Nordstrom-Lehtinen v. Netherlands» (;kano6a Ne 28101/95)
ObLTa OTMEUEHA HETOXIECTBEHHOCTh OCHOBAHMI OTMEHBI PEIICHHI TPETEHCKIX
pereHunit BceM TpeboBanusm ct. 6 Konsenuun. B yactHoctn, B tanHom Iocra-
HOBJICHUH CKa3aHO:

«Komuccus OTMEYACT, YTO OCHOBaHU, I10 KOTOPbIM ap6I/ITpa}KHLIe PEICHUA MOTYT
ObITh OCITIOPEHLI B rOCYAAPCTBEHHLIX Cyaax, pas3/jiMyaroTcsda Cpean ﬂ,OI‘OBapI/IBaIOI_[II/IXCH
I OCyaapcCTB, 1 11oJjiara€t, 4To U3 noJjioxeHuit KonseHmm He CJIEny€eT, YTO HallMOHAJIb-
HbIC CyIbl NIOJIKHbI obecreynBaThb IPOBEACHUEC ap6I/ITpa)KHI>IX pa36I/IpaTCI[bCTB B COOT-
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BeTCTBUM cO cT. 6 KoHBeHIIMU. B HEKOTOPBIX acrekTax — HarpuMep, B OTHOIICHUU
MTyOJIMYHOCTH — OYEBUIHO, YTO apOUTPaXKHBIE pa30MpaTeThcTBA YACTO IMTPOCTO HE MOTYT
HAXOJIUTHCS B COOTBETCTBUM CO CT. 6 M apOUTPaKHOE COTIAILICHKE BIIEUET OTKA3 OT MOJI-
HOTO TIpMeHeHust 31o ctatei. [ToaTomy Komuccus rmonaraer, uto apbutpaskHoe pertiie-
HUe He 00513aTeJTbHO TOJDKHO OBITH OTMEHEHO M3-3a TOTO, UTO CTOPOHBI HE UMEITH BCEX
rapaHTHii cT. 6, a JloroBapuBatoriuecs: ['ocynapctsa B IPUHIIUIIE MOTYT CAMU PELIIaTh,
10 KAKMM OCHOBAHMUSIM JIOJIKHO OBITH OTMEHEHO apOUTPaXKHOE pelieHue» .

Ha ocnoBe ananmusa ykazanHoro Ilocranosnenus ECITY u psma npyrux
A.B. ACOCKOB clejia cripaBeIJIMBBII BBIBOI O Pa3ININUN CTAHAAPTOB, 00eCIIeUn-
BaIOIINX TapaHTUU CIIPABEITMBOCTH M OCCIIPUCTPACTHOCTH TSI TOCYIapCTBEH-
HBIX CYIIOB U TpeTeiicKuX cynoB2. COOTBETCTBEHHO, OCCIIPUCTPACTHOCTD P~
MEHUTEJBHO K TPETCHCKUM CyIbsIM HE COBITamaeT ITOTHOCTHIO IO COIEePKaHUIO,
HE TOXIECTBCHHA TeM TPeOOBaHUSIM, KOTOPBIC IIPEIBSIBIISIIOTCS K O€CIIPUCTPACT-
HOCTH CyIIeii TOCyIapCTBEHHBIX CYIOB.

Kax 65110 oTMedeHO B yxke ynomuHabiieMcs [Toctanosinenuu ECITY 1o geny
«Nordstrom-Janzon and Nordstrom-Lehtinen v. Netherlands»,

«|y]uuTbiBast ToKOBaHUE, KoTOpoe BepxoBHbliii cyn [ Hunepnannos| nan aprymeHTam
0 HapyIIeHU! MyOIMYHOro nopsiaka, KoMuccnst KOHCTaTUpyeT, 9To apryMeHTHI 3as1-
BUTEJIEN O TOM, UTO JaXke MPOCTasi BUIMMOCTh (mere appearance) OTCYTCTBUSI He3a-
BUCHMOCTH 1 OECTIPUCTPACTHOCTH TOJIKHA BECTH K OTMEHE apOUTPaKHOTO PeleHNsI,
He MMeeT OCHOBBI B rojitaHackom npase. OHa [Komuccusi] monaraet, yto 1. 1 cT. 6
Konsenuuu He TpeOyeT OT TOITAHACKUX CYIOB TPUMEHSITh KaKON-TNO0 MHOW KpUTe-
puii IpU OTIpeesIeHU ! TOT0, CIIEyeT TM OTMEHSITh apouTpaxkHoe pemeHre. OHa Haxo-
TIUT pa3yMHBIM, YTO B JAHHOM OTHOILIEHUHU JUISI OTMEHBI YK€ BBIHECEHHOTO apOUTPaX-
HOTO pelIeHus TOIaHACKOe MPaBo TPeOyeT CePbe3HBIX MPUUMH, TTOCKOJIBKY OTMEHA
4yacTo OymeT 03HavyaTh, YTO AJTMHHAS U TOpOTast apoUTpakHas IMpolenypa oKa3anach
0ecII0Ie3HOI, a B HOBOE Pa3dupaTebCTBO OKHBI ObITh MHBECTUPOBAHBI CYIIIECTBEH-
HbIE YCUJINS U CPELICTBA»>.

[ToaTomy Goiiee TIpaBMIIBHBIM, MCXOs M3 OMHOMMEHHOCTA M HETIOJHOTO
COBMNAICHUS XapaKTePUCTUK OCCIIPUCTPACTHOCTHU I CyAeil TocymapCTBEHHBIX
CYIIOB U TpeTeiickux cyaeii, mockoiabky ECITY He TpeOyeT mpuMeHeHUsT eIMHO-
TO CTaHAapTAa VIS AeSITeTbHOCTH TOCYIapCTBEHHBIX M TPETCHCKUX CyIei, CIelaTh

' Iwut. no: Acockog A.B. Ykas. cou. C. 71.
2 Tamxe. C. 72,74, 75.

3 Hur. mo: Tam xe. C. 72, 73.
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BBIBOJI O TOM, UTO B TPETEHMCKOM pa30oMpaTesIbCTBe ICUCTBYET NPUHLUN cOOAI00e-
HUS MUHUMAABHBIX CIMAHOAPMOE CNPABeOAUEOCHU, 3aKITIOUAIOIITNIACS B HEOOXOIM -
MOCTH 00€CTIeUUTH ITpU (POPMYIMPOBAHUY ITPABIIT TPETEMCKOTO pa3dnpaTeIbCcTBa
1 UX IPUMEHEHUH TTIOJIOKEHMS, TIO3BOJISIONINE TaApaHTUPOBATh OIIpeACICHHBIC
CTaHIAPTHI CITPAaBEITMBOTO pa30MpaTeIbcTBa. JJaHHOE TTOI0KEHNE SIBIIETCS, TI0
crnpaBemmmBoMy 3ameuannio A.C. KomapoBa, KputepueM IIpU3HaAHUS TpeTeli-
CKOTO Cy/Ia JOMYCTAMBIM 3JIEMEHTOM ITPaBOBOM CHCTeMbI KOHKPETHOM CTpaHBI'.
B 5TOM MmI1aHe MOXKHO BBIIEIUTH HECKOIBKO acTIeKTOB. Bo-TIepBhIX, KaK CITpaBe/I-
smBo et A.C. KoMapoB, pedb He UIET O COOTBETCTBUH ITPOIIECCYaTbHBIX HOPM
TOCYZapCTBEHHBIX CYI0B, KOTOPHIE SIBIISTFOTCS MaKCUMAaJIbHBIMU KPUTEPUSIMU
CITPaBEIJIMBOCTH, TIPAaBUJIAM TPETEHCKOTO pa30MpaTeIbCTBAL.

Bo-BTOPBIX, BO3MOXHBI CUTYaIlH, KOTJA PeTIAMEHT TPETEICKOTO cyIa M CaMO
comep:kaHUe TPETEHCKOTrO pa30MpaTeIbCTBA HE COOTBETCTBYIOT MIHUMATbHBIM
CcTaHIapTaM CIIpaBeUTMBOCTHU. B 3TOM 11aHe kputepusmu, o MHeHN0 A.C. Ko-
MapoBa, BBICTYITAIOT MEKIYHAPOIHBIC aKThl, HATIPUMeP ApOUTPaKHBIN periia-
MeHT FOHCUTPAJI, Tunosoii 3akon FOHCUTPAJI o MmexxayHapoTHOM KOMMeEp-
yeckoM apouTpaxke. Takue oOmmenpru3HaHHbIC M aBTOPUTETHBIC aKTHI SIBIISTIOTCS
OPUEHTHUPOM TSI HAIIMOHAIBHOTO HOPMOTBOPYECTBA 1 ITOJIOXKEHBI, B YaCTHOCTH,
B ocHOBY 3akoHa 0 MKA u ®denepaabHOTO 3aKOHA O TPETEHCKUX Cyaax.

Taxum 06pa3oM, MOKHO 3aKJTIOUNTh, YTO TApaHTUN O€CTIPUCTPACTHOCTH JIJIST
TPETECKOTr0 CyabM XOTSI M JOCTATOYHO BBHICOKM B CIIIy HEOOXOIMMOCTH 0Oe-
CIICUNTH IIPABO Ha CIIPABEIIINBOE pa30MpPaTeIbCTBO, TEM HE MEHEE He SIBIISTIOTCS
ITOJTHOCTHIO MACHTUYHBIMU U COBIANAIOIINMU C TapaHTUSIMU O€CIIPUCTPACTHO-
¢ty B rocygapcTBeHHBIX cymax. ECITY He TpeOyeT nx IMOTHOM TOXIEeCTBEHHOCTH,
ITOCKOJIbKY MUHUMAJIBHBIN CTAHIAPT CIIPaBEIUIMBOTO pa30MpaTeIbCTBA IS Tpe-
TEUCKOTO Ccyaa HIKE, YTO OOBSICHSIETCS €ro IIPaBOBOI IIPUPOIOIA.

Ecmm 061 B MeXXITyHApOTHOM, MTHOCTPAHHOM M POCCUIICKOM TTpaBe ObLT ObI ycTa-
HOBJICH ITOJTHOCTBIO OMMHAKOBBIN YPOBEHb TPEOOBAHUI K CYIbSIM TOCYIapCTBEH-
HBIX CYIOB M TPETEHCKUM CyIbsIM, apOMTpaM MeXIyHAPOIHBIX KOMMEPUECKIX
apOuTpaxeil, TO B 3TOM cjlydyae He ObLJI0 Obl HEOOXOAMMOCTHU B TOM pa3HOOOpa-
31K (DOPM 3aIUTHI TPAXKIAHCKUX ITPAB 1 pa3pellIeHUs CIIOPOB, KOTOPhIe BEIpaba-
THIBAJIMCh HA TIPOTSDKEHUM TIPABOBOI MCTOPUM YesloBedecTBa. MeXmy TeM, Kak
CITpaBeUTMBO OTMEYAIOCh B KiIacCuiecKoii padote mmpodeccopa FO.K. Ocuriona,
«[m]uddepeHIIMPOBaHHOE TIPABOBOE PETYIMPOBAHNE OOIIECTBEHHBIX OTHOIIICHUA
00yCIIOBITMBAET 1 MHOTOOOpa3ye BOZHUKAIOIINX Ha 3TOI OCHOBE HOPUIMIECKIX

' Cwm.: Komapoe A.C. OcHoBomoIaraoue IpuHIKIL TpeTeiickoro cyna // Bectauk BAC P®D.
2001. Ne 4. C. 91—-92.

2 Tamxe. C.91.
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JIeJI, KOTOPOE 3aCTaBIISIET UCTIONB30BATh PA3TMUHbIE (DOPMBI UX Pa3pPEIICHUSI»'.
TakuMm 06pa3zoM, MHOXKECTBEHHOCTh (POPM pas3pelieHus IOPUANIECKUX NeT 00b-
€KTUBHO HEOOXOoaMaZ.

Haubonee cywecmeennble pazauuus 6 cooepicanuu mpebosanuil cy0seKmugHoll
U 00BeKmMUBHOL becnpucmpacmHocmu, npedssasanembvlx K 20cy0apCmeeHHbIM U mpe-
meiickum cyobsam, 3aKaiouaromes  caedyrouem. Bo-TiepBbIX, CIeIyeT UCXOAUTD U3
CHCTEMHOCTY TIOHUMAaHWUSI COiepKaHusl 1 AeiicTBUs TpuHIUIOB. [1o cripasen-
JIUBOMY 1 00OCHOBAaHHOMY MHEHUIO aBTOPUTETHBIX TIPEACTABUTENICH TOKTPUHBI
LMBUJIMCTUYECKOTO TIpOIiecca, MPUHIIUATIBI TTPOILIECCYATBHOTO TIpaBa SBISTIOTCS
cOaTlaHCUPOBAHHOW CUCTEMOI, U BBIJIEJIEHUE OHOTO U3 HUX HE JOJDKHO yMaJISITh
POJIb IPYTUX, TIOCKOJIbKY TOJTBKO B CUCTEME BO3MOXKHO MMOHUMAaHKE KaXIOTO U3
MPUHLIUIIOB?, B TOM YKCJIE ONPENEISIOINX TPETEIHCKOE pa3dupaTeIbCTBO U CTa-
Tyc Tpereiickux cyneit. Kak cmpaBemiuBo nucana H.A. YeunHa, «KaxXabiii TpyH-
LIUTI CAMOCTOSITEJIEH, HO HE aBTOHOMEH, T.€. OH MOXET ObITh BKJIIOUEH B CUCTE-
My TOJIBKO TIPW YCJIOBUM BHYTPEHHEN CBSI3U C OCTAJTbHBIMU TTPUHLIUTIAMU»*.
[TosTomy mpuHIIMT 6€CTIPUCTPACTHOCTH TOJKEH COOTHOCUTHCS B PAMKaX CUCTE-
MbI IPUHIIUTIOB TPETEMCKOTO pa3dupaTeIbCcTBa C aBTOHOMUEN BOJM CTOPOH,
KOH(DUIECHITMATBHOCTHIO U APYTUMU OCHOBHBIMU HaYaJIaMU NesITEIbHOCTU TPe-
Tetickux cyneit. [ToaTomy B TpeTeiickux cynax HeT MyOJIMYHOCTU U TJIAaCHOCTH,
TTOCKOJIbKY 3TU TIPUHITUIIBI TIPUCYIIIN TOCYAAPCTBEHHOMY CyIOTPOU3BOJICTRY.

Bo-BTOpBIX, OECTPUCTPACTHOCTDH TPETEHCKUX Cyaell XapaKTepusyeT Ooiee
IMPOKKE NUCTIO3UTUBHBIE TIOJTHOMOUHS CTOPOH, TTO3BOJISTIONINE UM CAMUM KakK
JIOTOBOPUTHCS O TIOPsIaKe (POPMUPOBAHUST COCTaBA TPETEHMCKOTO Cyna, Tak 1 chop-
MUPOBATh €T0 COCTaB Ha OCHOBE YKa3aHHOI ToroBopeHHocTH (cT. 10 Penepanb-
HOTO 3aKOHa 0 TpeTeiickux cynax). [IpaBo Ha ydactue cTOpoH criopa B (hopmu-
pPOBAHUM COCTaBa TPETEHCKOTO Cy/a SIBISETCS OMHUM U3 OCHOBOIIOIATAIOIINX,
MMOCKOJIbKY OMPENEISIeTCS B LIEJIOM JOTOBOPHOW MPUPOIO TPETEWCKOTO Ccyaa
Y TPETECKOTO pa30oupaTehCcTBa.

! CM.: Ocunog F0.K. TlonBe1OMCTBEHHOCTD Iopunnieckux nein. — Cepmiosck, 1973. C. 107.

2 Cwm.: Yewom /.M. Cy6pekTuBHOE mpaBo u hopmsl ero 3amutsl. — JI.: U3n-so JIT'Y, 1968. C. 54.

3 Cwm., HATIIpUMED, O CUCTEMHOM ITOHUMaHUU TpUHLIKIIOB: Yeuuna H.A. OCHOBHBIC HATIPABICHUS

Pa3BUTUSI HAYKW COBETCKOTO IpaxKIaHCKOTO TpolieccyaibHoro npasa. — JI.: M3n-o JITY, 1987.
C. 83—86; Caxnosa T.B. Kypc TpaxkiaHCKOTro Ipoliecca: TeoOpeTHIeCcKre Havyajla U OCHOBHBIE
uHCTUTYTEL. — M.: Boarepc Kiysep, 2008. C. 86—88; I'paxxmanckuii mporecc: YueOnuk / [Ton
pen. M.K. Tpeymnukosa. 5-¢ uzna. — M.: Craryr, 2013. C. 61, 62 (aBTop miaBel — B.B. Morya-
HoB); ['paxxmanckuit mponecc: Yueobnuk / [lox pen. B.B. Spkosa. 9-e uzn. — M.: Undorponuk
Menua, 2014. C. 27, 28 (aBTop m1aBbl — M. B. PelleTHukoBa); ApOUTpakHBIi ITpoliecc: Y4eOHUK /
Tlon pen. B.B. SIpkoBa. 6-¢ u3n. — C. 39—42 (aBtop riassl — B.B. fIpkoB).

4 CM.: Yeuuna H.A. Ykas. cou. C. 83.
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B 10 xe BpeMsI, KaK M3BECTHO, COCTaB TOCYIapCTBEHHOTO cyna (hOpMUPYeTCs
B TIOPSIIKE, MCKITIOYAIOIIeM BIUSIHIE Ha ero (hopMUpOBaHUE JIUII, 3aMHTEPECO-
BaHHBIX B CXOJIE CYIeOHOTO pa30MpaTebCTBa, B TOM YHMCIE C UCTIOIh30BaHUEM
aBTOMATU3MPOBAaHHON MH(MOpMaIIMoHHOU cucTteMsl (4. 1 cT. 18 AIIK P®, 4. 3
cT. 14 I'TIK P®). BmecTe ¢ TeM CTOPOHBI B apOUTPasKHOM IIPOIIecce IIPU PacCMO-
TPEHUM JIeJI C yIacTHEeM apOUTPaXKHBIX 3acefaTesicii MeJId TIPaBo B COOTBETCTBUH
¢ mepBoHavabHOM penakiueii cT. 19 AIIK P® (mo ee msmeHenus OenepaabHBIM
3akoHOM OT 27 utojisg 2010 . Ne 228-D3) BeIOMpaTh KAaHAUIATYPY apOUTPaAKHO-
rO 3acemartelisl IUIsl paCCMOTPEHMS JIeJla M3 CITMCKa apOMTpakKHBIX 3acemaTelieit
U TIPEACTABISAT €€ apOUTPAKHOMY CYIY.

B-Tpethux, TpeTeiickue cyapu paboTaloT He Ha MPoheCCHOHAILHOM OCHO-
Be, 3aHMMAIOTCS IPYTUMHU BUIAMU IeSITeIbHOCTH, KaK IIPaBUIO0, FOPUINIECKOTO
XapakTepa, B CBSI3U ¢ YeM Y HUX HEM30€KHO BO3HUKAIOT 00JIee TeCHBIEC mpodec-
CHOHAJIbHBIC CBSI3M C IPYTUMU MPEICTABUTEISIMA IOPUINIECKOTO COOOIIeCTRa'.

B-ueTBepThIX, TPETEMCKUI CYIbsl HEOOSI3aTEIbHO HOKEH ObITh MPaskKaaHuU-
HoM Poccuiickoit @enepanun?; KpoMe TOro, HeOOXOIMMO TOJIyYUTh COTJIACUE OT
M30paHHOTO (DM3MIECKOTO JIUIIA Ha OCYIIEeCTBICHNE ITOJTHOMOYNI TPETEHCKOTO
cyabr. MexXmy TeM CyIbs TOCYTIapCTBEHHOTO Cyla JOJIKEH MMETh IPaKIaHCTBO
Poccniickoit ®enepamnuu, 1 OCYIIECCTBICHNIE MM ITOJTHOMOYMIA ITO0 PACCMOTPEHUIO
IIeJT HE MOKET OBITh ITOCTaBJICHO B 3aBUCHMOCTD OT €T0 SKeJIaHMSI.

B-1TBIX, IMEIOTCSI HEKOTOPHIE PA3IMUIsS OCHOBAHUIA 1 TTOPSIIKA YCTPAHEHMST Oec-
MIPUCTPACTHOCTY TOCYIAPCTBEHHBIX 1 TPETEUCKIX CYIIeit, 0 YeM pedb ITOMIET naee.

5. Bo3MoKHO Jin peAbSBAATh TPeOOBAHNE OECIPUCTPACTHOCTH
MOCTOSTHHO JIEHCTBYIOIEMY CYy B I1€JIOM HJIM OHO MOXKET MPEIbSBJIAThCS
TOJIbKO KOHKPETHBIM CY/IbSIM TAKOTO cyaa?

E.A. Bunorpanosa B cBoe BpeMsl CIpaBeJIMBO 0OpaTujia BHUMaHME Ha TO,
YTO MpYU MOHUMAHUU TTPABOBOM MPUPObI TPETEHUCKOTO cy1a HEOOXOAUMO U30e-
raThb OTOXIECTBJIECHMUS TTOCTOSTHHO JEMCTBYIOLIETO TPETEHCKOTO cyda ¢ KaKou-
JINOO OpraHU3aIMOHHO-TIPaBOBOI (hopMoit. CaMm 1o cede TpeTeiCKMii cy/ B KOH-
KPETHOM JIeJle — 3TO OAHO WM HECKOJIbKO (PU3UYECKUX JIUL, KOTOpble U30pa-
Hbl CTOpOHAMMU [JIsl paspeleHus cnopa. [loatoMmy coznanue, Hampumep, oo1Ie-
CTBa C OrPAaHUYEHHOMW OTBETCTBEHHOCTBIO ¢ Ha3BaHUEM « TpeTelCKuil cyn» uiun

' CM.: Acockos A.B. Yka3. cou. C. 73.

2 Cwm.: KommenTapuii k DenepanbHoMy 3akoHy «O Tpeteiickux cynax B Poccuiickoit Peneparmmn» / OTB.
pen. AJI. Makosckuii, E.A. CyxanoB. — M.: Crartyt, 2003. C. 41 (aBTOp KOMMeHTapust — A.A. KocTuH).

3 Cwm.: Apbutpaxuslii pouecc: Yue6nuk / [Tox pen. B.B. SIpkosa. 1-e uzn. — M.: IOpucts, 1998.
C. 416, 417.
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«MexXIyHapomHbIii KOMMEPYECKUI apOUTPak» BOBCE HE 03HAYAET, YTO UMEHHO
nanHoe OOO BBHITIONHAET UX PYHKIINU.

KoHKpeTHEBIE fejTa pacCMaTpUBAIOT TPETEHMCKME CYIbU, a He TPETEUCKUE CYIbI,
ITO3TOMY HEIOITYCTUMO CBS3bIBAaTh OOBEKTUBHYIO O€CIIPUCTPACTHOCTh C OpraHn3a-
L€l TPETEICKOro Cyaa, MOCKOJIbKY Pa30MpaTe/IbCTBO OCYILECTBIISIIOT TPETEICKIE
cynpu. CienyeT HOHMMATh, YTO, KOTIa Mbl TOBOPUM O OECITPUCTPACTHOCTU TPeTeli-
CKOTO CyJia, MbI BCET/Ia TOBOPUM O OECITPUCTPACTHOCT MMEHHO KOHKPETHOT'O COCTa-
Ba cyjel TpeTeiickoro cyaa, 00 Ux cBOOOAE OT KaKUX-JIMOO BIMSIHUI CO CTOPOHBI
YYaCTHUKOB pacCMaTpPUBAaEMOTro criopa. Peun 1 He MoKeT ObITh O O€CIIPUCTPACTHO-
CTU OpraHu3aluu, 00eCIeYnBaIOLIEH IesITeIbHOCTb TPETEMCKOTO Cya, OCKOJIbKY
COCTaB TPETEMCKOro Cy/ia M OpraHu3aIusl, 00ecreurBalolIne ero AesTeIbHOCTb, —
5TO pa3HbIE ITPABOBbBIC TTOHATHSI, CYIIECTBYIOIINE KaXKI0e B CBOei TiockocT. Poib
TaKOM OpraHM3alyy, KaK IpaBUjIo, CBOAUTCS K YTBEPXKIECHUIO TOKYMEHTOB O Tpe-
TEICKOM Cy/Ie, MaTepUaIbHO-TEXHUYECKOMY 00ECIIEYEHUIO €r0 AesITeIbHOCTH, IIPU-
HSITUIO Y pacIpeie/IeHUIO TPETeCKOro cobopa, MpenoCcTaBIeHIO TIOMELIEHUST ISt
pa3dupaTeIbCcTBa, OTHAKO caMa ITo cebe OHa TPETeMCKUM CY/IOM He SIBJISIETCSI.

[ToaToMy ocyllieCTBIEHKE IPEIYCMOTPEHHBIX 3aKOHOM 1 BHYTPEHHUMM JOKY-
MEHTaMU TPETEUCKOro Cyaa MOJTHOMOYMI M0 OpraHU3allMOHHOMY, MaTepraib-
HOMY 1 MHOMY O0€CTIeUeHUIO TPETEHCKOro pa3orupaTeibcTBa CO CTOPOHBI Opra-
HU3allUM, CO3IABIIEI TPeTeUCKUI CyI, HU B KOeil Mepe He HapyIIaeT rapaHTUN
00BEKTUBHOM OECIIPUCTPACTHOCTU, KOTOPbIE OTHOCSITCSI UCKJIIOUUTEILHO 1 00pa-
ILIEHBI TOJILKO K COCTaBY TPETEMCKOTO cyna, chopMUPOBAHHOMY JJIsI PACCMOTpE-
HUs1 KoHKpeTHoro criopa. O.KO. CKBOPLIOB B 3TOM IUIaHE TOYHO MOIMETHII, YTO
B TAaKOM CJIydae «H TOCYIapCTBEHHBIN CyI HE MOXET OBITh OOBEKTUBHBIM TIPU
PacCMOTPEHUM CIIOPOB € yUaCTUEM MYOJMYHBIX BIACTEM, TOCKOIbKY CO3IaeTcs,
(buHaHCcHpyeTcs 1 00ecreYnBaeTCs rOCyIapcTBOM M IIPEX/e BCEro MCIIOJIHU-
TeJIbHOM BIacThI0. AGOMIMPOBAHHOCT TOCYIaPCTBEHHOTO Cy/la C TOCYIapCTBOM
aBsgeTcs ¢pakToM. Ho 3Ta cBSI3b He MOXET paccMaTpUBAThCS KaK CTOJb CYIIe-
CTBEHHasl, YTO caMa I10 ce0e MelaeT OTIPABICHUIO IIPABOCYIUST .

Crenyroluii BaXKHbII BOIIPOC: 6 KAKUX CAYHASIX UMEem MeCmo HapyuleHue 2apaH-
muii 00seKmueHoll becnpucmpacmHocmu cydeil, 6 mom uucie mpemeiickux cyoei?
Sleasiromcest au 0anHble CAyHau HOPMAMUGHO YCAHOBACHHbIMU U S8ASEMCSL AU UX nepe-
uens ucuepnoiearouum ? Tlpy 0TBETe Ha MTAaHHBIN BOITPOC BasKHO ITOMIEPKHYTH CIICTY-
o1iee. Bo-TiepBhIX, Kak yxXe YKa3bIBaJ0Ch, pa3inyaloTcsl OObeKTHBHAS U CYObeK-
TUBHAasI OECITPUCTPACTHOCTh CYIEH TOCYIapCTBEHHBIX CYI0B U TPETEHCKUX CYIEH,
TO3BOJISIIONIAST B 3aBUCUMOCTH OT XapakKTepa YCTaHOBJIEHHOTO I0PUINIECKOTO
(akTa pemmTh BOIIPOC 0 HAJTMINHU OecIIprcTpacTHOCTA. Hanmpumep, ciaydan 00b-

' CMm.: Ckeopyos O.10. [IokTprHa OOBEKTUBHOM GECTIPUCTPACTHOCTH M €€ BIMSIHUAE Ha TTPAKTUKY
Tpeteiickoro pazouparensctBa. C. 119; On ace. busHec u yacTHble opucaukiyy // 3akon. 2012.
Ne 11 (CIIC «Koncynbrantllmoc»).
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€KTUBHOI U CYOBeKTUBHOI OECIIPUCTPACTHOCTH CyJEei onpenesieHbl B cT. 21, 22
AIIK PO u 16, 17 T'TIK P®, a takxe ct. 9 Konekca cyneiicKoi 3TUKHU.

Bo-BTOpEIX, Bce ciaydan 0ObeKTUBHOM 1 CYOBEKTUBHOM OCCIIPUCTPACTHOCTH
OTHOCSITCSI K TPETEUCKIM CYIbSIM KaK (DM3MUECKUM JIMIIAM, a He K OPTaHM3aLIMIM,
CO3IABIIIMM I 00pa30BaBIINM COOTBETCTBYIOIINIA TTOCTOSTHHO JCCTBYIOIINIA
TPETEUCKUIA CY/I.

B-TpeThux, HanmboJIee BaXKHO BBIICIUTH CyYal U CUTyallni OOBEKTUBHOM
OECIIPUCTPACTHOCTH, IIOCKOJIBKY UMEHHO OHU SIBJITIOTCST 0€3YCJIOBHBIMU OCHO-
BaHUSIMU TUCKBATM(UKAIIAN TPETEHCKOTO CYIbM 1 MCKITIOYAIOT JIFOOYIO BO3MOX-
HOCTB €T0 YUaCTHSI B TPETEHCKOM pa30MpaTeIbCTBE B COCTAaBE TPETEUCKOTO Cya.
Ha sT0 o6patun Buumanue KC P® B 11. 4 MOTMBUPOBOYHOIT yacTu [TocTaHOB-
nenust Ne 6-I1 npuMeHUTeTbHO K OeCIIPUCTPACTHOCTH apOUTPaXKHbIX 3aceaare-
Jiel TocynapCTBEHHbBIX apOUTPaXKHbBIX CYIOB:

«. .ap6I/ITpa)KHI>II71 Cyn, paspeuiada BOIpocC 0 TOM, UMEIOTCA JIM B KOHKPETHOM ACJIC JIETU-
TUMHbBIC OCHOBAaHU#, ITO3BOJIAIOIINE COMHEBATLCA B 6CCHpI/ICTpaCTHOCTI/I ap6I/ITpa)KHO-
ro3acenareiid, U IpruHruMas BO BHUMaHUE MHECHUEC JIML, 3asdBUBLINX OTBOI, UCXOAUT U3
TOro, 4TO HE CaMO 110 cebe MHEHUE urpacT pe€larouiy1o pojib, — pCIIarOIIUM ABJIACTCA
TO, MOI'YT JIM BO3BHUKIIHNE OIMMAaCCHUA CUYUTATBCA 00BEKTUBHO OOOCHOBAHHBIMU».

Ha 06beKTUBHYIO0 CTOPOHY OECIPUCTPACTHOCTU TaKXKe ObLI CleaH aKIEHT
mpu pa3paboTtke PykoBomcrBa MAIO 110 KOHDIMKTY MHTEPECOB B MEXKITyHAPOI-
HOM apOuTpaxe (myTeM BblaesieHus 6e3ycaoBHoro KpacHoro nepeuns)!, I1paBui
0 OecTIpUCTPaCTHOCTH U He3aBUCUMOCTHU TpeTeiickux cyneit TTITT P2,

B wactHoctH, PykoBoactBo MAIO nmo KOHGINKTY MHTEPECOB B MEXKIyHa-
POIHOM apOMUTpaxe COMepXKUT 0e3ycaoBHbIA KpacHblil mepedyeHb, YCIOBHBIN
Kpachbrit mepeuenb, OpankeBblii 1 3eneHbiii iepeynu. be3yciaoBubrit Kpac-
HBII TIepeYeHb CONEPKUT CIIydan, KOTOPBIE CBUICTEIBCTBYIOT O HATMINY (haKTOB,
BbI3bIBAIOLIMX 0€3yCJIOBHBIE COMHEHUSI B OECIPUCTPACTHOCTU U OObEKTUBHOM
KOHMJIMKTE MHTEPECOB:. Y CIOBHBIN KpacHBIif ITepeueHb OXBaThIBAE€T CUTYAIIUH,
KOTOpEHIE SIBJISTFOTCST CEPhEe3HBIMU, HO HEe Upe3MEpPHO TsKeIbIMU, a OpaHKeBBI

' CM.: PykoBomcTBO MexXIyHApOIHOI aCCOLMAIMN IOPUCTOB ITO0 KOH(IUKTY MHTEPECOB B MEKIY-
HaponHoM apoutpaxe // Tpetetickuii cya. 2008. Ne 2. C. 39. Cm. HOBYyI0 penakimo: www.ibanet.
org/Publications/publications_IBA_guides_and_free_materials.aspx.

2 00 srom nuieT A.B. AcockoB, BXOAMBIINIA B coctaB Paboyeil rpyriibl 1o pa3pabotke ITpaBui
(cM.: Acockog A. B. KommeHnTapuii k [TpaBuiam o 6ecripucTpacTHOCTH U HE3aBUCUMOCTHU TPETeii-
CKUX CYIeii, yTBepKIeHHBIM TOoproBo-npombluieHHOM nanaroit Poccuiickoit deneparmu // Bect-
HUK MEXIYHapoIHOTro KomMmepueckoro apourpaxa. 2011. Ne 1(3). C. 153).

3 Tpereiickuii cya. 2008. Ne 2. C. 44.
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TepeYeHb BKIIIOUAeT HeMCUYepITaeMblIii TiepedeHb KOHKPETHBIX CUTYALIMiT, KOTOPBIC
MOTYT BBI3BaTh 000CHOBAHHBIC COMHEHMS B OECITIPUCTPACTHOCTH WJIN He3aBUCH -
Moctu apourpa'. [TosTomy cutyarmu, BKoueHHBIe B KpacHbIit 1 OpaH:keBbIi
TepeyHu, 0€3yCITIOBHO, TPEOYIOT pacCKPHITUS MHGMOPMALIMI apOUTPOM.

IIpumepHO TakuM ke 00pa3oM nocTpoeHbl poccuiickue [IpaBuna o becripu-
CTPACTHOCTU M HE3aBUCUMOCTH TpeTeHCKUX cyneit. B cT. 5 ykazaHbl «O0CTOSITEITb-
CTBa, 0€3YCJIOBHO MPEMSTCTBYIOIIME OCYIIECTBAEHUIO MTOJTHOMOYMIA TPETEUCKOTO
cyaby» (0e3yCIOBHBII KPACHbII IIEpeYeHb), B CT. 6 — «O0CTOsTeIbCTBA, TPEOYIO-
e PaCKPHBITUSI» (OpaHKEBHIN IIEpeUeHb), a B CT. § — «O0OCTOSATEeIbCTBA, HE Tpe-
OyIOIIME PACKPHITUS» (3CJICHBII TIepeIeHb)2.

Takum 06pa3oM, IJTaBHBIM CTAHOBUTCSI OTIPENICIIATD TIepevYeHb CTyJacB, BbI3bIBA-
IOIIX COMHEHUST B OOBEKTUBHOI OECIIPHUCTPACTHOCTH TPETEHCKUX CYIIEH, TTOCKOITb-
KY TpeTeCKMe CYyIb U apOUTPHI, KaK U CYIbH TOCYIapCTBEHHBIX CYIOB, 00SI3aHBI
OBITH HE3aBUCUMBIMU M OCCITPUCTPACTHBIMU U JOJDKHBI IOBOIUTH IO CBEICHUSI CTO-
POH, TPETEIMCKOTO Cyla 1 APYTUX apOUTPOB JIFOOBIC 0OCTOSITETHCTBA, CITOCOOHBIC
TIOBJIVSATH Ha COOIONEHNE TAaHHBIX IIPUMHIIMIIOB MJIM CO3IAOIINe 000CHOBAHHBIC
00BEKTUBHBIC COMHEHUS B X TapaHTUpOoBaHHOCTH. OCHOBaHMS 1 TTpaBUJIa 3asiBiIe-
HMSI OTBOJIA OTIPEICNICHBI B CT. 8, 11, 12 MemepaqbHOTrO 3aKOHA O TPETEHCKUX Cyaax
ncr. 12, 13 3akona o MKA. Yka3zaHHbIe IeIiCTBUST OCYILIECTBISIOTCS Y>Ke Ha CTaTun
(opMmpoBaHUS cocTaBa apOMTpaXka. 3HaYCHUE Ke JaHHOM CTaINy 3aKITI09aeTCs
B TOM, UTO «MIMEHHO HaUTeXKAIIIM 00pa3oM c(hOpMUPOBAHHBIN COCTAB TPETEICKOTO
cya HazeJIsIeTCsT KOMITeTEHIINE paccMaTpyUBaTh CIIOP Y IIPUHUMATH OKOHYATEITh-
HOE peIlIeHNE O ero pa3pelIeHn»:. Ha maHHoe 00CTOSTeIhCTBO 0OpaIiaii BHIMA-
HHME MHOTHE IpyTre creraaucTel, B yactHocTy O.FO. CxBOpIIioB-.

B ¢BsI131 C OLIEHOUHBIM XapaKTepoOM OOBEKTUBHOI OECIIPUCTPACTHOCTU OPU-
SHTHPOM 3IeCh JIJIST HAC MOTYT OBITH KaK ITOJIOXKECHUS PeKOMEHIaTeIbHOTO XapaK-
Tepa, coaepxkaiuecsd B [paBuiiax o 6ecripucTpacTHOCTU M HE3aBUCUMOCTH Tpe-
teiickux cyneit, yrBepxxaeHHBIX TIIIT P®, n PykoBonctee MAIO no KoHMINUK-
Ty MHTEPECOB B MEXIYHAPOJHOM apOUTpaxKe, TaK U HOPMbI POCCUICKOTO 3aKO-
HOIATEIBCTBA O TPETEUCKMX CyIax.

' Tpereiickuii cym. 2008. No 2. C. 44, 45.

2 CM. moapoOHbIi KoMMeHTapuii: Acockoe A. B. KommenTapuii K [IpaBuiam o 6eCIipucTpacTHOCTH
Y HE3aBUCHMMOCTH TPETEHCKUX Cy/iel, YTBEPKIeHHbIM TOproBo-npombllLieHHOM nanartoii Poc-
cuiickoit @eneparuu. C. 142—171.

3 Apb6urpaxHbiii ipotiecc: Yue6Huk / [Tox pen. B.B. SIpkosa. 6-¢ usn. — C. 719 (aBrop riaBbl —
E.A. Bunorpanosa).

4 Ckeopuyoe 0.10. Tpereiickoe pa3dMpaTeIbCTBO MPEANPUHUMATEIBCKUX CITOPOB B Poccun. — M.
Bosrepe Kitysep, 2005. C. 249.
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6. KC P® u nusmeneHne noaxoaoB CyaeOHOi MPaKTUKN

B nocaeoneii cydebroil npakmuxe 0blau 8bICKA3AHbI NPUHUUNUANbHBIE NOAONCEHUS
0 NOHUMAHUU OeCnpUCmMpPacmHoCcmu, Komopbvle 0mpajicarom nooxoo, HanpasaeHHblil
Ha pazepaHuverue 006eKMUBHOU U CYOBeKMUBHOI OeCnpUCmMpacmHOCmU, U 0eAaom
akyenm Ha npedssgaeHUU K apoumpam mpedoeanuii cyoseKmugHoil 6ecnpucmpacm-
Hocmu. B yactHocTH, B moctaHoBieHnn KC P® or 18 Hos6ps 2014 r. Ne 30-T1
«[To ey o mpoBepKe KOHCTUTYLIMOHHOCTHU MOJIOXEHMI cTaThu 18 DeaepaibHO-
ro 3akoHa «QO Tpeteiickux cynax B Poccuiickoit @enepanm», TyHKTa 2 9acTH 3
craTbi 239 ApOUTpaXkHOTO MpolieccyarbHOro Kogekca Poccuiickoit Menepanimn
n nyHkTa 3 crateu 10 @enepanbHOro 3aKkoHa «O HEKOMMEPYECKMX OpraHU3aLsIxX»
B CBSI3M C XKaJI000# OTKPHITOTO aKIMOHEPHOTO 0ob01ecTBa «CoepdaHK Poccun»»
ObLIO OTMEUEHO clieaylollee: HEOOXONMMO YCTAHOBJIEHUE «HAPYIIIEHUSI TPUH-
uIa O0ecIpUCTPACTHOCTUA MPU PACCMOTPEHNN KOHKPETHOTO CIIOpa MMEHHO
COCTaBOM TPETEMCKOTO Cyla, HO... [3TO] He MCKITIOYAeT YYET B ATUX LIESIX ero
OpraHu3alOHHO-TIPABOBBIX CBSI3€l CO CTOPOHAMM CIIOpPa».

Taxkast xxe mo3unms Obl1a BeicKa3zaHa B omnpeaesieHnn KC P® ot 9 nexabps
2014 r. No 2750-0 «ITo xajobe 3aKphITOrO aKIIMOHEPHOTO 00IIecTBa «SIMara-
3MHBECT» Ha HApYIIIEHNEe KOHCTUTYLIMOHHBIX IIPaB ¥ CBOOO ITYHKTOM 1 cTaThu 8,
cratheii 18 MepepanbHoro 3akoHa «O TpeTeiickux cynax B Poccuiickoit @enepa-
LIMKU» U TTYHKTOM 2 4yacTu 3 cTaThi 233 ApOUTpaKHOTO MPOLECCYaTbHOIO KOAEK-
ca Poccwuiickoit ®enepannm»:

«...Koncrurymonnsrit Cyn Poccuiickoit @enepatmu B [ToctaHoBieHun ot 18 HO-
s6pst 2014 roma Ne 30-TT oTMeTHIT BasXKHOCTb JOCTHKEHUST B KaXKIIOM KOHKPETHOM
ciydJae JOJDKHOTO OajlaHca MHTEPECOB BCEX JIMII, YUYACTBYIOIINX B COOTBETCTBYIOIINX
MPaBOOTHOIICHUSIX, Y MIPUHSITHUS pelleHUs, Hanbojiee OTBEYAIOIIETO TPeOOBAaHUSIM
CIIPaBEUIMBOCTH, T.€. UCXOMS U3 MPEAYCMOTPEHHBIX ACHCTBYIOLIUM MPABOBBIM PETY-
JINPOBAHUEM IPEAETOB YCMOTPEHUSI KOMIIETEHTHOTO CY/Ia M0 YCTAaHOBJIEHUIO OOCTOSI-
TEJTbCTB, SBJISIOLINXCS OCHOBAHMEM JIJISI OTMEHBI (0TKa3a B BbIAAUe UCTIOJTHUTETEHOTO
JINCTA Ha TIPUHYINUTEIHbHOE UCTIOTHEHNE) PEIICHUS TPETEMCKOTO CyIa, YTo MPearoa-
raeT HeoOXOIMMOCTb YCTAaHOBJICHUSI HAPYIIEHUS PUHLIMIIA OECTTPUCTPACTHOCTU ITPU
PAacCMOTPEHUN KOHKPETHOTO ClIopa UMEHHO COCTaBOM TPETEHCKOTO Cy/ia, HO MPU 3TOM
He UCKITIOUAET YUEeT B 3TUX LIEJISIX €T0 OPTaHM3alIMOHHO-TTPABOBBIX CBS3¢H CO CTOPOHA-
Mmu criopa. B nannom IocranoBnennu Koncrurymonnsiii Cyn Poccuiickoii @enepa-
LIMM TIPUILIET K BBIBOLY, UTO MOJIOKEHMUSI, CITy>Kallle OCHOBAaHUEM JJIs1 pEILIeHUs BOITPO-
€a 0 BO3MOXHOCTH BbIIaYU UCTIOJIHUTELHOTO JIUCTA HA TPUHYIUTEIbHOE UCTTOTHEHUE
pEUICHMS TPETEMCKOTO cyla — MPUMEHUTEIBHO K CITydasiM, KOTJIa CTOPOHA, B TTOJTb-
3y KOTOPOU MPUHSTO PEIIeHNE TPETEMCKOTO cya, SIBISIETCS OMHUM U3 ydpeauTeacit
ABTOHOMHOI HEKOMMEPUYECKOM OpraHu3alMu, Npu KOTOPOI CO3AaH NaHHBIN TpeTei-
cKuii cyn, — He mpotuBopedat KoHncrutymu Poccniickoit @eneparimm.
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CrietoBatesibHO, CaMU 110 ceOe MostokeHust yHKTa | cratbu 8 u cratbu 18 Denepab-
Horo 3akoHa «O TpeTeiickux cynax B Poccuiickoit @enepaimn», a Takke IMyHKTA 2 9acTH 3
cratbu 233 AITK Poccuiickoit Denepaiinyi, KOHCTUTYIHIMOHHOCTb KOTOPBIX TIOIBEPracT
COMHEHWUIO 3asiBUTEJIb, B CUJTY TPUBEACHHBIX MPABOBBIX MO3UIIMI KOHCTUTYIIMOHHO-
ro Cyna Poccuiickoit Denepaniv He MO3BOJISIIOT PACCMATPUBATh PELLICHUE TPETEHCKOTO
Cy/la KaK Hapyllaliiee rapaHTUK OObEKTUBHOM GeCIPUCTPACTHOCTH TPETEHCKOTO CyIa
0e3 yCTaHOBJIEHUsI KOMIIETEHTHBIM CY/IOM HapyIlIeHUs IIPUHIMIIA OECTIPUCTPACTHOCTH MTPU
PacCMOTPEHNUU KOHKPETHOTO CITOpa MMEHHO COCTABOM TPETECKOTO Cy/Ia, YTO He UCKITIO-
YaeT y4yeT B 3TUX LIEJISIX er0 OPraHU3alIMOHHO-TIPABOBBIX CBSI3€i CO CTOPOHAMU CIIOpa».

TonkoBanue KC P® nopnusiio Ha cyaeOHYIO MPAKTUKY TT0 KOHKPETHBIM JIeJIaM.
B yactaocTu, Onpenenernrem BC PO ot 30 mexkadpst 2014 r. Ne 304-5C14-495 o
neiny Ne A67-1587/2014 6Gbu10 IPUHSITO pelueHue 00 oTMeHe Onpeae/ieHUs CyIbu
BC PO ot 14 aBrycrta 2014 1. N 304-5C14-495 n epemade KaccallmOHHOM XKaJto-
OBI O0IIIECTBA C OTPAaHMYECHHOU OTBETCTBEHHOCTHIO «['e0TpecT» BMeCTe ¢ IeIOM
Ne A67-1587/2014 ApoutpaxHoro cyna ToMcKoit 061acTy IJIs1 paCCMOTPEHUS
B cynedbHoM 3acenanuu CyneOHOI Koyuternu mo skoHoMmdeckuM criopam BC PO.
Cxoxxast mo3unns obl1a BeickazaHa B OnipenenieHun BC PD ot 24 despans 2015 .
o meay Ne 304-2C14-5357, A81-2005/2014.

7. AdduampoBaHHOCTh = 00bEKTHBHAS 0ECIPUCTPACTHOCTD,
W «<HOBOE BHHO B CTapble MeXa»?

B riociieneit cyneGHOI IpaKTUKE MOXKHO HATH TOBOJIBHO CTPAHHBIE TTOJIOXKE -
HMSI, KOTOPBIE, TT0 CYTH JeJIa, 1e3aBYUPYIOT IpaBoByio rmos3nimio KC PD, orpaskeH-
HyI0 B ke ynmoMsIHyThIX [ToctaHoBmeHnn ot 18 Host0ps 2014 . Ne 30-IT u Ompe-
neneHun ot 9 nekadbpst 2014 . Ne 2750-0. B vactHoctu, Onpenenenue CynedHoI
KOJIJIETUM 110 3KoHOMM4YeckrM criopam BC P® ot 19 mapta 2015 1. Ne 310-DC14-
4786, c OIHOI CTOPOHBI, COAEPXKUT PsIi MHTEPECHBIX MOJIOXEHUI, HATTPUMED
0 BO3MOXKHOCTH ITPUMEHEHMST JOKTPUHBI SCTOIIIETb U KBATM(DUKALINY IENCTBUI
HEI00pPOCOBECTHOI CTOPOHBI, OCITAPMBAIOLIEN PEIIEHE TPETENCKOTO Cyla, Kak
3JI0yIIOTPEOJIEHHS TTPOLIECCYATBbHBIM ITPABOM.

C 1pyroii CTOPOHBI, BMECTO KATErOPUM OOBEKTUBHOIM OECIIPUCTPACTHOCTH,
akTUBHO Mcnojb3oBasiIeiicss BAC P®, B nannom Onpenenennu BC PO BBonutcs
roHsITHE adPUIMPOBAHHOCTU TPETEHCKOTO Cyaa, KOTOpasi, MaJo TOTO, IIPEIIT0-
JlaraeTcs B JIIOOOM ciIydae, ECJIM OHA M3 CTOPOH CBsI3aHa C yUpEIUTEIEM TPETeii-
ckoro cyna. B wactHoctu, B OnpeneseHn OTMEYaeTCs

<<HpaBOBa${ npupoaa TpeTefICKOI‘O paSGI/IpaTSHLCTBa B SKOHOMMYECKMUX OTHOLIEC-
HUAX OCHOBAaHA Ha CJIOXMBIIEMCA UCTOPUYECCKU ITIOHMMaHUUN TpeTefICKOI’O Ccyla Kak
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B.B. fipkos

opraHa pa3pelieHus CIIopoB MPpU 0O0BETUHEHUSIX TIPeAIIPUHUMATENIe MEXIy yJacT-
HUKaMU TaKOTo o0beAHeHs... B Takom cirydae Tpeteiickuii cyn 6ynet Bcerna addu-
JINPOBAHHBIM C 00EUMHU CITOPSIIIMMY CTOPOHAMM».

[Monarue apdmIMpoBaHHOCTH TPETEMCKOTO CylIa PacIpoCTpaHsIeTCs B TaH-
HoM OmpenesicHUH 1 Ha T CIIy4dau, KOTIa B TPETEMCKMIA Cy oOpaIaeTcs CTopo-
Ha, He SIBJISIOLIAsICSl yYYaCTHUKOM TaKoro oobearHeHust. [1pu aTom, 1o cytu nena,
B 3ToM OmipeesieHU BBOIUTCS ITPE3yMITIHIS aphUIMPOBAHHOCTH JIFOOOTO TPETeii-
CKOTO Ccyla B OTHOLIEHWU OJIHOM WJIM 00EUX CTOPOH, €CJTM ITOCTOSIHHO IEWCTBYIOLIMIA
TpeTecKuii cyn ObLT 00pa30BaH C y4aCTUEM XOTsI Obl OTHOM U3 CTOPOH cIlopa’.

Taxoii BbIBOI MPeACTABIISIETCS] CIOPHBIM 110 LIEJOMY Psiy TpuurH. Bo-1iepBbIX,
adpMIMPOBaHHOCTD B COOTBETCTBUH C TPAKIAHCKNAM, aKITMOHEPHBIM, aHTUMO-
HOTIOJIbHBIM U MHBIM 3aKOHOJIATEJIbCTBOM UMEET CTPOTOE I0OPUANYECKOE CONEP-
JKaHKe Y paclpoCTPaHSIETCS Ha AESTEIbHOCTh CYObEKTOB MPEANTPUHUMATETBCKON
NEeSITeTbHOCTH, CTIOCOOHBIX OKa3bIBaTh BIUSHUE 9KOHOMUUYECKOTO XapakTepa Ha
JIPYIUX CyOBbEKTOB TPaXXIaHCKOTO 000POTa.

Mexny TeM IesAITEIbHOCTh MOCTOSIHHO NEWCTBYIOILIETO TPETEMCKOTO cyaa
He SIBJISIETCS] IPEeANPUHUMATENBCKOM, a CIIOPbI pa3pelatoTcss KOHKPETHBIM COCTa-
BOM apOUTPOB, N30MpaeMbIX (Ha3HAYAEMbIX) CTOPOHAMU B COTJIACOBAHHOM MEXTY
HUMMU NOPSIIKE, KOTOPBIE TAKXKE B TAHHOM CJIydae, BbIMOJIHSS DYHKIMU TPEeTeH -
CKMX CylIei, He SIBISIOTCS npeanpuHumareassMu. Kakoe-1160 3KOHOMHUUYECKOE
BJIMSIHUE CO CTOPOHBI OPraHU3alliM, BbIMOJHSIIOLIEN (DYHKLIMY OOECTIeUeHU s IesI-
TEJIbHOCTHU MOCTOSIHHO IEUCTBYIOIIETO TPETEMCKOTO Cya, Ha TPETEMCKUX CYIEN,
U30paHHbBIX CTOPOHAMM, HEBO3MOXKHO XOT$I Obl B CUJIY TOTO, YTO UX A€SITETbHOCTD
(brHAHCUPYETCSI CAMMMHU CTOPOHAMH CIIOPA.

Bo-BTOphIX, BBemeHUe Mpe3yMnnu ap@uanpoBaHHOCTH TTOCTOSIHHO AeH-
CTBYIOIINX TPETEHCKUX CyI0B, ITO CYTHU AeJia, BO3poxaaeT oTBeprHyThiii KC PO
Te3UC 00 UX IKOOBbI MPUPOKAEHHOU OOBbEKTUBHOM MPUCTPACTHOCTU. MBI CHOBA
HaJIMBAEM C UCTIOJIb30BAHUEM APYTUX CJIOB «<HOBOE BUHO B CTAPBIE MEXa».

B nanHoM citydae 5TOT 10BOJI, BBIIJISIIEN COBCEM CTPAHHBIM, TOCKOJIbKY caMa LieJTb
J11000¥i TOProBO-MPOMBILIIJIEHHON MaJIaThl 3aKJIIOYAETCS B OObENIMHEHUU Ha OTTpe/ie-
JIEHHOM TEPPUTOPUU BCEX 3HAUYUMBIX CYOBEKTOB MPEANTPUHUMATEIBCKOM NEATEIbHO-
CTH, ¥ B CWJTy OTHOTO 3TOT0 (haKTa B paMKax ITOJTOOHOI JIOTMKU TaKOM TPETEMCKMIA CyI,
00BSIBIISIETCS 3apaHee adMIMPOBAaHHBIM CO BceM Oojice-MeHee 3HAYMMbIM OM3He-
coM maHHoTO perroHa (B OnpeneneHnn pedb naeT o CMOJIEHCKOM 00J1aCTH ), €CITH Ta
JIM0O MHAsi KOMMEpPUYECKasi OpraHu3aliys yruiadymBaeT wieHckue B3Hockl B TTII, Bo3-
MOXHO, BEChMa CUMBOJIMIECKIE TT0 pa3Mepy. TeM caMbIM, (paKT WICHCTBA B PETHO-

' B mannom Onpenesnenun CyneGHOM KOJUTETHH 1o 9KoHoMuueckuM criopam BC P® nonsitre adpdbu-
JIMPOBaHHOCTH M adUIMPOBAHHOTO TPETEICKOro Cya UCIoib3yeTcst 15 pas.
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HanbHOU TIIIT 1 yrinata B Hee B3HOCOB CO3[1al0T TIPU TAKOM ITTOAXO0/IE SIKOObI Ipe-
3yMIIMI0 apPrmmpoBaHHOCTH ¢ co3maHHbIM TTIIT TpeTeiickM cyoMm.

B-tpetpux, B onpenenennu orBepraercs noaxon KC PD, KoTopwlii He UCITOTb-
3yeT noHsITHe apOUIMPOBaHHOCTH, a «ITpeIToIaracT HeOOXOIUMOCTh YCTaHOBIIC-
HUST HApyIIeHUS IPUHIINIIA OeCTIPUCTPACTHOCTH TIPU PACCMOTPEHNN KOHKPETHO-
TO CITOpa UMEHHO COCTaBOM TPETEHCKOTO cyaa, HO IIPH 3TOM He MCKITIOYAeT yIeT
B STUX LIEJISIX €TO OPTaHU3aIIMOHHO-TIPABOBBIX CBSA3EH CO CTOpOHAMMU CITopa». MexX-
Iy TeM TIOHSITUSI OpraHU3allMOHHO-MPABOBOM CBSI3U U Mpe3yMnuuu ahduinpo-
BaHHOCTU HETOXIECCTBEHHBI, TTIOCKOJIBKY Pa3JIMYHEI IT0 chepe IeHCTBIS, CrIoco0aM
YCTaHOBJICHUS U pacIipeneicHns OpeMeHH TOKa3bIBaHUS, IPYTUM KPUTEPUSIM.

B-uetBeptrix, Onpeneinecane BC PO cHoBa cMemIMBaeT TTOHSATHS TIOCTOSTH-
HO JIEWCTBYIOLIETO TPETEMCKOro cy1a U KOHKPETHOTO COCTaBa TPETENCKOTO cyaa
(buzmyeckux Uil — apOUTPOB), CO3TAHHOTO CTOPOHAMU CITOpa TSI €TO pa3pe-
meHus. [Ipesymmimst adhGrImpoBaHHOCTH PaCIIPOCTPAHSIETCS KaK Ha ITOCTOSTH-
HO NEUCTBYIOLIUI TPETEUCKUI Cyl B CUJIy €T0 CO3IaHMsI C y4aCTUEM OOHOU U3
CTOPOH CMOpa, TaK U Ha (DU3NYECKUX JIUL, U30PAHHBIX CTOPOHAMHU B KAYECTBE
TpeTelcKMX cyneit. MeXmy TeM Takoe CMeIlleHe HeIOMYCTUMO 110 TIPUYMHAM,
0 KOTOPBIX y3Ke TIHCAJIOCh BHIIIIE.

ITosToMy GoJiee mpaBUJIbHBIM ObLIO Ol OCHOBBIBAThCS B CYACOHOI TTPAKTUKE
apourpaxsbix cynoB 1 BC P® Ha akrax KC P®, a He BBOIUTD MO BUIOM HOBBIX
TIOHSITUHI CTaphle, TeM CaMbIM (haKTUUIECKHU TTepecMaTpuBast ITO3ULINI0, ChopMu-
POBAaHHYIO B paMKax KOHCTUTYIIMOHHOTO CYIOIIPON3BOICTBA.

8. 3akmouenune

Takum 006pa3oM, BasKHO MOAUYEPKHYTh, YTO KaK OObEKTUBHASI, TAK U CYyOBEKTHB-
Hast 0eCTIPUCTPACTHOCTD (DM3NIECKUX JIUI] — TPETEHCKUX CyIeii He CYIIIECTBYIOT
caMH 110 cebe, a OTHOCATCS NCKITIOUUTEIIBHO M OOCYKIAIOTCS BCETIa TOJIbKO B KOH-
TEKCTe KOHKPETHOTO TPETEHCKOTO pa30oMpaTebcTBa M B OTHOIIIEHUH YCTAHOBIIC-
HUS B3aMMOCBSI3eH M UCKITIOUCHUsI COMHEHUI B O€CTIPUCTPACTHOCTA KOHKPET-
HBIX (PM3UUECKMX JIUI] B KOHKPETHOM COCTaBe TpeTelickoro cyna. KoHmenmms
OOBEKTUBHOM OECITPUCTPACTHOCTH MJIM 3aMEHSIIOIIAS ¢¢ KOHIICTILIMS TIPe3yMII-
1 apPUIMPOBAHHOCTU TPETEMCKOTO CyIa BPSI JIM COCTOSITETbHBI M HE MOTYT
OBITH TIOJIOXKEHBI B OCHOBY BHIBOJIOB O HAIMYMU (DAKTUICCKUX OOCTOSITECITHCTB,
CBUIETEIBCTBYIONIMX O IPUCTPACTHOCTY TPETEMCKUX CYNIEH.

Bonee mpaBuIbHBIM U TOUYHBIM siBJIsteTcs monxon KC P®, mipemrararoriero
HCCIIe0BATh HAIMUKE OPTraHN3aIIMOHHO-TIPABOBBIX CBSI3€1 TPETEMCKOTO Cyma co
CTOPOHAMMU CTIOpA TIPH TTOSIBIICHUY COMHEHU B 0€CTIPUCTPACTHOCTH TPETEHCKIX
Cyzeii TTo0 TaHHBIM OCHOBAHMUSIM.



TOTEMbI U TABY B TPETEMCKON COEPE:
NMOCTAHOBJIEHUE KC P® N2 30-1 Mo nosogy
OBbEKTUBHOW BEECMPUCTPACTHOCTU
U HESABUCUMOCTU APEUTPOB

A.N. MyPAHOB (WWW.MURANOV.RUJ,

K.10.H., goueHT MITMO (Y) MU, Poccuu,
yNpasAsoLnil napTHep Koaaernu agsokaTos

«MypaHos, YepHsakos 1 napTHepsl» (www.rospravo.ru,
apbutp MKAC n MAK npn TT1 PO

20 Hos10pst cTasio u3BecTtHO o NpuHATHM KC P® mmocraHoBieHus ot 18 Hos-
ops1 2014 1. Ne 30-TI1, mocBsiieHHOTO TpeTelickuM cynam, — «I1o aeny o mpoBepke
KOHCTUTYILIMOHHOCTH TOJIOXKeHUI cTathk 18 DenepaibHoro 3akoHa «O Tpereli-
ckux cygax B Poccuiickoit @eaepannm», myHKTa 2 yact 3 cratbu 239 AITK PD
n niyHkTa 3 ctatbn 10 MdenepanpHoro 3akoHa «O HEKOMMEPYECKUX OpraHM3a-
HUsIX» B ¢BsI3U ¢ Xkanoboit OAO «CoepbdbaHk Poccum»» (nanee — IloctaHoBe-
Hue Ne 30-1IT)'.

Ero npuHsTue 66110 BhI3BaHO No3uiueit Boiciiero Apourpaxktoro Cyna P®
(mamee — BAC P®), BeipaxkeHHo# B [TocTaHOBJIEHUM TMOCIEAHEro OT 16 mrost
2013 1. Ne 1567/13 no moBoy BOIIPOCOB HE3aBUCUMOCTH U OECIIPUCTPACTHO-
CTU TpeTeiickux cyaeil. MHoTHe 10pucThl pacueHuan naHHoe I[loctaHoBieHue
BAC P® kak BecbMa HEOJHO3HAYHOE 1 OMTACHOE /IS TPETEMCKOro pa3onparesib-
ctBa B Poccuu. He cornacunock ¢ Hum u OAO «CoepbanHk Poccun», Tak Kak
BAC P® orMeHMJT BBIHECEHHOE B €T0 MOJIb3Y TPETEHMCKOE pelieHre, PEILUB, YTO
K0J1b cKopo 310 OAO ObL10 OMTHOBPEMEHHO YYaCTHUKOM HEKOMMEPUECKOIt opra-
HU3ALMU, [IPU KOTOPOM AEUCTBOBAJ BBIHECILIMMN TAKOE PELLIEHNE TPETEMCKUM CY/L,
TO TpeOOBaHME HE3aBUCUMOCTU U OECITPUCTPACTHOCTU TPETEHCKUX Cyneit cobTo-
neHo He 6bu10. KC P® nonaepxain OAO «CoepbaHk Poccnm», ckasas pakTuye-

' 4 He MOry He MO6IaroIapUTh 3a TUTOAOTBOPHYIO ITOMOIID B TOMCKE MH(MOOPMALIUH [IJIs1 HACTOSIIIIEN
cratbk A.W. BeseroBy, loprcTa KOJIJIerMu aiBoKaToB «MypaHOB, YepHSIKOB M MapTHEPbI».
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ToTeMbl 1 Taby B TpeTeiickoi cdepe: MoctaHosnenne KC PO N 30-1

cku cienyrotiee: mo3ust BAC PO ciumkoM pannKaibHa, a B KaXKIOM OTIEIb-
HOM cJTydae HaJo pa3dupaThbes OTAEIBHO!

KT0-TO MOXET yCMOTPETh B TAKOM ITOCTAaHOBJICHUHM XeJTaHUE «ISITHYTh MEPT-
BOTO JIbBa», HO 3T0 He Tak. KC P®d, ckopee Bcero, MpuHsI ObI 3TO ITOCTAHOB-
JieHue u 1pu «<kuBoM» BAC P®: TeMbl HE3aBUCUMOCTHU U OECIIPUCTPACTHOCTH
TPETENMCKUX Cyleil — KakK y3Kue, TaK U OOIIMPHbIE — JIOOOIBITHBI U 151 1OpU-
CTOB, ¥ IUISI MHOTUX TOCYIAPCTBEHHBIX CyAei, paBHO KaK 1 I 00Jjiee IMPOKMIX
KPYTOB: KaXKIOMY B CUJTY Y€JIOBEUYECKOM ITPUPOIbI XOUETCS CABITh HE3aBUCUMBIM
¥ OeCIIPUCTPACTHBIM, OMHOBPEMEHHO ITOI03peBas IPYTUX B YKIOHEHUH OT Hece-
HUSI 3TOTO foJjra (6ojee Toro, N3-3a 3TOTO BOITPOCHI HE3aBUCUMOCTH U OEeCTIpH-
CTPACTHOCTH MOTYT Ka3aThCs Ha TIEPBBII B3IJISII HECTOXHBIMU, UTO, KOHEYHO XKe,
He TaK). UHBIMA CJIOBaMM, TEMBI 3TO BEUHEIE.

Kpome Toro, oHu Takke B 11€JIOM TOJIUTUYECKU HEUTpasIbHbIe M O€30MacHbIE,
OITHAKO BITCYATJIUTDH IOPMCTOB W BBI3BATh OYPIICHUSI MHEHUI MOTYT, HaXKe €CIIA OT
3TOTO MaJIo YTO 3aBUCUT. HakoHel, OHU 3aTparuBaroT MHTEPECh KPYITHBIX OU3HEC-
CTPYKTYP, C y4aCTHEM KOTOPBIX CO3MAHBI TE TPETEHCKIE CYIbl, KOTOPHIE B TIOCTIE -
HMe TObI BIPYT CTAJIM UMEHOBATh HE MHAUe KakK «KapMaHHBIMU». VITHBIMU cJlOBa-
MM, 3TO T€ BOIPOCHI, MUMO KOTOphIX Wit KC P® mpoiiti coBceM He KCTaTH.

M o4eHB XOPOIII0, ITO OH YIOCTOMII 3T BOIIPOCHI CBOMM BHIMAHUEM: KaK OBl
KOMY HU HPaBWJICS TOT WJIM MHOM IOAXOA K HUM, caM (haKT X OOCYXIeHHUs Ha
ypoBHe KC P® — coObITHE 1151 TPETEUCKOI cpepbl TpUMeUYaTeIbHOE, U DKCITe-
PUMEHT 3aCTy>KMBaJl TOTO, YTOOBI €r0 TTOCTABUTD.

Ho nouemy ToteMbl 1 Taby? KoHeuHo ke, 3TO HaBesTHO 3HAMEHUTOM paboToit
3. Opeiina. S manex oT MpoBeAeHMS XPOMAIOIINX MapajiIeieit MEXKIy OYIyIIM TIpa-
Ba B Poccuu 1 omHUM U3 TeX Te31MCOB, KOTOPbI 3allIMILAETCs B 3TOI padoTe: mpa-
BO 1 MOPaJTb CBOMM TTOIJTMHHBIM TIOSIBJICHUEM U pa3BUTHEM 00sS3aHBI UMEBIIIEMY
MECTO B UCTOpMHU (DAKTY JIMKBUAAIIMY BOXKAaKa TPYIIIION JIUIL, TTOJIOXKUBIIIMX KOHEIT
€ro BJIACTU, aBTOPUTETY; OH ObLT 00pa3lioM, KOTOPOMY 3aBUIOBATIN U KOTOPOTO
0OSUTHCh; B aKT€ YHUUTOXEHUST OHU OCYIIIECTBWJIA CBOE OTOXJIECTBJIIEHUE C HUM,
KaxXXIbIi U3 HUX YCBOWJI C€0€ YacThb €ro CWJIbI; B BOCTIOMUHAHMU 3TOTO HETOJKHO-
TO IeSTHUS, B paCKasTHAN 1 COXKAJICHUH B CBSI3U C HUM B3SUJTO CBOE HAYaJI0 MHOTOE:!
3anpeThl (Taby), MOpaJibHbIe OrpaHUYEHUsI, COLIMAIbHAST OPraHU3aIsT, PETUTHS '

Cxkopee s moyemy-To nomymain o usydeHun [Toctanosiaerust Ne 30-IT u mocre
B3IJISI/1a Ha Cy/IeOHBIE ATATThI [IeJ1a, B CBSI3U C KOTOPBIM TTOSIBUJIOCH 3T0 [TocTaHOB-

' 3. ®peiin muca 0 CBI3aHHBIX KPOBHBIM POICTBOM OTIIE M IETSIX B TOMCTOPUIECKOM OOIIECTBE.
OpHakKo 00LIEM3BECTHO, YTO U CEroiHs (0COOEHHO B MaTepHAIUCTCKUX o01IecTBaX, BKitovas Poc-
CHI0) 00JIalaHue JIULIOM OOJTBIIMMU 3HAHUSIMU, TIOJTHOMOUHMSIMU, CPEACTBAMMU T10 CPABHEHUIO C JIPY-
TMMU JINLIAMY MOXKET BECTH K MOSIBJIEHUIO MEXKIY HUMU HEKPOBHBIX OTHOILIEHMIA TCUXOJIOTHUYECKO-
TO MOTYMHEHHUSI BTOPBIX IEPBOMY, MPUIAHUE MY, XOTS Obl M OECCO3HATEJIbHO, CTAaTyCca «OTLa».
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JeHue (a ux ObUIO TPU: TPETEMCKasl CTamMsl, 3Tall B TocapOUTpaKe U 3aBepliaio-
mast aza B KC P®), 4To MX MOXHO COOTHECTH C TEMH TPEMSI CTYIICHSIMM pa3-
BUTHSI YEJIOBEYECKOIO MUPOCO3EPLIAHNUS I COOTHOCSILIUMMUCSI C HUMU CTaausIMU
JIMOVIMHO3HOTO Pa3BUTHUS OTIEILHOTO MHANBHIA, O KOTOPHIX TAK KPACOYHO TOBO-
put 3. @peiin B ymnomsaHyToM Tpyae. OMTHAKO COOTHECTH MX MOXHO He a0CTpaK-
THO, 2 UMEHHO C HEKOTOPBIX ITO3ULMIA, BEIPAKEHHbBIX B 3TOM [locTaHOBIEHUN.
PaBHBIM 00pa30M ¢ 3THX K€ MO3UIINI Y MEHSI BOSHUKIIO OIIYIIIEHNE CPaBHUMO-
CTU 9THX TPEX CYAeOHBIX ATAIIOB C TPEMSI CJIOSIMU YeJIOBEYECKOM IICUXUKHU, OITH-
CAHHBIMU BCE TEM K€ BEJIMKUM YYEHBIM.

Ho Bce e B JaHHbBIIE MOMEHT TOBOPUTH 00 9TOM IPEXIEBPEMEHHO: CHavaja
HaJ0 IpoaHaniu3upoBaTh faHHoe [locraHopneHue. Ceiiuac e JOCTaTOUHO CKa-
3aTh, YTO TOTEMAMU U TaOy S B HACTOSIILIEH CTaThe OOPa3HO UMEHYIO T MIealbl
U 3aI1peThl, KOTOpbiMU pyKoBoacTBYIoTCs: KC PD, a Takke camo TpeTeiicKoe co00-
LIECTBO B BOIIPOCAX OECIPUCTPACTHOCTH M HE3aBUCUMOCTH TPETEHCKUX CYIeii:
KPUTUYECKUIA B3MIsA Ha conepkaHue [Toctanosmernst Ne 30-I1' 1 Ha BO3HUKIITYIO
Gyiaromapst eMy peakiMIO ITO3BOJISIIOT BbISIBUTD TAKKE MIEaJIbl M 3aIIPEThI XOTsI ObI
oryactu. boJee xe moapoGHO 10 3TOMY IOBOIY CM. B HACTOSIILEH CTaThe CoaepKa-
L1 HEKOTOPbIE COOOpakeHUsI ocaeaHuii ee pasne 13 «ToTeMbl 1 Taby B BOIIPO-
cax OecIpUCTPACTHOCTU U He3aBUCUMOCTU TpeTeiickux cyaeit st KC PD u tpe-
Teiickoro coobiecTna. Eie na cpaBHeHus ¢ unesmu 3. Opeiigar.

1. «Ilsroe» mo cyery nocranosjenue KC PO
10 TPeTECKNM BONPOCAM M €ro 001Ias XapaKTepUCTHKA
oT xypHajaa «Tpereiickuii cya»

besycnosno, npunsitue KC PD Bcero BToporo 3a BCIO €ro KCTOPUIO TOCTAHOB-
JICHUSI2, TIOCBSAIIIEHHOTO TpeTeiicKnM cynaM (rmomumo [Moctanosmennst Ne 10-1T), —
9TO BaxKHOE COOBITHE ISl BCEro TPETEMCKOro coobiecTsa B Poccuu, ga u st
cyne6Hoii cuctembl. 36 onpeaeneHuiit KC P®, cBsi3aHHBIX, TAK WX UHAYE, C TPE-
TEMCKUM Pa30upaTeIbCTBOM, [0 CPABHEHUIO C IOCTAHOBICHUSIMU — HE B CUET.

' OnHo TecHeHIIMM 00pa3oM CBsI3aHO ¢ u3BeCTHBIM [loctanoBneHueM KC P® ot 26 mas 2011 r.
Ne 10-IT (1es10 0 apOUTPaOGMIIBHOCTH CITOPOB IO MOBOLY HEABMXKMMOCTH) (nasiee — I[ToctaHOBIIE-
Hue Ne 10-1T). Ha camoM niesie mociieiHee TakyKe MOXKHO PAaCCMaTPUBATh MO KPUTUUECKUM YTIIOM,
HO 5TO TeMa [UIsl OTAETbHOTO UCCIICIOBAHMUS.

2 Ecnu He cuuTarth elle nocraHoBneHust ot 9 urosist 2012 r. Ne 17-T1 «Io nesy o mpoBepke KOHCTUTY-
LIMOHHOCTY HE BCTYMMBLLETO B CUITY MeXlyHapoHoro norosopa Poccuiickoit @enepaunu — IMpo-
TOKOJIa 0 TipucoeanHennn Poccuiickoit Menepariy K MappakerickoMy COTJIAIeHIIO 00 yupeskie-
HUM BceMUpHOI TOProBoit opraHu3aiin», B KOTOpoM TepMuH «Russian arbitral tribunals» KC PO
HCTOJIKOBAJI KaK 0003HavYaloLI1i1 TOCYI1apCTBEHHbIE apOUTpaXxHbIe cyabl B Poccun.
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Brpouem, mouemy Bropoe, korga cam KC P® ckazan Ha ctp. 7' [ToctaHOBIIE-
Husg Ne 30-I1, 9To OH y:ke obpalancs K aHaanu3y 3aKOHOITOJIOXESHUI, OTIpeaeis-
IOIIMX ITPAaBOMOYMST TPETEICKOTO cyaa, He ToabKo B [ToctanoBmennu Ne 10-I1, Ho
1 B TtoctaHoBIeHUsIX OT 4 ampesnst 2002 . Ne 8-IT u ot 17 mapta 2009 1. Ne 5-11?

Bot Ha3BaHus 3THX ABYX mocTaHoBIeHMIL: oT 4 ampenst 2002 r. Ne 8-I1 «ITo
JIeJTy O TIPOBEepKe KOHCTUTYIIMOHHOCTH OTIEIbHBIX ITOI0XeHU PeneparbHOro
3ak0oHa «O0 OOIIMX TIPUHIIMITAX OPTAaHMU3AIMY 3aKOHOMATEIbHBIX (IIPeICTaB-
TeTBHBIX) M ICTIOJTHUTEIIBHBIX OPTAaHOB TOCYIapCTBEHHOI BJIaCTH CyObheKTOB Poc-
cuiickoit Meneparium» B cBs13u ¢ 3anpocamu ['ocymapctBeHHOTO Cobpanmst (Mn
TymaH) Peciyonmku Caxa (Axytust) u CoBeta Pecniyonmmku ['ocymapcTBeHHOTO
CoBera — Xaco Pecriyonmmku Agpires» u ot 17 mapta 2009 1. Ne 5-T1 «ITo meny
0 TIPOBEepKe KOHCTUTYLIMOHHOCTH TTOJIOXKEHUSI, COMEPIKAIIETOCS B a03a11ax YeTBep-
ToM 1 risitoM yHKTa 10 ctateu 89 Hamorosoro komekca Poccniickoii @enepariin,
B CBSI3M C 3KaJ10001i 00IIIecCTBa ¢ OTPAaHMYCHHOI OTBETCTBEHHOCTHIO «Bapm»».

JIro0oii xenaromuii 6e3 Tpyaa MOXET YOeaAUThCS B TOM, YTO 3TO aKThl Aeii-
CTBUTEIBHO IJIsSI TpeTeHCKUX cymoB B PM BaxxHBIC XOTS OBI TOI IPUYUHE, YTO
KC P® B Hux K TipobieMaTiKe TaKUX CYIOB OTHECCS O4eHb OepeXXHO, BOOOIIEe
ee He 3aTPOHYB.

A Ha cTp. 8 [TocTtanosnerus Ne 30-IT KC PD ynmomuHaeT elite OOWH BasKHBII
aKT, MIOCBSILIEHHBIN TpeTeicKUM cyaaM, — [locraHosnenue ot 26 Hos6pst 2011 .
Ne 10-TI1. IMpasna, no ceroans mog HomepoM 10-IT 66u10 M3BecTHO [TocTaHOBIE-
Hue ot 26 mast 2011 r., Ho, Bunumo, [locraHosneHue ot 26 HOs16pst 2011 1. ¢ Tem
K€ HOMEPOM IIPOCTO ellle He 00HAPOIOBAaHO U KIET CBOETO Jaca.

IMocranosnennto Ne 30-IT xxypHanom «Tpeteiicknii cya» yxKe gaHa cama Jyd-
I1ast XapaKTEePUCTUKA: OHO «CIMAHOBUMCS HOBOLL 6eX0ll 8 pa3eumuu ome4ecmeeH-
Holl QOKmMpuHbl mpemetickoeo pazdupamenscmea. OHO 04eHb U3AUHO PACKDPbleAem
npasosyio npupody mpemeickoeo paoupamenscmed u, 4mo 0COOeHHO 8AJNCHO,
00HOBPEMEHHO NOKA3bleaem NPUHUUNUAAbHbIE OMAUUUS OM 20CYOAPCMEEHHO20
cydonpouzeodcmaa.

Bneuamasem edymuueas xapaxmepucmuxa 6a308blxX NPUHLUNOE MPEMelicK020
Pazdupamenvcmea, UCKAIOHAUAs UX UCKAdNCeHUe CO30aHUeM KOHCmPYKUuuil (006-
eKMUBHOII becnpucmpacmHocCmu mpemeickKo2o cyoa), He UMerUUX Huve2o oouje-
20 ¢ udeeil mpemeiickoeo pazdoupamenscmea KaKk UHCMUMyma camope2yauposanus
epaxcoarnckoeo obuecmsa» (http://arbitrage.spb.ru).

C oTMU OILIeHKaMHU JOIYCTHUMO JI HE COTIACUTHCS?

' 3nech 1 majiee yKa3bIBalOTCsI CTPAHUIIBI IO TEKCTY B (haiine, pasmenieHHOM Ha caiite KC PO.
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2. «3amectBo u BaymunBocTb» IlocTtanosnenns Ne 30-I1

TakoBbIM BechbMa CITOCOOCTBOBAJIM CJIEMYIOIINE MOMEHTHI B HEM.

2.1. Meton «copy-paste», KOTOPbIiA TPUBEJ HE TOJIBKO K MOSIBJIEHUIO «ITOCTa-
HoBneHuit» ot 4 anpesst 2002 r. Ne 8-TT u ot 17 mapTa 2009 1. N 5-TT kak HOBBIX
aKTOB I10 TPETEWCKNM BOIpocaM, HO 1 K ToMy, uto KC P® Ha aByx cTpaHuiiax
(7 n 8) moBTopun cBoe npexHee [Moctanopnernue Ne 10-TT (ot 26 mast 2011 1.!).
[TocnenHee Xe pu 3TOM He YIIOMSIHYTO.

Crpanutisl 13 1 14 co3gaHbl aHAJIOTUYHO MPU ToMolu Toro ke [ToctaHoB-
smerus Ne 10-T1, omHaKo B 3TOT pa3 Ha HETO CIejlaHa CChITKA.

21% camorioBropa (4 crpaHuilsl U3 19) — 3TO HEMHOTO, T.€. IEWCTBUTEIb-
HO U3SIIITHO.

2.2. Ykasanue Ha ctp. 16 u 17 Ha 10, uTO monoxeHus cr. 18 MenepanbHO-
ro 3akoHa oT 24 utonst 2002 r. Ne 102-®3 «O tpereiickux cynax B Poccuiickoit
®Denepanun» (nanee — OenepanbHbIi 3aKOH O TPETEHCKMX cynax), 1. 2 4. 3 ct. 239
ATIK P® u 1. 3 ct. 10 @enepanbHoro 3akoHa ot 12 stHBapst 1996 1. Ne 7-D3
«O HEKOMMepUYeCKUX OPraHU3alUsIX» «KAK e0UHAas HOPMAMUBHAS KOHCIMPYKYUS
paccuumana Ha paauiHsle Cumyayuu, 603HUKAarOuuUe 6 C:A3U ¢ OCNApUGaHueM peule-
HUll mpemetickux cy0og», C MpUBEIEHUEM TIPUMEPOB TaKUX CUTYallUil U3 TTOCTa-
HosieHuit @AC C30 or 6 utons 2005 r. o geay Ne A56-50320/04), DAC MO
ot 30 uronsg 2012 r. o genry Ne A40-78556/11-68-671) u ®AC 3CO or 10 urons
2014 r. o memy Ne A45-19364/2013.

Mexy TeM cCchbUIKa Ha CT. 18 uMeeTcs TOIbKO B TIocieIHeM (TIpaB/a, B IBYX
MEePBBIX TOBOPUTCS O cT. 8§ DeaepaibHOTO 3aKOHA O TPETEHCKUX Cylax, KOTO-
pas ¢ Takoit craTbeii 18 cBsI3aHa: B HUX 00€MX YyITOMUHAIOTCSI HE3aBUCUMOCTD
1 OECTIPUCTPACTHOCTD).

OnHako HY B OMHOM M3 9TUX TPEX MTOCTAHOBJIECHUI He yrToMsiHyTa cT. 239 ATTK
P® «OcHoBaHMs 0TKa3a B BbIIaye MCITOJIHUTEILHOTO JINCTA Ha TIPUHYAUTETLHOE
WCTIOJTHEHUE PElIeHUs TPETeMCKOTO Cyla», YTO HEYIUBUTEJIBHO: B TIEPBOM pPeUb
112 00 OTMEHE TPETEMCKOTO pellieHNsI, a B IByX IPYTUX — O IPU3HAHWUU TPETeii-
CKOI OTOBOPKHU HEIEUCTBUTEIbHOM.

Bosnee Toro, HU B OTHOM M3 3THUX JeJ HEKOMMEpPUYECKHME OpraHu3anuu
He y4acTBOBAJIU.

JlymaeTcsi, 4To 3a/IeiiCTBOBAHUE ITUX CYIeOHBIX aKTOB JIJIST AEMOHCTPALIMY TOW
«€0UHOU HOPMAMUBHOU KOHCMPYKYUW», KOTOpasi B HUX HEe BCTPEYAeTCs, HaIllpaB-
JIEHO Ha TI0Ka3 MPUHITUTTHAJIBHBIX OTIMYM KOHCTUTYLIMOHHOTO CYIOTPOU3BO/I -
CTBa OT JIYYIIINX TPETEUCKUX 00pa3IloB.

2.3. O060pOT «obecneueHue e2o [TPETEMCKOTO pellieH sl | npuHyoumeabHo20 UcChon-
HeHUs.... A6A5emcs 3a0a4ell. .. OpeaHo8 NPUHyoumenbHoeo ucnoanenus» (ctp. 14). Bripo-
4yeM, 3TOT HeyIauHbIi 000poT «repekodyeBain» 3 [Toctanosmenust Ne 10-I1.
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2.4. Ccouika Ha 4. 3 cT. 17 Korcturyuum P® («Ocywecmenenue npas u c60600
4eN08eKa U epANCOAHUHA He 0NJICHO HApYyuams npasa u ceo000bl Opyeux Aul») ¢ yKa-
3aHMEM Yepe3 CTPOKY Ha IIPUHIIUTT «HeQONYCIUMOCTIU. .. OCYU,eCIMEACHUSL NPAB U CE0-
600 uenosexa u epadXicOaHuna ¢ HapyuleHuem npae u ceo600 opyeux auyy» (ctp. 18).

2.5. Ykazanue Ha pa3nuuue MexXIy TaKUMU TPeOOBAHUSIMU K TPETEHCKOMY
Cy/ibe, KaK ero He3aBUCUMOCTh ¥ OECTIPUCTPACTHOCTH, C MOCIEAYIOIINM OTIpe/ie-
JIEHWeM BTOPOIi uepes nepByio: «Hezagucumocmo mpemeiicko2o cyobu 0m cmopoH
paccmampugaemo2o cnopa noopasymesaem, Kak npasuio, Omcymcmaue mpyooguix
(pabomuux — pabomodamens, HA4ANLHUK — NOOUUHEHHDBLIL), 2PANCOAHCKO-NPABOBHIX
(OonxcHUK — Kpedumop) u UHbIX NPAGOOMHOUEHUTl (AOMUHUCINPAMUBHDIX, (PUHAHCO-
8bIX, CeMellHbIX U m.0.), a becnpucmpacmuocns odecnevueaemcs 3aK0H00amenbHbIM
3aKkpenieHuem paoda cneyuanbHslx mpeboeanuil, Komopole NPedssaeAsIIOMCs K mpe-
metickum cyovsam: coenacto nynkmy 1 cmamou 8 @edepanvroeo 3axona «O mpemeii-
ckux cyoax 6 Poccuiickoit Pedepauuu» mpemeiickum cydveil Moicem 6bims u36pano
(HasHaueno) AuYyo, NPAMO ULU KOCBEHHO He 3aUHMePeco8antoe 8 Ucxode 0end u 64s-
roweecs He3agucumvim om cmopon» (ctp. 11)'.

2.6. HertonmHoe 3HakoMcTBO KC P® ¢ 1aTMHCKOM I0pUINYECKON TEPMUHO-
norueii: «Tak, npuHyun 3aKoHHOCMU 8 mpemelicKom pazoupamenscmee 03Ha4aem,
8 YACMHOCMU, YMO HapyuleHue peuleHuemM mpemeiicKkoeo cyoa 0CHOBON0AAAIUUX
NPUHYUNOB POCCULICKO20 NPABA UAU BbIHECEHUE UM peulenus no CHopy, KOmMOopblil
6 COOMBemcmaul ¢ edepanbHblM 3aKOHOM He Modcem Obimb npeoMemom mpemeii-
CK020 pasdupamenscmea, s18A5emcs 0CHO8AHUeM 0451 OMMeHbl (0MKa3a 6 UCNnoaHe-
HUU) MAKoeo peuenust KOMnemeHmHsiM cyoom ex officio».

KC P® nepemnytai B TpeTeiiCKOM KOHTEKCTE «ex officio» C «suo motu».

«EXx officio» 03HaYaeT «I10 JOJDKHOCTI», «B CHITY TOJDKHOCTH», «BBUIY CBOEM
oUIMATHEHON TTO3UTINW».

OnHako cyn Bceraa NEeUCTBYET O TOKHOCTH, B TOM YKCIE U TOTAA, KOTaa
pelraeT BOmpoCkl OTMEHBI (0TKAa3a B UCTIOTHEHUM ) TPETEHCKOTO PEIIeHUSI.

Borpoc B mHOM: AEHCTBYET T OH MPU PEIIEHNH TAKMX BOMIPOCOB MO COOCTBEHHOM
VHUIIMATUBE WX TOJIBKO TIO TIPOCHOE CTOPOH: SUO Motu, Sua sponte iy e HeT?

JlaHHOe pa3Inyre B KOHTEKCTE «CaMOCTOSITETbHOM MHULIMATUBBI Cy/la» HACTONb-
KO aKCMOMATUYHO B TPETEHCKOM pa3doUpaTeIbcTBE, YTO IPUBHECEHUE B HETO UIIEU
«ex officio» MPUBOIUT K HECYPAa3HOCTU: Cy/ PEIIaeT BOMPOCHI OTMEHBI (0TKa3a
B UCTIOJTHEHUW) TPETEHCKOTO PEIIeHNSI UMEHHO TTOTOMY, YTO OH SIBJISIETCS CyioM!

2.7. CMBICJIOBBIE M JToTMYecKe HeTouHoCcTH. Hampumep: «B cmamuve 18 Dede-
panvroeo 3akona «O mpemeiickux cyoax é Poccuiickoii @edepayuu» nepeuucnersl
OCHOBHbLEe NPUHUUNBL MPEMeLiCK020 Pa30upamenscmea — 3aKOHHOCMb, KOHDUOeHyU-
AnbHOCMb U OUCNO3UMUBHOCHb, COCMA3AMEAbHOCHb U PABHONPABUE COPOH, He3a-

! 3pech u najee BbIIEICHO ABTOPOM.
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BUCUMOCMb U DECNPUCMPACIMHOCMb MPEMEUCKUX cyOeil. Dmu NPUHYUNbL, CO2AACHO
COBPeMeHHOU 0OKMpUHEe CNPasedausoeo npagocyoust, OMHOCAMCA K Yucay yynoa-
MEHMANbHBIX, 00HAKO 8 MPEMeliCKOM pa3oupamenbcmee ux nposieaeHue umeen ceou
0cobeHHOCmUL, KOMOPble 00YCA08ACHbL HACMHOU, He20Cy0apcmeeHHOI npUpodoll mpe-
metickoeo cyda» (cTp. 9).

[Tonygaercst, YTO OCHOBHBIE TIPUHIIMITBI CAMOTO TPETEMCKOTO pa3orpaTesib-
CTBa U3BECTHHI COBPEMEHHOI TOKTPUHE CIIPABEITMBOTO MTPABOCYIUS U SIBJISTIOT-
cs ¢yHmaMmeHTaabHbIMU. OMHAKO UMEHHO B TPETEMCKOM pa30oupaTe/IbCTBE MPO-
SIBJICHUE 3TUX OISITh-TaKU TPETEMCKUX IIPUHIIUIIOB UMEET CBOU 0COOEHHOCTH!

IMongarHo, yto KC P® xoTen cka3zaTh HEUYTO MHOE, HO BBIIIJIO TO, YTO
TOJTYYMJIOCh.

2.8. Mernkue olmOKy B CHHTaKCHCe, HaTIpuMep: « Hezagucumocms mpemelticko-
20 cyoblL, U30PAHHO20. .. OM OpeaHU3AUUU-YUpedUmens 0aHHO20 mpemelicko2o cyoa obe-
Cneuugaemcst 3anpemom Ha BMeuamenscmeo 6 e20 0esimeabHOCHb HO PACCMOMPEHUI)
cnopa... opeanod, OOANCHOCHHBIX AUY U COMPYOHUKOE SMOLL Op2aHU3AUUU, KOMOPas
VAPABOMOUEHA AUUUb HA YMEepicOeHUe NPOUeOYPHbIX NPABUA COOMBEMCMEYouiel 0esi-
MeAbHOCMU U CRUCKA MPemeliCKUX CyO0ell... a maxice NOPOKoM 8blnAambl UM |a TIOUEMY
He «emy»? CM. BBIILIE| 20HOPaApo8 u KOMREHCayuu UHbIX pacxodos...» (ctp. 10—11).

Wnu etie BOT: «Dmoit ace yeau noduunernvt npedycmomperuvie DedepanbHbim
saxonom «O mpemeiickux cydax ¢ Poccuiickoit @edepayuu» npasunra gopmupo-
6aHus cocmaea mpemeiickoeo cyoa (cmamos 10) u nopsdok omeoda mpemeiicKux
cyoeii (cmamos 12), komoputil [T.e. OTBOI| npu HaAU4UU COOMBEMCMBYIOUUX OCHO-
B8aHUIL, CUAEMENbCMBYIOUUX 0 HecOON00eHUU UMU | TPETEMCKUMU CYIbsIMU | nped-
yemompernoix cmamoell 8 Hazeannoeo DedepanvHoeo 3aKoHa mpebosanuil, Kaxic-
das uz cmopoH enpase 3a16UMb U3OPAHHOMY el mMpemelcKomy cyove... 0meoo»
(ctp. 11—12). He cobatonatot cyapu, a OTBOJ cyabe?

3. Ilyommanasa pyHKImMs TpeTeidcKuX Cy10B:
«vuHa» 0T KC P® 1114 TpeTeiickoro JudeprapuancTBa

KC P® B I[TocranoBnenuun Ne 30-IT (cTp. 7) onsiTh MOBTOPUMII T€3UC, BIIEP-
BbIe Mpo3ByYaBiinii B [TocranoBnenuu Ne 10-T1: Tpereiickue cyanl AefiCTBYIOT
«8 Kauecmee UHCMUMYMmMOo8 epaicoanckKo2o o0uecmed, HadeaeHHvX nyOAU4HO 3HA-
YUMBIMU PYHKUUAMU .

O4YeHb CIIOXHO MOHSTh, ITOYeMYy HEKOTOPbIE TIPEICTaBUTEIN TPETEWCKOTO
C000I11IeCTBa, OTCTAaMBAIOIIME HEOOXOIMMOCTh MaKCUMAJIbHOTO JePEryJInpoBa-
HUS B TPETEUCKOM chepe, paccMaTpUBAOIIME JTIO0YIO IMMOMBITKY OTXOAa OT HETO
KaK TIOCSITaTeIbCTBO HA CBSIIIIEHHBIE IMPaBa TPETEUCKUX CYIOB M CChUIAIOIIMECS
B IOKa3aTeJIbCTBO cBoei TpaBoThl Ha [Toctanosienue No 10-T1, a Terrepb 1 Ha
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IMoctanoBnenmne Ne 30-IT kak «Bexu»', He TIOHMMAIOT, YTO B 3TUX IIOCTAHOBJIC-
HUSIX KaK pa3 v 3ajl0XkeHa «<MMHa» IMPOTUB MOI00HOI0 TubepTapruaHcTBa. Pa3zy-
MHO JI, OCOOCHHO B COBPEMEHHBIX POCCUMCKUX YCIOBUSIX, IIEPEHOCUTD AKIICHT
Ha CJIOBOCOUYETAHUE «UHCMUMYM PaicOaHcKko2o obujecmeaa», 3a0biBasi 00 yKaza-
HUM «HadeneH nyoauuHO 3HAYUMbIMU QYHKUUAMU»?

Mexny TeM 3TO yKazaHue — IPsSIMOe KOHCTUTYLIMOHHOE 000CHOBaHUE TIpa-
Ba MuHiocta Poccun peann3oBbIBaTh uaen peOpMUPOBAHUS CETOMHSIIIHETO
POCCHIICKOTO PETYIMPOBAHUS TPETeiCKOI chephl, IpuIeM Ha OCHOBE OallaHca
MyOJUYHBIX M YACTHBIX MHTEPECOB, a HEe CJIeAys TOi aHapXo-apOUTpakHOM UIe0-
JIOTUH, KOTOPYIO Ceidac BeIpakaeT TaKOe PETYIMPOBAaHNE B OTHOIIICHUH BOITPOCOB
CO3MaHUS TPETEUCKUX MHCTUTYTOB, aIMUHUCTPUPOBAHUS UMU TPETEUCKUX pa30ou-
pPaTEIbCTB M OTBETCTBEHHOCTH TaKMX MHCTUTYTOB (Pedb 3€Ch HE O IeATSIIbHOCTH
COCTaBOB apOUTpaXka X He O IPOIIeIype TPETEHCKOTO pa3pelIeHNs CIIOPOB).

DTO KaK B cllyyae ¢ aiBOKaTypoOii: OHa TakxKe MHCTUTYT I'paxkIaHCKOIo o011Ie-
CTBa, HaJCJICHHBI MyOJIMYHO 3HAUNMMBIMA (DYHKIIUSIMU, BBUAY UYErO B HEH yIeT
1 KOHTPOJIb CO CTOPOHBI TOCYIAapCTBa MPUCYTCTBYIOT CEPhE3HO, a BCe aqBOKa-
THI HEOOXOIMMOCTh TAaKOTO ITOJIOKEHUS Belei moHnMatot. [IpuueM crereHb
BMEIIIATeJIbCTBA TOCYIAPCTBA B IESITEIHLHOCTh aIBOKATYPHI BCE XKe JOCTAaTOUHO
MMHHUMaJIbHA, HO €CJIN, HallpuMep, 3TOT MUHUMYM IOIBITaThCST BHEAPUTD B Tpe-
TeUCcKyIo cepy (cmada sK3aMeHa, BHECEHUE B PEECTp, NUCINIUTMHAPHBIC pa30u-
paTeIbCTBa, JUIIEHUE cTaTyca U T.1.), TO YIIOMSHYTbIe MPeACTaBUTEIN TPeTeii-
CKO#1 00111eCTBEHHOCTH TIPUAYT B YKac.

Hx B Hero yxe nmoBepmiu gaxe Te npemjoxenus Munwocra Poccuu, koTo-
pBI€ BITOJIHE BITUCHIBAIOTCS B MIEOJIOTHUIO KJIACCUIECKOTO JTnboepanu3ma. OnHaKo
C MO3WIINIT MUHAPXU3Ma WIN JaXe aHapX0-apOUTPUPOBAHUS, KOTOPHIC CETOI-
Hs mipeobjagaloT B TpeTeHCKOM cpene, 3TU MPeaJIoKEeHUsT — He UTO MHOe, KaK
Ipeiid K TOTAIUTapU3My.

Moe ybeskneHue: Bee ke CTaHOBUTCS Bee 0oJ1ee MoHsATHO, yTo KC P® cosep-
1LIWJI OTIpeieJIeHHYIO OLIMOKY, CTOJIb paauKaibHO 00bsBUB B 2011 1. TpeTelickue
CyIbl MHCTUTYTaMU, HaleJCHHBIMU ITyOJJUYHO 3HAYMMBIMU (DYHKIIUSIMU, €CIIU
YYUTHIBATh YPEe3MEPHO JIMOEpabHOE PETYJIMPOBAHME 3aKOHOM BOITPOCOB CO3-
JTAaHUS TPETEUCKNX WHCTUTYTOB, aIMUHUCTPUPOBAHUS UMH TPETCUCKUX pa30m-
paTeIbCTB M OTBETCTBEHHOCTU TaKMX MHCTUTYTOB. KC P® B 11ei151X cOOM0neHUS
OaJlaHCca YaCTHBIX M ITyOJIMYHBIX MTHTEPECOB CJICIOBAJIO OBI XOTSI OBl HAMEKHYTh Ha
TO, YTO BBITTOJTHEHUE TPETECHCKIMM CYIaMU ITyOTMIHO 3HAUMMBIX (DYHKIIIA HEOT-
JIEJTUMO OT HECEHMSI UMH OTBETCTBEHHOCTH TTepe] OOIIECTBOM M CIETOBAHUS C X
CTOPOHBI OIIpeAeICHHBIM IIpaBUjIaM, OTBEYAIOIINM ITYyOJIMIHBIM HHTEPECaM.

' U oHM NeWCTBUTEIBHO JTUOEPATbHBI, XOTS M TOJIBKO MPUMEHUTENBHO K I0PUINKO-TEXHIYECKIM
acrieKkTaM B TPETeiicKoi cdepe: apOUTpaObUIbHOCTh HEKOTOPBIX CIIOPOB B OTHOIIICHUN HEIBUXU-
MOCTH, BOITPOCHI HE3aBUCUMOCTHU U GECITPUCTPACTHOCTH apOUTPOB.
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Benp uto ipounsonnio mocie mpuHATusI IloctanoBnenmst Ne 10-T1? BoabmmH-
CTBO TPETEHCKUX UHCTUTYTOB MPOHUKIIOCH UAESIMU OTBETCTBEHHOCTU, CAMOOT-
BETCTBEHHOCTH, CAMOKOHTPOJISI, caMOCOBepIIeHCTBoBaHUA? HeT, pa3maxuBast
(raroM ¢ HAIMUCHIO «MHCTUTYT TPaKIaHCKOTO OOIIEeCTBa», OHU CTaJIM COBEpP-
1IaTh elle 0oJblIe 3J10ynoTpedneHuii. MHaue nouemy akTuBu3MpoBaiics «Bbic-
LUK TPETEUCKUI apOUTPaKHBIN Cyd», CaMOpPeKJIaMUPYyeTCsl «ApOUTPaKHbIN Tpe-
Teickuii cya T. MOCKBBI»?

MHe nipencraBisieTcst, 9To pazapaxeHre y BAC P® BrI3bIBas IMEHHO 3aBe-
JIeHUs1 TOA0OHOTO TUIIA, & HE TPETEHCKUE UIIEU U CEPbEe3HbIE apOUTPAXKHbIE LIEH-
TPbI: MHSIILIME MHOTO O cebe U He AeiCTBYIolIMe MpodecCuOHalbHO 00pa3oBa-
HUSI, CMEIOLIME UMEHOBATh CE0s1 UHCTUTYTAMM IPaKIaHCKOTO OOIIECTBA, Ja €1l
U TIPETEeHI0BATh HA pa3pelleHre B TOM YMC/Ie TeX JIeJ, KOTOpble TaK WU MHA4Ye
¢ myosnM4HOM cepoii cBsizaHbl. JInbepTapraHCcKoe Ke peryjiMmpoBaHUe KaHaIu-
3UPOBAJIO NTOAOOHOE pa3ApakeHUE U Ha UHBIE TPETENCKNUE MHCTUTYTHI: KaK TOBO-
PUTCSI B OHOM IIYTKE, «KaKUE-TO BOCEMbJIECSIT MPOLIEHTOB MOPTAT pEeNyTallnio
LIEJIbIX OCTABILLIMXCS IBAALATU».

4. ITapamokc ot KC P®: cTpemienne CyIuTh 3aKO0H,
CYTb H MPAKTHKY NPUMEHEHNSA KOTOPOTo OH J0 KOHIIA He MOHSLI.
Ommoku Texnnyeckoro ceoiicTsa B IloctanoBiaennn Ne 30-11

B cBete oTHOCHTETLHO HegaBHMX BhicKa3biBaHUii cynbu KC PO H.C. bonpaps’,
BaxXKHBIX TSI ToHUMaHUs ob1ectBoM pon KC P® (a H.C. Bonmaps mporojoco-
Bay 3a [TocranoBneHnne Ne 30-I1 paree, ueM TakKuM 00pa3oM BBICKA3aJICs), TPETEH-
CKasT O0IIIeCTBEHHOCTH (1 He TOJIbKO OHA) BITpaBe 0Xumath, 4To akThl KC @ oynyT
ropasno COBepIlIeHHee 3aKOHA, Hall KOTOPHIM TaKUMHM aKTaMU YMHUTCS CY/I.

Camo co0oi1, He B ITaHe TMKBUIALINH 3aJIOXKEHHBIX B 3aKoHaX PD nneit mmbde-
panm3Ma B OTHOIIIeHUM TpeTelickux cymoB (He my1st KC PD 510 memo — ckopee mist
®OC P®), HO Bce ke XOTsI OBl IOPUINKO-TEXHUUICCKU.

Ho nyumme oxxunanus, K coxaiaeHuto, He onpaBaanuch. KC P® B [ToctaHoB-
seaun No 30-IT oueHBb HAMISIAHO TIPOIEMOHCTPUPOBAJ, UYTO C TPETEUCKOM che-
pOit OH 3HAKOM 3a9aCTYIO TTOHACIIBIIIKE.

' «..Bnonumanuu Bondaps poav KC ouens éenura. Ilo eco crosam, on «16asemes Xxpanumenem u 2eHe-

PAMOPOM KOHCIMUMYUUOHHbIX UEHHOCMeEl» — NOCACOHUE MONCHO 8bI6ECMU HE MOAbKO U3 MEKCMA camoll
Koncmumyuyuu, no u uz peuwrenuii KC. «9mo obsscusemcs mem, umo KC 6 moem npedcmaesneruu 601b-
uie wem cyo»... Bo-nepewix, Koncmumyuyuonnolii cyo, no croseam cyovu, Kak cy0e0Ho-pUucOUKyUOHHbLL
0peaH cyoum He 4en06eKa, d 3aKoH, 3mo «cyd Had eaacmuito». Bo-emopuix, KC — 3mo keasunpagomeop-
YecKull 0peaH, KOMOpPbLi MOJICEM 8bIPANCAMb UDeU 8 CEOUX PEUICHUSX, 8 MOM YUCAe POPMUPYS. KOHCMU-
myuyuonnsle yenHocmu. M mym o3nukaem KoncmumyyuonHsiii napadokc. «Pewenue KC — ne 3ako-
HOOGMeNbHbLL KM, HO NO HOPUOUHECKOIl CUe OHO CUNbHEEe, YeM 3aKOH», — KoHcmamuposan bondape»
(http://pravo.ru/story/view/112841/).
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WNHade oTKyna Ta HEGPEKHOCTD B IOPUINIECKOM SI3BIKE aKTa, CYASIIETO 3aKOH
n nosunmio BAC P®, kotopas nemoHcTpupyercs Hike? be3yciioBHO, KOMY-TO
TIPUBOANMbBIE TIPUMEPHI TTOKAXKYTCSI METKOBATBIMU, HO 9TO JIMIIIh JOKA3bIBAET TO,
gyto B [TocTtanoBmeruu Ne 30-IT KC P® cam He cTpeMmIIicsl He MeTbUaTh.

4. 1. «Hezagucumocms mpemeiicko2o cyobl, U30panHoeo (Ha3Ha4eHHo20) 8 COCMas
HOCMOSIHHO OelicmBYIoWe20 mpemelicKozo cyoa, 0m opeanu3ayuu — yupeoumens OaH-
H020 mpemelicko2o cyda obecneuusaemcs 3anpemom Ha GMeulamensCcmeo 8 e2o oesi-
MeAbHOCMb N0 PACCMOMPEHUIO CHOPA U 8 NPpUHsmuUe peuenus no deay...» (ctp. 10).

Hannast hopMynTnpoBKa HarIsInHO nokasbiBaeT, uto KC P® cryran cocras
apbuTpaxa 1o JeJly ¢ MOCTOSTHHO NEMCTBYIONIUM TPETEHCKUM CYIOM Kak
WHCTUTYTOM.

4.2. «Dmoii nce ueau noduurensvt npedycmompetuvie PedepanbHvimM 3aKOHOM
«O mpemeiickux cydax e Poccuiickoii Dedepavuu» npasuia opmuposanus cocma-
6a mpemelickoeo cyda (cmamos 10) u nopsdok omeoda mpemeickux cydeii (cma-
mbst 12), Komopblil npu HAAUYUL COOMBEMCMEYIOULUX OCHOBAHUIL, CBUOCMEeNbCMEYI0-
wux o HecobarO0enuu umu npedycmompenHolx cmamoeil 8§ HazeanHno2o PedeparbHozo
3aKOHa Mpebo8anuil, Kaxcodas uz CMopoH 8npase 3as6ums U3OpaHHoMy ero mpemel-
ckomy cyove...» (cTp. 11—12).

Boo06iie-To ctopoHa 00BIYHO 3asIBIISIET OTBOI UHOMY, 2 HE M30paHHOMY €10
Tperelickomy cynbe. Ho ato Menoub: Aquila non captat muscas.

4.3. Ho BoT m cnemytomas Myxa, He 3aMeueHHast KC PO: «...cmoponst (wacm-
Hble Auya) 008epsaom 3auumy ceoUX epaicOaHCKUX npae U30PaHHoMy Um coCmagy
mpemeiickoeo cyda» (cTp. 14).

l'oBopuTh 06 M30paHWM TAKOTO COCTaBa UMEHHO CTOPOHAMM CIlopa —
C IOpUINKO-TEXHUYECKOW 3peHUsI CKopee mauvais fon. Ho n 3Ta HETOUHOCTD yKe
oni1a B [Tocranosnennu Ne 10-T1.

4.4. KonuiecTBO «MyX» BO3PACTACT: «...0CHOGAHUS, HAAUYUE KOMOPbIX nodae-
JHCUmM YCMAaAHO0BACHUIO KOMNEMEHMHbIM CYOOM, 4 UMEHHO: CROp, PACCMOMPEHHbLI
mpemetickum cy0oMm, He Modcem Obimb npedMemom mpemericko2o pazoupamenscmea
6 coomeemcmauu ¢ ghedepanbHvim 3aKOHOM UAU peuleHue mpemeicKoeo cyoa Hapy-
waem oCHOBONOAA2AIOUUE NPUHUUNBL POCCULICK020 npasa» (CTp. 15).

Ha camom nerne peub He 0 TOM, UTO TIOUIEKUT YCTAHOBJIEHMIO KOMITETEHTHBIM
CyIIOM (Cy/1 BCET/Ia UYTO-TO YCTAHABIMBAET — BCE TO 3HAIOT, — BOTIPOC B TOM, JIEJIaeT
9TO KOMIIETEHTHBIN Cy[I Suo motu Wi Xe HeT? B oTinune oT MHBIX OCHOBaHU
JUTST OTMEHBI (0TKa3a B MPUBENEHNE B UCIIOJTHEHNE TPETEHUCKUX PEIIeHUI), Tae
WHUILIMATHABA Cyla HEBO3MOXHA.

4.5. «[OJopawenue 6 mpemetickuii cyd — mencOyHapoOHbLil KOMMepHecKuil apou-
mpasic uau 6HympeHHuil mpemeiuckuii cyo (NOCMosHHO OelCMEYUULL MpemeiicKull
¢y uau mpemeliickuii cyo, 00pazo8anHbLil CMOPOHAMU 0451 peuleHUsI KOHKPEMHbIX CHO-
poe (ad hoc)» (ctp. 6—7).
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Takoe yrmoMrHaHNIE 0 MEXIYHAPOTHOM KOMMEPUYECKOM apOUTpaxKe ¢ Moce-
IYIOIIUM TIOApa3aesIecHueM BHYTPEHHETO TPETEMCKOTO Cyla Ha TTOCTOSTHHO JIeii-
CTBYIOIINIA U ad hoc (¢ OTCYTCTBMEM HEOOXOIMMOI BTOPOI1 3aKPHIBAIOIIEi CKOOKM)
TTO3BOJISIET, BUIMIMO, €IIIE pa3 MTOMYEPKHYTh CYIITHOCTHBIEC OTIMYMS MEXKIYHAPOIHOTO
KOMMEPYECKOT0 apOoNTpaxka OT BHYTPEHHETO TPETEeCKOro cyaa. 3To, HECCOMHEHHO,
CTaHEeT BaYKHBIM JOBOJIOM B TIOJIb3Y COXPAHEHUST UX Pa3IebHOTO PETYJIMPOBAHMSI.

Hy a 1o, 9yTo mompasaeneHne MeXIyHapOIHOTO KOMMEPUYECKOTo apouTpa-
’Ka Ha IIOCTOSTHHO NEUCTBYIOMWI M ad hoc TakKe BeeTna MMeJIo U MMEET MeCTO
(mazke garre, 9eM IIPUMEHHUTETBHO K BHYTPEHHUM TPETEHCKIM CyIaM), He TaK YK
¥ BaxXHo, BUauMo. Bripouem, sty HeTouHOCTh KC P® 3amMcTBOBan u3 I[Mocra-
HoBieHust Ne 10-T1.

4.6. «Ha momenm opmuposanusi cocmaga mpemeickozo cyoa o151 paspeuteHus
COOMBEMCMBYIOUe20 2PANCOAHCKO-NPABO8020 CROPA NPEONOCHIAKU 0451 OUEHKU CHO-
cobHoCcmu u3bupaemvix (Ha3HaA1aeMbix) mpemeluckux cyoeil obecneuums eo becnpu-
cmpacmmuoe paspeuieHue — ¢ Mo4KU 3peHUst MaKux cy0seKmueHbIX Kameaopuil, KaK
MUPOBO33PeHUe, MOPAAbHbIE NPUHUUNDL, 00YCA08AeHHOE NPUHUHAMU NCUXOA0SUYECKO-
20 UNU UHMENNCKMYANbHO20 XApaKmepa Cumyamueroe OmHouleHue Kk 00HOU U3 cmo-
POH cnopa u m.o., — omcymcmeyiom» (ctp. 15).

DTOT maccax CBUIETENbCTBYET 0 ToM, uTo KC P® He nMeeT mosHOTO TIpen-
CTaBJICHUS O TOM, KaK Ha CAMOM JIeJIe BRIOMPAETCS TPETEUCKUI CyIbs B CEPhe3-
HBIX JeJIax IO STUI0M CePhe3HBIX apOUTPAKHBIX MHCTUTYTOB.

Ha camom mese B TakmMX IejlaXx CTOPOHBI CIIOpa B BOIIPOCaX HOMUHHMPOBA-
HUS TeX WM WHBIX JIUI] KaK apOUTPOB YACTO YUUTHIBAIOT BCE: M MX MUPOBO33pe-
HUE U MOPaJIbHbIE IPUHITUTIBI, ¥ O0YCIOBJIEHHOE MPUYNHAMM TICUXO0JIOTUIECKO-
TO WJIX WHTEJUIEKTYaTbHOTO XapaKTepa NX CUTYaTUBHOE OTHOIIICHUE K OTHOU 13
CTOPOH cTiopa, W T.1.

Ho moxHo maenuio KC PO npuaath 10CTOBEpHOCTD, €C/TM B HaYasIe TIPUBE-
NIEHHOM BBIIIIE (Ppa3bl TOOABUTD: «B MeAKUX U HUKOMY HeUHmMepPeCHbIX 0eaax» N Jajee
10 TEKCTY. Bripouem, make 1 Tak IOJIYIUTCSI HE O9eHb KOPPEKTHO.

4.6.1. KctaTi, omuH 711 1 yCMaTPUBAIO OIIpeAe/IieHHOE TTPOTUBOPEINE MEXKITY
TIPUBEICHHBIM B IpeablayiieM myHkre MHeHUeM KC PO u ciemyronm ero ykasa-
HueM Ha cTp. 16: «Coomeemcmeero, npu oueHke OecnpucmpacmHoCmu mpemeiicko2o
¢yobl 80 BHUMAHUE NPUHUMACMCAL. .. €20 NUMHAS NO3UUUSL N0 KOHKPEMHOMY deny...»?

Taxk Bce ke «npednocviaku 04s oyeHKU cnocoOHOCmU u3dupaemvix (HasHa4a-
eMblx) mpemelicKkux cydeil», YIUTHIBAasI UX JIMIHYIO MO3UIINIO TT0 KOHKPETHOMY
TIeJTy, UMCIOTCS YUIM K€ He UMEIOTCS «Ha MOMEeHM (hOPpMUPOBAHUs cOCIAsa mpe-
metickoeo cyoa»?

4.7. ®uHaNIbHBIM yKa3aHueM Ha HegoctaToyHoe moHnManne KC P® Toro,
KaK Ha caMoM JieJie (QYHKIIMOHUPYET TPETeUCKUIA MEXaHU3M, SIBJISICTCS CIICAYIO-
muit maccax: «Hezasucumocms mpemeickoeo cyobil... obecneyusaemcs... Nopso-
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KOM 8bINAAMbL... 20HOPAPOS U KOMHEHCAUUU UHBIX PACX0008, CEA3AHHBIX C YUACHUEM
6 mpemetickom pazdupamenvcmee: Kak credyem uz cmamou 15 Qedepanvroeo 3axona
«O mpemeiickux cydax é Poccuiickoit Dedepauuu», 6pems 3mux pacxo0os, cocmae
KOmopbiX onpedensemcs NpaguAamu KOHKPemHo20 NOCMOSHHO Oelcmeyou,e2o mpe-
meiick020 cyoa, Hecym CIOPOHbL CNOPA, d pasmep 803HA2PANCOeHUsl (2OHOPAp) 3a6u-
cum om 3apauee onpedeseHH020 pazmepa YNaauueaemozo aéancom mpemeicKkoeo
cbopa, wacmo KOmMopo2o nooaexncum pacnpeodeseHur) Mexcoy mpemeiuckumu cyobsimu
8He 3a8UCUMOCMU OM Pe3yAbmMamos paccmompenus deaa (cama dxce 0peaHu3ayus-
yupedumens AUub NOAYHAEM COOMBEMCMEYIoujue OeHelCHble CPedCmed, oCyu,ecm-
easiem ux xpanenue u eoinaamy)» (ctp. 10—11).

KiroueBble ciioBa 3mech «uacms komopoeo». OOIIEN3BECTHO, YTO COBPEMEH -
HbIE POCCUICKIME TPETECKEe MHCTUTYTHI 3a0MPAIOT ceOe OUeHb OOJBIIIYIO T0JTI0
TpeTteiickoro cbopa.

ITpuyun Tomy nBe:

1) Tak nmoBetock ele ¢ coeTckux BpeMeH CCCP Bo BTAK 1B MAK nipu TTIIT
CCCP, korma apoutpam haKTMIeCKH BBHITUIAYMBAIN (DUKCUPOBAHHYIO «3apIuIaTy»
32 pacCMOTPEHUE JIeJT, He3aBUCUMO OT YPOBHS MX CIIOXKHOCTH WJTU K€ 1IEHBI NCKa;

2) pyKOBOJICTBO MHOTHX TPETEMCKNX MHCTUTYTOB UCKPEHHE ITOJIAraeT, YTo Tiia-
TUTh MHOTO TPETEHCKUM CYJIbSIM HE HYXKHO, YTO OHU JIaXXe 9TO HE 3aCTyXXUBAIOT,
YUUTBIBAsI, YTO MHOTOE M3 OPTAaHM3AIIMOHHOM pabOTHI 32 HUX JIE/IaeT CeKpeTapuar,
1 YTO TaKWe CYIbU U TaK JOJKHBI OBITH OJIarOMapHBI 33 TAKOU AOTIOTHUTETHHBII
3apaboTok. WM mocienHue, yauThiBasi, 4TO Cpey HUX HEMaJIO TIperoaaBareseit
" UCCleoBaTeNieil, IeCTBUTENbHO pajabl U TakuM cymMam. [IpaBna u To, 4to
ompeeieHHast YacTh TPETEHCKUX Cy/iel (HEKOTOPHIE 1aKe C UMEHEM) NeiCTBU-
TEJTHbHO HE BCEra 3acIyKMBAeT OOJBIIIEr0 TOHOPAapa U3-32 CBOETO HEeXeTaHUsI
3aHUMAThCSI AMMUHUCTPUPOBAHUEM JIeT U TIEPEeKJIaIbIBAHUSI CBOMX O0SI3aHHO-
CTell Ha cekpeTapuaT TPeTeCKOTro MHCTUTYTA U Ha JOKJIATIUKOB.

U 3nmech Bo3HMKAET OYeHb MHTEPECHBIN (peHOMEH, KOTOPBII I MOXXKHO Ha3BaTh
«JIOBYIIKO¥ 00pa30BaHHOTO GETHOTO»: 3aBUCUMOCTb 00pa30BaHHOTO JIUIIA OT
MCTOYHMKA HU3KOTO JOXOJa, BBIACISIONIETO €ro 00pa3oBaHHOCTb, OKA3bIBAET-
CsI TOPA3/I0 CUJIbHEE €ro 3aBUCHMOCTU OT UCTOYHUKA JIIOOOTO MHOTO BHICOKOTO
JI0X0JIa, TAKYI0 €ro 00pPa30BaHHOCTDH He TToauepkuBaoliero. [Toa «0emHbIM» TYT
sl TOHUMAIO HE TO, UTO JIUILIO B LIEJIOM SIBJISIETCST MAJIOUMYIIINM, & TO, YTO €TO JTOXOI
OT OTIPENEIEHHOTO BU/IA NEITeTbHOCTA, OCOOEHHO MHTEJIEKTYyaTbHO-EMKOTO,
OKAa3bIBAETCSI BECbMA HEOOJIBILIIM: 3TO JINLIO MOXKET OBITh OUEHb COCTOSITEIbHBIM,
HO B TO %€ BPeMsI MOXET OCO3HAHHO 3aHUMAThCS ACSITEIbHOCTBIO, KOTOPAast pHU-
HOCHUT €My MUHUMAJIbHBII TOXO].

Kazanochk Obl, a 3auemM 00pa30BaHHOMY YEJIOBEKY 3aHMMAThCSl TAKOUW HEBbI-
TOTHOM IeSITETbHOCTBIO, HE TIPOIIIE JIW HATIPABUTh CBOIO SHEPTHIO B MHBIE, OoJiee
JIOXOJHBIE chephi?
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OTBeT Ha 3TOT BOIIPOC AaeT IOHMMAaHHE IMTMPaMUIbI TOTpeOHOCTeH 1o A. Mac-
JI0y': Koraa neduinTapHbie HyKIbl ((PU3MOTOTTYSCKIE M Ke KacaroIrecs 0e3-
OITACHOCTH) YIOBJICTBOPEHBI, TO BCTYMAIOT B UTPY OBITHITHBIC HAMOOHOCTH: COII-
aJIbHBIC, TIOTPEOHOCTHY B YBasKEHUH, IIOTPEOHOCTH CAMOBBIPAXKECHUS U T.II.

HesTeTbHOCTh B KaUeCTBE TPETEUCKOTO CYIbH, OCOOCHHO B M3BECTHOM Tpe-
TEMCKOM MHCTUTYTE, TAaKMe ITOTPEOHOCTH BITOJTHE YIOBIIETBOPSICT.

HMMeHHO 110 3TOi IMpuYnHe 00pa30BaHHBIC JIUIIA PAIU UX YIOBICTBOPECHUS
1 TOTOBHI JIEMCTBOBATh B KAUECTBE TPETECUCKMX CyIeii 3a MUHNMAJIbHBINA TOXOI,
BeIb MX AcuImTapHbie HYXKIBI B COBpeMeHHOI Poccuu ymoBieTBopeHBI. DTO
1 WCTIONIB3YIOT TPETeMCKIE MHCTUTYTHI.

B cBete ckazanHoro KC P® mpuMeHNTETbHO K POCCUICKIM peaTisiM He TIPaB:
HE3aBUCHMOCTB TPETEHCKOTO CYIbH 00CCITIEUYNBATHCS TTOPSIIKOM BBITIIATHI M Pa3-
MepOoM TOHOpapa He MOXeT B IIPUHIINIIEC, €CJIH PeUb UIeT O MUHIMAJIbHOM TOHO-
pape, KaK 3TO M1 IMEeT MECTO CETOIHSI.

Hpyroe neio, ecim pedb UAET O TOHOpape cepbe3HOM. B TakoMm cirydae moryda-
eMbIe «M3TUIITHE» (B CPABHEHUH C TEKYIIIMMU TIpeneTaMu ToHopapoB B PAD, koHeu-
HO) CPEICTBa TPETECHCKUIA CYIbsi MOT OBI TTOTPATUTh Ha TIOBBIIIICHNE CTAHAAPTA YIO-
BJICTBOPEHUS PA3TMIHBIX Ae(OUITUTAPHBIX HYKIT, a 3TO aBTOMATHUYECKY TIPUBEIIO OBI
K TIOBBIIIICHUIO CTAHIAPTa YIOBIETBOPEHMS OBITUIMHBIX IIOTPEOHOCTEH, BKITFOUAst
POCT CAaMOOCO3HAHUSI, OIIYIICHUS CAMOIOCTOMHCTBA 1 CAMOHE3aBUCUMOCTH.

Hpyroii Bompoc, uro BHYTpH P® cmaboe pa3BUTHE TPETEHCKOI chephl, OTCYT-
CTBUE CEPhEe3HOI KOHKYPEHIINH MEXKIY TPETEHCKUMI MHCTUTYTaMU 1 OCO3HaHHAS
TIOJIMTHKA TTOCIICTHX, HAITpaBJIcHHAs] HA MAaKCUMU3aIII0 MMEHHO UTO CBOMX IOXO-

«ITompebnocmu Macaoy pacnpedenun no mepe 6o3pacmanusi, 00ss1CHUE MAK0e HOCMPOEHUEe MeM, 4o
4eN08eK He MOJICem UCHbIMbIGAMb NOMPEOHOCMU 8bICOK020 YPOBHSL, NOKA HYJcoaemcs 6 604ee npUMU-
MmueHbIX seujax. B ocHosanuu — guzuonoeus (ymoaenue 20100a, #axcobl, CeKCyarbHol nompeoHocmu
u m. n.). Cmynenwlo evliue pazmecmuaacs HOmpeoHOCms 6 6e30nacHoCmu, Hao Heil — NompedHOCHb
6 NPUBS3AHHOCIMU U N1008U, A MAKJCE 8 NPUHAONEICHOCIU KaKoU-1ub0o coyuansholl epynne. Caedy-
owas cmynens — nompeOHoCmy 8 yeaxceHuu u 00oopenuu, Had komopoii Macaoy nocmasun nozna-
6amenbHvle NOMPEOHOCMU (HCaNCOa 3HAHULL, JHCeAaHUe BOCNPUHUMAMb KAK MONCHO 0oabuie UHGOp-
mayuu). Jlasee credyem nompeOHOCHb 6 Icmemuie (Hcancoa apMoHU3UPOBAMb HCU3Hb, HANOAHUMb
ee kpacomoll, uckyccmeom). M naxkoney, nocaeousisi cmynens nupamuobl, Haugwblcuiasi, — cmpemie-
HUe K packpbimulo 6HympeHHe20 NoOmeHyuana (OHa u ecmv camoaxmyanuszayus). Baxcno samemums,
umo Kaxcoas u3z nompeoHocmeil He 00513ameabHO 00AHCHA OblMb YMOAEHA NOAHOCIbIO — 00CMAMO4HO
4aACMU1HO0 HACLIWEHUs 015 nepexoda Ha cAe0yIOuLyio CIyneHb.

«A cosepuiento ybedxcoen, 4mo uenaosek jicugem x1e60M eOUHbIM MOAbKO 8 YCA0BUAX, K020a X1eba
Hem, — paszssicuan Macaoy. — Ho umo cayuaemcesi ¢ uenoeueckumu CmpemaeHusmu, Ko20a xaeoa 600-
6011 U Jcenydok ecezda noaon ? [loseaaromes 6oaee gvicokue nompebHocmu, U UMEHHO OHU, d He Pu3u-
on02uMeckull 20100, yRpaeasom Hawum opeanuzmom. Ilo mepe yooenemeopenus o0Hux nompebHocmeil
603HUKarOm Opyeue, éce bonee u bonee vicokue. Tak nocmenenHo, wiaz 3a Wa2oM 4eA08eK NPUXoOum
K nompebHocmu 6 camopaszeumuu — Hausvicuiei us Hux»» (https://ru.wikipedia.org/wiki/%D0%9F
%D0%B8%D1%80%D0%B0%D0%BC%D0%B8%D0%B4%D0%B0_%D0%BF%D0%BE%D1%
82%D1%80%D0%B5%D0%B1%D0%BD%D0%BE%D1%81%D1%82%D0%B5%D0%B9_%D
0%BF%D0%BE_%D0%9C%D0%B0%D1%81%D0%BB%D0%BE%D1%83).
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TTOB 32 CYET apOUTPOB, UCKITIOYAIOT BO3MOKHOCTD MOTYUSHUS TPETEUCKIUMU CYIbIMU
OOJTBIIIIX TOHOPAPOB: UM TIPEJIaraloT JOBOJIBCTBOBATELCS TEM, UTO IpeJIaraeTcs,
C YeM MOCJIeTHIE COTIACHBI paIy YAOBICTBOPEHUS TEX CBOMX ITOTPEOHOCTEH, KOTO-
pble 00pa3yIoT B IMpaMuIe MOTpeOHOCTEl 110 A. Macioy BBICILIME CJION.

He ynuBuTenbHO, 9TO BCe 3TO 3aCTaBIISICT TPETEUCKUX CyNeil MCKaTh MCTOU-
HUKU OOJIBINNX ToHOpapoB BHe PMD, Ha 3amame. Ho mobuThcs Tam 3TOTO MOJTY-
YUTCS caMO COOOM Y eAMHUII; CIUIIKOM BBICOKA KOHKYPEHIIHSI.

Taxk gto xots1 B adbctpakimu KC P® mpaB (He3aBUCUMOCTD TPETEHCKOTO CYIbH
MOXKET 00eCIIeYNBATHCS ITOPSIKOM BBITIIATHI M pa3MepOM TOHOPapa), OMHAKO 3TO
BEPHO TOJIBLKO B TOM CJlyyae, KOraa 3TOT TOHOpap J0CTaTOYHO BBICOK, a HE MUHM -
MaJieH, KaK cerogHs B PD.

B ycnoBusIx ke MUHUMAJTMCTUYHOCTH TOHOPapa U HEBO3MOXKHOCTH IJIST TPe-
TEUCKUX CylIell U3MEHUTD 3Ty CUTYAIINIO MX 3aBUCUMOCTD OT TPETEHCKIX MHCTHU -
TYTOB CTAHOBUTCS B CBETE X CTPEMIICHMS YIOBICTBOPSITH OBITHITHBIC TIOTPEOHO-
CcTH (GUKCUPOBAHHOM 1 0YeHB CHIIBHOI. [1pocTO OHM OOSITCSI TOTEPSITH 3TOT CBOM
CTaTyC, «CKaTUThCS BHU3» TT0 Tpamuae A. Macioy.

KC P® storo He moHsI. BripoueM, BUHUTD €T0 B 3TOM HEJb3s, KOJIb CKO-
PO He BCce U B pOCCHUIICKOI TpeTeMCKOii chepe 3TO UeTKo 0co3HaloT. BepHee, Bce
IMOHMMAIOT M THTYUTUBHO YyBCTBYIOT, HO BCJIYX 00 3TOM HE TOBOPSIT?

5. OmmoOKu Nae0.I0rH4ecKoro CBoicTBa
B IToctanosienun Ne 30-11

5. 1. «9mo kacaemcs 3axpenienHo2o 8 MejcoyHapoOoHbIX 002080pax, boAbUIUHCMEE
HAUUOHANbHBIX 3AKOH08 U NPABUAAX MPEemelicK020 pa3dupamenscmea NPUHYUNG He3a-
sucumocmu u 6ecnpucmpacmHocmu mpemetickux cydeil, mo gvlmeKaroujie U3 Heeo
mpeboBanust NPOU3800HbL OM MPeOOBAHULL K CYObSIM 20CY0apCMBEeHHbIX CY008, AHAN0-
2UYHBL U N0OX00bl K OCHOBONOAARAIOUUM 2aAPAHMUAM UX 0essmeAbHOCMU, HANPAaBAeH-
HbIM Ha 0becheyenue peatus3auyuil 2pancoanamu U ux o0seduHeHusmu (opeanu3ayusImu)
npasa Ha chpageoaugoe pazdupamenscmeo 0e1a He3a8UCUMbIM U 6eCHPUCMPACHbIM
cyoom. Hexoos uz smozo Qedepanvhbiii 3akon «O mpemeiickux cydax 6 Poccuiickoii
Dedepayuu» 3anpewsaem o0opazo8anue NOCMOSHHO 0elCMEYIOUUX MPemeicKux cydoe
npu edepanvHblx 0peanax 20cyo0apcmeeHHol 6aacmu, 0peanax 20cy0apcmeerHoll
earacmu cybsekmos Poccuiickoit @edepayuu u opeanax mecmuozo camoynpasierus
(ab3ay émopoil nynkma 2 cmamoii 3), a makice usbparue (HazHaveHue) mpemeicKum
cyobell huzuuecko2o auya, KOmopoe 8 COOMmeemcmaul ¢ €20 00AICHOCMHbIM CIAmy-
coM, onpedeneHHbIM hedepanbHbiM 3aKOHOM, He Modicem Obimb Uu36pano (Ha3Ha4eHo)
mpemeiickum cyoveli (nynkm 7 cmamou 8)» (ctp. 9—10).

DTOT Maccax TakKe M03BOJISIET BOOYMIO YOSIUTHCST B HETIOJTHOM ITOHUMAaHUU
co ctoponbl KC P® npupons! TpeTeiickoro pa3onpaTesibCcTia.

318



A.N. MypaHoB

Ha camowm mere mpuHIIAIIBI HE3aBUCUMOCTH 1 O€CTIPUCTPACTHOCTU TPETEeii-
CKUX CyIeil He UMEIOT ITOT00HOTO KOHCTUTYHPYIOIIETO 3HAUCHUS IUTSI STUX IBYX
3aKOHOIATEIbHBIX 3aIIPETOB:

1) 06pa30BEIBATh IIOCTOSTHHO IEMCTBYIOIINE TPETEHCKIE CYIbI TIPH (pemeparb-
HBIX OpraHaX rocyIapCTBEHHOH BJIACTH, OpraHaX roCyIapCTBEHHOI BIACTH CYOb-
ekToB Poccuiickoit Menepaliny 1 opraHax MECTHOTO CAMOYIIPaBJICHMS,

2) n36upath (Ha3HAYATh) TPETEHCKNM CyIbeil (hM3mIecKoe JTUI0, KOTOPOe
B COOTBETCTBHUU C €TO JOKHOCTHBIM CTaTyCOM, OTIPeaeIeHHBIM (penepaTbHbIM
3aKOHOM, HE MOXET OBITh M30paHO (Ha3HAYEHO) TPETECHCKUM CYIbCH.

B camoM nene, ecimm UCIIOIh30BaTh TOT XK€ CAMBIN METOIOJIOTMUECKUIA TIOIXO,
KoTOpbIii ekt B ocHOBe [ToctanoBmenmst Ne 30-I1 (a mmeHHO: «B Kaxkmom otmenb-
HOM CJTyJae Hazio pa3oupaThCsl OTIEIBHO! ), TO OUEBUIHO, YTO BO3MOXKHBI CUTYALIAH,
Koraa, HalpuMep, 1 00pa30BaHMe ITOCTOSTHHO IEHCTBYIOIINX TPETEHCKIX CYIOB TP
(bemepambHBIX OpraHax rocyIapCTBEHHOM BIIACTH, U (MJT1) M30paHue (Ha3HAYCHUE)
TPETEHCKIM CYIbeit ToCyIapCTBEHHOTO YMHOBHUKA BCE K& MOTYT IIPUBECTH K TOMY,
YTO M TPETEHCKOE pellicHre, 1 IPOIIeaypa ero BEIHECEHMST OyIyT Oe3yIpeTHBIMMU.

Bort roccynbl Xe, HalIpuMep, pa3Be HE MPOIBUTAIOT BCSIUeCKU (M MHOTAA
YCIIEIITHO) MPOLIEAYPhl MEIUALINU B (POPME OTKPHBITUS B UX IIOMEIICHUSIX «KOM-
HaT IPUMMPEHUS» U TIPUTJIAIIEHUs] paboTaTh B HUX MeauaTtopoB? Uem Xe Tpe-
TEeUCKHE CYyIbl TPUHIIUITIAIBHO XyxKe?

Ha camowm ke mesre CMBICTT TaKHX 3aIlIpeTOB He B TTPOOJIeMaTHKe He3aBUCUMO-
CTU M OECIIPUCTPACTHOCTH TPETEMCKUX CyIeil, a B M”HOM — B HEXeJIaTeJIbHOCTH
W3JIUIITHEH BOBJICUEHHOCTH OPTaHOB BJIACTU M YMHOBHHMKOB B JIeJIa TPakIaHCKO-
ro obuectsa. M opranbl B1acTv, 1 YMHOBHUKU MOTYT OBITh, caMO co0oi1, He3a-
BUCHMBI 1 OECTIPUCTPACTHEI, HO ITpo0JieMa He B 3TOM, a B TOM, YTO He HaIJICXKUT
UM TaKAUMU BOIIPOCAMM 3aHUMAThCS — Y HUX CBOMX BOIIPOCOB MOJKHO XBaTaTh.

OrtaasaiiTe Kecapio KecapeBo, a IpakIaHCKOMY 00IIeCTBY — TpeTeiickoe. B aTom
COCTOHT CMBICJI YKa3aHHBIX 3aIPETOB, a OTHIOAb HE B TOM, Ha 4T0 YKa3aja KC PO.

B aToM 1maHe ocobeHHOo cTpaHHO TO, 4To caM Xe KC P® u npoBosriacun
TpeTeiicKue Cyabl MHCTUTYTAMU IPaXKIaHCKOrO OOLIECTBA U BMECTO TOIO, UTO-
OBI OCHOBBIBATHCS HA 3TOM, OH 0€3 OTIOpHhI Ha JIOTMKY ¥ METOMIOJIOTHIO BEIBOIUT
yKa3aHHBIC 3aIIPEThHI U3 IIPUHITUIIOB He3aBUCUMOCTH 1 OECIIPUCTPACTHOCTH TPE-
TEeNCKNX Cyneii!

ITpomokuM pacKphIBaTh CaKpaTbHBIC XapaKTEPUCTUKH TPETEHCKOTO pa3om-
paTeNbCTBa B CBETe KOHCTUTYIIMOHHBIX IIEHHOCTEIA!,

' ««Koncmumyuyus becnpobenvHa He no c8oemy mekcmy, He no OyKee, a no KOHCMUMYUUOHHbIM YeHHO-
cmsam, no oyxy», — eosopun ox |H.C. bornaps, cynbs KC P®]. B smom naare ona npedcmasnsem
coboii ceemckyro bubauro. Ilo muenuro bondaps, npocmoe npoumenue OCHOBHO20 3aKOHA CMPAHbL
He pacKpoem 6ce CaKpanbHvle XapaKkmepucmuk KOHCMUmyyuoxHHolx yenHocmei»> (http://pravo.ru/
story/view/112841/).
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5.2. Tocne nipoutrenus IToctanosiaennst Ne 30-T1 ckiragbiBaeTcs OLIyIIeHNE,
gyT0, 110 MHeHII0 KC P®, BOIIpOCH HE3aBUCUMOCTU M O€CTIPUCTPACTHOCTH Tpe-
TEMCKUX CyHeil MOJKHO PeryIMpoBaTh HAa YPOBHE 3aKOHA: B 3TOM TUTaHE KOJIMYIe-
¢tBO cchlToK KC P® Ha DenmepanbHBIN 3aKOH O TPETEHCKIX CyIaX B TAKOM TTOCTa-
HOBJICHMH OYeHb BEJIMKO, HA MOU BKYC, OHO JIaxKe Ype3MEepHO.

OnHako He [eJI0 3aKOHA PerjaMeHTUPOBATh JaHHbIE BOIIPOCHI AETAIbHO —
TaKOB OOIIIETIPU3HAHHBIN MOIXO/ BO BCEM MUpE.

5.3. «[Il]epedaua cnopa, Komopbiil BO3HUK UAU MONCEM BO3HUKHYMb MeNCOY CIMO-
POHAMU KAK020-AUO0 KOHKPEeMH020 NPABOOMHOUEHUS, HA PACCMOMPeHUe mpemeii-
CK020 ¢y0a... He nopoXcoaem UHbIX IOPUOUHECKUX NOCAeOCMEULl, NOMUMO NPedyCcMOo-
MPEeHHbIX 3AKOHOM UMEHHO 0451 mpemeickoe2o peuteHus...» (CTp. 14).

Kak BumHO, cHauaja peysb o Iiepeaade criopa B TPETeMCKUIL Cy, a TTOTOM O Tpe-
TEMCKOM pEeIIeHUH, KaK OYITO OBl 3TO MICOJIOTUISCKU OTHO 1 TO Xe. A TO, UTO
u I'TIK P®, u ATTIK P® nipenycMaTpuBaoT I0puaNIECKE TTOCIENCTBAS NMEH-
HO UTSI TIepeayy CTiopa B TPETEMCKUIA Cyl B (popMe OCTaBICHMS MCKa 0e3 pac-
CMOTPEHMSI, HE YIMTBIBACTCS, HO Bellb TaHHBIIT MOMEHT OYeHb BaXKeH IIPY ITOHU -
MaHUM TIPUPOIBI TPETEHCKOTO pa3doupaTesbcTBa. Bripouem, 3Ta ommobKa Takxke
obL1a caeiiaHa eule B [Toctanosiaenun Ne 10-I1.

6. YeTkoe npotuBonocrasienue co ctoporbi KC PO
TpeTeiicKux cyaoB roccynam. Eme onna «muna» or KC PO
IIJIS1 TPETEHCKOro JJHOepTapuaHCTBa

BHuManwue TpeTeiickoro coo0IecTBa He MOXET He TIPUBJIEYb U TO, YTO COTJIAC-
Ho [Tocranosnenuto Ne 30-T1 Tpereiickue Cynbl He 3aHUMAIOTCS CyIeOHO 3a1u-
TOM mpas.

KC P® ckazan 06 31oM aBaxibl: « CHopoHbl Cnopa, 3aKA4As CO2AAUEHUE 0 €20
nepedaue Ha paccmomperue mpemeicko2o cyoa u peatusys mem Camoim c6oe nPpago
Ha c60000y 002060pa, 0OPOBONBLHO COAAUIAIOMCS NOOHUHUMBCS NPABUAAM, YCMA-
HOBAEHHbIM 0451 KOHKPemH020 mpemelicko2o cyoa. B makux cayuasx npaeo na cyoeo-
HYF0 3auumy, Kkomopasi — no cmoicay cmamou 46 Konemumyuuu Poccuiickoii ede-
payuu — 0oaxcHa Obims NOAHOLL, IPPeKmuUHoil U coespeMeHHOl, obecnevusaencs
603MOIICHOCHIBIO 00paenUs 8 NPEFyCMOMPEHHBIX 3AKOHOM CAYHASX 8 20CY0apCHIGeH -
HbLIE CY0, 6 yaCMHOCMU nymMeM NO0a4U 3dsi8AeHUs 00 OmMeHe peuleHus: mpemeicKo20
cyda aubo o 8bl0ate UCNOAHUMEAbHO20 AUCMA HA NPUHYOUMENbHOE UCNOAHeHUe peule-
Hus mpemeiickoeo cyda» (cTp. 8);

«nepeoaua cnopa, KOmopbwlil 03HUK UAU MOICEN BO3HUKHYMb MeNcIY COPOHA-
MU KaK020-1u60 KOHKPemH020 NPAGOOMHOUIeHUs, HA PACCMOMPEHUe MPemeiiCK020
cyda ocmaemcsi anbmepHAMUBHOL (PopMOil 3auUmbsl NPasa u He NPeepauiaen camo no
cebe mpemelickoe pazoupameabcmeo 6 co6CMeeHHo cyoeOHyro (hopmy 3auumot npasa,
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PABHO KAK U He NOPodcOaem UHbIX FOpUOUHeCcKUX nocae0Ccmeuil, NOMUMO NPeodyCcmMom -
PEHHBIX 3aKOHOM UMEHHO 0451 mpemelickoeo peuteHus...» (CTp. 14).

BesycoBHO, 3T 1Be nnen yxe Bcrpedanuch B [loctanosnennu Ne 10-T1. Ho
TaM OHHU XOTSI OBI COIPOBOKAAIOTCS Pa3bSICHEHUSIMU I10 TIOBOIY TOTO, YTO TTOM
cyneoHoit (popmoii 3ammThl TpaB KC P® rmoHnMaeT 1esdTeJIbHOCTh TOCCYIOB!.

BropoueM, 3TOT moaxona TakxKe He SIBJISIETCSl UaeaibHbIM B cBeTe 1. 1 cT. 11
«Cydebnas 3amuta rpaxkmanckux npas» [' K PO («3awumy napywenruvix uau ocno-
PEHHbIX 2PANCOAHCKUX NPA8 OCYUlecmensiem 6 COOmeemcmauu ¢ N008ed0MCmeeH -
HOCMbIO 0en, YCMAHOBACHHOU NPOUECCYanbHbiM 3aKOHO0AmMenbCmeom, cyo, apou-
mpasicublil cyo uau mpemeltickuil cyo (dasee — cyd)»). Ho xoTs1 Obl OHSITHO TO,
YTO TpEeTeicKoe pa3dMpaTeIbcTBO MOXKET CIMTATHCS CyneOHOM (popmoit 3am-
THI TIPaB B CBETE IPaKIAaHCKOTO PETYJIMPOBaHUsI, OMHAKO HE SIBIISICTCS TaKOBOI
C TTO3UIINI KOHCTUTYLIMOHHOTO TIpaBa, TIe OHO MOXET ITPEeTEHI0BATh TOJIbKO Ha
CTaTyC aJIbTEePHATUBHOI (POPMBI 3aIIUTHI IIPaB, AIBTEPHATUBHOTO U HECYIeOHO-
rO Croco6a pa3pelieHus TPaxkaaHCKO-MPABOBBIX CITOPOB.

He unckirouato, 4To MHOTHE TIPEACTABUTENIN TPETEHCKMX KPYrOB, BIIeYaT-
JIeHHBIe Tnoepan3MoM rmoctaHoBieHUt Ne 10-1T u Ne 30-I1, ¢ ynuBineHreM ObI
OTHECJIUCH K uaee o ToM, 4To ¢ mmosutiniit KC P® Ha3bIBaTh OeITeTBHOCTD Tpe-
TEUCKUX CYIOB CyIeOHOM 3aIIUTON TpaXkIaHCKUX ITPaB HEMOITyCTHMO.

Kaxk Tak? To, 4To Ha3BIBAIOT CYIOM, HE OCYIIIECTBIISICT CYACOHYIO 3aIlINTY ITpaB?
Ha, mmerHo Tak, 1 KC P® sto HemHoro nosichnt B 11. 3 [Toctanosneruss Ne 10-TT:
«OcHosannas Ha nonodxcenusx Konemumyyuu Poccuiickoii Pedepayuu 603moxic-
HOCIb Paspeulenust 2pancoaHcKo-npasossbix CNoPo8 NOCPeOCmeom mpemelicKko2o pas-
oupamenbcmea 3aKpenaena 8 epajicOaHcKom 3aK0H00amenvcmaee U coomeemcmaey-
FOUUX NPOUECCYANbHBIX HOPMAX, NPEOMemoM Pe2yauposanus KOMopbix 00yCca064eHO
U UCNONB30BAHUE NPUMEHUMENbHO K MPemeliCKOMY pa3dupamenscmey Kak atbmep-
HAmMueHoU hopme 3auumol epaicOaHCKUX NPas MePMUHA «CYO»».

Kak BUIHO, NCITOTh30BaHNE TAKOTO TIOHSTHS OKa3bIBaeTCS ITPOCTO IOPUINKO-
TEXHUYIECKUM IIPUEMOM, YCIIOBHOCTHIO. Has3bIBaIoT Xe rpaskaaHcKoe IpaBo TpaxK-
JMAHCKVM, XOTsS OHO MMEET OTHOIIIEHWE He TOJIBKO K IpakaaHaM, a C TpakIaH-
CTBOM B0OOIIIe He cBsi3aHO! Ha3hIBaIOT XKe yToJIOBHOE TIPaBO YTOJOBHBIM, TOTIA
Kak cerogHs B P oHO 1 He MMeeT Aenia ¢ yceKHOBeHneM rojioB! HaszsIBatoT xe

Hanpumep, B [TocranoBaeHuu Ne 10-I1 cioBaM 0 «HernpeBpalieHur» MpealecTBOBaIO yKa3a-
HUE Ha HEBO3MOXHOCTb OTOXIECTBICHUSI «mpemelickoll ¢hopmbl 3auumel npasa ¢ cyoebHol 3auu-
Mol KAk makoeoil, 0Cyuecmensiemoll 20cy0apcmeeHHbiMU CyOamu, a mpemeiicKux cy0o8 Kak uHCmu-
mymoe epaxcoarckoeo obuwecmea — ¢ cyoamu Poccuiickoit Dedepauuu, komopwie 6 coomeemcmesuu
co cmamosamu 10, 11 (wacmo 1) u 118 Konemumyyuu Poccuiickoi Pedepayuu u Pedepanvivim KoH-
cmumyuyuonHbim 3akonom «O cydebroii cucmeme Poccuiickoii Pedepavyuu» 6 pamkax pazdenenus 2ocy-
dapcmeenHoil eracmu Ha 3aKOHOOAMENbHYI0, UCHOAHUMENbHYIO U CYOCOHYI0 OCYUeCmeasiiom cyo0eoHyo
saacmb u obpazyrom cyoeonyro cucmemy Poccuiickoii Pedepayuus».
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MEXIYHapOIHOE YaCTHOE MPaBO MMEHHO TaK, Maxke eCIM OHO MEXIYHAPOIHBIM
(1 maxxe 3a4acTyl0 YaCTHBIM) He OKa3bIBaeTCs!

YT0-TO MHE TTOICKA3BIBACT, UTO HaMepeHHBII 0TKa3 KC P® cunrtaTh nesreisb-
HOCTb TPETENUCKNX CYI0B CYAeOHON 3alIMTON IrpakJaHCKNAX MIPAB MOXET UMETh
ropasmo 0oJjee JajeKo MAYIINE MOCIEACTBHSI, YeM 3TO MOXKET MOKa3aThCs Ha
MEePBBI B3MISIA. DTO CBOeTo poja Bropas «MuHa» oT KC P® mig tpereiickoro
JTmbepTapraHCTBa.

Bce xe He 3ps B mmocieanue roasl B PO HabmomaeTcst cTpeMiieHIE KaK-TO
OTPaHWYMUTDH TPETEHCKME CyIbl B MCITOJH30BAaHNN UX HAMMEHOBAHUIA, B KOTO-
PBIX, YTO TIOHSITHO, YIIOP JeacTcsI Ha CJI0BO «cyd». Hemapom Muntoct Poccun
B Xo1e peoOpMHUPOBAHMSI TPETEHCKOM chephl TIpeuraraeT CIeayroIee IMoIoxKe-
HHE B 3aKOH: «3anpeujaemcs cozdarue 6 Poccuiickoit Dedepauuu nocmosHHo oeli-
CMBYIOWUX apOUMPAICHBIX YUPeNCOeHULL, HAUMEHOBAHUS KOMOPbIX 6KAHUANOM 1080~
COUemanust «ApoOUMpPAdICHbLLL Cy0» U «mpemelicKuil cyo», ecau NoAHoe HaUMeH08aHUe
yupescoeHuss CX00HO 00 CMeneHu cCMeuleHus ¢ HaumeHosanusmu cydos Poccuiickoll
Dedepayuu uaru uHbviM 00pa3oMm cNOCOOHO 86eCMU YHACMHUKOE 2PANCOAHCK020 000~
poma 6 3a04yxcoeHue OMHOCUMENbHO NPABOBOL NPUPOObL U NOAHOMOUULL HOCMOSHHO
deticmayroueeo apoumpajicHo20 yupeicoeHusr».

WM neno TyT He TOJIBKO B PHCKE CXOICTBA IO CTeTIeHN cMelneHus. MmeeT 3Ha-
YeHHNE U WHOE: YTOOBI HA3hIBAThCS «CYIOM», HY>KHO 3TO IIPAaBO 3aCIyKUTh, a HE
3aHMMAThCS] MUMHUKPUEH 1 ITapa3uTUPOBATh Ha HA3BaHMSIX TOCOPTAHOB, KaK 3TO
JieyiaeT, HarpuMep, « BeICimii TpeTeiicKuii apOUTpaKHbIN Cya» WK «ApOUTpaxK-
HBIN TpeTecKuit cya r. MOCKBbI». A MHOTO JIM TPETEHCKUX CYIOB 3aCTyXUJIU
Takoe TipaBo? HemsBecTHo. M maske ecimm MHOTO, TO KaK TOTIA TTOHSTh, KTO MMCH-
HO ¥ TT0YeMY OTHUM MOXKHO Ha3bIBAaThCS CyIaMHM, a IPYTUM — HEeT?

Tax 9T0 HE MCKITIOYEHO, YTO YIIOMSIHYThIE MIeH B TTocTaHoBIeHUIX No 10-T1
u No 30-TT o 9eTKOM ITPOTUBOIIOCTABIIEHUH TPETEICKUX CYIOB rOCCyiaM — TIpeli-
BECTHUK TOTO, YTO paHO WK MMo31HO B PD Bce Tpereiickue cyabl OymeT oos3a-
TEJIbHO Ha3bIBATh «KOMUCCHUSIMU».

Takoe B oTeuecTBEeHHOI UCTOPUM yxXKe ObL10. M 1mouBa njist 3Toro oiaromaps
KC P® yxe rmoarotonieHa.

M kcTati TOBOPSI, B CBETE CETOMHSIITHEH ITOTUTUICCKOM KOHBIOHKTYPBI HUYe-
IO YAMBUTEIBLHOTO B TAKOM (DMHAJIbHOM pellieHuU He OyneT. BoT monmpoboBas 6b1
cebs ceroHsl KTO-TO IIMPOKO Ha3bIBaTh «tpereiickuM Ilpesumenrom Poccun»
nin «Tpereiickum Cosetom Denepanni», Tak eMy OBICTPO ObI OpraHbl rocynap-
CTBEHHOM BJIACTH JAJIM TIOHATH, YTO TAKOE XOPOIIIO M YTO TAKOE TLIOXO!

A BOT Ha3bIBaTh ce0sl «BBICIIMM TpeTeiCKUM apOUTPaKHBIM CYIOM» MJIN
«ApOUTpaXKHBIM TPETEHCKNM CYIOM T. MOCKBBI» He omnacHO. [IpnunHa mpocTa:
B PO HeTepnuMbI MOCSATATEIHCTBA HA MPE3UACHTCKYIO, UCTIOTHUTETBHYIO U 3aKO-
HOIATEILHYIO BIIACTh, a CYIBI ITO OOIIEMY IPaBUTY MaJo KOMY MHTEPECHEI.
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Cawmo 110 cebe Hamuue 1 camopekiiama «BhICIiero TpeTeiickoro apouTpax-
HOTO Cylia» U «ApOUTPaKHOTO TPETeCKOTO cya I. MOCKBbI» — CBUIIETEIHCTBO
WCTUHHOTO, TIOJUIMHHO-TIPUHUKEHHOTO 3HaUeHUsI cyneOoHol Biactu B PO.

He uckioueHo, 4To MHBIE BETBU BJIACTH 3aXOTST 3TO UCIPABUTH, TTOJIarasi,
YTO 3aMpeT Ha CJI0BO «cyd» MJIsl TpeTelicKoe pa3dupaTeabcTBa — ellle ojiymMepa,
a BOT HACTOSIIIIE MEpOil OBITIO OBl €ro MepenMeHOBAHUE B «HETPATUIIMOHHBIT
Croco0 pa3pelieHust CopoB».

U B 3axmouenue ormetrM, uto xoTst KC PD 1 He cuuTaet nesiTeIbHOCTh Tpe-
TeNCKUX CynoB cyneOHol 3amuToii mpas, B [Toctanosnennu Ne 30-T1T Bce ke mHO-
T71a TIPOPBIBAETCS €TO HEBOJIbHAsST 3a0BIBYMBOCTD B OTHOIIEHUU HEOOXOIUMOCTH
YETKO MPOTUBOIOCTABIISITh TPETEHCKUE CYIbI TOCCYAaM:

1) «obpamumscs 6 mpemeiickuii cyd — 6 KOHmMeKcme 2apanmuil, 3aKpenieHHbIX
cmamosamu 45 (vacmo 2) u 46 Koncmumyyuu Poccuiickoii Pedepayuu» (ctp. 8).
Me:xmy TeM B 4. 2 CT. 45 ToBOpUTCS: «Kaxcoblii 6npase 3auuiyams c8ou npasa U ceo-
000b1 6Ccemu cnocobamu, He 3anpeujeHHbIMU 3aKoHoM», a B 4. 1 cT. 46: «Kaxcdomy
eapanmupyemcsi cyo0eOHas 3auiuma e2o npag u c80600».

3HAYUT, UMEHHO YTO OOpaIleHNe B TPETEUCKNUIA Cy /1 TPOU3BOAUTCS B KOHTEK-
CTe rapaHTUil Ha CyAeOHYIO 3aIUTy?

2) «nybauuHble uHmMepecs. 00ecne4u8aromcs 3aK0H00AmeNbHbIMU NPEONUCAHUIMU,
VCMAaHasAUBAWUMU NPOUEdYPbl MPemelick0o20 pasdupamenscmea, ymo npednonaza-
em Haauuue 2apanmuil cnpasedaugocmu u 6ecnpucmpacmHocmu, NPUCYuux aro6omy
cydebnomy pazoupameavcmey 6 cuiy mpedosanuii cmamou 46 Koncmumyuyuu Poc-
cutickoii Pedepayuu 60 83aumoces3u co cmamoeil 6 Kongenyuu o 3auume npae ueno-
8eKa U OCHOBHYBIX c80000» (CTp. 8).

Tak 3HA4YWT, TpeTelCcKoe MPOU3BOACTBO SIBIISIETCS BCE XK€ CyneOHBIM
pazoupareabCTBOM?

3) «Ymo kacaemcs 3aKpenieHHo2o 8 MedcOyHapoOHbiX 002080pax, bOAbUIUHCINGE
HAUUOHANbHBIX 3AKOH08 U NPABUAAX MPemelicK020 pa3dupamenscmea NPUHYUNG He3a-
sucumocmu u 6ecnpucmpacmHocmu mpemetickux cydeii, mo gvlmeKarujie U3 Heeo
mpeboBarust NPOU3800HbL OM MPedOBAHULL K CYObIM 20CY0apCMEeHHbIX Cy008, AHAN0-
2UYHBL U N00X00bl K OCHOBONOAARAIOUUM 2APAHMUSM UX 0essmeAbHOCMU, HANPABAeH -
HbIM HA 0becneyerue peatu3auyuil 2pancoanamu U ux o0veduHeHusmu (Opeanu3ayuImu)
npaea Ha cnpagedaugoe pazoupamenbCmeo 0eia He3asUCUMbIM U becnpucmpacm-
Hotm cydom» (CTp. 9).

Tak Bce e TpeTeiickoe pa30dupaTeIbCTBO IIPOM3BOAUTCS TAKXKE U B KOHCTH-
TYLIMOHHOM CMBbICJIE HE3aBUCUMBIM U O€CTIPUCTPACTHBIM CyIOoM?

4) «B cmamve 18 Dedepanvroeo 3axona «O mpemeiickux cyoax 6 Poccuiickoii
Dedepayuu» nepediciernsbl OCHOBHbIE NPUHUUNBI MPEMeLiCK020 pa3dupamenscmea —
3aKOHHOCMb, KOHPUOCHUUAALHOCIb U OUCNO3UMUBHOCHb, COCMA3AMEAbHOCHb U PAG-
HONnpasue CMopoH, He3A8UCUMOCHb U OeCnpUCmpacmHoCmy mpemeickux cyoei. Imu
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NPUHUUNDL, CO2AACHO COBPEMEHHOL OOKMPUHE CNPABe0AU8020 NPAsoCyous, OMHOCAM -
¢S K uucay (hyHOaMeHmManbHoixX, 0OHAKO 8 MPemeicKoM pazoupamenscmee ux nposie-
AeHUe UMeem c60U 0COOEHHOCMU, KOMOpble 00YCA08AEHbL HACMHOIL, He20Cy0apcmeeH -
HOUl npupodoil mpemeiickozo cyda» (ctp. 9).

Ho eciivt 9T MpUHITUTIBI TPETEHCKOTO pa3dupaTesibCTBa SIBISIIOTCS (hyHIaMeH-
TaJIbHBIMU Yepe3 IPU3MY COBPEMEHHOM TOKTPUHBI CITPABETMBOTO TIPABOCYIUSI,
anpaBocyaue o Koncruryimu P® ocyliecTBiiseT TOIbKO TOCCYI, TO, MOXKET, BCE
K€ YeTKOE TTPOTUBOTIOCTABIICHHUE TPETEUCKKX CYIOB TOCCYIaM B KOHTEKCTE Cy1e0-
HOM 3allMThI TPAKIaHCKUX MPaB MMeeT HECKOJIbKO UCKYCCTBEHHBIN XapakTep?

Hy u B 3aximoueHmre HarmoMHIo, uTo B OnpenenaeHnu oT 29 mas 2012 . Ne 993-O
(t.e. yxe mocne BoiHeceHus [locranosnenust Ne 10-IT) cam xxe KC P® ykazan:
«llonoxncenue nynkma 5 uwacmu 1 cmamou 148 AIIK Poccuiickoit @edepauuu, npedy-
cmampuesaroujee 00513aHHOCb apOUMPA3CHO20 Cyda 0CMaAgUmMs UCK0B0e 3asiéaeHuUe 6e3
PACCMOMPEHUs: NPU HAAUMUY COAAUIEHUS] CHOPOH 0 PACCMOMPEHUU OGHHO20 CNOPA mpe-
MeLCKUM CYOOM, camo no cebe He MOJICem PacyeHUBamsCsl KaxK Hapyulaouiee KOHCmu-
MYYUOHHbIE NPABA YHACMEYIOUUX 8 2PANCOAHCKOM CYOONPOU3B00CMEE MUY, NOCKOABKY,
10 CMbLCAY OAHHO20 NOAONCEHUS, BO3HUK UL MeXCOY HUMU PA3HOAACUE 8 IMOM CAYHae
Modicem Obimb paspeuieno 8 cyoednom nopsaoke — 6 mpemeiickom cyoe».

7. ®ukcamug B [Toctanosaennn Ne 30-11
NOAYMHEHHOCTH TPETEHCKUX CYI0B roccyaam

Boo0O11ie roBopsi, mpu 00JIbIIOM TPETEMCKOM XKeJTaHWU YE€TKOE TTPOTUBOMO-
CTaBJIEHUE FOCCYI0B TPETEMCKUM CyaM MOXHO CUMTaTh, 110 CYTH, OTAEJIEHUEM
3€peH OT IJIEBEJ, a aTHLIEB — OT KO3JIUIII.

Tpeteiickue cyabl OKaXKyTCSl B TAKOM CBETE HE ITPOCTO aJIbTEPHATUBOM, HO ajlb-
TepHATUBOM HEIIOJIHOM 1 HeTOJHOLIeHHOH. TyT peub 3aiiieT He O KeJlaTeJIbHOI
U UJeaJIbHOM CUTYyallMM ¢ aBBTOHOMHOCTBIO IBYX CITOCOOOB pa3pelieHus CIIOpoB,
C MX HE3aBUCUMOCTbBIO IPYT OT ApYyra, HO B TO XK€ BPEMSI C OTHOBPEMEHHbBIM UX
CJIOXKHBIM B3aMMOJIEHCTBMEM HAa OCHOBE B3aMMOYBaXKEeHHSI, KOT/1a BCE IOHMMAIOT,
YTO y OJJHOTO COc00a — CBOM TUIIOCHI U MUHYCBI, a Y APYTOT0 — COOCTBEHHbIE
JIOCTOMHCTBA M HEAOCTATKU. AKIIEHT OyIeT Ie1aThCsl HA MIHOM, CKOpee, — Ha IO/ -
KOHTPOJIBHOCTH OTHOTO CIIOCO0a IPYyroMy, U IMOHSITHO, KaKOMY KaKoro.

B mone3y Toro, uto mMeHHO Tak KC P® 1 moHnMMaeT B3anMOIeHCTBUE TOCCY-
IIOB 1 TPETEMCKUX CyI0B, TOBOPUT Kak yKazaHue B [ToctanoBmeHun Ne 10-I1 Ha
«(pOopMBI TOCYTapCTBEHHOTO KOHTPOJIS 3a TPETCHCKUM pa3orpaTeIbCTBOM», TaK
u cnenytomas unest B [TocranoBnerun Ne 30-I1: «Ymo kacaemcs 3akpensennoco
8 MeNCOYHAPOOHBIX 002080PAX, OOAbUIUHCIMEE HAUUOHANLHBIX 3AKOHO8 U NPABUAAX
mpemeiicKk020 pazdoupamenscmea NPUHUUNG He3a8UCUMOCMU U OeCnpUCmpacmuocmu
mpemelicKux cyoeil, mo gvimexarouile u3 Heco mpebosanusi RpouU3800HbL 0N Mpebo-
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eanuil K cyobsim 20cy0apcmeeHHblX cy008, AHAN02UMHbL U RO0X00bL K 0CHO8ON0AAA -
HOWUM 2APAHMUSIM UX OesimeAbHOCMU, HANPABAeHHbIM HA 00ecneverue pearu3ayuu
epaxcoanamu u ux 00seduHeHUIMU (0peaHU3AUUIMIL) NPABA HA CNPABedaUsoe pa3ou-
Pamenscmeo deaa He3agucumbim U becnpucmpacmusim cyoom» (ctp. 9).

[MpousBomHOCTh TPeOOBAHMI K TPETECHCKUM CyldaM OT TpeGOBaHUI K roccy-
JlaM MOKHO, KOHEYHO K€, TPAKTOBaTh KaK yka3aHue Ha 0oJiee BHICOKYIO 3BOJIO-
LIMOHHYIO CTYTIEHb TPETEHCKOTO pa3dnupaTesbCTBa 10 OTHOIIEHUIO K TOCCY/IaM,
HO BCe K€ TIPEICTABISIETCS, YTO TYT UMEJIOCH B BUILy MHOE — MPU3eMIICHHAS TIPU-
poJa TPeTEeUCKUX CY/IOB B CPABHEHWH C BBICILIEH PACOI TOCCY/IOB.

DTO HAIIOMWHAET YK€ BbICKA3bIBABIIYIOCS B TOCAPOUTPAXKE TOUKY 3PEHUS:
«Tpemeiickuii cyd — arbmepHamueHblil CyOeOHOMY pazoupamenscmey cnocod pas-
peulenus Kongaukma 6 cgpepe npeonpuHuUMamenscmea 8 e2o docyoednoli cmaduu. ...
U xoms apbumpamu, 8bi6upaemvimu camumu nPeOnpUHUMamensimu (Ux oouecmeeH -
HbIMU OpeaHnu3ayuamu), credyem paccmampusams [sic!| kax docydebuyro cmaoduro
paspeulerusi KOHAUKMa, makas npedeapumetbHas cCmaous He Modxicem 0blmb OCHO-
6anuem 045 omkasa 6 npagocyouu. Mmenno Ha paspeuterue 3moil OuseMmbl: Jcead-
MeAbHOCMb Ype2yAupo8anus npeonpuHUMamensckoeo KOHGAUKMAa 4acmHo20 Xapak-
mepa Ha docydebnoil cmaduu (apoumpaicem — 00UECMBEHHbIM OP2AHOM CO00Uecmaa
npeonpunumameneil) u obecneuenue docmyna K 20cyo0apcmeeHHomy npasocyouro
Kaxcoomy yacmuomy Auyy — Kak 2apanmuu cnpageoiusocmu Hanpasiesl MHO20-
yucaenHble MelucOyHapoOHO-NPaBoable HOPMbL 0 pazpelerul npooiem KOHKYpeHuuu
eocydapcmeenHblx cy0oe u apoumpasicell.

<..>

be3ycnosrno, nepeuucaums 6ce 603MONCHbIE CROCOObL pazpeuienus npodaem KOoH-
Kypenyuu docyoebHoeo u cy0edro2o cnocot08 paccmompenusi npeonpUHUMamenscKux
Cnopoe ps0 Au 803MOICHO. JlelicmeumensHOCMb 8ce20a oKadicemcs 6o2aye gcex mex
cumyayuil, Ha KOMopbsle PACCHUMAaHbL MeNCOYHAPOOHO-NPagossle HOpMbL. B mom dice
cayuae, K020a 603HUKANOUWAS KOAAUZUSL MedlcOy 00CyOeOHbIM U cYy0eOHbIM ROPAOKA-
MU paspeuieHus: KOHMAUKMA 0KaANCemcst CO8epUIeHHO HOBOI, npuopumem ciedyem
omdasams npunyuny «Omkaz é npagocyouu 3anpeuwjer». Apoumpasicras 02080pka
He MOdIcem paccmampusamocs Kak npeepaa Kk npagocyouros'.

Yynec He Ob1BaeT: ecniv B PO B3anMoeiicTBre MeX Ty rocy1apcTBOM U TPaX-
JTAHCKUM OOIIIECTBOM J1aJIeKO OT 0TKa3a MEPBOTO OT MAaTePHATMCTCKON OMEKU Hall
BTOPBIM, TO KaK MOXeT ObITh nHaue? OcoOEHHO B CUTYaIMU, KOTJa U CaMO TpaX-
JIAHCKOE OOIIIECTBO, W TPETEHCKNE Cybl NaeKO He CBOOOAHBI OT HEMOCTATKOB
1 9acTO He BITPaBe BCePbe3 MPETeHIOBATh HA TO, YTOOBI K HUM BCET/Ia OTHOCWIINCH
Kak K paBHbIM. OTHAaKO BeJb B TO XK€ BPeMsI BEPHO U APYTOE: pa3Be pOCCUIICKOe

' Hewamaeea T.H. MexmyHapOIHBIi rpaXIaHCKUi mporecc: Yueb. mocodue. — M.: [leno, 2001.
C. 120, 128.
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rOCyIapCTBO BIIPaBe TPeOOBATh OT IPaKIaHCKOTO OOIIECTBA M TPETEHCKUX CYIOB
TOTO, YTOOBI OHU pacCMaTPUBAJIN €ro KaK HaIeKHOTO KOHTpareHTa?

8. ITo3utuBu3m KC P® B Tpereiickoii cepe

IMpusenennoe Boilie MHeHE KC PD 0 «1ipon3BogHOCT» TpeOOBaHMI K Tpe-
TEHCKNM CyilaM — BPSII JIU CTy9ailHOCTb.

B IMocranosiaennu Ne 30-I1 oH ykazan: «Hezasucumocms mpemeiickoeo cyobu
0M CIMOPOH paccmMampugaemo20 cnopa noopasymesaem, KaK npasui0, Omcymcmaeue
mpyoosvix (pabomuux — pabomooamens, HA4ANbHUK — NOOUUHEHHDLIL), 2PANCOAHCKO-
npasoswvix (00ANCHUK — Kpeoumop) u UHbIX NPAGoOMHOWeHU N (AOMUHUCMPAMUBHBLX,
@uHancosbix, cemeliHbix U m.0.), a GecnpUCMpPaAcmHOCHb 06ecne1usaencs 3aKoHo-
O0ameabHbIM 3aKpenienuem psoa cneyuanbHblx mpebosanuil, Komopule npedssesi-
romces kK mpemetickum cyoesam: coenacHo nynkmy 1 cmamou 8 @edepanvHoeo 3axo-
Ha «O mpemeiickux cydax 6 Poccuiickoii @edepayuu» mpemeickum cyoveil Modicem
Ob1mMb U3OPAHO (HA3HAUEHO) AU, NPAMO UAU KOCBEHHO He 3aUHMEePeCcO8AHHOE 8 UCX0-
Oe dena u sgasoueecs He3agucumoim om cmopot. Takoii nodxod coeaacyemcs c npa-
606011l nosuyueii Koncmumyyuonnoeo Cyda Poccuiickoti Pedepayuu, 6 cuary komo-
poii omcymcmaue npedybedicoerus u nPUCMPACMHOCIU CO CIOPOHbL CYObU S18A5emCsl
Heo0X00UMbIM YCA08UEM CHPasednusozo cydebHoeo pazoupamenrscmea (Ilocmanos-
serue om 25 mapma 2008 eoda Ne 6-11)» (cTp. 12).

Barasinem Tenepn Ha Takoe IToctanosnenue Ne 6-I1: « Taxkum obpazom, no
cmbicny emamou 46 Konemumyyuu Poccuiickoit @edepayuu 60 83aumocesisu co cma-
moeli 6 Kongenyuu o 3auume npae 4eno8exa u 0CHO8HbIX c60000, npaso Ha becnpu-
cmpacmHelil cyd, npednoaazarouee omcymemaue npedydexcoenus u npucmpacm-
Hocmu cyoeli, A6AAemcs 00HUM U3 HeOMBeMACMBIX CEOICIE NPasa Ha cy0eoHyo
3amumy u HeoOX00UMbIM YCA06UEM CRPABENAUBO20 CYOeOH020 pa3bupametbcmea.
Ilosmomy ghedepanvhbiii 3axkoH00amens, obaradarouuii docmamo4Holl c0b6000il ycmo-
mperus 8 8blbope cpedcme, NPU3BAHHBIX 2APAHMUPOBAMb 3PheKkmuUeHocms cy0edHol
eaacmu u cnocoOHOCMb cy0eOHOLl CUCMeMbl PeanbHo 00ecnevums npaso Kaicooeo Ha
cnpagedaugoe cydebHoe pazoupamenscmeo nocpeocmeom KOMNEemeHmHo20, He3a8U-
CUMO020 U becnpucmpacmuoeo cyoa, emecme ¢ mem npu OCyuecmeieHul Ha 0CHO8a-
nuu cmameii 71 (nynkm «o») u 76 Koncmumyuuu Poccuiickoii @edepayuu coomgem-
CMEYIoUe20 npagogo2o pe2yuposanus 0044ceH UCX00Uums U3 mozo, 4o mpedosarue
Oecnpucmpacmuocmu HOCUM RPUHKUNUAAbHBLL XapaKmep U pacnpoCcmpansemcs pag-
HbIM 00pa30M HaA 8cex cydeil — KaK 0CYUuecmeasiouux cyoebnyio eaacms Ha npoghec-
CUOHAABHOU OCHOBe, MAK U 6X005UUX 8 COCMA8 cy0ad 6 Kauecmee 3acedameneiv».

Yto Mbl BunuM: KC P® npuMeHUTETLHO K TOCCYIbSIM UCXOAUT He 13 Tpebo-
BaHWI1 3aKOHA, a U3 HAMTIO3UTUBUCTKUX COOOPAKEHMIA, 3aKOH OTPAaHNIMBAIOIINX;
B TO K€ BPEMsI B OTHOIIEHUM apOUTPOB (TPETEHCKUX CyNeit) OH TOBOPUT COBEP-
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IIEHHO 00 MHOM: MX OCCIIPHCTPACTHOCTh O0CCIIeUnBaeTCs 3aKOHOM, a He Hall-
3aKOHHBIMU cOo0paxkeHusIMHU! DTO MIpeKpacHo cooTHocuTcs ¢ Tesncom KC PO
0 «IIPOM3BOTHOCTI» TPEOOBAHUI K TPETEHCKUM CyldaM: TPeOOBAHUS K TOCCY-
ITbSIM BBITEKAIOT U3 «BEYHOTO 3aKOHA», TOTIA KaK TPeOOBaHMS K apoUTpam, KOJIb
CKOPO OHU TIPOU3BOIHEI OT IIEPBBIX TPEOOBAHUI, — U3 TTO3UTUBUCTCKU IIPEXO0-
IISIIIETO 3aKOHA.

[Toce aToro ocraercsi, BUINMO, TOJBKO Pa3BEeCTH PyKaMU.

Tperteiickue cynbl, Kak ckasan cam KC PD, THCTUTYT rpak1aHCKOTO 00111e-
cTBa. BeIXomut, 94T0 M TPEOOBAHMS K 3TOMY OOIIIECTBY BHITEKAIOT HE U3 «BEUHOTO
3aKOHa», a U3 CHIOMUHYTHBIX COOOpaKeHU CyTy0oit HOPMATUBHOCTH.

A MOXeT OBITh, BcE HA000POT?

He 0yneT 11 6071ee BepHBIM CKOpee TOBOPUTH O TOM, UTO TpeOOBAaHUS MMEH-
HO K apOMTpaM BBITEKAIOT CAMBIM OOIIINM 00Opa30M 13 «BEYHOTO 3aKOHAa» (BKITIO-
Yas OXXMIAHUS CTOPOH CIIOpa B OTHOIIEHUH CITPaBEIJIMBOCTH ), TOTIA KaK TpeOo-
BaHUS K TOCCYIBSIM TOPa3no 00jiee 3aBUCUMBI OT TTO3UTUBUCTCKU TIPEXOASIIETO
3akoHa? Mcropus diryKTyaluii 3aIpocoB K YPOBHIO TOCCYIEH B ITOCTICTHIE TOIBI
B Poccun pa3Be 3T0 He TTOATBEpKIACT?

Ho uaro nenats, KC P®, momy4yaercs, HACTPOCH B OTHOIIEHUH TPETEHCKIX
CYIIOB CYTy0O ITO3UTUBUCTCKU. Jlaxke eCI OH M OTOBOPUJICS IO TIOBOMIY TOTO,
YTO OECITPUCTPACTHOCTh TPETENCKNX CYIEH «obecneuusaemcs 3aK0H00AMeNbHbIM
3aKpenieHuem», TO 3TO OTOBOPKA II0 BCe TOMY Xe yrmoMuHaBIIemycs 3. Opeii-
ny: KC PO, Bunmnmo, Kak TocopraH Tak MCKpeHHe YyBCTBYeT. M 3T0, BO3MOXHO,
OIIHO W3 MPOSIBJICHUI TOTO HABSI3YMBOTO HEBPOTUIECKOTO COCTOSIHMSI, B KOTO-
POM Hallle TOCYIapCTBO MPEOBIBAET IO OTHOIIICHHIO K TPaXkIaHCKOMY OOIIIECTBY,
cHUpeyb K TpeTeiickuM cyaaM. Ho He ciemyer 1mosarath, 9To S TYT C COXaJIeHUEM
KOHCTaTUPYIO TOJIBKO JINIITh HE caMble JIyJIliie IyBCTBa TOCyIapCcTBa IPUMEHU-
TEJIFHO K TPETEMCKOIt cpepe: Ha caMoM felie TTIOCIeTHSIS TAaKKe MOXET paccMaTpH-
BaThCs KakK MpeObIBarolas B elle 00yiee HaBsI3UMBOM HEBPOTUYECKOM COCTOSIHUU,
KaK TIepeItoTHeHHAs] KOMIUIEKCaMi, 1 UMEHHO 3TO-TO Y MOKET OKa3bIBaTh BO3-
JIEWCTBUE HA TOCYIapCTBO, KOTOPOE TaKxKe HAYMHAST HEPBHO, HO B IIEJIOM CIIpa-
BEIJIMBO pearupoBarh nocpeacTBoM MuHiocta Poccuu.

IMonyyaetcs cnemytolmmM o0pa3oM: TpeTeiickoe coodiiecTBo B Poccuu cyobek-
TUBHO ToJIaraeT ceOst TOMUYMHEHHBIM «BE€YHOMY 3aKOHY», HO OOBEKTUBHO €T0 Tpe-
OOBaHMSIM B LIEJIOM He oTBedaeT. B oTBeT Ha 5710 rocynapcTBo, BKiouast KC PO,
HAaCTPOEHO CYIy0O MO3UTUBUCTKH, TT0JIaras HeOOXOIMMBIM «3arHaTh 3TO CO00-
IIECTBO B CTOMJIO TTO3UTUBHOTO 3aKOHA».

4 cormaceH ¢ TeM, 4TO TpeTeCKOI Maee caMoii TTo cebe Takoe CTpeMJIeHNe
HE COOTBETCTBYET, HO TIpo0JieMa B TOM, UTO 3Ta MAES BO MHOTOM Ce0sT TUCKpe-
TATHPOBAJIA B IJIa3aX TOCyIapCcTBa M3-3a TOTO, YTO JIYUIITNE TTPEACTaBUTEIN TPe-
TEWCKOTO COODIIEeCTBA HE CMOTJIU ITIPOTUBOCTOSATH IPOXOTUMIIAM.
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[Toatomy, BUAMMO, TTIO3UTUBU3M B €T0 TMPENeTbHOM HOpMAaTUBU3ME — OJTH-
Kaiiiasi cyap0a peryinpoBaHusl TpeTelickoro peryinupoBaHus B Poccuu. A Ha
5TOM ITyTU BO3MOXHBI CaMbI€ HEOXUAAHHBIE TTOBOPOTHI, BEAb 3TO K€ MO3UTU-
BUCTCKU TIPEXOSIINIA 3aKOH.

BrI3biBaeT coxaneHue quib 1o, 4To KC P® B cuimy cBoero ocoboro craty-
ca Mof0OHYIO MPUBEPKEHHOCTH K TAKOW BEPCUY TTO3UTUBHU3MA MOT ObI TTPOSIBUTH
B [TocTanoBnennu Ne 30-I1 B uyTh Oostee caepkaHHOI (hopMe, HO 3TOTO He Cretall.
B T0 Xe Bpewmst 51 yBepeH, uto HeKoTopbie cynbi KC P® 310 HE MOTYT HE TIOHU-
MaTh (CM., HaTrpuMep, KpaitHe nHTepecHoe MHeHHe cynbu KC P® K.B. Apanos-
ckoro K [Tocranosnenuto Ne 10-1T).

EcTb 111 BapuaHTBHI IPEO0NeTh TOMOOHBIN TO3UTUBU3M B €r0 MPEAeTIbHOM
HOpMaTUBU3ME B Cynbn0e TpeTeiickoro pazouparenbctBa B Poccun? Koneuno.

[TepBblit U3 HUX, pEATUCTUYHBIN, — MTOHUMAaHUE TOTO, YTO BPEMSI BCE JICUUT.
Tpedyetcst Bpemsi. A ellie yCUIusi CaMOTO TPETEHCKOTO COODIIECTRa.

Bropoit, hanTactuuHbiil, — 3akperienne B Koncturyunum P® ripaBui, Harto-
MUHAIOIINX MTOJI0XEeHU (PpaHIly3CKIMX KOHCTUTYLIMI KoH1a XIX B.': «Axmut 3ar0-
HOOamenbHoll 6racmu He MO2Ym NOCSA2AMb HA NPABO 2padicOaH OKOHYAMeAbHO pa3pe-
wumeo ceoli cnop uepez mpemeiickoe pazoupamenvcmego» (. V «CynebHast Bl1acTb»
Koucturyum 1791 1.); «/e[paxcoane ne moeym 6bime auuienst npasa nepedasams
CB0U CHOPbL HA pa3peuleHle 8bl0paHHbIX umMu mpemeiickux cydei» (cT. 86 KoHcTuTy-
i 1793 1.)%; «[H]e moocem 6b1mb yujemaerHo npago nepedams cHOp HA paspeuieHue
apoumpos, uzopantolx cmoporamu» (ct. 210 Koncturyuun 1795 1.); «/pJewenus
maxkux apoumpos He 00JICaryIOMCs U He NepecmMampusaiomcs 8 Kaccayuu 6 cay4ae,
ecau cmopoHbsl OnpedeneHHo He COXpanuau 3a coboil smo npaeo» (ct. 211 Konctu-
Tyuuu 1795 1.)3.

9. ITonmena KC P® npobaemnoro te3uca?

IToce moBTopHOTO TIpouTeHust [Tocranosnenust Ne 30-IT s Bce Xe TTpuxo-
XY K BBIBOAY 0 ToM, 4T0 KC P® Mor He NMOHATH Ty pobiieMy, KOTOPYIO pa3pe-
mayn BAC PO B cBoem [TocraHosienuu ot 16 utonst 2013 1. Ne 1567/13 (nanee —
IMocranoBnenue No 1567/13), v mOAMEHWII €€ MHBIM BOITPOCOM.

ABTop 6naronapeH JI. bajseeBCcKUX 3a BO3MOXHOCTb MCIIOJb30BaTh Takue (paHIly3cKue
TTOJIOKEHUSI.

Texcr KoHcTuTyuuu Ha (ppaHIily3cKoM sI3bIKe pa3MmellieH B MHTepHeTe 1o anpecy: www.lexinter.
net/lois/constitution_du_24_juin_1793.htm.

Tekct KoHcTuTymu Ha opunraaibHoM (hpaHIly3cKOM) si3bIKe pa3meliieH B IHTepHeTe 1o aape-
cy: www.lexinter.net/lois/constitution_du_22_aout_1795_an_iii.htm.
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BriepBrIe K OIIYIIICHMSIM 3TOTO MEHS TIpUBEIO MpouTeHue B [TocTaHoBICHNI
No 30-IT BaxkHEHIIIETO TT0 CMBICITY T1. 3.2': OH C TOUKHM 3peHMsT (DOPMAaTbHOM JIOTH-
KU COBCEM He CJIeAyeT U3 TOro, YTO OBLIO cKa3aHO BhIIIe Hero. [IpenenbHO KOH-
KPETHBII BEIBOJ CJICAYET U3 MACCHl a0CTPaKIIMIA.

Ho 570 omyiieHus1 — oHU MOTyT ObITb 0OMaHUYUBHL. [loaTOMY OOGpaTUMCs
K JIOTHKE.

Kakyio npo6iiemy peiaa BAC P® B [Toctanosienun Ne 1567/13? [IpoGie-
MY COOTHOIICHUST CYObEKTUBHOU 1 O0BEKTUBHOI OCCIIPUCTPACTHOCTU TPETEii-
CKUX CyAEM.

DTO OYeHBb OCTPHII M HETIPOCTOM BOIIPOC B TPETEHCKOM pa3dMpaTeIbCTBE
(Bcerma UM OBIT U OCTAHETCS).

CTpeMJeHHMEM HaIlyIlaThb OTBETHI Ha HETO 00YyCIOBIIeHO TosiBieHne u IBA
Guidelines on Conflicts of Interest in International Arbitration, u ITpaBua o 6ec-
MIPUCTPACTHOCTH M HE3aBUCUMOCTH TPEeTeCKUX cyaeit (yTB. ipruka3om TIITT PO
ot 27 aBrycra 2010 r. Ne 39).

AHAJIOTMYHOM TIOMBITKOMU sIBJIsiIoch U [ToctaHoBineHue Ne 1567/13. B Hem
BAC P® 006bsBMI HOBBII KPUTEPUiIT OOBEKTUBHOM OECTIPUCTPACTHOCTH TPETEii-
CKUX CYIEH: eCTM OHM BXOST B COCTaB apOMTpaka B paMKax ITOCTOSTHHO JIEHCTBY-
FOIIIETO TPETEMCKOTOo cyma, 00pa30BaHHOTO IPY aBTOHOMHOI HEKOMMEPUECKOM
OpraHMU3alllM, TO OHM HE MOTYT CUUTAThLCSI OCCITPUCTPACTHBIMU TIPU PaCCMOTpe-
HUU TPakIaHCKO-TIPABOBOTO CIIOpa, OMHOM M3 CTOPOH KOTOPOTO SIBJISIETCS yIpe-
IATENTh TAaHHOI aBTOHOMHO# HEKOMMEPUYECKOM OpraHM3alliHN.

41 He cobmparoch MOKa3bIBaTh 31ech TO, yTo BAC P® ObuT mpaB mim Xe
He TIpaB: MaTepualbl aeia s He Buaen. Borpoc B mHom: BAC P® ycranoBun
YETKUU OPUCHTHP.

Het comuennii, yto BAC P® mor 06l cchopMyIUpOBaATH CBOIO TTO3UIIUAIO TT0
TaKOMY OPHUEHTHUPY OoJiee 3alIUIIeHHBIM 00pa30M C TOYKH 3pCHUSI KOHCTUTYII -
OHHBIX aTaK: TSI 3TOTO eMYy OBLIO JOCTAaTOYHO 3asBUTh, UYTO OH TaK PEIII BBUIY
0COOBIX OOCTOSITETLCTB CITOPa, ¢ yueToM BceX ero MoMeHTOB. Torna KC P®d He mor
on1 ipuHATH [1ocTaHoBieHne Ne 30-I1, Benp oH cam mpoBo3mIacui: « Hukakmx
JKECTKUX KPUTEPHUEB, BOT ITyCTh KOHKPETHBII TOCCY B KasKIOM KOHKPETHOM CITy-
yae caM 1 pa30MpaeTcs, B 3aBUCUMOCTH OT OOCTOSITEILCTB!».

Ho BAC P® o6ocHOBaHME CBOETO pellieHNsI KOHKPETUKOI criopa He MHTepe-
COBaJIO: eMy OBUT BaXKeH OOIIMIA TTPUHITUTI, HOBBII, YITIOMSTHYTBIN BBIIIIe a0CTpaKT-

' «Taxum obpazom, camo no cede npugedernrHoe HOPMAMUBHOE PecYAUPOBAHIE — C YHEMOM NPABOBLIX NO3U-
yuit Konemumyuyuornozo Cyoa Poccuiickoit Dedepayuiu, blpaiceHHbIX UM 8 COXPAHAIOUUX CEOH0 CUNY
peuleHusx, — He 0aem 0CHOBAHUI 0151 8bI600A 0 HEBO3MOJICHOCHU Nepedadll Ha paccMompeHue HOCmo-
SHHO Oelicmeylow,eeo mpemeticko2o cyda, 06pazoeanno2o npu a8MoHOMHOU HEKOMMEPHeCKOol opea-
HU3ayuUU, 2paicOaHcKo-npagoeo2o cnopda, 00OHOU U3 CMOPOH KOMOPO20 A8AsSemcsl yupedument OaHHOU
ABMOHOMHOU HEKOMMEPHECKOU OP2aAHU3AUUL .
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HBII OpUEeHTHD (2 BO3MOXKHO, KOHKPETHKA CITOpa cama I10 cebe He TT03BOJISIa eMy
Ha Hee cchlIaThes ). D10 U nmpeBpaTuiio mo3unuio BAC PO B KOHCTUTYIIMOHHO-
VSI3BUMYIO.

BAC P® pemmn ncnonb30BaTh 1o MaKCUMyMY cTapylo uaeto: «Kena Llezaps
JTOJDKHA OBITh BHE TTOIO3PEHMIT», HO TIEPEBEPHYB €e: TI0 €T0 MBICIIH, IeJI0 HE B TOM,
YTO TPETEHCKUIA CyIl KaK TAKOBOM HEJIb3sI 3aII0A03pMBaTh B HEOECIIPUCTPACTHO-
CTH, a B TOM, UTO JIJISI TOTO, YTOOBI €T0 HEJIb3s OBIJIO 3aIT003PMBATh B HEOECTIPH -
CTPaCTHOCTHU, OH IOJKEH OBITh BOUCTHHY TPETEHCKUM CYIOM, OH TOJDKEH NMETh
IIpaBO HOCUTH Oe3ympeuHbIit cTaTyc XeHbl Llezaps. Jlioboe coMHeHUe B TIpa-
Be 00JIamaTh TAKMM CTaTyCOM JIOJKHO BECTH K BBIBOIY O HeOOJagaHUU TaKUM
CTaTyCOM.

IMosuumsg BAC P® Gonee 0TKPOBEHHBIMU CJIOBaMM ObLIa BBIpAaXKe€Ha CIIEy-
oMM oopasoM: «A eom Hamanes Ilasrosa, sxc-cyodvs BAC, a HoiHe cyobst 3KOHO-
Muueckoll koaneeuu Bepxoeroeo cyoa, npudepicusaemcs uHol no3uuyuy [T10 TIOBOIY
IMocranosmennst Ne 30-I1]. « Ymo makoe obsexmusHas becnpucmpacmuocms ? — pac-
cyaucdana Ilasnrosa. — OHa u Hazvieaemcsi 006eKMUBHOU, MAK KAK Mym yiice HuYe-
20 HUKOMY 0oKa3vléams He HA0o. Bom ecmb Hekomopulil cmpyKmypHblil 31eMeHm,
KOMOPblil MOdcem nopooums COMHeHUs 8 becnpucmpacmuocmu. A 3uauum, He HyJic-
HO 10MamMb 20408y HAO 3MUM. SHAHUM, IMO Yice Uepa NO HeYeCMHbIM NPAGULAM.
3nauum, Kmo-mo depiucum KaKoi-mo KameHsb 3a na3yXoll, U He UCKAIO4EeHO, YN0 OH
cblepaem He 8 noawb3y 3moil cmopousl. Tlosmomy u nopoxcdena OoOKmMpuHa 06seKmuUeHol
becnpucmpacmuocmu/>»'. JJOTUKY B 9TOM, OIIpeIeSIeHHO, yCMaTPUBATh MOXHO.

Beccniopro, BAC P® ucnionb3oBa il OLIeHKN 0€CITPUCTPACTHOCTH TPETe-
CKUX cyael KpaliHe BBICOKMIT cTaHaapT. Ho st He mymaro, 94To 3T0 OBLIO HaIpaB-
JIEHO MPOTUB aBTOHOMHOI HEKOMMepUecKoii opranuzanuu «Llentp Tpereiickoro
PaszouparenbcTBa» mim xe nmpotuB OAO «Coepbank Poccnm». BAC PD cko-
pee IyMal o IPYTUX HeToOPOCOBECTHBIX TPETEUCKIX CyIaxX M O TOM, KaK IIpecedb
BO3MOXHBIC 3I0YITOTPEOJICHUS B UMEIOIINXCS YCIOBUSIX PeTyINPOBAHUS TPe-
TEUCKOI chpephl, MOABEPKEHHOTO TNOepTapruaHTCKOU uaeogornu. O6 3To TOBO-
put u kommeHTapuii C.B. Capbatra, 0qHOTO M3 UIE0JI0TOB TPETEHCKUX TTO3H -
it BAC P®, B Facebook o moBoay IToctanoBnerust Ne 30-I1: « Teneps mocro
HAYUHAMb COCMABAMb KOANCKUUI NOCAeOCMBUI, A OHU HeNpemMeHHO NOCAedVIom,
U060 ¢ Hauwleil NPaKMuUKoll OOKa3bl8AHUsL YMeN0 348V ANUPOBAHHYIO CYOBEKMUBHYIO NPU-
cmpacmuocms 0okazame 6ydem KpaiiHe 3ampyOHUMENbHO» .

[Tpu 3TOM peus He MOTJIa UATH O TOM, YTO 3aKOHOIATeTb HEOCHOBATEIbHO 0e3-
neiictByeT 1 uTo BAC P® HeHY:XHBIM 00pa30M BOCHIOIHSET AeMUIIAT TOT00HOI
TeSITeIBHOCTHU: HAa CAMOM JIeJIe BOIIPOCHI OECITPUCTPACTHOCTH M HE3aBUCUMOCTH
TPETENCKUX Cyneit B CHITy caMOIt MX TIPUPOILI HE MOTYT ITOIPOOHO PeryIMpoBaTh-

' http://pravo.ru/court_report/view/112376/
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cs Ha YpOBHE 3aKOHa (MHa4e OBbI 3TO JaBHO HAayaju nenaTh). UMeHHO ToaToMYy
ctaBUThH B yripeK BAC P® To, 4To OH B3sJICS 32 BOIIPOC, KOTOPHIN TOIKEH BXO-
IATH B c(pepy KOMIETEHIINN 3aKOHOIATEIIST, HEBO3MOXHO.

BAC P® nHavay 1MoMcK B OTHOIIEHUH BCTABIIIETO TepPea HUM TPETEUCKOTO
BOIIPOCA B «BEYHOM 3aKOHE».

IToBTOpIO €e11e pa3: 1 He codMparoch J0Ka3bBaTh TO, 4To BAC P® Obln 11paB
WJTM XK€ He TIpaB, YyCTaHaBJIMBask HOBBI YeTKUI opreHTHp. Bompoc B mHOM: 000-
3peB 0COOYI0 CUTYalIMIO B pOCCUiicKoil TpeTtelickoii cepe, BAC PD mpumen
K BBIBOZIY O HCOOXOIUMOCTH YCTAHOBJICHUST 3TOTO OPUEHTHPA.

BaxkHo 1 ycTaHOBJIEHIE TAKOBBIX B TpeTeiicKoii cdpepe? C abcTpaKTHOM TOUKHI
3peHUS He YBePeH, HO C KOHKPETHO-MCTOPUICCKOM, TPUMEHUTEIBHO K POCCHIA-
CKUM TPETEHCKNM peajisiM, CKOpee 11a, YeM HEeT: TaM KOJTMIECTBO 37I0yIoTpedIre-
HUI TOCTaTOYHO BEJIMKO, TAK YTO BBEACHME KPUTEPHEB TOTHO HE TIOMEIIIALT.

Ewe Bompoc: mor m BAC P® roBoputh 0 TOM, 4TO IIPU 3TOM OH PYKOBO/I -
CTBYeTCSI KOHKPETHO-NCTOPUUECKUMU COOOPaKEHUSIMU B CBOMX pelimax B «BeU-
HbIl 3aKoH»? HeT, 310 mpeporatuBa KC P®, Hepenko cchlnatonierocs aist 000-
CHOBaHUS CBOCH TO3UILINU HA «MOM UAU UHOU KOHKPEMHO-UCMOPUHEeCKUI SMan
Pazeumus 2ocyoapcmea».

A uto xe cnenan KC P® B [Toctanomerun Ne 30-I1: oH ObIT 3aMHTEpeco-
BaH PacCCMOTPETH BOTIPOC O HEOOXOMMMOCTHU HAJTMIHSI B POCCUIICKOM ITpaBe TOTO
OpHEHTHPA OECIIPUCTPACTHOCTH 1 HE3aBUCUMOCTHU TPETEHCKIUX CyIeil, KOTOPBIA
peIoxXu yctaHoBUTE BAC P®, muy XXe OH 3aHSUICS YeM-TO MHBIM?

MHue kaxeTtcs, uto, K coxaynenuio, KC P® He nmoHsT TY mpobieMy, KOTO-
pyio paspeiuai BAC P® B [locranosinenun Ne 1567/13, 1 oAMEHU €€ UHBIM
BOITPOCOM.

KC P® npoBo3srnacwr: «I[1ycTb BOT KOHKPETHBIN TOCCY B KaXKIOI KOHKPET-
HOM cJIyJyae caM M pa30MpaeTcs, a yCTaHaBIMUBATh KaKKWe-TO KPUTEPUH Helpa-
BWIBHO!» TeMm caMbIM TTpo0JIeMa HEOOXOMMMOCTH HAIMYMS B POCCUICKOM TIpaBe
TOTO MJIM MHOTO OPUEHTHPA 0€CTIPUCTPACTHOCTH U HE3aBUCUMOCTH TPETEUCKIX
cyneii OblTa 3aMeHeHa MU TTOAMEHEeHa MIPOo0IeMOi TIpeaeaoB CBOOOIBI YCMO-
TPEHMS TOCCYyIa.

A Bo3MoxHO, KC P® 6blT IBUXNUM MHBIMH, IaXe STOUCTUUYHBIMU,
cooOpaxkeHUSIMM?

B camom nene, ecnu TpeTeiickoe pa3onpaTebCTBO OOBEKTUBHO B OOJIBIIICH
CTEIIEHU JTOJIKHO TTOMUMHSITHCS «BEYHOMY 3aKOHY», a HE TTO3UTUBHBIM TIpaBU-
JIaM, TO KTO JOJDKEH BBISIBJIATH ACTIEKTHI TPUMEHEHMS TAKOTO «BEUHOTO 3aKOHA»
B ycnoBusx Hamuusg KC PD? Camo coboit, KC P®D. Pa3se MOXHO AOITYCTUTS,
C ero TOYKHU 3peHUsI, pelllecHNe TAKNX BOIIPOCOB 1 YCTAaHOBIICHNE aOCTPAKTHBIX
KpUTepreB MHBIMU roccynamu? HaBepHoe, oTpHuIIaTeIbHBIN OTBET Ha 3TOT BOIIPOC
HEOXUIAHHBIM HE CTAaHET.
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ITpu arom KC P® o mpobiieMax COOTHOIIEHUST CYObEKTUBHOM 11 00BEKTUBHOIM
OecTpUCTPaCTHOCTH Cy/iei ObLT XopoIiio ocBenomiieH. B ceoem [ToctanoBniennn
ot 25 mapta 2008 1. Ne 6-I1 on ykasan: «B psde pewenuii Eeponeiickoeo Cyda no
npasam uenosexa, 8 Mom uucie 8 nocmanosaenusix om 26 gespans 1993 coda «Ilado-
eanu (Padovani) npomuse Hmanuu» (nynxmer 25 u 27), om 28 pespans 1993 eo0a
«Daii (Fey) npomue Aecmpuu» (nynkmot 28 u 30) u om 10 urous 1996 eoda «Ilyanap
(Pullar) npomue Coedunennoeo Kopoaescmea» (nynkm 30), Ha 0cHO8e MOAKOBAHUS
cmamou 6 Kongenuyuu o 3aujume npaeg 4eao08exa u 0CHO8HbIX c60000 cpopmyauposa-
HblL 00wUe Kpumepuu becnpucmpacmuozo cyoa:

80-nepabix, cy0 0oa4ceH ObiMb «CYOBEKMUBHO 0eCNPUCMPACIHbIMY, M.e. HU 00UH
U3 €20 U1eH08 He MOJCcem OMKPbIMO NPOAGASIMb NPUCMpAcmue U AuyHoe npedyodesc-
OeHue; npu 3MOM AU4HAs OeCNpUCMpacmHoOCms npednoaazaemcs, NoKka He 6ydem
dokazaHo unoe. Jlannblil Kpumepuii ompasicaem auunvle yoexucoeHus cyobu no KOH-
KpemHomy Oeny;

60-8MOPbIX, Cy0 0042CeH OblMb «00BEKMUBHO OECHPUCMPACMHBIMY, M.e. He00X00uU-
Mbl 0OCMAMOYHbLE 2aPAHMUL, UCKAIOYAOUWUe KaKUe-1Ub0 COMHEHUs. N0 SMOMY N0B0OY.
Jannuiii kpumepuii, 6 coomeemcmeuu ¢ KOMOPbLM peulaemces 60MPoc, NO380AIOM AU
onpedeneHHvle hakmol, noddarouuecss nposepke, He3A8UCUMO OM NO8e0eHUst CyOobl
VCOMHUMbCS 8 €20 beCnpucmpacmHocmu, y4umoléaem 6HeulHue nPUHAKU: npu npu-
HAMUU COOMBEMCMBYIOWe20 pelleHlss MHeHUe 3aUHMEepPeCcO8aHHbIX MUY, NPUHUMAem -
€51 80 GHUMAHUE, HO He Uuepaem peularoueil poau, — peularouyum aeasemcs mo, Mo2ym
AU UX ONACEHUsl CHUMAamucsi 006eKmMU8Ho 000CHOBaAHHbIMU. Beskuil cydes, 6 omHowe-
HUU becnpucmpacmuocmuy Komopoz2o UMermces AeumumHble 0CHOBAHUSL 0451 COMHe-
HUs1, 00A9ICeH BbLIIMU U3 COCMABA cyda, paccmampugaru,e2o 0eo».

Moxer, ceirpaiio eiie poib u To, uto KC P® mmoxo 3HaeT Tperelickuii pyc-
CKUIi MUP U HE /10 KOHIIA TOHUMAET €r0 peainiu?

BosmoxHo, oH aiag nogaepxku moaxona BAC P® Bce e He pemmics
COCIIATBCST HA «MOM UAU UHOU KOHKPEeMHO-UCMOPUYeCKULl IMan pa3eumus 20cy-
dapcmea», naxe v TIOHUMas, YTO HAJIO PelliaTh UMEHHO MpobJieMy OeCIpucTpacT-
HOCTH ¥ HE3aBUCUMOCTH TPETEMCKUX Cy/Iel B 0CO00# CUTyalnu, B KOTOPOil HaXo-
JIUTCST poccuiicKasi TpeTeiickasi cdepa, a He OrpaHUYMBATHCS TPIOM3MOM B (hopme
yKaszaHuUs Ha TO, YTO pa3peliaTh BOMPOC O TIpeeiax CBOOOIbI YCMOTPEHUS Cya
B KaXX/I0W KOHKPETHOI CUTYyalluy HAIJIEXUT CaMOMY Cymy?

Ellle HEOOBIYHOCTH paccMaTPUBAEMOI CUTYallMU COCTOUT B ToM, 4To KC PD
MIPOTUBOITOCTABIUII IMOMCKaM co cTopoHBl BAC P® B «Be4HOM 3aKOHE» CYTy0O
TO3UTUBUCTKIIA TTOAXOM. A pa3Be He Ha0 ObUIO ObI OXKUAATH TPOTUBOIOIOXHO-
ro? KC P®, koTopslif *MEHHO ¥ TOJKEH OBLT OBl CpaBHUBATh TTO3UTUBHEII 3aKOH
C HA/I3aKOHHBIMU TIPUHIIUTIAMU, PEIITUIT OT 3TON (DyHKITMU OTKA3aThCS B CUTYa-
i, Kkorma BAC P®, koTopblit 4OJIKeH ObUT OBbI TTPOCTO OTPAHUYNTHLCS TTO3UTHUB-
HBIM 3aKOHOM, OCMEJIUJICS €TO C YKa3aHHBIMY MPUHIIUTIAMU COTIOCTABUTb.
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Moxet, BAC P® B utore 3a Takue CBOW IMOUCKM, 32 CTpeMJIeHUE 3aliTH
B 3ampenesbHbIe chephl, M MOTUTATHIICS ?

Bripouem, KC P® u3BeuHBIi BOITPOC 0 OECITPUCTPACTHOCTH U HE3aBUCUMOCTH
TPETEHCKUX CyIelt TaK M He pa3pellliI B IUIAHE TOTO, KTO e BCe TaKK (PMHAIBHO
KOMITIeTeHTeH naTh Ha Hero oTBeT. Cyn? Ho kakoit uMeHHO cyn?

B camom nene, cyobektuBHOe MHeHNE BAC P® oH 3aMeHMI CBOUM CYyOBEK-
TUBHBIM MHeHHeM. OmHaKo pa3Be cyorekTuBHOE MHeHIEe KC P® He MOXeT OBITh
3aMeHeHo, HanpuMep, o3unyeit ECITY? M ke Kakoro-To MeXXIyHapOIHOTO
WHBECTUIIMOHHOTO apOuTpaxka?

M BOT 3TOT MoceAHMIT MOMEHT Takske mHTepeceH: mo3uiiust KC PD, Beipoc-
I1ast B UTOTEe M3 TTO3ULINH TpeTeiickoro cyna B P, MoxeT OBITh B TeOpHH (B IIpe-
JeTbHOM aOCTPaKIINK, KOHEUHO Xe) OIPOBEPrHYTa MHEHNEM MHOTO TPETEeICKO-
ro cyJla — MEeXIYyHapOJAHOI0 MHBECTULIMOHHOTO apOUTpaxa.

10. Ba:Knast OroBOpKa 1o moBoIy BOIPoca
0 TI0/IMeHe MPOOJIEMHOTO Te3nca

41 He OTPULIAIO TOTO, YTO B OTBET HA IIPO3BYYABIIYIO KPUTHUKY MOXHO BO3pa-
3uTh: u3 [Toctanosnenus Ne 30-I1 BoBce He ciemyet, uro KC P® mpoBo3riacun
JI03yHT: «HUKaKMX KeCTKUX KPUTEPUEB, BOT MYCTh KOHKPETHbII FOCCY B Kax-
JIOM KOHKPETHOM CJIy4ae caM 1 pa3oupaeTrcsi, B 3aBUCUMOCTHU OT OOCTOSITEILCTB.
MoxHo cka3atb, uTo KC P® npusHain HenmpaBUIbHBIM TOJIBKO OIpeaeIeHHbIM,
KOHKpeTHbI moaxon BAC P® u 4yTo He ciieayeT NPUIIMCHIBATL €MY CTOJbKO
JAIeKO-UIYLINX HAMEPEHUIA.

Ecnu a10 TaK, T0 MHOrO€e 13 kputrku [locranosnenust Ne 30-I1 neiicTBUTENb-
HO CTAHOBUTCS O€CLIEIbHBIM.

OmHaKo s Bce ke yTBepXKaalo, uTo BeimeaeHHbIe c1oBa KC PO («Dedepaavrbiil
3aKOHOO0AMmeb. .. yHUMblEal CReyuuUKy mpemelickozo pa3oupameascmed..., OpueH-
MuUpys mem camoim KomMnemeHmnoie cyobl Ha NPUHAMUe PelleHus, Hauboaee omee-
Yarouye2o mpetoBaAHUIM CPABEOAUBOCINUL.

Mexncdy mem npakmuka npumeHeHust NOAONCEHUL. .. CYOAMU, CAONCUBULAACS C yHe-
mom nozuuuu Ilpesuduyma Boicuieeo Apoumpaxcroeo Cyda Poccuiickoii Dedepayuu,
He Nno36045em 6 Kaxc0om KOHKPermHoM cayiae 0ocmudb 004X4CH020 baianca unmepe-
€06 6cex aul, yHaAcmeyrulx 6 COOMeEemcmayrulx NPagoomMHOUeHUsIX, U NPUHAD
peuterue, Hauboaee omeevarouiee mpedoOBaAHUAM CRPABEOAUGOCHIU, 1N.€. UCX005 U3
npedycMomperHbIX 0elicmeyrouuM nPpasoebiM pe2yauposaniem npeoeios yemompe-
HUsl KOMREMeHMH020 cyoa No YCMAHOBACHUK) 00CMOSMEAbCME, AGAAIOUUXCA OCHO-
sanuem 0151 ommeHbl (OMKa3a 6 evldaue UCNOAHUMENAbHO20 AUCA HA NPUHYOUMens-
HOe UCROAHeHUE) PeuleHUs MPpemeicKo2o cyda, Yymo npednoaazaem Heooxo0umocms
VCMAHOBACHUS HAPYUEHUS RPUHUUNA OECRPUCMPACMHOCIU NPU PACCMOMPEHUU KOH -
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KpemHoeo cnopa UMeHHO COCIAgom mpemerickoeo cyod, Ho npu 3Mmom He UCKAIo4aem
yuem 6 IMux ueasix e2o OpeaHu3ayUOHHO-NPABOBLIX C853¢eil CO CIMOPOHAMU CROPa»
(ctp. 17)) IBNISIIOTCSI HACTOJIBKO OOIMMMU, YTO MEXIY HUMU MOKHO TTOJICTaBUTD
JII00BIe MHBIC CJIOBA, OITMCHIBAIOIINE JIFO00 MHOI KOHKPETHBIN CITydail B CBSI-
31 ¢ HE3aBUCUMOCTBIO M OECIIPUCTPACTHOCTHIO TPETEUCKUX CyAeii, M Bce paBHO
OHM OYIYT BEpHBIMMU.

To xe camoe MoxxHO cKa3ath 1 o 1. 3.2 [TocranoBnenust Ne 30-I1: «Taxum
06pazom, camo no cebe npueedeHHoe HOpMAMUBHOE Pe2YAUPOBAHUE — C YHEeMOM Npa-
606bix nosuyuil Koncmumyuyuonnoeo Cyoa Poccuiickoii @edepauuu, 6bipajiceHHbIX UM
8 COXPAHAIOWUX CEOH0 CUMY PeuleHUsX, — He 0aem OCHOGAHUI 0151 8bl600a 0 He603-
MONCHOCIU nepedayu Ha paccMomperue NOCIMOSHHO OelCMBYue20 mpemeiickoeo
cyoa, 00paz08aHHO20 NPU ABMOHOMHOU HEKOMMePYeCKOU OpeaHU3ayUlL, ePaNCOaHCKO-
Npagoeoeo cnopa, 00HOI U3 CMOPOH KOMOP020 18451emcs yupedumens OAGHHOU a8mMo-
HOMHOIU HEKOMMepP1ecKoll OpeaHU3ayUU» .

S He cobuparock yrBepxkaath, uTo KC P® nmpoTtuB nien yCTaHOBIEHMS BhIIIIE-
CTOSIIIMU WHCTAHIINSIMU TOCCYI0B KaKMX-JIMOO OPUEHTHUPOB I HIDKECTOSIIINX
CYIOB 10 KaKUM-TO MHBIM BorpocaMm: KC P® paHee B cBOMX aKTaX IMPOTUB 3TO-
T'O HE BO3paKall.

Onnako dopmynnpoBky noctaHoBiieHnss KC PM TakoBbI, 4YTO OHU MO3BO-
JISTIOT IpennoyiokuTh, 4T0 KC PO mpuHIMIIHAIBEHO TPOTUB YETKUX OPUCHTH -
POB UMEHHO IIPUMEHUTEIHLHO K BOIIPOCAM HE3aBUCUMOCTH M OECIIPUCTPACTHO-
CTU TPETEUCKHUX Ccyel. A 5 ke TPUHLMIUAIBHO YTBEPXKIAal0, YTO YCTAHOBJIEHUE
YIOMSIHYTBIX OPUEHTUPOB ceroaHs B Poccuu, yIUTHIBast COCTOSTHUE NIEJI B Tpe-
TEUCKOI chepe U B Toccynax, XKerareJbHO U HeooxonuMo. Eciu He Tpu3HaBaTh
JKeJIaTeJIbHOCTD 3TOTO, TO TOTIa He MMEIOT HuKakoro cMmbicia u IBA Guidelines
on Conflicts of Interest in International Arbitration, u ITpaBuia o 6ecripucTpact-
HOCTH U HE3aBUCHUMOCTH TpeTeiickux cyneit. CTporo roBopsi, BOoOIIe Bech Soft
law B TpeTelicKoii cepe yrpauyrmBaeT CMBICI (33 ICKIIFOUCHUEM OJHOM CUTYAIINH,
0 KOTOpOI HIKe). MeXIy TeM HeoIpeIeIeHHOCTh B TPETEHCKOi chepe TaK BBICO-
Ka, 9T0 0€3 MPUHIIUITNATILHOTO IIPU3HAHMS XeJIaTeIbHOCTA TaKUX OPUEHTHUPOB,
0COOEHHO B POCCUICKMX peansiX, pa3BUTHE TaKoil cchepbl HEBO3MOXKHO.

Ho maxe ectu KC P® u He oTpuIaeT TakoM XeJaTeIbHOCTH, TO TOTHA CJIe-
JTIOBaJIO OBITH HEMHOTO BHUMATEIbHEEe B (DOPMYIMPOBKAX: KaK M3BECTHO, COTJIAC-
HO 3aKOHY M3pdu, «eCIIM 9YTO-TO MOXKET OBITh TIOHSITO HEIIPABUIBHO, OHO OyICeT
MTOHSITO HEeTIpaBWILHO». Ho TTOHATHO, UTO TOTIa 3TO ITpobiieMa He ToibKo KC PO,
HO 1 aBTOpA.

Bo3moxHO, 66U10 OB HOCTaTOYHO, eciii 061 KC P® yrmoMsiHyT 0 1OTTyCTUMO-
CTU YCTaHOBJICHMSI BBIIIECTOSIIINMU CYIcOHBIMA MHCTAHIIMSIMHI YETKIX OPHCH-
TUPOB IPUMEHUTEIHLHO K BOIIpOCaM HE3aBUCUMOCTHU M OECIIPUCTPACTHOCTH Tpe-
TEUCKUX CyIEH.
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11. Kak, 4to0, 4yeMy M rje npoTUBOPEYUT?

KC pemun B [Tocranosnenun Ne 30-IT (ctp. 18), uro mo3uiuss BAC PO,
BoIpaxkeHHas1 B [Toctanosienuu Ne 1567/13 He cornacyeTcs ¢ IpUHLIUIIAMY CTa-
OUJIBHOCTU TPaXIaHCKOT0 000pOTa, HEAOMYCTUMOCTU MTPOU3BOJIBHOTO BMEIIa-
TeJbCTBA KOrO-JM00 B YaCTHbIE JieJ1a, B TOM YUCJ/Ie BHITEKAIOIUMU U3 CT. 8 (4. 1'),
17 (4. 3?) u 34 (u. 1*) Koncruryunu PO,

OroBopIOCH BHOBb: I HE HaMepeH TOKa3bIBaTh, uTo BEIBOALI KC P® B [TocTa-
HoBIeHUN No 30-I1 aBisgtoTCcs HENIpaBUIIBHBIMU, TeM O0JIiee UTO ST He BUICT T
MaTepHabl, KOTopble mMen nepen coboit KC PO.

Bermmie st mumb mokasai, uto KC P® mmogonielr K BEIHECEHHWIO TAKOTO ITOCTa-
HOBJICHUS HE BIIOJIHE KAYECTBEHHO.

Ceityac xxe MOXXHO OTMETUTH €11Ie CICTYIOIIMEe BaKHbIE MOMEHTBHI.

11.1. TlpyHIMO CTaOWJIBHOCTU IPaXIaHCKOTO 060pOoTa He UMEEeT HUKAKO-
TO OTHOIIEHUS K TOMY Borpocy, Kotopbiii OAO «CbepbaHk Poccun» moctaBui
nepen KC P®. Hanpotus, nmeHHo 4yto BAC P® 1 mibITasncst yTBepAUTh TaKylo
CTaOUJIBHOCTh B BOMPOCE O HE3aBUCUMOCTU U OECIPUCTPACTHOCTU TPETEUCKUX
cyzaeil. [Ipyroit Borpoc, HaCKOJIbKO IOpUIUKO-YAAYHO 3TO OH CMOT c/iesiaTh. Mex-
1y TeM nMeHHo Ttoxon KC PD ono6HyI0 cTabMIIEHOCTD ITOJIPBIBAET B CBETE TOTO,
47O Ha neje puHanbHO TpoBo3riaiieHo KC P®: «ITycTh BOT KOHKPETHBIH TOC-
CyJ B KaXJIOM KOHKPETHOM cJly4ae caMm U pazoupaetcs!»

I'ne yxe TyT MecTo MpUHUMITY CTAOUIBHOCTH, €CJIU IaXKe 1 BBICIIAs CyneOHast
WHCTaHIUS HE UMEET MpaBa MPOBO3MJIACUTh TOT WJIM WHOW OPUEHTUP B BOMPO-
Ce 0 HE3aBUCUMOCTH U OECTIPUCTPACTHOCTH TpeTelckux cyaeit? Teneps el Bcer-
JIa CKaXXyT: «A BOT ITyCTh KOHKPETHBIN TOCCYI B KaXK/I0i KOHKPETHOM CUTyaIluu
cam u pazoupaercs!».

11.2. TIpyHIIUIT HEIOITYCTUMOCTHY MPOU3BOJIBHOTO BMEIIATEIbCTBA KOr0-T100
B yacTHEIe nena? Jla, 3To HecnmabkIit apryMeHT, Benb pa3se BAC P® He BMetrai-
cs B YaCTHbIE TpeTerickue nena?

Bosmoxno. [Tpo6irema Tobko B ToM, uTo BAC P® cpearnpoBalt Ha 3astBiie-
HUE OJHOI U3 CTOPOH TPETECKOro pa3dorpareabCcTBa O TOM, UYTO €CTh PUCK BIIU-
SIHME Ha UCXOJ1 €€ YaCTHOTO JieJIa CO CTOPOHBI CTPYKTYPHI, yUpenuTeseM KOTOPOit

«B Poccuiickoii Pedepayuu eapanmupyromcst eOUHCME0 IKOHOMUYECK020 NPOCMPAHCMEA, C80000HOe
nepemeuieHue Moeapos, ycaye U PUHAHCO8bIX cpedcme, no00eplcKa KOHKYPeHUUU, c60600a IKOHOMU-
uecKoil dessmenbHOCMU».

«Ocyujecmenenue npag u c60000 4en06exa u epaicOaHuHa He 00AICHO HAPYUWIAMb NPABa U c80600bl
dpyeux auyy.

«Kaxcowiit umeem npaso Ha c60000HOe UCNONB308AHIUE CEOUX CHOCOOHOCMEN U UMYUecmea 045 npeo-
NPUHUMAMENbCKOU U UHOUL He 3aNPeujeHHOl 3aKOHOM IKOHOMUYECKOU 0esimeabHOCHU» .
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SIBJIICTCST TIPOIIECCYAIbHBIN TTPOTUBHUK 3TOI CTOPOHEI, T.€. UTO MMEETCS PUCK
TOTO, YTO MOXHO TPEIIIoJIaraTh OITAaCHOCTh BO3IEMCTBUS HAa MCXOI TAaKOTO Iejia
CO CTOPOHEBI 3TOTO ITPOTUBHMKA, YTO BOT UMEHHO TYT M KPOETCST HACTOSIIIAsT OIac-
HOCTh HEJIOJDKHOTO BMEIIATEILCTBA B YaCTHRIC ACIIa.

He cnopio, BAC P® mor miepectpaxoBaThCs M BMelnaycs uype3mepHo. Ho
€CJIV TIOMHUTH O TOM Xa0Ce, UYTO IIAPUT CETOTHS BO MHOTHMX YaCTSIX POCCUUCKOMN
TpeTeiicKOol chephl, TO HeTb3sI UCKIIIOYATh TOTO, YTO TaKasl IIepecTpaxoBKa OblIa
B 11eJI0M pa3yMHo# u ipemoTtBpaiiiar BAC P® ToabKo 4TO 0OTMEYeHHYIO ITOIUTIH-
HYIO OTIACHOCTb.

11.3. 1 mory ommbatbcest, HO Booo1ie-To 4. 1 ¢r. 8§ Koncturynun PO, ecimm
CYIWUTh UMEHHO TI0 €€ CoIepKaHMIo (CM. TIPUBEICHHYIO paHee CHOCKY), He MMe-
€T Cepbe3HOT0 OTHOIICHUSI K TOMY BOTIPOCY, KOTopbIii cTost repen KC P®d: pas-
BE€ €CTb TYT CEPbe3HbIC OCHOBAHMS TOBOPHUTH O €AMHCTBE SKOHOMUYECKOTO IIPO-
CTpaHCTBa, CBOOOIHOM TIepEeMEIIIeHUH TOBAPOB, YCIYT U (PMHAHCOBBIX CPENCTB,
0 MoIAepXKKe KOHKYPEHIINY, CBOOOIE SKOHOMUYECKOI NeSITeIbHOCTI?

11.4. TTotoBoay u. 3 cT. 17 Konctutyunu P® (HexomycTUMOCTD OCYIIIECTBIIE-
HUSI IPaB ¥ CBOOO B HApyIIICHNUE ITPaB ¥ CBOOO IPYTHX JIUIT) Y MEHSI TAaKKe 0O0JTh-
me comHenust. Ha camom nene nvmenHo BAC P® u onmparcst o ¢pakTy Ha 5TOT
rmpuHIMIL. Kak y:ke ToBOpHUIoCh, UMEHHO OCYIIIECTBIICHNE CBOMX IIPaB M CBOOO
CTOPOHOI TPETEeCKOTO pa30MpaTeIbCTBA B YCIOBHUSIX, KOTIa OHA OMHOBPEMEHHO
ObLIa yIpenIuTesieM TPETeiICKOTO MHCTUTYTA, TIOM 3TUI0M KOTOPOTo pa3oupacs
TPETEHCKMIA CITOP, M MOTJIO CO3[aBaTh MOTCHIIMAIBHBIN PUCK HAPYIIICHUS IIpaB
1 CBOOOI IPYTO#i CTOPOHBI TAKOTO pa30MpaTeIbCTBA.

Onnako KC P® nepesepnyn no3uunio BAC PO ¢ Hor Ha To0By: B UHTEp-
npetaun KC P® Beixoaut, yto uMeHHO OO0 «Coduay, KoTopoe nomaepsKkai
BAC P®, nbeiTanoch OCyIIeCTBUTL CBOU TIpaBa U CBOOOIBI B HapyILIeHKE MTpaB
1 ¢BOOOJ Ipyrux JIni, 3Has 06 adpdummpoBanHocT OAO «Coepbdbank Poccum»
C TPETEUCKUM MHCTUTYTOM!

Ho Benan 661510 Bce HaobopoT: OO0 «Codua» roBOpUIIO 0 HapYILIEHUM CBOUX
TIpaB.

Brimio kak B 6acHe, KoTaa JIUI0, Bo3pakarollee IPOTUB HaAPYIICHUS €TO
IIpaB, OOBUHSIETCSI B TOM, UTO MMEHHO OHO W HAPYIIIWIIO TIpaBa APYTUX JIUIL: « 1 bl
BUHOBAM YIIC MEM, UIMO XO4emcsi MHe Kyulamol»

CaMo co00ii, 3TOIf IMTATOU I HE XOTeJ HUKOTO OOUIETh MM OCKOPOUTH:
HUKTO HE XOTEJI U He COOMPAJICST «KYulamo».

S b Torndecku oOBSICHUII TO, K UeMy IIPUBOIUT HE BITOJHE YMECTHAsI
ccoika KC PD Ha 4. 3 ct. 17 Konctutynum PO.

Ecth emie onnH BapuaHT: MOXHO MPEIITOJOXUTD, YTO IIPU UCITOIb30BAaHUHI
ccpiku Ha 4. 3 ¢1. 17 Koncturyiun PO KC PO umen B BULY HEIOITYCTUMOCTD
ocymecTBiieHUs co ctopoHsl BAC PD cBomx cyneOHBIX ITpaB B HAPYIIICHUE TIPaB
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1 CBOOOM YACTHBIX JIUII. DTO BIIOJIHE BO3MOXKHO, XOTSI I OTKPHIBAET PUCK IIPUME-
HeHus 3Toro npasuiia K camomy KC P®D.

11.5. Yacts 1 ct. 34 Koncrurynmum P® («Kacooiit umeem npaso na c60600-
HOe UCNO0Ab308AHUE CEOUX CNOCOOHOCMELL U UMYUWeCmBa 0151 NPeOnPUHUMAMENbCKOl
U UHOIL He 3anpeuleHHON 3aKOHOM SIKOHOMUHeCKol dessmeabHocmu») TakKe He 100aB-
J1geT abCOJIOTHOTO HUYero B o6ocHoBanue rmo3uumu KC PO.

Boiee Toro, s1 661 ycMaTpUBaJl B CCHUIKE Ha TaKOE TIPABUJIO TTOOIIPEHUE TPe-
TEUCKMX MHCTUTYTOB OTPaHUYMBATh ITpaBa TPETEHCKUX cyaeii (0COOEHHO B YacTH
3aHIDKEHUS TOHOPApOB), a TAKXKe CTOPOH TpeTeiickoro pazouparenbetsa. KC PO
ropasuj He Ty LeJb?

11.6. Ccoinku xe co ctopoHbl KC P® Ha Hapymenue no3uuneii BAC PO
KaK IMPUHIINIIA JOCTYDKEHUS TOJDKHOTO OalaHca MHTEPECOB BCEX JIUII, YIaCTBYIO-
IINX B COOTBETCTBYIOIINX ITPABOOTHOIIICHUSIX, TAK M TPEOOBAHMI CITpaBEITNBO-
ctu (cTp. 17'), T He paccMaTpUBar0: KaK ClieAyeT U3 BhiensnoxkeHHoro, KC PO
caM IOITyCTHJI TaKOE KOJIMYECTBO (haKTOJIOTUICCKUX U FOPUINICCKIUX HETOUHO-
CTeH, 9TO B MIX CBETE IIPUHITUTIILI OaJTaHCa U CIIPABEIIMBOCTH MOKHO pa3BEPHYTh
npotuB camoro KC P®.

11.7. 51 xoTen ObI TS TYYIIeTO MOHUMAaHMST MOSH TTO3ULINH eIlle pa3 IogJep-
KHYTb, 9TO s He yTBepkaaro, 9to rmosuiis KC PO B aHamM3MpyeMBbIX 31eCh acIieK-
Tax SIBJISICTCS HETIPaBWJIHHOM.

S e MombITaNICS TPOAEMOHCTPHUPOBATh, YTO OHA HEIOCTATOYHO IIpopa-
0oTaHa 1 MMEHHO TTO3TOMY 3aCIIy>KMBaeT KPUTUKKN Y COMHEHUI 110 TIOBOMIY €¢
MIPaBUILHOCTH.

boin i mpaB BAC P®? He nckimioualo, 4TO B CBETE «COBPEMEHHbIX KOHKPEMHO-
UCMOPUHECKUX YCA0BUSX CMAHOBACHUs 0eMOKPamuu U npagosoco eocyoapcmea e Poc-
cuiickoil Dedepayuu» (hopmynupoBka camoro KC PP Bo MHOTHMX ero akTax) 1 ¢
Y4EeTOM COBPEMEHHOTO COCTOSTHMSI MHOTUX TPETEHCKUX MHCTUTYTOB OTBET MO~
JKEH OBITh YTBEPAUTEIBHBIM. Sl He MMeIo B BULY, KOHEYHO, HUKAKOW KOHKPET-
HO TPETEeUCKUI Cyd: B COBpeMeHHOM cutyarun B PO oueHb MHOTHE TpeTeicKIe
CyIbI O1aromapst TMOepaTbHOCTH 3aKOHOIATEIS ¥ TMOePTapMaHCTBY MHOTHX Tpe-
TEUCKUX JIUI] 0OpeUeHBI OBITh HeNIeaTbHBIMU. Pedb neT MMEeHHO BCE O TOM XKe,
yXe YIIOMSIHYTOM BBIIIe aHeKIoTe: «Kakie-To BoceMbIecsIT IIPOIICHTOB ITOPTSIT
PEITyTAINIO 1IETBIX OCTABIIINXCS TBAIIIATH».

«Mexcdy mem npaxmuka npumenenus nosoxcenuti cmamou 18 Pedepanvroeo 3axona ,,O0 mpemeii-
ckux cydax é Poccuiickoi Pedepayuu “, nynkma 2 wacmu 3 cmamou 239 AIIK Poccuiickoii @edepayuu
u nynkma 3 cmamou 10 PedepanbHoeo 3akoua ,,O HeKOMMePHECKUX OPeaHU3auusx “ apoumpaiscHbvimu
cyoamu, croxcusuascs ¢ yuemom nosuyuu Ilpezuduyma Boicuieco Apoumpaxcroeo Cyda Poccuiickoii
Dedepayuu, He n036015€M 6 KANCOOM KOHKPEMHOM cay4ae docmuud 00AHCHO20 OANAHCA UHMEPecos
6Cex AU, YHaAcmeyiouux 6 COOmeemcmayuUX NPasoOMHOWEHUSX, U RPUHAMb peuleHue, Haubonee
omeeuaroujee mpebo8aHUsM CNpageotu8ocmi. ..».
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Ha sTo 1 orpearnposan BAC P®D. Ho B otBeT oTpearnponan u KC P®, koro-
pHBIii okasajcs B TpoTuBocTostHIY ¢ BAC PO.

Hcxomut T OCTIeTHUI U3 «KOHKPEeMHO-UCMOPUYECKUX YCA0BUI pa3eumus
Poccuiickoii Pedepayuu», Ha KoTOphie TakK TIOOUT cchutaTbest KC PD? Kak yxke
TOBOPMJIOCH, Ja.

[ToHATHO, YTO BAYMYMBBIM YUTATEIb B UTOTE CIIPOCHT: TaK KTO BCE XK€ TIpaB?
OTtBeuy Kak ecThb: 1o rmpouteHust [Toctanosnerus Ne 30-1I1 st caurai, uto BAC PO
ckopee He mpaB. [locie ke BHUMATEIbHOTO aHAIM3a TaKOTO TTOCTAHOBICHUS
s TIoj1araro, 4yto Bce ke y rmo3umu BAC P® umMeercst 6obliie OCHOBaHUIA: 3TO
TOT ciaydait, Korma cyneoHslii oprad (KC P®) HeBOIbHO caM OIpoOBEPT TO, UTO
1 TIBITAJICST TOKA3aTh.

Bce ke ¢pmHAIBHO MOM CUMITATUM OKa3bIBaloTCs Ha ctopoHe BAC P®. He
IIOTOMY, YTO OH OBUI IIPENeIbHO TIpaB (DOPMAaJIBHO TT0 3aKOHY. XOTS M YaCTHY-
HO TIpaB, caMO cO0OIi: OH MCTOJIKOBAJ 3aKOH TaK, KaK XOTs ObI OTYACTH UMeEIT
MIpaBoO, HUKAKMX SIBHBIX HAPYIIEHU He JOMYCTUB, TaKe €CIM CUTYyarus 1 ObLIa
HEOJIHO3HAYHOM.

Bo3moxkno, motomy, yto BAC P® Bcerma 6611 60J1bIIIE TTO3UTUBHO HACTPOEH-
HBII QYTYPUCT, a He MEJTAHXOJINIHBIN past-mo3utuBuct, Kak KC P® (akieHT Ha
CJIOBE «NO3Umuuch», Tak Kak Bce IOHMMAIOT, UYTO OXpaHa «past» — BaXKHasI 3amadya
KC P®). A 6ayaHC 9aCTHBIX 1 ITyOJIMIHBIX THTEPECOB (IIEPBBIC B IIEJIOM paHee OJT -
nerBopsist Bee ke BAC P®, a Broprie — KC P®D) HaiineH, K coxXajieHUI0, He ObLI.

[Tpu 3TOM MMEHHO TTO3UTUBHBIN (DYTypU3M, a HE TTIO3UTUBUCTKOE TOIITAHUE
Ha MeCTe ¢ YKIIOHOM B mpornioe, npemiaraemoe cerogas KC P®, u tpebyercsa
B MJIeaJie POCCUICKOI TpeTelcKoit cepe.

12. 9Yro umenno u3 Ilocranosaenns Ne 30-11
cjienyeT Ha MPaKTHKe?

12.1. Pa3z KC P® pgan moHATH, YTO B BOIIpOCaX HE3aBUCUMOCTU U OECTIph-
CTPACTHOCTH TPETEMCKMX Cyaeit ClIeyeT OpMeHTUPOBATLCS HE Ha KPUTEPUH, TIPEII-
JlaraeMblIe CyaeOHO ITPaKTUKO, a Ha 3aKOH, TO M3 3TOT'0 BOOOIIIE-TO CIISIyeT, YTO
JII0OBIE TIOTTBITKY TOCCYI0B BBECTH KaKHe-TO YSTKNE KPUTSPUH B JaAHHOM TUTaHE
M3HaYaJbHO 0O0peueHBI Ha Heynauy: KC P® Bcerma Moxer 3ameiicTBoBaTh hop-
MyIy: «HIKaK1x xKeCTKMX KpUTEPUEB, BOT IYCTh KOHKPETHBIN TOCCYI B KaXKIOM
KOHKPETHOM CJIyJae caM M pa3dompaeTcsl, B 3aBUCUMOCTH OT OOCTOSITEIIBCTB!».

12.2. KC P® yeTKO TeM caMbIM TTOAYEPKHYJT CBOI CTaTyC BO BIIACTHOI Mepap-
XWU: KaKOW OBl KPUTEPUIU IPYTHE TOCCYIbl HU MCIIOb30BaIM, BCE 3TU MX yCTa-
HOBJICHUSI €My CTaHET JIETKO IepeYepKHYTh TAKOU (POPMYITOiA.

[Momyuaercs ouepenHoit mATepecHBIN apagoke: KC P® mpemmaraeT 3aHn-
MaThCs KOHKPETUKOM roccyaaM; Koraa ke OHM 3TUM 3aHMMAIOTCS W BBICIIAS
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cyneOHast MHCTAHIIMS OIpenessieT KaKoi-To mpeobiaanatomnuit mogxon, KC PO
MOXET 3asIBUTh: HET, 3TO CIUIIKOM PUTOPUCTUYHBIN KPUTEPUii, HATO pa3ou-
paThCs B KaxXIOM Iejie oTaenabHo! [ToHSTHO, 4TO HAmo, KaK SICHO 1 TO, YTO Boaa
JIOJKHA OBITH BOISTHUCTOIA.

Moe mHeHue: KC P® B TakoM CBOeM IMOIXO/Ie BCE K€ TIepernbaeT najaky u He
TIPOSIBIISIET TOJDKHOM OCTOPOXKHOCTH B COOJTIONIEHNY OalaHca CBOETO IpaBa PeBH-
30BaTh 3aKOH HAa KOHCTUTYIIMOHHOCTB T10 TIPAaKTUKE €T0 TIPUMEHEHUS C IIPaBOM
IPYTUX TOCCYIOB YCTaHABIMBATD ONPEIeICHHBIC TBEPIbIe OPUCHTHUPHI.

12.3. Ho Torma momy4daetcs, uto 1 [1paBmia o 6ecriprcTpacTHOCTHA 1 HE3aBH -
cumocTH Tpeteiickux cyneit, m IBA Guidelines on Conflicts of Interest in Interna-
tional Arbitration B cBeTe IToctanosnennst Ne 30-IT oka3bIBaloTcss HUYETO HE 3HA-
YaIIUMU TOKYMEHTAMU: K JIFOOBIM TIPEIIOXKEHHBIM B HUX OPUEHTHPAM TaKoe
ITOCTAaHOBJICHME TIpeIIaracT OTHOCUTBCS MpeaebHO dhrtocodeku: «Bece oTHO-
CHUTEJIBHO, BOT ITYCTh KOHKPETHBIN TOCCY B KaXXKI0il KOHKPETHOM CUTYaIlluy caM
1 pa3dupaeTcs, B 3aBUCUMOCTH OT OOCTOSITEILCTB!»

TperetickoMy pa30oMpaTeIbCTBY, I/ U TaK BCe B OOJIBIIION CTETICHN HEOIIPe-
JIeJIeHHO, TaKasl ouepeaHas «[IPUBUBKA TYMAaHHOCTW» TTOMOXET BPSI JIN.

12.4. Henb3ag 3a0b1BaTh 11 0 ToM, uTO0 KC P® B [Toctanosiennu Ne 30-1T emre
pa3 MIPUMKHYJI K TOTOBOPHOI TEOPUH TPETEHCKOTO pa3dMpaTeIbcTBa (OH yKa3al
Ha cBOOO/IY JOroBopa Kak €ro OCHOBY Ha CcTp. 6 1 aBa pa3a Ha ctp. 8). Ho eciu
TaK 1 €CJIM B 3aKOHE BOITPOCH HE3aBUCUMOCTH M OECTIPUCTPACTHOCTU TPETEHCKIX
Cylelt yperyImpoBaTh HepealbHO, a TI0ObIe BEIBOIBI CYIOB IO TIOBOIY KPUTEPHEB
TaKOI HE3aBUCHUMOCTH 1 OECITPUCTPACTHOCTU OKA3BbIBAIOTCS Yepecuyp HeHAIE K-
HBIMHU, TO BBIXOI MOXKET OBITh TOJIBKO OOWH: OOBSIBUTH, HalpuMep, [1paBuira
TIIIT P® o GecnipucTpaCTHOCTUA U HE3aBUCUMOCTHU TpeTeiickux cymeit 2010 r.
yactblo, HanpuMep, Permamenta MKAC nmm MAK mipu TTIIT PO.

B TakoMm ciyuae croponsl, Beioupast MKAC unu MAK nipu TTIIT P®, 6yayT
CUMTAThCS CBSI3aHHBIMM TaKMMU [IpaBriiaMy KaK 4acThIO 9THX PeriaMeHTOB 1 He
CMOTYT B OYAYIIEM CCBIJIAThCS HA TO, YTO KOHKPETHOMY TOCCYIY CJIEI0BAJIO TOT
WA WHOM KpuTepuii B Takux [IpaBuiiax moaBeprayTh B 3aBUCHMOCTH OT 00CTO-
SITCJIBCTB MOTIOTHUTEIbHOMY M3YUYEeHUIO, M €CJTA YTO, TO €TO OTBEPTHYTh.

12.5. KC PO cnenan BaxkHOE 3asIBIICHUE O TOM, UTO €TI0 TIO3UIIUS «He Npensm-
cmeyem eHeceHuU0 (hedepanbHbiM 3aKoHodamenem — ucxoos u3 mpebosanuii Koncmu-
myyuu Poccuiickoi @edepauuu u c yuemom Hacmosuieeo Ilocmaroénenuss — uzmere-
HUll 8 delicmeayioujee npasogoe pecyauposanue, HanpasAeHHbIX Ha COBEPUICHCMBOBAHIE
nopsA0Ka u NPUHYUNOE CO30aHUs (OpeaHUu3ayuU, PoOPpMUPOBAHUS) MpemelicKUX cy008,
¢ mem 4mobbl obecneuums 3auUmy npas CMopPoH epaicOaHCKo-npasosoeo cnopa Ha
cnpasedausoe mpemeickoe pazoupamenscmeo».

OHO 3BYYNT IPUMEHUTEIBHO K TpeTelickoli cchepe B Poccnu, cTpamatomeii,
KakK $ yXe YIIOMUHAJ, OT M30BITKa TUOepTapuaHCTBa, ONITUMUCTAYHO.
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Tak uto 51 Hageroch HA TO, YTo MuHIOCT Poccuu B cBoeit pepopme TpeTeri-
CKOI1 c(pephl B 3TOM acIleKTe He TTOIBEIET.

12.6. B cBeTe cKa3aHHOTO HEJIb3sI HE OTMETUTH U CIIETYIOIIYI0 BOCTOPXKEH-
HYIO peakIInio XXypHaia «Tpereiickuii cym» mo moBomy IToctanoBmerus Ne 30-11:
«K coxcanenuro, konyenyus 00seKkmueHoil becnpucmpacmHocmu, KOmopyo gaxmu-
yecku yHuumodcun KC PD dannvim nocmarnosaenuem, 8 Hacmosiujee 8pems 3aKpe-
nAeHa Ha yposHe npedaodceHuil no mpemeiickoil peghopme Muniocma PD. Coesano
310 8 08YX PAKYpCax: U KAK HOBOSBACHHbLI NPUHYUN MPemelicKo20 pasdupament-
cmea, u KaKk 0CHO8anue 051 UCKAIOUeHUs 803MONCHOCMEN N0 QYHKUUOHUPOBAHUIO
NOCMOSHHO OeliCMBYIOuUX MPemelicKux cy008 npu KOMMep4ecKux opeanu3ayusx,
4mo camo no cebe 02PaAHUMUBAETM BO3MOICHOCMU 045 PA3BUMUS MPeMmelicK020 pa3-
oupamenvcmea ¢ Poccuu»'.

Ha camowm nieine KC P® KoHIIETIHNIO 00beKTUBHOM OECITPUCTPACTHOCTH HE YHU-
YTOXKAaJI: OH XXe He Bpar caM cebde 1 cynedHoii cucteMe B Poccun? HampoTtus, oH
caM Ha Heit OcCHOBbIBaJICSI B cBoeM [TocTaHoBneHnun ot 25 mapra 2008 1. Ne 6-11.

O ToMm, uTO «TpeTeiicKuii cya» HeAOTIOHSII, TOBOPSIT U CIIOBA «HOBOSGACHHDbLI
NPUHYUN MPemelicKo20 pa3oupamenscmea»: HY 4TO Ke TYT TaAKOTO HOBOTO?

JIt00O0IIBITHEI M CJIOBA TI0 TIOBOIY TOTO, YTO OTpaHMYeHUE (PYHKIIMOHUPOBA-
HUS TIOCTOSTHHO EMCTBYIOIINX TPETEHCKUX CYIOB IIPY KOMMEPUYECKUX OpTaHM-
3alMSIX CaMO I10 ce0e OrpaHNMYMBAET BO3MOXKHOCTH IIJIST Pa3BUTHUS TPETEHCKOTO
paszouparenberBa B Poccnu. «Tpeteiickumit cyn» 3a0bu1 ykazanue KC P® Ha To,
YTO TpEeTeCKMEe CYIbl HaleJeHBI ITyOIMIHO 3HAUMMBIMU (yHKIIIME? [1o aToM
MMOBOJY HEJIb351 HE BCIIOMHUTD CIEAYIOLIUAN aHEKAOT: « Thl U KPECTUK CHUMU,
WJINA TPYCHI HAIEHb...»

13. Toremsbl 1 TaOy B Bompocax 0eCIPUCTPACTHOCTH ¥ HE3ABUCUMOCTH
tpeteiickux cyzaeii 1isi KC P® u Tpereiickoro coodmecTna.
Eme nBa cpaBuenus ¢ uaesvu 3. @peiina

13.1. g Taby XxapaKTepHBI, KaK U3BECTHO, CJICAYIOIINE YEePTHI: €T0 CTPO-
TOCTh KaK 3arpeTa, Ype3MepHOCTh 1 HecOaTaHCMPOBAaHHOCTD; IPUPaBHUBAHUE
€ro HapyIIeHUs K yTpo3¢e TS BCETo 00IIeCcTBa; CTPOrOCTh HaKa3aHMSI 3a €T0 Hapy-
IIIeHNe; HACWJIBCTBEHHOE HABSI3BIBAHUE €TI0 MPEIbIIYIIIUM MTOKOJICHUEM TTOCIIe-
IYIOIIEMY; YCTapeIoCTh, OLIEHKA eTo Kak IepexkuTka. CaMo co0o0ii, TaKuM Tady
TIpEICTaBIIICTCS TIPEACTABUTEIISIM 00JIee Pa3BUTHIX COLIMYMOB, a HE CaMOMY CO00-
IIECTBY, TIIe BIACTBYIOT Ta0y.

[Tpu 3TOM Taby mensITCsS Ha OTHOCSIINECS K CBSIIIEHHOMY U KacalolIrecs
«HEUHUCTOTO».

' http://arbitrage.spb.ru/
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13.2. B cBeTe 3TOT0 MOXHO KOHCTaTHpoBaTh, 4To Mt KC P® B Tpereiickoit
cepe B koHuTekcTe [TocTtanosmernst Ne 30-I1 cBsiiieHHBIMI Ta0y SIBIISTIOTCS: KOH-
ctutyuust P®; ®@enepaiibHblii 3aKOH O TPETEMCKUX CyaaX; CBOOOIa YCMOTPEHUE
roccyneit. [TocsiraTh Ha HUX Herb3sl. HedncThIM XKe Taby BBICTYITaeT YCTaHOB-
JICHNE KaKMX-TO KECTKMX BCCOOIINX OPUECHTUPOB MPUMEHUTEIHFHO K OeCIIpr-
CTPaCTHOCTU 1 HE3aBUCMMOCTH TPETEHCKUX CYIei: MOTBITKN NX IIPOBO3IJIACUTh
He JOTYCKaTCH.

HaxkazaHueM 3a HapyIIeHHe TaKUX TaOy BBICTYITAeT KOHCTATALIMST HAPYIICHMS
Koncturyuuu P®, 310i1, 1o cioBam cynen KC P® H.C. Bonmaps, «cBeTCKOI
Bu6mmm»! (4To 3By4nT, Ha MO B3IJISII, OCKOPOUTEILHO 1 Iy1sT brbmmu, n st KoH-
CTUTYLIMH): YTO MOXKET OBITh, ¢ TOUKM 3peHust KC P®, miis ropucra crpamrHee?

13.3. ;11 TpeTeiickoro cood1ecTna (B IIEJIOM, OTHAKO He IIJIST BCEX eT0 YacTeit)
IMOTOOHBIMY CBSIIIICHHBIMY Ta0y SIBIISIIOTCS: TpeTelcKast hies; TuoepTapruaHcKas
Haeosiorus B TpeTeiickoii cpepe. CaMm ke 3aKOH OKa3bIBACTCSI CBSIIIEHHBIM Ta0y
TOJIBKO B TOM CJTydae, eCJIM B HeM UIMEHHO YTO OTpakeHa TaKasl MICOJIOTHS; B IIPO-
TUBHOM 3Ke CJIyJae OH He Ta0y. TaOy HeurcToe: yCTaHOBJICHHNE KaKMX-TO JKECTKHIX
BCEOOIIMX OPUEHTUPOB IPUMEHUTEIBHO K OECITPUCTPACTHOCTH Y HE3aBUCUMOCTH
TPETEeMCKMX Cyneil; BeIpaXkeHe COMHEHMI B HE3aBUCUMOCTH M O€CIIPUCTPACTHO-
CTHU TaKMX CYACH; IF000e IPOSIBJICHNE CBOOOIBI YCMOTPEHUSI TOCCYIEH, €T OHO
XOTb KaK-TO OTPaHUYMBACT YKa3aHHYIO TUOePTapHUaHCKYIO UICOIOTHIO.

Haxkazanuewm 3a HapyIeHre TaKUX Ta0y CTAHOBSITCSI OCTPaKM3M CO CTOPOHBI
TPETECKOTo COOOIIIECTBA, OOIIECTBEHHOE €TI0 IIOPUIIaHKE, OTITYICHHE OT 00CYXK-
JIEHUS TPETEHCKNUX BOIIPOCOB: YTO MOXKET OBITh, C TOUYKHU 3pEHUS 3TOTO COO0IIIe-
CTBa, JUISI IOPUCTA CTpalrHee?

13.4. Kax nymaetcs, TIposIBIICHE CBOOOIBI YCMOTPEHUS TOCCYICH B yKa3aH-
HBIX TPETEMCKUX BOIIPOCAX SIBIISICTCS IIJIST TPETEMCKOTO COOOIIECTBA HEYNCTHIM
Taby, €CJIM OHO XOTh KaK-TO OTPaHUYMUBACT TpeTeiickre cBOOoabl. [1pu aTom mist
KC P® oHo B 11000M cllydae ocTaeTcs CBIIIeHHBIM Taby. TpeTeiicknuMm cooodiiie-
CTBOM TPOSIBJIEHNE TaKOTO ycMoTpenust mopuiiaetcs, a KC PD orpuitaet orpanu-
YEHMSI TAKOTO TIPOSIBIICHNSI, OTHAKO TOJIBKO IO TOTO MOMEHTA, TTOKa OHO HE BENET
K YCTaHOBJICHUIO KaKMX-TO JKECTKUX BCEOOIINX OPUECHTUPOB JIJISI TOCCYIICH.

13.5. TloBTOpIO e11ie pa3: CKa3aHHOE HEJIb3s pacCMaTPUBATh KaK BepHOE, €CITN
BCTaTh Ha TIO3MIIMHM CaMOTO TpeTeiickoro coobirectBa i ke KC P®. C atux
TTO3ULINIT HUKAKUX Ta0y He MMEETCsT, 0COOEHHO HEUNCTHIX, a PeUb UAET 00 OOBIU-
HBIX IIPABWJIAX M €CTECTBEHHOM XOJIE BEIIIEH XOTS ObI ITOTOMY, UTO HEJIb3s YCTaHO-
BUTH TaK¥e YIIOMSTHYThIE BBIIIIE XapaKTepUCTUKH Ta0y, KaK Ype3MEepHOCTh 1 Hecha-
JIAHCUPOBAHHOCTh, HACUJILCTBEHHOE HABSI3BIBAHNE WX TIPEIBITYIIINM ITOKOJICHEM
MTOCTICMYFOIIEMY, YCTapeIoCTh, OIIeHKA MX KaK IIEPEeXKUTKA.

' http://pravo.ru/story/view/112841/
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Bce BepHO: usieHbl COO0OI1IECTBA, TIe BIACTBYIOT Ta0y, HE MOTYT KBaJIM(ULIM-
pPOBaTh MX B KAYECTBE TAKOBBIX, ITOCKOJIBKY JIJIST HUX OHU TIPEICTABIISTIOTCS B MTHOM
cBete. J1J1s1 TOTO UTOOBI paclieHUTh IMOAXOIBI U TpeTeiickoro coodiectBa, 1 KC PO
Kak Taly, Hag0 BCTaTb Ha MHYIO TOUKY 3pEHUS — «00Jiee TPOABUHYTYIO».

BosMoxxna nmu oHa? Ckopee na. Dto npexiae Bcero Touka 3peHus BAC PO,
PYKOBOJICTBOBABIIIETOCS B CBOEH AESITETbHOCTH MHBIMI METOIOJIOTISCKITMU TTOI-
XOJaMU, HexKeIn y TpeTeiickoro coobiectBa uim y KC PO, [lanee, 3T0, BO3BMOX-
Ho, Touka 3peHus ECITY. Kpome Toro, 3T0it TOYKOIi 3peHUS MOXET OBITh B3TJISI,
WHBIX TTPAaBOMOPSIIKOB. HakoHeIl, 3T0 MOTYT OBITh IMTO3UIINN KAKOTO-TO MEXIY-
HapOIHOTO MHBECTUIIMOHHOTO apOUTpaKa.

BesycnoBHO, s majiek OT MBICTTA OOBSIBIISITH BCE TaKME YIIOMSTHYTBIE TOUKH 3pe-
HUSI Ha CaMOM JieJie «00Jjiee MPOJBUHYTHLIMU» : C TIO3UIINI U TPETEICKOTO COO0IIIe-
ctBa, 1 KC PO nMeHHO OHM-TO ¥ MOTYT CUMTAThCS B3MOPHBIMU Y HEBEPHBIMM.

D70 00BIYHAS O0PHOA MHEHUIA, €CJIM HE UTPa MBICIIH, T KasKIbIA B 3aBUCUMO-
CTU OT CBOMX IIPUCTPACTUU MOXKET BCTaTh Ha MPUEMIIEMYIO JUISI HETO TTO3UIIHIO.

13.6. Eme oguH, TOCIeIHU MOMEHT I10 TIOBOIY Ta0Oy. B ocHOBe mocieqHnx
JISKUT UAes He TIPOCTO OTPpaHNYCHMI, HO CaMOOTpaHNYCHMIA.

CamoorpaHn4mBaeT Jim ceds TpeTeiickoe coobirectBo? CKopee Her.

Camoorpanmunsain u ceost BAC PD? Ckopee Takke HeT.

CamoorpannunBaet jau ceoss KC PO? Jla.

CrremoBaTeIbHO, UCXOIS M3 TPATUIIMOHAIMCTCKOTO M KOHCEPBAaTUBHOTO XapaK-
Tepa Tady, He cIyJaifHO TIepEKMUBIIMX BeKa, HECJIOXKHO CIIeIaTh BEIBOI O TOM, UTO
CaMOOTPaHNYCHUS CITOCOOCTBYIOT BBLKMBAHMIO B 3TOM CJIOKHOM MUPE, 1 IITAHCHI
KC P® coxpaHutbcst B HEU3MEHHOM BUIIE TOPA3/I0 BHIIIE, YEM IAHCHI TPETe -
ckoro coobmectBa. Cynpba ske BAC PO — B TOM uncie mocieacTBue ero oTka-
3a OT MTOJIMTUKU CAMOOTPaHUYCHUI.

13.7. Ho mepeiinem Tenepb K TOTEMaM.

ITox ToTeMOM TTOHMMAIOT JIFOOOM OOBEKT XXMUBOM MIJIM HEXXMBOU TPUPOIBI
(BKITIOUAS KaK IIPEAMET, TaK U CYIIIECTBO), KOTOPOMY OKa3bIBaIOT 0CO00E TTOKIIO-
HEHUE, B OTHOIIIEHUY KOTOPOTO CIIOXKMUIICS KyIbT. [Ipy 3TOM TOTEMOM MOXKET OBITH
TOJIBKO KJTacC, TPYIIa OTHOPOIHBIX 00BEKTOB, HO HUKAK He YHUKAJIBHBIN apTe-
(dakT. HakoHell, TOKJIOHHNKHN TOTeMa CIMTAIOT Ce0ST COCTOSIIIMM C HUM B POII-
CTBE M YaCTO MMEHYIOT ceOs 1o ero Ha3BaHMIo. Kak u B cirydae ¢ Taby, oxapak-
TEepU30BaTh OOBEKT KaK TOTEM CaMM ero IMIOKJIOHHUKU He MOTYT: IS 9TOTO HaI0
BCTaTh Ha MHYIO TOUKY 3pEeHUS — «0boJjiee TPOABUHYTYIO».

B cBeTe 3TOTO, Ka3aa0ch ObI, TOBOPUTH O TOTeMaX MpUMeHUTebHO K KC PD
U TPETEHCKOMY COOOIIECTBY HEBO3MOXKHO: pa3Be MOXHO ITPO HUX CKa3aTh, YTO
OHM CBSI3aHBI C 00BEKTAMM JKUBOM MU HEXKUBOM IIPUPOIBI, CAMOCTOSITETLHOMN
OT YesioBeueckoro Mupa? OmHaKO eCJI Mbl BCTIOMHHMM O KOHIICTIIINY €CTeCTBEH-
HOTO TIpaBa 1 B3IJITHEM Ha TO, YTO CYMTAIOT caMbiM BaxkHBIM KC P® u tperteii-
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CKOE COOOIIEeCTBO Yepe3 ero Mpu3My, TO, BO3MOXKHO, e TOTEMOB OKaXeTCsT
JIOITYCTUMOM.

13.8. MHe 0bI 04eHb X0TeJIoCch noyaraTh, uto misgd KC P® caMbiM BaskKHBIM
00bekTOM U ToTeMoM stBisieTcss Koncrurynus PD. B cBete ecrecTBeHHOTO IpaBa
KoHcTuTynmio BrorHe MOXXHO CUMTATh IPUPOTHBIM 0OBEKTOM, KOTOPHII HE CO3-
naetcs, a BuIsiBIsieTcst ueaoBekoM. CpaBHenne cynbr KC PO H.C. bonmaps Kon-
crutynmu PO ¢ bubnneit' momoraer eliie Jydiie IMoHSTh 3Ty UIEI0: TTOT00HO TOMY,
Kak bubnmst He pyKoTBOpHOE co3aaHme, a 00KeCTBEHHOE CIIOBO, Tak M1 KoHCTH-
Tymus PO — oO0Hapy:kKeHHOE YeIOBEKOM OTKPOBEHHE €CTECTBEHHOU TTPUPOIHL.
CrenaeM Takoe JOMYIIIEHHUE UTST TTIPOCTOTHI aHAJIM3a.

N, B omtmune ot bubimu, B 11e710M YHUKAJTBHOTO 00beKTa (MMEHHO TTO3TOMY
€e M HEBO3MOXKHO Ha3BaTh TOTEMOM, M HMEHHO ITO3TOMY OHA OTHOCHUTCS K IBYM
PEIUTUsIM ), HAMBHO ToJ1araTh, 9To KorcTuTymms P® He MOXXeT CUMTATHCS YaCThIO
KJTacca, TpYIIITbl OMHOPOIHBIX 00BEKTOB. B MIpe MHOTO KOHCTUTYLIMIA, 1a ¥ OTeYe-
CTBEHHAs MCTOPUS HATTOMUHAET HaM O TOM, UTo HbIHeIHsII Koxncrtutymst PO —
He TiepBasi 1o cuety st Poccum.

ITosToMy (DbmHATBLHBIM BBIBOJIOM MOTJIO OBI OBITE TO, 4TO ToTeMOM 1111 KC PD
IIOJDKHA BRICTYTIATh He HbHeImHsAsT Koncturyust P cama 110 cede, a BooOIIe
KoHcTutyms Kak ocoOblii (peHOMEeH, OTIeIbHBIN 00beKT. XOTs Takyio KoHctn-
TYLIUIO, CaMO CO0OI1, Ha TIpaKTHUKe 3aMeHsIieT coBpeMeHHass KoHcTutyumst PO.

Oka3sbIBaeTCs JIM el MOKJIOHEHNE, CIIOXKUIICS JIM B €€ OTHOIICHUH KYJIBT CO
cropoHbl KC PM? Hecomuenno. Umenyet nu cedbss KC PO mo ee Ha3Banuo? Jla.
Cuawurtaet 11 KC P® cedst cocrosiium ¢ Konctutytmeit B poactse? ymaro, 9To
I1a, He B GU3MIECKOM CMBICIIe, KOHEUHO, a B IEPEHOCHOM U YK IT0 MEHBIIICI Mepe
B IIyXOBHOM poncTBe. B mobdom ciayyae KoHCcTUTYIIMS — pomoHAYaIbHUK BCEX
KOHCTUTYIIMOHHBIX CynoB, BKiodass KC PO.

13.9. Ho Bce e Heab3sT peIIUThCS cledaTh BEIBOI O TOM, UTO TOTEMOM TSI
KC P® B Tpeteiickoit cepe BoicTynaer Koncturynus. M3 IMoctaHoBneHUs
Ne 30-IT sicHO crenyet, yto KC P® nmpuMeHUTETLHO K pACCMOTPEHHBIM B HEM
BOITpOCaM TIPEATNIOYTeHIE OTIAI TTO3UTUBHOMY 3aKOHY (CM. BHIIIIE, pa3ad. 8 «[1o3u-
tuBu3M KC P® B Tpeteiickoii cdepe»).

Taxk uto xe, Toremom st KC P®D B TpeTteiickoii cdpepe oKa3pIBaeTCs MO3M-
TUBHBIN 3aK0H? JlyMalo, 9TO ¥ 3TOT BBIBOJ, OB OBI HEBEPEH XOTSI OBI IIOTOMY, UTO
TaKOI 3aKOH HE MOXKET JaXe M B CBeTe KOHIICTIIINM €CTCCTBEHHOTO MpaBa CUM-
TaTbCsl 0OBEKTOM KMBOI WIJIM HEXXUBOU ITPUPOIBI, CAMOCTOSITEILHOM OT YesIoBe-
YeCKOT0 MUpPA: TTO3UTUBHBIN 3aKOH Pe3KO ITPOTUBOCTOUT TaKOM KOHIICIIIINH.

13.10. Omnako IMoctanosmerne Ne 30-IT camo yka3bIBacT HaM Ha TO CYIIIECTBO,
KoTopoe ciemyeT canuTath ToTeMoM it KC PO B Tpeteiickoii cepe mo yKazaHHBIM

' http://pravo.ru/story/view/112841/
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Borrpocam. KC P® tpmknb yrroMmmrHaeT ero B [Toctanosieruu Ne 30-I1 370 3aK0-
Homartesb. M cylecTBoBaHMEe 3aKOHOMATEIST IIPEKPACHO BIIMCHIBACTCS B KOHIICTI-
LIMIO €CTeCTBEHHOTO MpaBa, OH JaXke MOXKET B HEIOCTIDKIIMOM HIIeajie CJIMBAThCS
C HUM, TTIOOOHO TOMY KaK MHANBUIYAITBHOCTh MOXET PACTBOPHUTHCS B HUPBAHE.

Taxcke He HYKHO T10J1araTh, 9YTO 3aKOHOIATEIb HE MOXKET CUMTAThCS YaCThIO
KJ1acca, TpyIITBl OMHOPOIHBIX CYIIeCTB. B Mrpe MHOTO 3aKOHOmaTe e, 1a 1 OTe-
YeCTBEHHAsI ICTOPHST HATIOMUHACT HAaM O TOM, YTO HBIHEIITHUI 3aKOHOIATETh —
He mepBblil o cuety u 11 Poccnu, n misgs KC P®. BBuay 3T0TO TOTEMOM JIJIsI
KC P® BricTynaeT He HBIHEIIHMI 3aKoHOoAaTe b B P cam o cebe, a BooOIIIe
3akoHomaTeNh Kak ocoboe Bricmiee CymectBo. XoTs ero, camo coboii, Ha ITpaK-
THKE 3aMEHSIET COBPEMEHHBII 3aKOHOATeNIh B PD.

ITpu aTtom KC P®, HecoMHEHHO, OKa3bIBaeTCST 3aKOHOIATEIO IIOKJIOHEHE
(mpyroii BoIrpoc, 4To B pa3HBIX (hOpMax, MHOTAA OYeHb CKPOMHBIX), I B OTHOIIIE-
HUHU TTocieaHero KynbT co cTopoHbl KC P® cioxuics. Umenyet i cebss KC PO
110 ero HazBaHWio? OTYACTH Aa, €CJIM BCIOMHUTD O TOM, YTo KOHCTUTYIIMIO e1rie
Ha3bIBalOT «OCHOBHBIM 3aKoHOM». CuynTaet i1 KC P® cebst cocTosIIImMM ¢ 3aK0-
HomareseM B poactse? Jlymaro, 9To /1a, OISITh-TaK! He B (PU3UOJIOTMIECKOM CMbBIC-
JIe, KOHEYHO 3Ke, a B TIEPEHOCHOM M V3K TT0 MEHBIIIEI Mepe B TyXOBHOM POICTBE.
M rromo6HOMY TOMY, KaK 4eJI0BeK CTAHOBUTCS 10 OTHOIIICHUIO K TOTeMY Ha OoJee
BBICOKYIO CTyTieHb, Tak 1 KC P® MoxkeT mpeomoseBaTh 3akoHonaTessT: «KC — smo
K8asunpasomeop4ecKkuil opeat... 1 mym 6o3Hukaem KOHCMUMYUUOHHbLI NAPAOOKC.
«Pewenue KC — He 3akoHO0amenvHblLil aKm, HO N0 IOPUOUYECKOLL cUAe OHO CUAbHee,
uem 3aKoH», — KoHcmamuposan borndaps [cynbst KC PD]»'.

Bonee Toro, KC P® Ha nejte ctaBuT 3aKoHOOATEIIST Ha 00JIee BEICOKOE MECTO, UeM
KoHcTuTymio, 4to 10Ka3bIlBae€T MOE YTBEPKACHUE O POJIU TIEPBOTO KaK TOTEMA.

Ecmm xTo B 3TOM COMHEBaeTCsI, TOMY clienyeT repeunTath onpenencHre KC PO
ot 17 mronst 2014 1. Ne 1567-0 «ITo 3ampocy rpyIis! genyraToB ['ocymapcTBE HHOM
IyMbI 0 poBepKe KOHCTUTYLIMOHHOCTHU psina mojioxXeHnit 3akoHa Poccuiickoii
Mdenepannu o rronpaBke K Konctutyumm Poccuiickoit @enepanyn «O BepxoBHOM
Cyne Poccniickoit Denepanmu v ipokypartype Poccuiickoit Menepatinii»»: B HEM,
Takke TPYDKABI YIToMsIHYB 3akoHomarelnss, KC P® yka3an Ha To, 4TO OH BITIpa-
Be IpoBepsATh n3MeHeHns B Koncturymumio PO Ha mipenMeT UxX COOTBETCTBUS eii
CaMOIi TOJIBKO JIUIIIH TT0 HEKOTOPHIM BOITPOCaM, TIPUTOM UCKITIOUMTETHHO ECITN €TO
Ha 3TO YITOJTHOMOYMT 3aKOHOAATeIb. TaK 4To, KTO BEIIIE B MEpapXU IICHHOCTEH
KC P®, xto pononauanbHuk KC P®: Koncturyunst PO nnm 3akoHonarenn?

Ponb 3akoHOmaTe 5T Kak TOTeMa IPeKpPacHO COOTHOCUTCS ¢ TeM (haKTOM, UTO
TOTEM PETYJISIPHO IPUHOCUTCS pUTYaTbHBIM 00pa3oM B KepTBy. 1 KC P® Takske
IIpH TIOMOIITA 0COOOTO PUTYajia PETYISIPHO MTPUHOCUT 3aKOHOIATEIIS B XKEPTBY,

' http://pravo.ru/story/view/112841/
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O0BSBIISASA Ty WM MHYIO eT0 3MaHaIuo (B ¢popMe 3aKOHA) HE 3aCIy:KUBaO-
IIelf IIpaBa Ha CYIIeCTBOBaHME, OOPEUCHHOM Ha IopuIndecKyro ruodenb. Ho ato
He 03HaYaeT BO3MOXHOCTh OKOHYATEIPHOTO YHUUYTOXEHUS 3aKOHOIATEIIS, BEIb
B IIPOTUBHOM CITydae MPUIIJIOCH OBl IIPU3HATH, YTO OH SIBJISECTCS YHUKAIBHBIM
BepxoBabiM CytiecTtBoM, T.e. 9TO co cTopoHbsl KC P® nMmeeT MecTo peurusl.
OmHako 3TO He TaK: MOKa YTO UMEET MECTO JINIITh TOTEMU3M.

13.11. Ho xakoe 3HaYeHNE BCE DTU PACCYXIECHUS UMEIOT JUIST TPETEMNCKUX
BorpocoB? OUeHb IIPOCTOE 1 BaXKHOE: TOTEM BCET/Ia SIBIISICTCS CBSIIIIEHHBIM Ta0y,
a 3HaYeHME TaOy [UIST TPETeCKIX BOIIPOCOB, KOT/Ia OHU ITOTMANA0T B TIOJIC 3pSHUS
KC P®, yxe 6b1I0 TTOKa3aHO BHIIIIE.

13.12. lanee, 9TO SIBJISIETCS TOTEMOM [IJIST TpeTelickoro coobiiecTBa B Poccnm
10 pacCMaTpUBaeMbIM 3[eCh BOIIpocaM?

Ecimm MBI OITSITh-TaKy TIPUBJICYEM KOHIICTILIMIO €CTeCTBEHHOTO ITPaBa, TO BHIBO-
IIOM OYZIeT TO, UTO TpeTelcKast hies TAaKKe SIBJISIeTCs] 00OHAPYKEHHBIM YeJIOBEKOM
OTKPOBEHUEM €CTECTBEHHOTO TIpaBa, a He apTe(haKTOM YMCTO YEIIOBEYECKOTO
pasyma. Jla, pa3yMm 3T0 OTKpOBEHHUE Pa3BWII 1 YIIYUYIINII, HO KOPHHU €T0 BCE PaBHO
YUCTO TTpuponHble. OTHAKO YHUKATbHAS WIS HE MOXKET OBITh TOTEMOM: CIMH-
CTBEHHOCTD MCH Cpa3y HAUMHACT IIPEBPAIIaTh €€ B PEIIUTHIO.

B takoMm ciydae ciiefyer mpu3HatTh, 4To B Poccum st TpeTeiickoro coooiie-
CTBa TOTEMOM SIBJIIIETCS TPEeTeHMCKMiA 1IeHTp. TpeTeiickux 1ieHTpoB B Poccun MHO-
T'0, OHM 00pa3yroT KJIacc, TPYIITY OMHOPOIHBIX OOBEKTOB, BBUIY UYETO M MOTYT OBITh
MIpU3HaHBI ToTeMaMu. IMEHHO TpeTeiicKue IIEHTPHI, Oyaydr TOTeMaMU, 1 OTIpe-
TIEJISTFOT CAMBIM Cephe3HBIM 00Pa30M ITOJIUTHUKY BHYTPH TPETEHCKOM CPEepHI.

Pa3Be ciyuaiivo to, uto B IToctanoBienun Ne 30-IT Bommpoc 0 He3aBUCUMO-
CTU ¥ OECTIPUCTPACTHOCTHU TPETEHCKUX CyIel pacCMaTPUBAJICS B CBSI3U C TPETEHi-
cKuM 1eHTpoM? HeT, 3To 00CTOSITEICTBO OBLTO M3HAYAIHLHO O0YCIOBICHO TEM,
YTO SIBJSIETCS] B POCCUIICKOM TPETECHCKOM MHPE TOTEMOM.

M xoTs1 Takoii TpeTeiickuit ToTeM B Poccnm onnH, 3TO He MCKITFOYAeT MOSIB-
JICHUSI TIONTOTEMOB, TIOCJIC YeT0 MEXIY MPEACTaBUTEIISIMI PAa3IMIHBIX ITOATOTE-
MOB MOXEM Pa3BUBATHCS BpaXa: KaXIbll N3 HAX 3allMIIACT CBOW MOATOTEM,
CBOI TPETEUCKUIA LEHTP.

HMHTepecHO OTMETHUTB, UTO BO MHOTHX 3aITaIHBIX CTPaHAX TPETCHCKUI LIEHTP
HE MOXET CTaTh TOTEMOM I10 OJHOU ITPOCTOM IMTPUIMHE: STUX [IECHTPOB TaM MOKET
OBITh TaK MaJIO, YTO OHU He 00pa3yIoT KJIacChl M IPyMIIbl. B cBeTe aToro tore-
MOM TaM CTaHOBUTCSI COCTaB apOMTpaxa KaK HUaeaTbHOE BOILIOIICHHUE TPEeTei-
CKOI MIen: UMEHHO €My M OKa3bIBaeTCsl 0c000e TTOKJIOHEHNE, MMEHHO BOKPYT
HETO 1 CKJIampIBaeTCs KyJIbT. TOIBKO TO JIMIIO, KOTOPOE JOCTATOYHO YacTO BXO-
AT B COCTaBBI apOUTpazka 1 YCIIEIITHO TaM IeHCTBYET, M MOKET CIMTAThCSI COCTO-
SIIIIAM B POJACTBE C TpeTeiickoit umeeit. B otmmune or Poccuu, kcratu, toe mist
TOT0, YTOOBI MPETEHIOBATh Ha POJCTBO C TPETEHCKOM Naeeii, JOCTaATOUHO ITPOCTO
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OBITH B CITMCKE TPETEHCKOTO IIEHTpa MJIN 3aHUMAThCS TTPOTIaraHIoON TPeTeHCKOM
WIer, Ha caMOM Jiejic B KOHKPETHBIC COCTaBbI apOUTpaXka He BXOIS IITUTCIIbHBIC
MIPOMEKYTKH BPEMEHU.

Kcratu, umenHo moatomy npeaiaraemass Muntocrom Poccuu pedpopma tpe-
TEMCKOM chephl M BCTpeUaeT HETIPUSITHE TPETeMCKOro coobiectna B Poccnu: oHa
TTocsITaeT TPEKIe BCETo Ha ero ToTeM. DT1a pechopma, Kak 5 ee TTOHUMAaro, TIpeuiara-
€T HOBBII TOTEM, a MMEHHO COCTaB apOuTpaxka, Kak 1 Ha 3amane. Camo coboii pa3-
yMeeTcCsI, 3aMeHa OMHOTO TOTeMa IPYTUM — JIeJI0 JUTUTEIbHOE 1 HeOe30I1acHoe.

WU kcratu, Ha yTo nocsruyno [locranosiaenue Ne 1567/13 — Ha TpeTeiicKuii
LIEHTP WJIM Xe Ha cocTaBa apouTpaxka? KoHeuHO ke, Ha TOTeM, Ha TPeTeHCKUIA
meHTp. Y a1o omHa u3 npuanH, mouemy KC PO takoe mmocsiraTeibcTBO OTBEPT, TIPE/I-
JIarasi cyaaM He TporaTh TOTEM, a 0OpalllaTh BHUMaHNE Ha COCTaBBI apOUTpaXa.

Ho ecTb e1mie ogHa muiteMMa: KakK OBITh C ITPAKTUKYEMBIM PETYISIPHBIM PUTY-
aJIOM >KepPTBOIIPUHOIICHUS ToTeMa? Bemab Helb3s ke cKa3aTh, 4YTO TPETEHCKIe
LIEHTPBI IIpeTepIIeBaloT Takoi puryan? Hemp3sg. OmHaKo s Bce Xe moJiaraio, 4To
JKepTBOIIPUHOIICHNE nMeeT MecTo. OTHaKO OHO HE eAMHOMOMEHTHOE, a IIJIsI-
Ieecs: B Ka4ecTBE TAKOBOTO MOXHO paccMaTpuBaTh (IIpU BCeil HEYMECTHOCTH
ITOTO0OHOTO CpaBHEHUS ) OTKAa3 OT OCO3HAHHOTO M ITOJTHOLICHHOTO Pa3BUTHS Tpe-
TEUCKUX IIEHTPOB, BeMyIINii, KaK 1 TP XXePTBOIMPUHOILIEHNHN, K UX Tuoenn. Ho
TaK KaK TOTeM MPEACTaBIIsIeT COOO0I KilacC 0OBEKTOB, TO IMTOA00HAS THOETh HEKO-
TOPBIX U3 HUX HE OyIeT 03HAYATh MCYC3HOBECHUE BCCI TPYIIITHIL.

13.13. V1 omisITh IOBTOPIO: CKa3aHHOE HEJIb3sT pacCMaTPUBATh KaK BEPHOE,
€CJIV BCTaTh Ha TTO3UIINH caMoTo TpeTeiickoro coodmecta win KC PO. C atux
MMO3UINIT HUKAKNX TOTEMOB HE UMECTCSI M1 UMEThCSI He MOXeT. JIJIsT TOTO 9TOOBI
YTIBepXIaTh O TOTEMaX, HaZo BCTaTh Ha MHYIO TOUKY 3pCHUSI.

Ho orgrs-Taku oHa Bo3MOXKHA: 310 Bee Te 3ke Touky 3peHnst BAC P®, ECITY, nHbIx
IIPaBOITOPSITKOB, KAKOTO-TO MEXKIYHAPOIHOTO MHBECTUIIMOHHOTO apOnTpaka.

Ho BHOBB 51, 6€3yCI0BHO, ajieK OT MBICIU OOBSIBIISITH BCE TaKME YITOMSIHY-
THIE TOYKH 3pSHUSI HAa CaMOM JeJie «0oJiee IMPOIBUHYTBIMIT»: 3TO BCE Ta XKe caMast
00BIYHAsT 00pbba MHEHUI, €CJTM HEe UTPa MBICIIH, T1Ie KaXKIbIii B 3aBUCUMOCTH OT
CBOMX MPUCTPACTUI MOXKET BCTaTh HA IIPUEMIIEMYIO JJISI HETO TTO3UIIHIO.

13.14. Terteps e1ie Hamo pa3oopaThes C TeM, KaK BhIpaxkeHHbIe B [TocTaHOB-
smeaun Ne 30-IT moaxompl MOXKHO CPaBHUTD C TEMU TPEMSI CTYTICHSIMU Pa3BUTHS
YeJI0BEUECKOTO MUPOCO3EPIIAHMUS U COOTHOCSIIIIMMMUCS C HUMU CTaTUSIMU JTNOM -
IMHO3HOTO Pa3BUTUS OTAEILHOTO MHINBUIA, O KOTOPHIX TaK KPACOUHO TOBOPUT
3. Mdpeiin B cBoeM 3HaMeHUTOM Tpye « Totem 1 Taby». CpaBHUTH UMEHHO C TTO3M-
uuit [Tocranosienus Ne 30-I1.

Cormacno 3. ®peiiny, TpeM BEIMKIM MHUPOCO3EPIIAHUSIM BCETO YeJIOBEUECTBA
(AHUMHUCTUIECKOMY, PEIUTHO3HOMY M HAYYHOMY) KOPPECTIOHANPYIOT MHINBH -
IyaJTbHbBIC CTAIUUN: «AHUMUCMU4eckas gaza coomeemcmeayem 6 maxKom cayuae Hap-
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yuccusmy, peaueuo3nas ghaza — cmynenu A006u Kk 00seKxmy, xapaKmepusyemoii npu-
8A3AHHOCMBIO K POOUMeNsM, A HAYHHAS (a3a cocmaeasiem nOAHYH napaiiens momy
COCMOSIHUIO 3Penocmu UHOU8UOA, K020a OH OMKA3aACs OM NPUHUUNG HACAANCOeHUS
U uwem ceoil 006eKm 60 GHeUIHeM Mupe, NPUCNOCADAUBASACH K PeanNbHOCU» .

Pa3Be He moxoxku ¢ mo3unmit [Tocranosiaexnnst No 30-I1 mepBoe MupoBo33pe-
HHe / TiepBasi CTagus Ha TPEeTeCKOoe pa3onpaTeIbcTBO?

AHuMHCcTAYECKas haza XapaKTepru3yeTcsl BEpOil BO «BCEMOTYIIIECTBO MBIC-
JI», YOeXKIEHHOCTBIO B TOM, YTO COOCTBEHHBIE HeMaTepUaJIbHbIC MBICIIM 1 CJIOBA
WHINBUIA CTIOCOOHHI IPe00pa30BBIBATh BHEIITHMI MaTepralIbHBIN Mup. Ho pa3se
HE 3TO Xe 1 MPOUCXOIUT CETOTHS OJ1arogapst TPETeCKOM nesITeTbHOCTU B (pop-
M€ MEeXIYHapOTHOTO MHBECTUIIMOHHOTO apOUTpaka, 9acTO KOHKPETHBIC HAIIHO-
HaJIbHBIC 3aKOHBI UTHOPUPYIOIIETO, a YTBEPXKIAIOIIETO CBOM CIIOBO M MBICIB? U,
BO3MOXHO, B TOM YHCJIe HAPLUKMCCHU3M ITOBUHEH B HE CAMOM OJIECTSIIIIEM COCTOSI-
HUU JIeJT B POCCUICKOM TpeTeicKoii cdhepe?

«B anumucmuueckoii cmaduu yenogex cam cebe NPUNUCHIBACH M0 MO2YULECIBO
[MBICTIH|, 6 peaucuo3noil o ycmynun e2o b0eam, HO He OKOHYAMENbHO OMKA3AACS
0m Heao, NOMOMY YMO COXPAHUA 3a COOOI 803MOICHOCMb YNPABASIMb 002AMU NO CE0-
emMy JCeNAHUIO PA3HO0OPA3HbBIMU cnocobamu eo3delicmeus. B nayunom mupocosep-
yanuu Hem 60abULe Mecma 0451 MO2YUeCMEa 4eN08eKd, OH CO3HAACA 8 coell caabo-
cmu u 8 CamoompeueHul NOOYUHUACS CMEPMU, KAK U 8cem Opyeum eCmecmeeHHbiM
Heo0X00UMOCMAM»?.

DTar B rocapOUTpaxke COOTBETCTBYET PEIUTUO3HON CTaIMu, IIe OOTaMM IS
TOCCYIOB BBICTYITIAlOT HAITMOHAIBHBIE 3aKOHBI, KOTOPBIMHU 3TH CYIbI BCE XK€ MOTYT
YIIPABIIATD «HO CB0EMY HCEAAHUID PA3HOOODAZHBIMU CROCOOAMU 8030CUCMBUS .

HayuHoMy e Mrupoco3epliaHIIo KOPPECIIOHINPYET 3aBepIaroiiast ha3a mpu-
MeHUTEeTbHO K KC P®: Tam HeT 6oJTbIlIe MeCTa M1 MOTYIIIECTBA FOPHCTa, OH J0JI-
JKE€H CO3HATHCSI B CBOEH ¢l1aboCTH M B caMooTpedeHNU ogunHUThCsT KC PO
u Koncturyumm P@, koTopas Tak ke HeoTBpaTiMa, Kak U CMepTh.

13.15. Hy n mocnennee. Tpu cymeOHBIX 3Talla 1ejia, B CBSI3M ¢ KOTOPBIM MOSI-
Busoch Ilocranosmernne Ne 30-I1 (TpeTeiickas cTagus®, 3Tall B rocapouTpaxke
u 3aBepmaroiias ¢aza B KC P®), He MOTYT He BBI3BIBATh aCCOLIMAIINN C Tpe-
MsI CYIITHOCTSIMU, OImMchiBaeMbIMU 3. Dpenom mist 1eMOHCTpaluy TUHAMUKU
yenoBeuecKoil mcuxuku: «OHo» (Id), «S» (Ego) u «CBepx-S» (Super-Ego). Tpe-
TeiicKas cTagus TOTIa COOTBETCTBYeT /d, aTtam B rocapoutpaxke — FEgo, a ¢asa
B KC P® — Super-Ego.

' @peiid 3. Torem u Tady / Ilep. ¢ Hem. M.B. Bysbda. — CI16.: Azdyka-kiaccuka, 2005. C. 148.
2 Tam xe. C. 145.

3 Bce xe, B ommnune ot KC P®D, g npearnoynTao Ha3biBaTh €€ «CyIeOHOM».
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KoHeuHo, TIpoBefeHNE TaKNX Mapajijiesieil BO3MOXHO TOJIBKO B CBETE MUOACO-
soruu [Tocranosnenust Ne 30-I1, ¢ Touku 3peHNs unen o6 apouTpaxe Kak JI0Cy-
JIeOHOI CTaayM U ¢ TTO3UINI, 000CHOBBIBaIOIINX 0co0yI0 posib KC P®D. [Togo6-
HO TOMY, KaK apOUTpax SIBJISIETCS JOCYIeOHOM cTamueil, TaK 1 AeJIO B TOCCYIe
MIPEACTaBIISIET COOOM elle He caMylo TTOTHOLICHHYIO (hopMy MpaBOIIPUMEHECHUS
B TOM CMBICJIE, YTO BBICIIIAsI TaKas (hoopMa BO3MOKHA TOJIBKO B paMKaX KOHCTH-
TYUMOHHOM IOCTULIMU. A €CJIM YYUTHIBATb MHOTOUYKMCIIEHHBIE MTPOOJIEMbI B OTeUE-
CTBEHHOM TPETEMCKOM pa3oMpaTesIbCTBE, TO HE OTHOCSTCS JIM TOCCYIBI K HEMY KaK
K Id, XaK K 4eMy-To OGecco3HaTeIbHOMY (B TOM YHCJIe HECO3HATEITEHOMY B KOH-
TEKCTe HBIHEITHE! MOJINTUISCKON KOHBIOHKTYPHI), K COBOKYITHOCTH MHCTHH-
KTUBHBIX BieueHUT? CKopee aa, IpuIeM 3a4acTyro He3aclIy>kKeHHO, HO TIpooJie-
Ma B TOM, UTO PSII TIPEICTaBUTENICH TPETEMCKOTO COOOIIECTBA CAMM JaJI! TTOBO
TaK K HUIM OTHOCHUTBCS.

Ecnu ke BBINTH 3a TIpeaetbl TAKNX UACONOrud U mo3unuii, To KC P® ms,
HampuMep, MeXIyHapOTHOTO MHBECTUIIMOHHOTO apouTpaxa Super- Ego SIBISIThCS
yXXe He OyJeT, paBHO KaK 1 TpeTeiicKas CTaaus TOrJa He CMOXKET CUYMTAThCS IO -
JIMHHBIM Id, Belb MECTO TOCIIETHETO CKOPEee OTOMAET 3TAIy B TOCCYIax.

13.16. Bripouem, IpoBeieHE TaKMX aHAJOTHIT MOXKET Hac JaJeKO 3aBECTH.
Hampumep, Tak Kak /d TOTIMHSIETCS MPUHITATY YIOBOJILCTBUSI, a TIOHIDKCHUE
HEYIOBOJIBCTBHUS SIBJISIETCS 1IEJIBIO IIPOIIECCOB, IMIPOTEKAIOIINX B HEM, TO MOXHO
JIA TYT HAUTU OOBSICHEHHE JUTSI TICUXO0JIOTMIECKOTO CTPEMIICHUS apOUTPOB K TTOBBI-
IIeHHBIM ToHOpapam? Mim, HanpuMep, eciin Super- Ego BeIpacTaeT U3 3AUIIOBA
KOMIIJIEKCa, COIEPKUT B cebe OecCco3HATEIbHOE YYBCTBO BUHBI U CITOCOOHO OKa-
3aThCS IS MHBIX YacTeil CO3MaHus HACTOJIBKO TUPAHUUECKUM, YTO 3TO OymeT
MTOPOXXAATh TaKME €r0 MOIITHbBIC CITUOKY ¢ /d 1 ¢ Ego, KOTOpBIe IPUBEAYT K HEBPO-
TU3ALNU U K «yX0IaM B 00JIe3Hb», TO KaK 3TO BCE MHTEPIIPETUPOBATH TPUMEHU -
TEJbHO K YIIOMSHYTBIM TPEM CyIeOHBIM 3Tarmam?

M, camo co060ii, cepbe3HBIX METOIOJIOTHIYECKIX OCHOBAHUI MJIS TIPOBEIC-
HUS BCEX YITOMSTHYTBIX BBIIIIE aHAJIOTHIT He mMeeTcsT: Bee XKe unorene3s KC PO,
TPETEHCKOTO COODIIEeCTBa M IICUXMKH YeJIOBeKa — pa3HbIe BEIIN, a IIPOBEICHIE
pa3HOOOpAa3HBIX MapalieIcii MeXITy HUMHU CKopee OYIUT BooOpakeHUe, HexKe-
JIV TIOMOTAET CTPOTOi HAyIHOM MBICITH KaK TpeTbeMy, 1o 3. dpeiimy, BeIuKoMy
MM POCO3ePIIAHNIIO.

S HageoCh, YTO BIYyMUYMBEIN YMTATEIb 3TO YBUACH U IIOHMMAJT N3HAYAIBHO.
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«Hayka npaBa» - camas KpynHas 6a3a oundpoBaHHbIX OPUTNHANOB
NPaBOBbIX JOKYMEHTOB, HayUYHbIX 1 MPUKNAAHbIX PaboT.

Highicir

HAYKA TTPABA

HayuHo-npakTuyeckas anekTpoHHas 6ubnunoTeka «Hayka npasa» npeactaBnseT
KpynHeliwyto B Poccun Konnekumio oumdpoBaHHbIX MaTepurasios Mo MexXayHapos-
HOMY KOMMepPUYECKOMY apOuTpaKy:

Tpyabl M.T. Po3eHbepra, U.C. 3biknHa,
A.C. Komaposa, C.H. JlebeneBa n gpyrux
N3BeCTHbIX aBTOPOB No MKA;

Matepuanbl u3 kypHanos «MexkayHapoa-
HbIVi KOMMepPYEeCKUiA apbuTpax» n «Bect-
HVK MeXAYHapOAHOro KOMMEPYECKOro
apbuTpaxa;

Bonpocbl MKA B Poccuu;
Bonpocbl MKA 3a py6exom;
O6wue Bonpocbl MKA;

Marepuanbl o BTAK/ MKAC npwu TTIM PO;
Matepwuanbl o MAK npw TN PO;
Hbto-Mopkckas KoHseHuuma 1958 roaa;
Mpaktuka BTAK / MKAC npw TN PO;
MpaKTrKa NHbIX TPETENCKNX CyJO0B;
Mpaktuka MAK npw TMNM PO;
Matepuansl go 1917 roaa;

Martepuansl Russian Arbitration Day;
Tpyabl v c6opHMKY;

NHBeCTULMOHHDBI apbuTpa; - Bubnuorpaduu;
AxTbl MKAG; +  WHTepsblo.
NAUKAPRAVA.RU

[lokymeHTbI Bceraa nog pykoii. Bce matepumanbl 4OCTYNHbI on-line 13 nto6oii Toukn mypa.
[Jaxe camble peakue n3haHna Ana nosib3oBaTens bubnnoTekn Bceraa HaXoaATCA PALOM.

BecnnaTHbI NOMCK MOXHO OCYLLECTBAATL MO BCel 6a3e ny6anKaLmii: He TONIbKO Mo aBTo-
Py ¥ Ha3BaHUIO, HO 1 MO BCEM TEKCTaM JOKYMEHTOB.

CneyuanbHbIi 3aKka3. COTpyaHUKN BMOGNMOTEKN roTOBbI MOMOYb B MOVICKE U oLnbpOoBKe
KOHKPETHOro maTepuasna, KoTopblil He yaanocb HalTW Ha caiTe.

Yno6HbI HTEPdENC MO3BONT HOBBIM MOJIb30BATENAM ObICTPO 1 KOMPOPTHO HauaTb PaboTy.

Mopgnucka:

OdopmuTe Noanucky 1 nonyurte on-line 4OCTYN K TEKCTam BCex Ny6nmKauunii

Mokynka:

MokynaiTe 1 cKaumBaiTe MHTepecyoLme Ny6anKaumm

105005, +7 499 391 79 23 @ naukaprava@gmail.com

r. MockBa, info@naukaprava.ru
[leHncoBcKunin +79253917923 Mo 8onpocam compydHuyecmsa
nepeynok, u pasmeujeHus nybnukayuti
a.23,cTp. 6 TR LE R pr@naukaprava.ru
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— APBUTPAXA

«BeCcTHMK MmeXxayHapo4HOro KOMMep4YecKoro apomTpaka» — eAUHCTBEH-
HbI POCCUNCKIMI CNeLan3npPoBaHHbIN XypHa, NOCBALEHHbIN Npobre-
MaM MeXAyHapOoaHOro KOMMEPYECKOro U MHBECTULIMOHHOTO apbutpaxa.

Yutanre B KaXxgom HOoMmepe:

+  CTaTbM BefyLMX POCCUNCKUX CMELMANNCTOB MO MeXAYHapOAHOMY KOM-
MepUYeCcKoMy 1 IHBECTULMOHHOMY apouTpaxy;

+  0630pbl U KOMMEHTapPUUN MPUMEHUTENIBHO K CaMbIM NOCAeAHVM U Hanbo-
nee 3HaYNMbIM N3MEHEHUAM B POCCUNCKOM M MHOCTPAHHOM 3aKoHoAa-
TeNbCTBE, KaCaloLMMCA PerynmpoBaHna MexayHapoaHOro KOMMepYeCKo-
o 1 IHBECTULMOHHOMO apbunTpaxa, a Tak»Ke oCnaprBaHuaA 1 NpvBeaeHus
B MCMOJTHEHUE MEXAYHAPOAHbIX apOUTPaXKHbIX PeLLeHNiA;

+  peLleHna MexayHapOoaHbIX apbuTpaskeit, BbIHECEHHDBIE Kak Ha TepprUToprm
Poccuinckon MepepaLimm, Tak 1 3a pybexxom. Bbl cMoxeTe 03HaKOMUTbCA
C Hambonee MHTEPECHBIMM AeNaMU, PaCCMOTPEHHBIMI 3a NOCeaHee Bpe-
ma 8 MKAC npu TN PO 1 BeayLwmx 3apybexHbIX apbnTpaxHbIX LeHTpax;

« nepeBofbl Hanbosee UHTEPECHbIX 3apyOexHbIX My6nrKaumii No BOnpo-
caMm, CBA3aHHbIM C PaCCMOTPEHNEM CMTOPOB, BO3HUKaIOLLMX B chepe Mex-
AYHapOaHbIX CAENOK;

a Takxe Apyrvie matepuvanbl.

Ewe 60s1bLIe BO3MOXKHOCTEN U NOsIe3HON MHbOopMaL MK — Ha odurLManbHOM CanTe
XypHana: www.arbitrationreview.ru.

«  MpOCTOe 1 BbICTPOE OHMAH-0POPMEHVE MOAMUCKY;
+ TemaTuuyeckas HOBOCTHas PacCblIKa;
+ nofb6opKa apbUTPaXKHbIX PECYPCOB 1 Apyrie MaTepuansi.

«BecTHnK MKA» Bbinyckaetca OO0 «ULndpa 3akoHa» npu nogaepxke Toproso-
npombiwneHHor nanatol PO, MKAC nipu TIIM PO, kKadeapbl MexayHapoaHOro yacT-
HOro npaBa PoCCninCcKo LWKOIbl YaCTHOTO NpPaBa, lopugnyecknx rpm «MypaHos,
YepHsakoB 1 napTHepbl», Debevoise & Plimpton, Clifford Chance.

[eHepanbHbIN NapTHeEpP XXypHana — Hay4YHO-MPaKTUYeCcKasa 3MeKTPOHHasn
6ubnmnoteka «Hayka npasa». OTgenbHble MaTepuranbl U3 NPeAblAyLL X
BbINycKoB «BecTHMKa MKA» Bcerga MOXXHO HalTuW, NpounTatb U nprobpe-
CTU B 3/IEKTPOHHOM BUJiEe Ha CaiiTe 61MbnMoTeKM No agpecy

http://naukaprava.ru.



MyPAHOB,

YEPHAKOB
M NAPTHEPDI WWW.rospravo.ru

Konnervna agsokatoB «MypaHoB, YepHAKOB 1 NapTHepbI» OCHOBaHa
B 2003 rogy v B HacTosALLee BPEMA BXOAMUT B YCNIO BEAYLUMX HALMOHANIbHbBIX
lopuanyeckmx pupm Poccun.

Mbl ycrnewHo pellaem KOMMEKCHbIe IOpUANYecKre 3aaum Ha CTblke POCCUNCKOro
N MeXAyHapoAHOro rnpa.a.

B cBoell paboTe Mbl UICMOSIb3yeM NPaKTUUYECKMI U HayUHbIN OMbIT, OSyYeHHbI HAMV B Xofe
yCMeLHoro npeAcTaBneHnA NHTEPeCoB KMeHToB B Poccum 1 3a pybexom.

MEXAOYHAPOAHAA TOPTOBAA NMPAKTUKA -

3TO NHTEHCMBHO pa3BMBalOLWaACA NPaKTUKa Hawemn (I)I/IprI, OCHOBAHHaA
Ha npo¢eccm0Haan0M OonbiTeé KOHCYNbTUpPOBaHNA 6usHeca no Pa3nnyHbIM
Bonpocam, CBA3aHHbIM C Me)KAYHapOAHOIh TOpFOBﬂeI?I, BKJ1l0OYasA BONpPOCbI
Me)KHyHapOp,HOI?I KOHKYp€eHUU N aHTUMOHOTOJIbHOIO perynnpoBaHnA.

Mbl npepgocTaBnAem ycnyru no pasfinyHbIM acrnektam npasa Me<ayHapoaHON Toprosan:

+  KOHCynbTMpyem 613HeC Mo BOMpOCcaM OCyLLeCTBIEHNA BHELHETOProBOWM AeATENbHO-
CTW, OCBOEHMS HOBbIX 3apYOeXHbIX PbIHKOB, 60PbObI C 6apbepamm B MeXayHapoa-
HOW TOProBne;

+  MPOBOAUM SKCMEPTHbIN aHaNN3 MEXAYHAPOAHbIX SKOHOMUYECKIX [JOrOBOPOB, a Tak-
e 06:a3aTenbcTB POCCMU KaK UneHa MexayHapOoAHbIX TOProBbIX OpraHv3aLuii n peru-
OHanbHbIX 06beAVHEHNIN B KOHTEKCTE NPENMYLLECTB 1 PUCKOB 1A 6r3Heca;

+  OKa3blBaeM K/MeHTaM opuanyecKyto NogaepKKy B POCCUNCKNX U MeXAYHaPOAHbIX
cypax n apbutpaxax, Cyne EASC, EBpasmiickoit skoHomuuecko kommccnn (ESK), a Tak-
e Ha pasfIYHbIX MeXAyHapOAHbIX MoLaZikax Nno BONpocam MexXayHapoaHoro Top-
roBoro npasa;

+  MpeAcTaBfifAeM HTEPECh! KNMEHTOB B OTHOLLEHUAX C FOCYAapCTBEHHbIMY OpraHamm
(GR) 1 yyacTByem B 3aKOHOMPOEKTHO [eATeNbHOCTY MO BONPOCaM MeXAYHapPOLHOW
Toprosnu;

+  [aeM OLeHKY NepcrneKTUB paspeLleHns CNopoB C NCMONb30BaHNEM MEXaHU3MOB
3almnTbl B pamkax BTO, CHI n EASC, pa3pabaTbiBaeM CTpaTeriio Takon 3aluTbl.

Halum KnmeHTbl — 3TO KPynHble POCCUMCKME U MeXAYHapOoaHble KOMMNaHUK, B TOM Yu1C-
ne NpefcTaBUTENY TOMIMBHO-3HEPTETUYECKOTO CEKTOPA, NEKTPOIHEPTETUKM, NULLEBON
NPOMBILLIEHHOCTH.

Bonblie nHpopmaLmm O Hallem onbiTe — Ha caliTe MEXAYHAPOLHON TOProBOW NPaKTUKN
www.tradelawpractice.ru.
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