VXXVd1N9dVY OJOHTOdVHATKAW I91HOENCO. JI990H

Bbinyck 4

HOBbIE TOPUN30OHTDI
MEXXOYHAPOAOHOI'O
APBUTPAXA

Mop pepakumei
A.B. AcockoBa, A.N. MypaHoBa, P.M. XoablKnHa

iji-1iil- OCCUNCKNNA
PEUTPAXH bl
HAYKA MPABA EHb



Association of Private International
and Comparative Law Studies

NEW HORIZONS
OF INTERNATIONAL
ARBITRATION

ISSUE 4

COLLECTION OF ARTICLES

Academic Editors:
A.V. Asoskov, A.l. Muranov, R.M. Khodykin

IRUSSIAN
Wiahicke |arteanon
NAUKA PRAVA DAY

Moscow « 2018



UDC (Universal Decimal Classification [VIK]) 341.63
Russian Library-Bibliographical Classification [BBK] 67.412.2

N 69

N 69

New Horizons of International Arbitration. Issue 4: Collection of
Articles / Academic Editors: A.V. Asoskov, A.I. Muranov, R.M. Kho-
dykin; Association of Private International and Comparative Law
Studies. — Moscow: Association of Private International and Com-
parative Law Studies, 2018. — 356 p.

ISBN 978-5-903604-05-0 (hardcover)

This edition of «New Horizons of International Arbitration» collects the articles
of the speakers at the «Russian Arbitration Day — 2018» conference held in Moscow
on 30 March 2018, one of the most successful arbitration events in Russia (www.arbi-
trationday.ru).

This is the fourth collection of articles for that conference. The first three RADs
were held in 2013, 2014 and 2015. The first three collections of articles, «New Horizons
of International Arbitration», were issued in the same years.

Articles in this book were selected through the strict competitive selection process
by the moderators of «Russian Arbitration Day — 2018» with application of several cri-
teria (in decreasing order of importance): novelty; depth of analysis; practical signifi-
cance; and author. These diverse articles represent new approaches to development of
practice of and academic studies in international commercial and investment arbitra-
tion in Russia and abroad.

This collection is intended for arbitrators and practicing lawyers, judges of the state
courts, academics and other researchers, lecturers, postgraduates and students of legal
universities and faculties, as well for all those who are interested in international com-
mercial and investment arbitration.

UDC (Universal Decimal Classification [VIK]) 341.63
Russian Library-Bibliographical Classification [BBK] 67.412.2

www.arbitrationday.ru
http://rad.lfacademy.ru

ISBN 978-5-903604-05-0

All rights reserved.
© A.V. Asoskov, A.I. Muranov, R.M. Khodykin, 2018
© Association of Private International and Comparative Law Studies, 2018



Accoumauna uccnegoBarenen
MeXAyHapoAHOro YaCTHOro 1 CPaBHUTENIbHOIO NpaBa

HOBDbIE TOPU3OHTDI
MEXAOYHAPOOHOIO
APBUTPAMA

BbIMYCK 4

CBOPHUK CTATEN

Mod Hay4Hou pedakyueli
A.B. Acockoea, A.U. MypaHoea, P.M. XoObikuHa

POCCUNCKUN
Wiﬁiﬂﬁiﬂ /AAPB UTPAMKH bl

HAYKA ITPABA JEHb

MockBa « 2018



VIK
BBK

H 69

ISBN

341.63
67.412.2
H 69

HoBble ropu30HTHI MEXKIYHAPOAHOTO apouTpaxka. Beimyck 4: Coop-
Huk crareii / [lox Hayd. pen. A.B. AcockoBa, A.M. MypaHoBa,
P.M. XoabikuHa; Accouuaiiys ucciaeaoBaresieil MexayHapoaIHOTO
YAaCTHOTO M CPaBHMUTEIBHOTO TIpaBa. — M.: Accomranus Nccieno-
BaTejiecid MEXIYHApOTHOTO YacTHOTO U CPaBHUTEIBLHOTO IIpaBa,
2018. — 356 c.

ISBN 978-5-903604-05-0 (B niep.)

Hacrosiiiee u3nanve — cOOpPHUMK CTaTeil JIUII, BBICTYMAIONINX HA KOHGbEpEeHIUN
«Poccuiickuit apoutpaxusiit neHb / Russian Arbitration Day — 2018» (Mocksa,
30 mapra 2018 r.), OIHOM M3 CaMbIX YCIIEITHBIX apOUTPAXKHBIX MEPOIPUATHIA B Poc-
cun (Www.arbitrationday.ru).

DTO YeTBEPTHI COOPHUK CTaTeil BHICTYMAIONINX HA YKa3aHHOU KOHMEepeHIINN.
[Mepsoie Tpu PAIl / RADs coctosutnch, Kak u3BectHo, B 2013 1., 2014 r. u B 2015 1.
B 3T xxe rop! ObUTH BBITTYIIEHBI TIepBbIe TPY cOOpHUKA «HOBBIE TOPU30OHTHI MEXITY -
HapOIHOTO apOUTpaxka».

CTaThy B HACTOSIINI COOPHUK OBLTH OTOOPAHBI Ha CTPOTOI KOHKYPCHOM OCHOBE
Mozeparopamu «Poccuiickoro apoutpaxkHoro aHs — 2018» mpu moMoum cliiemyio-
X KpUTepueB (IO CTEMeHU YObIBAHUS MX 3HAUMMOCTH): HOBU3HA; TIIyOMHA TIPO-
pabOTKM 3asBKU; MPAKTUYECKass 3HAYUMOCTD; aBTOP. DTH Pa3HOIUIAHOBBIE CTATHU
TIPECTABIISIOT HOBBIE MOIXOABI K Pa3BUTUIO MPAKTUKU U HAYKU MEXIYHAPOIHOTO
KOMMEpPYECKOTo U MHBECTUIIMOHHOTO apouTpaxa B Poccuu u 3a pyoeskom.

Knura npegHasHaueHa TS TPAKTUKYIONIMX IOPUCTOB, YIEHBIX, ITPEToaBaTeieit,
ACTIMPAHTOB U CTYJCHTOB IOPUANIECKUX BY30B, a TAKXKE JJISI BCEX MHTEPECYIOIIMXCST
MEXITyHapOIHBIM KOMMEPUYECKUM U MHBECTUIIMOHHBIM apOUTpaXKeM.

VK 341.63
BBK 67.412.2

www.arbitrationday.ru
http://rad.lfacademy.ru

978-5-903604-05-0
Bce npaBa 3amumiensl.
© A.B. Acockos, A.1. Mypanos, P.M. XoabikuH, 2018
© Accoumarus ucciieoBatesieil MeXayHapoIHOTO YaCTHOTO
M CPaBHUTEJILHOTO MpaBa, 2018



CONTENTS

Preface by the Moderators and Academic Editors............cccccooeeeei.
Partners and Media SPOnNSOTS. ...........oovviiiiiiieeeeeeeieieeeceeee e

Information about the Academic Editors and Authors.....................

SECTION 1.
ISSUES OF ARBITRABILITY
AND ALTERNATIVE DISPUTE RESOLUTION

CONSTANTINE PARTASIDES

Rediscovering the Lost Promise of International Arbitration ...........

MIKHAIL KALININ
Arbitrability of Disputes and the Russian Doctrine

of «Concentration of Important Public Elements»..........................

OLESYA PETROL

Prospects of Inheritance Arbitration in Russia....................coovvvneee.

DMITRY DAVYDENKO

Russia and the UNCITRAL Instruments on Enforcement
of International Commercial Settlement Agreements Resulting

from Mediation ........oouueiiiiiiii e



Contents

ANNA GRISHCHENKOVA
Some Psychological Aspects of Arbitrator Decision-Making ................ 128

SECTION 2.
SPECIFICTYPES OF INTERNATIONAL ARBITRATION

SERGEY ALEKHIN, LEONID SHMATENKO
Corruption in Investor-State Arbitration — It Takes Two to Tango....... 150

DMITRY PENTSOV

Development of Norms of International Sports Law in Awards
of the Court of Arbitration for Sport and Decisions of the Swiss
Federal Tribunal Rendered in 2016—2017 .......c..ccoeevirieviiiieeiiieeeiieee, 180

SECTION 3.
PROCEDURAL ISSUES
IN INTERNATIONAL ARBITRATION

MICHAEL E. SCHNEIDER
Interactive Arbitrators? Optimistic Proposals and Cultural Baggage...... 216

SERGEY MOROZOV

Third-Party Funding of Arbitration: International Experience

and Possible Use In RUSSIA .........oiiiiiieiiiiiiee e 238
ISABELLA PRUSSKAYA

Counsels’ Ethics in International Arbitration ..................ooovvvvvvvvvinnnnnn.. 276



Contents

OLGA TSVETKOVA

Illegal Evidence in International Arbitration:
Time for a Uniform Approach?...........cccoeeeeeeioieiicieeeeee e 293

ANASTASIA MAGID
Ways to Implement Arbitration by Default...............ccoovviiiiieeneens 314

IRINA SUSPITCYNA

Assistance of Arbitrators in Settlement between the Parties................... 337



COAEPXAHUE

IMpenucioBre MOIEPATOPOB M HAYUHBIX PEHAKTOPOB.......cvvvvreeeerneenss
IMapTHEPHI 1 THPOPMAIIMOHHBIC CIIOHCOPDBI ....vvvvvvvvvvrereeeereeeeeeaaaennsn.

WndopMmanyst 0 HaydHbBIX PEAAKTOPAX U ABTOPAX .evvvnreeeeeeeerervvrrnennnn.

PA3JOEN 1.
BOMPOCbLI APBUTPABUJIBHOCTU
N AJIBTEPHATUBHOTIO PA3PELLEHNA CMTOPOB

CONSTANTINE PARTASIDES

Rediscovering the Lost Promise of International Arbitration .............

M.C. KAJIMHUH

ApOUTPaOMILHOCTD CITOPOB B CBETE POCCUICKONM KOHLETLIUN
«KOHIIEHTpAIIH OOIIECTBEHHO 3HAYMMBIX ITyOTMIHBIX

1 (51 (S = 1 10 ) 53

O.1. IIETPOJIb

nepCHeKTI/IBI)I BBCACHUA HACICACTBCHHOI'O ap6I/ITpa>Ka

BPOCCHU ...

DMITRY DAVYDENKO

Russia and the UNCITRAL Instruments on Enforcement
of International Commercial Settlement Agreements Resulting

FromM MedIation ......ceiieee e



CofepkaHue

A.B. TPUIITEHKOBA

HexkoTopble MCUX0J0TMYeCKUe aCIIeKThI TPUHITUST PeILICHUIA
APOUTPAMI ....coeeiiiiiiiieeeeeeeeeeeee et cie e e e e e e e e e e e e e e et eeeeeeeeeeeeeeesraaannes 128

PA3JEN 2.
OCOBbIE BUAbI
MEXAOYHAPOAHOI'O APBUTPAXMA

SERGEY ALEKHIN, LEONID SHMATENKO
Corruption in Investor-State Arbitration — It Takes Two to Tango....... 150

J.A. TIEHITIOB

Pa3BuTre HOpM MeXAyHapOIHOIO CIIOPTUBHOTO MpaBa B PEIIeHUSIX
CnoptuBHOTO apoutpaxHoro cyna u PexepaibHOro TpUOYHAaNIA
HIBerapru B 2016—2017 TT. ...cooeureieeeeeeeeeee e 180

PA3[IEN 3.
MPOLIECCYAJIbHBIE BOIMPOCHI
MEXXOYHAPOOHOIO APBUTPAXA

MUXADJIb E. IITHAWIEP

HMHutepakTuBHbIe apOUTPbI? ONTUMUCTUYECKUE TTPEITOKEHUS
M KYJTIBTYPHBIA OATANK......eivivviiiiiiieeeeeeeeeeeeeriritiiiaeaeeaeeeeeesssssnnnaaaeaaaaaaees 216

C.B. MOPO30B

duHaHcHpoBaHUE apOUTPaXka TPETbUMU JTULIAMU
(third-party funding): MeXmyHapOIHBIN OTIBIT
U MIEPCHEKTUBBL B POCCUM.....ceviiiiiiiiiiiiiiiiiiiiecceeee e 238



CopepkaHune

ISABELILA PRUSSKAYA
Counsels’ Ethics in International Arbitration .............coeeevevivvoeeeiiinnnnnen.
O.A. IIBETKOBA

He3akoHHbIe n10Ka3aTeIbCTBA B MEXAYHAPOJIHOM apOUTpaxe:
BPEMST TSI €IUHBIX CTAHIAPTOB? ...cceeiiiieeeeeeeeeeeceiiiiiiiieeeee e eeee e e

A.M. MATHJI

Cnoco0bl UMIIEMEHTALIMU TPETEICKOro pa3douparTebcTBa
DY AETAULES ..o

N.N. CYCIINIIbIHA

CopericTBUE apOUTPOB B IPUMUPEHUM CTOPOH ...vvvvnnnnneeeeeeeeeerrrninnnnnnn.

293



PREFACE BY THE MODERATORS
AND ACADEMIC EDITORS

This edition of «New Horizons of International Arbitration» collects the
articles of the speakers at the «Russian Arbitration Day — 2018» conference
held in Moscow on 30 March 2018, one of the most successful arbitration
events in Russia.

This is the fourth Russian Arbitration Day (RAD) and consequently this
book is the fourth collection of articles for that conference. The first three
RADs were held in 2013, 2014 and 2015 (http://arbitrationday.ru) with the
support of the Russian Chamber of Commerce and Industry, the International
Commercial Arbitration Court and the Maritime Arbitration Commission
at that Chamber. The first three collections of articles, «New Horizons of
International Arbitration», were issued in the same years.

In 2016 and 2017, Russian Arbitration Day did not take place due to dif-
ficulties in finding suitable premises (one of the principles of the conference
is free participation for everybody) and various issues connected with the
reform of the arbitration sphere in Russia, which culminated in 2017.

In 2018, Russian Arbitration Day is held with the support of the Arbitra-
tion Center at the Institute of Modern Arbitration (https://centerarbitr.ru)
and the LF Academy Education Project (https://Ifacademy.ru).

RAD — 2018 is based on the same principles as previous RADs:

» free participation for all, including the speakers. Unlike at other confe-
rences, Sponsors may not nominate speakers;

* encouraging new people to give presentations, and the promotion of new
individuals in Russian arbitration;

» providing each speaker with 20—25 minutes to give a thorough report.
We would like our conferences to be as informative as possible for all

participants and accordingly we limit the number of speakers to give them
more time;

* in-depth, competitive selection of reports by the moderators reached
by analyzing preliminary applications and applying objective criteria
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Preface by the Moderators and Academic Editors

to determine the most original and well-presented topics. The chosen
speakers must also provide articles in advance on the subject matter of
their presentations;

* publication by the date of RAD of the collected articles of the speakers, in
which additional information about the subject matter of such presenta-
tions should be given.

Preliminary applications were subject to the strict competitive selection
process; at RAD — 2018 there were three candidates for each speaker position.
The moderators applied several criteria in their selection process (in decreas-
ing order of importance): novelty; depth of analysis; practical significance;
and author.

Apart from the chosen speakers, two additional Russian applicants were
invited to present their articles for this collection.

Eventually 11 articles selected through our competitive process have been
included in this collection. Three Russian speaking authors have decided to
provide their articles in English.

Two more articles (by Constantine Partasides QC and Michael E. Schnei-
der) have been included in this collection without undergoing such selection
processes: the authors well-known in the arbitration world have been indi-
vidually invited to speak at RAD — 2018 and to present their articles.

The articles are arranged in this book in the same order in which their
authors will make presentations at RAD — 2018: «Issues of Arbitrability and
Alternative Dispute Resolution», «Specific Types of International Arbitration»
and «Procedural Issues in International Arbitration».

Summaries and keywords for articles are prepared by their authors.

In the opinion of the moderators, academic editors and organizers of
RAD — 2018, this collection of articles sees significant depth as well as di-
versity of content (as arbitration should do at all times).

We hope that this collection will be of interest for all who deal with arbi-
tration in Russia and abroad, both in theory and in practice.

The academic editors express their deep gratitude to P.D. Savkin for his
editing of this collection.

Anton Asoskov,
Alexander Muranov,
Roman Khodykin



NPEANCIIOBUE MOAEPATOPOB
N HAYYHbIX PEJAKTOPOB

Hacrosiuee nznanne «HoBble ropu30HTBI MEXIYHAPOIHOIO apOUTpa-
JKa» — COOpPHUK CTaTe JIMII, BHICTYIMAIOIIMX Ha KOHDepeHIu «Poccuii-
ckuit apouTpaxkHbiii 1eHb / Russian Arbitration Day — 2018» (Mocksa,
30 mapta 2018 1.), OTHOM M3 CaMBbIX YCIEIIHBIX apOUTPAKHBIX MEPOIIPH -
satuit B Poccun.

D710 yeTBepThIit «Poccuiickuii apouTpakHslil 1eHb / Russian Arbitration
Day» (PAJl / RAD), 1, COOTBETCTBEHHO, JTaHHAsI KHUTA — YETBEPThIM BbI-
MyCK cTarteii 11 ykazaHHoi KoHdepeHuuu. [Tepsrie Tpu PAJI cocTosinucs,
Kak u3BecTHO, B 2013 1., 2014 . m B 2015 1. (http://arbitrationday.ru) mpu
yuactuu TTITT P®, MKAC nipu TITIT P® u MAK nipu TITIT P®. B Te xe
TOJbI OBLIY BBIMYIIEHBI MepBbie TpU cOopHUKa «HOBbIE TOPU3OHTHI MEXK-
JIIYHApOIHOTO apOUTpaXkKa».

Pa3HormuiaHOBBIE CTaThbU BO BCEX 3TUX COOPHMKAX MPEACTABISIOT HOBBIE
MOIXO/bI K PAa3BUTHIO MPAKTUKU U HAYKU MEXIYHAPOIHOIO KOMMEPYECKOTO
¥ UHBECTULIMOHHOTO apouTpaxa B Poccum u 3a pyoekom.

B 2016 r. u B 2017 r. «Poccuiickuii apOUTpaxHblii AeHb / Russian
Arbitration Day» He TpoBoaMICS M3-3a CIOXHOCTE ¢ MOMCKOM MO~
XOASIIUX MMOMEeIeHU (OAUH U3 NPUHLIMUIOB KOHdepeHuu — Oec-
TUIaTHOE yJacTue IS BCeX), a TaKKe M3-3a Pa3IuIHbBIX BOITPOCOB, CBSI-
3aHHBIX ¢ pedopMmoii cepsl apouTpaxa B Poccun, 3aBepiuuBIieiics
B 2017 1.

B 2018 r. «Poccuiickuii apoutpaxkHsiii neHb / Russian Arbitration Day»
MPOBOAUTCS MPU MOAJAEPXKKE ApOUTPaXKHOTO LIeHTpa pu MTHCTUTYTE COBpe-
MeHHoro apouTpaxa (https://centerarbitr.ru) u 06pa3oBaTeIbLHOTO MPOEKTa
«LF Axkanemus» (https://lIfacademy.ru).

PAJl — 2018 ocHOBBIBaeTCS Ha TeX XKe MPUHIIMIIAX, YTO U paHee:

o OecrutaTHOE yyacTue IJIs1 BceX, BKIIoUas BhicTynawoinx. CIIOHCOPHI,
B OTJIMYME OT APYTUX KOH(MEpeHIIMil, MPeTeHNI0BaTh Ha BbIIBIXKEHME
BBICTYMAIOIIETO HE MOTYT;
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MpeancnoBme MogepaTopoB 1 HayUHbIX PEAAKTOPOB

e TIOOIIPEHUE K BHICTYIUICHUSM HOBBIX JIWII, BEIIBICHNE HOBBIX MMCH
B POCCUIICKOM apOUTpaKe;

e TIpeJocTaBleHUE KaXKIOMY TOKJIATUNKy 20—25 MUHYT JJIs KaYeCTBEHHO-
IO BBICTYILIEHUS. MBI XOTUM, YTOOBI KOH(EPEHLIMsI CTala MAKCUMAJIbHO
[03HaBATEeIbHOM [Tl BCEX, M ITI03TOMY, YTOObI AaTh JOKJIaA4MKaM 00JIb-
1Ie BPEMEHU, UX KOJIMYECTBO OrPaHUYEHO;

e TIIATEJbHBII OTOOP JOKIAA0OB Ha KOHKYPCHOI OCHOBE MoJepaTopa-
MM C PAaCCMOTPEHUEM TpeIBapUTEIbHbIX 3asIBOK U C UCIIOJIb30BaHUEM
O00BEKTUBHBIX KPUTEPUEB MJIsI BHISIBJICHUSI Hau0OO0JIee OPUTMHAIbHBIX
M TIyOOKUX TeM, 00si3aTeibHOE 3a0JJaroBpeMeHHOe MpeacTaBIeHUe
BbIOpAHHBIMU BBICTYMAIOIIMMU CTaTel MO TeMe JOKJIaa0B;

o TyOJMKalMs K MOMEHTY MpoBeneHust PAJl cobopHuKa ctateii Juil, Bbl-
crynapomux Ha PAJl, B KOTOPBIX TEMbI UX TOKJIaIOB PACKPbIBAIOTCS
JOTIOJTHUTEITBHO.

[IpenBapuTenbHbIC 3asIBKM TIPOIILIN CTPOTU KOHKYPCHBIN OTOOD: Ha
Kaxaoe MecTo BeicTymatomiero Ha PAJI — 2018 nmpereHgoBaiu 1o Tpu KaH-
nunaTta. B xome otbopa MoaepaTopamMu KOH(pEpeHIIUMN HUCITOJIb30BaINCh
HECKOJIbKO KpUTepHreB (M0 CTENeHU yObIBAHUS 3HAUMMOCTH): HOBU3HA;
IyOMHa TPOpadOTKY 3asIBKM; TTpaKTUUYECKasl 3HAYMMOCTb; aBTOP.

Kpome oToOpaHHBIX BBICTYITAMOIINX €111€ IBYM POCCUICKUM KaHIuOa-
TaM OBLIO MPEMIOKEHO MPEACTABUTh CTaThM B HACTOSIIIIUI COOpPHUK 0e3
BBICTYIUIEHUSI ¢ nokyiaaom Ha PAJT — 2018.

B uTore B HacTosimuii COOPHUK IO pe3yjibTaTaM OTOOpPa BOIIJIO
11 crateii. [Tpu 3TOM TpU pyCCKOSI3bIUHBIX aBTOpA PEIINIIU TIPEeICTaBUTh
CBOM CTaTbM Ha aHTJIMUNCKOM SI3BIKE.

Eie nBe nonmosHUTEIbHO BKJIIOUEHHBIE B Hero ctaThu (KoHcTaHTHHA
IMapracuneca u Muxasns E. IllHaiinepa) npeaBapuTeabHbI OTOOP MOmIe-
pPaTOPOB HE ITPOXOAMIIN, TIOCKOJIBKY 3TH aBTOPBI, YIUTHIBAsI UX U3BECTHOCTD
B MUpe apOuTpaxa, ObLIM MHAMBUAYAJIbHO TIPUTJIALIEHBI BHICTYITUTD Ha
PAJZl / RAD — 2018 u mpencTaBuUTh CBOU CTaThU.

Pacnipenenenue crareii mo pasaenam B HACTOSIIIIEM COOPHUKE U UX T10-
PSIIOK B JAHHBIX pasieliax COBMANalOT C paclpeaeieHUeM BhICTYIIICHUI
M0 CECCUSIM U TIOPSIAKOM BBICTYIUICHUI aBTOPOB COOTBETCTBYIOIIMX CTa-
teit Ha PAIl — 2018: «Bommpochkl apouTpadbMIbLHOCTUA U aJbTePHATUBHOTO
paspelieHust crnopoB»; «Ocobble BUABI MEXIYHAPOIHOTO apOUTpaa»;
«[IporieccyanbHbie BOIMPOCH MEXIYHAPOIHOTO apOUTpaxa».

AHHOTAIIMM U KJIIOYEBBIE CI0BA IJIsI CTaTeil MOATOTOBJIEHBI UX aBTO-
pamu.
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Mpeancnosme MogepaTopPoB U HayUHbIX PEAAKTOPOB

JaHHBIA COOPHUK, ITI0 MHEHUIO MOJAEPATOPOB, HAYYHbBIX PEAAKTOPOB
u opranuzaropoB PAJI — 2018, moay4yuiicst He TOJBKO TITyOOKUM IO COAEP-
JKaHUIO, HO U BeCbMa Pa3HOILIAHOBBIM (KAKUM U CJIeAyeT ObITh ITOIMHHOMY
apoOUTpaxy).

MBI HajieeMcsl, YTO OH BBI30BET MHTEPEC Y BCeX, KTO 3aHMMaeTcs B Poc-
CUHU U1 3a pyOeXXoM apOUTpakeM KakK B TEOPUU, TaK U Ha MPAaKTUKE.

HayuHbie penakTopbl BeIpaxkatoT 6obiyio onarogapaocts I1.J1. CaB-
KMHY 32 PeIaKTOPCKYIO pabOTy Hal MTaHHBIM COOPHUKOM.

A.B. Acockos,
A.U. Mypanos,
PM. Xodvikun
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BERWIN www.blplaw.com
LEIGHTON
I3]Ud PAISNER

Berwin Leighton Paisner (BLP)' — Bemyias MexxayHapoaHasl lopuaade-
ckast (hpMa, OKa3bIBaIoIIast TTOJIHBIN CIIEKTP YCIYT U 00beIUHS01IasT 00-
see 800 10pUCTOB B KPYITHEUIIIMX KOMMEPUECKUX Y (PMHAHCOBBIX LIEHTPaXx
B 9 ctpanax mupa B 11 opucax — B JlJonnmone, Mockse, Ady-/1adu, bepiuHe,
Bproccene, dybae, ®paukdypre, ['onkonre, I[Mapmxke, [Teknae n CunTa-
nype. Goltsblat BLP — poccuiickas mpaktuka Berwin Leighton Paisner.

I1pakTuka mexnyHapoaHoro apoutpaxa BLP Bxonut B cocras [1pakTuku
10 pa3pemIeHUIO CITOPOB (PUPMBI, OTHOI M3 CHIbHEUIINX Ha MEXKITyHAPOI -
HOM DPBIHKE, TI0 TaHHBIM eXeToaHbIX peiiTnHroB Legal 500 m Chambers.
Creunanuctsl [IpakTukn MexxayHapomHoro apoutpaxka BLP o6mamator
OOIIMPHBIM OITBITOM COITPOBOXICHUS KPYITHBIX MEKIYHAPOIHBIX apOm-
TPaXHBIX CITOPOB C YUaCTHEM CTOPOH U3 CaMBIX Pa3HBIX CTpaH MHUpa, pac-
CMaTPHBAEMBIX B COOTBETCTBUY C pa3HOOOPA3HBIMU MHCTUTYIINOHATLHBIMU
¥ crienanbHBIMU (ad hoc) permaMmeHTaMu.

Kak ormeuaer usnanue Legal 500, ropuctsl apouTpakHoit mpaktuku BLP
«(DOKYCUPYIOTCSI Ha ACMCTBUTEIBbHO KJIIOUYEBBIX BOIIPOCaX, a He MPOCTO 3a-
pabaThIBalOT OUKU» M UX LEHST 3a UX MPOheCCUOHATNU3M U XKeJlaHuE ObITh
«I10 HACTOSIILIEMY BOBJICUEHHBIMU».

Hamu npeumymectna:

* BeneHue apoOMTPaKHBIX MPOLECCOB «IOJA KJIHY»: OT (DOPMUPOBAHUS
MEXIYHApOIHOW CTPATeTMH 3aIIUThI BO BCEX OCHOBHBIX apOUTPAKHBIX
LeHTpax I0 IMPUBEACHUS PEIICHU B UCIIOJHEHNE B Pa3IUIHBIX IOPHUC-
TUAKITASIX.

* Haauuue B KOMaH/ie ONBITHBIX AIBOKATOB. MbI OTHAa M3 HEMHOTHMX KO-
MaHJI Ha aHIJIMHACKOM IOpUINYECKOM PBIHKE, TTapTHEPBI KOTOPOU ca-
MOCTOSITEJIBHO BBICTYIAIOT B apOUTpaxe; OOJBIIMHCTBO APYTrUX (pupm
BBIHYKJIEHBI IMPUBJIEKAaTh BHEITHUX 0apPUCTEPOB, YCIYTH KOTOPHIX
OTUIauMBAIOTCS OTAENbHO. KpoMme Toro, 3To Mo3BosisieT HaM MOJyYUTh

Ha narty oTripaBKu cOOpHMKa B TIeYaTh TPUHSTO PEIICHUE O CITUSTHUU OPUTAHCKOU bup-
Mbl «Berwin Leigthon Paisner LLP» u amepukanckoit pupmbl «Bryan Cave LLP». B 0y-
nyleM o0beinHeHHas (pupma Oynet HasbiBaThes «Bryan Cave Leighton Paisner LLP».
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6oJtee TIyOOKOe TTOHMMAaHKE Mpoliecca U MCITOIb30BaTh TAKOM IIEHHBIM
OITBIT, KOHCYJIBTUPYSI KIIMEHTOB 110 Pa3TMYHBIM BOITPOCAM, CBSI3aHHBIM
¢ apOUTpaKHBIMU Pa30MPATEITLCTBAMMT.

Pycckorosopsimas komanaa. [11s1 pOCCUIICKMX KJIMEHTOB HECOMHEHHBIM
JOITOJTHUTEIbHBIM IIPEUMYIIIECTBOM SIBJISICTCSI 3HAYUTEIbHbBII OITBIT
paboThl HALIKMX CIIELUATUCTOB 110 apOUTPaKHBIM JIeJiaM C y4acTUeM
cropoH u3 Poccuu u CHI', a Tak:ke Halmuue y Hac pycCKOTOBOPSIILIETO
apOUTpaXKHOTO MapTHEpa U PyCCKOTOBOPsIIIeH KoMaHabl B JIoHIOHE.
MBI TakzKe UMeeM MPEKPaCHYI0 KOMaHIY B MOCKOBCKOM ouce, KOTopast
paboTaeT ¢ HamMu Mo AeaaM, CBsI3aHHbIM ¢ Poccueii.

Ortaen cyneOHoi OyxraaTepuu U TeXHOIOrmid. {7151 ymoOcTBa HAIIIMX KJTW -
€HTOB MbI MpejaraeM yCcJayru COOCTBEHHOTrO OTAea cyaeOHo Oyxra-
TEPUU M TEXHOJIOTUIA, UTO MO3BOJISICT BeCTHU Iejia 3P (PeKTUBHEE U OITH-
MU3UPOBATh CyIeOHBIC PACXOIHI.

AbTepHATHBHBIE CTIOCOOBI (DMHAHCHPOBAHUS apOMTPAKHBIX pa3doupa-
TeabcTB. COTpyIHUYAS C PA3TUYHBIMU UHCTUTYTAMU, Mbl TTOMOTaeM
HAIIMM KJIMEHTaM MUHUMU3UPOBATh (PMHAHCOBBIE PUCKU U UCTTOJIB30-
BaTh aJIbTEPHATHBHbBIE CITOCOOBI (PMHAHCUPOBAHUST apOUTPAXKHBIX pa3-
OMpaTebCTB 3a CUET MPUBJICYCHUS] MHBECTOPOB 10 JIeJIaM U CTPAaXOBKU
Ha IIOKPBITUE CYIEOHBIX PACXOI0B.



MURANOV, WWW.TOSPravo.ru
CHERNYAKOV
& PARTNERS

Muranov, Chernyakov & Partners law firm was established in 2003 and pre-
sently it is among the leading Russian legal services providers.

The firm’s practice in the sphere of arbitration and litigation is considered
one of the best in Russia. Each year the firm is highly ranked by Chambers
Global, Chambers Europe, The Legal 500, Who's Who Legal, Best Lawyers.

The attorneys and lawyers of the firm have considerable experience of con-
ducting cases in well-known international arbitration centers, including the
ICAC at the Chamber of Commerce and Industry of the Russian Federation,
ICC International Court of Arbitration, the Arbitration Institute of the SCC,
SCAL, SIAC.

They also represent the clients’ interests in various disputes in the Russian
state commercial courts and courts of general jurisdiction at all levels, includ-
ing the Supreme Court of the Russian Federation.

A separate successful activity of the firm’s attorneys and lawyers is represent-
ing the interests of businesses in the Constitutional Court of the Russian
Federation.

Apart from that, the firm’s practice in the field of competition (antimonopoly)
law is one of the best known in Russia.

The firm’s attorneys and lawyers also provide services in the following areas:
corporate law; tax law; bankruptcy and restructuring; enforcement proceed-
ings; recognition and enforcement of foreign judgments in Russia; foreign
investments; private international law; WTO law.

Address: Bld. 6, 23 Denisovsky Lane, Moscow, 105005, Russia
Telephone: +7 495 783 7450; Fax: +7 495 795 0390

E-mail: info@rospravo.ru

Website: www.rospravo.ru
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MYPAHOB, WWW.TOSpravo.ru
YEPHSIKOB
U NAPTHEPDI

Konnerus anBokaros «MypaHoB, UepHskoB u napTHepbl» ocHoBaHa B 2003 1.
U B HACTOsIIIIee BPEMST BXOAUT B UUCIIO BEAYIIMX POCCUNCKUX I0PUINIECKUX

bupm.

IIpakTrKa KOJUIETHH B 00JIACTH pa3pellieHNsT apONTPaKHBIX U CYIeOHBIX
CITOPOB MMeEET PeITyTaLNIO OXHOM 13 mydimmx B Poccrm. Kommernst exxerom-
HO BXOJUT B BEeIyIIME MEXIyHAPOIHbIE IOPUANYECKNE PEUTUHTHU, BKIIO-
yasg Chambers Global, Chambers Europe, Legal 500, Who’s Who Legal, Best
Lawyers.

AIIBOKAThI U IOPUCThI (PUPMBbI UMEIOT OOJIBIIONM OITBIT BEACHUS A€/ B U3BECT-
HBIX MEKIyHAPOIHBIX LIEHTpax apouTpaxka, Bkiodass MKAC nipu TTIIT PO,
MexnyHapoaHbliit apoutpaxHslii cya /CC, Apoutpaxubiii UHCTUTYT SCC,
SCAI, SIAC.

OHM TaKeKe MPENCTaBISIOT UHTEPECHI KJIMEHTOB B Pa3JIMYHBIX CIIOPAX B POC-
CUMICKUX rOCYIapCTBEHHBIX apOUTPAKHBIX CyIax U B cylax oOlleil ropuc-
JTUKIIUY BCeX YpoBHel, Bkitouass BepxosHeiit Cyn PO.

OTeIpHOE U3BECTHOE M YCIIELTHOE HATIPABIEHNE AESITEIEHOCTU aIBOKATOB
1 IOPUCTOB (DUPMBI — IIPEICTaBIEHNE MHTEPECOB Ou3Heca B KoHcTuTymm-
oHHoM Cyne PO.

KpOMe TOro, IIpakTmnukKa (I)I/IpMBI 1O BonmpocaM aHTMMOHOIIOJILHOIO IpaBa
saBisiercs B PO OIHOI U3 CaMbIX U3BECTHBDIX.

AIIBOKaTHI 1 IOPUCTHI (PUPMBI OKA3bIBAIOT YCIIYTU TaKXKe IT0 CICAYIOIINM
HaIIpaBIICHUSIM: KOPIIOPAaTUBHOE MPaBO; HAJIOTOBOE MPaBO; OAHKPOTCTBO
¥ peCTPYKTYpHU3allUsl, UCTIOTHUTEIbHOE ITPOU3BOACTBO; IIPU3HAHNIE U NC-
MOJIHEHNE PellIeHNI MHOCTPaHHBIX cynoB B PMD; MHOCTpaHHBIC MHBECTH -
MU, MEXIYHapOIHOE YacTHOE MpaBo; ipaBo BTO.

Anpec: JleHrCOBCKMI IepeyJiok, 1. 23, crp. 6, Mocksa, Poccust, 105005
Tenedon: +7 495 783 7450; ®dakc: +7 495 795 0390

E-mail: info@rospravo.ru

CaiiT: www.rospravo.ru
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I F . www.lfacademy.ru

ACADEMY

All branches of law in the video lectures
from distinguished experts.

LF Academy is a modern innovative project that provides unique learning
possibilities to the ambitious professionals valuing their time.

The platform encompasses a wide range of topics from various areas of law
and its administration in the format of video lectures, open dialogues, pre-
sentations and discussion sessions by more than 150 lecturers, leading experts
of the global legal community.

LF Academy is:

« effective and popular format

* hundreds of hours of video lectures available 24/7
+ all branches of law and law enforcement

* international experience and expertise

* applicability of knowledge

* best experts of the field

» reliable information: every word of every lecturer is supported by their
reputation of academics, practicing lawyers, judges, lawyers, notaries or
regulatory officers

» access to vast knowledge for an unlimited number of people
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LFA

AKAOEMNA

Bce OoTpac/in npaBa B BugeonekuymnAax BbiaaloWnNXxca pncToB.

LF Akanemusi — 3TO MHHOBAIIMOHHbIM MTPOEKT HOBOTO BPEMEHM, KOTOPBIi
JIaeT BO3MOXKHOCTh aMOUIIMO3HBIM, TICHSIIIMM CBOE BpeMs TIpoheccroHaIaM
MOJYYUTh YHUKAJTbHbIE 3HAHMSI.

Pecypc oxBaThIBaeT IMMPOKUIL CIIEKTP TEM IO Pa3TUIHBIM OTPACISIM TIpaBa 1
cepam mpaBorpuMeHeHNS B (DopMaTe BUICOICKIINIA, OTKPBITHIX THAJIOTOB,
Mpe3eHTAINI 1 TUCKYCCUOHHBIX CecCHii oT 6osee yeM 150 1eKTopoB — Be-
OYIINX 9KCTIEPTOB MUPOBOTO IOPUANIECKOTO COOOIIIECTBA.

3aperucTpupoOBaHHBIM MOJIL30BATESIM PeCypca OTKPHIT JOCTYI K COTHSIM
4acoB BUEOJICKLIMA.

LF AkajneMust — 3T0 CBOOOIHBII JOCTYI K KAYECTBEHHBIM 3HAHUSM!
* 3¢ @eKTUBHBII U aKTyalbHbII (hopMaT

* COTHM YacOB BUIEOJEKIUM, TOCTYIMHbIX 24/7

* BCE OTpacyIi ImpaBa 1 cepsl TpaBOIIPUMEHEHUS

*  MEXIYHApOIHBIN OIBIT U 3HAHUS

*  MaKCUMAaJIbHO IMPUKIIATHOM XapaKTep 3HaAHUM

* JIyYIIIMe 3KCITePThI phIHKA

* nocToBepHas MH(MOPMAIIKS: 33 KaXIbIM CJIOBOM JIEKTOPa CTOUT €ro pe-
MyTalus KaK akageMUIecKoro CreluaanucTa, MpakTUKYIOIEro I0prcTa,
CYyIbH, alBOKATa, HOTApUyCa, MPEACTABUTENST PEryIsiTopa

* JIOCTYIT K OOLIMPHBIM 3HAHUSIM JIJISI HEOTPAaHUYEHHOI'0 KOJIMNYeCTBa
clrymareei
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Arbitration at the Institute www.centerarbitr.ru
Center Arbitration

The Arbitration Center at the Institute of Modern Arbitration, one of the first
permanent arbitral institutions authorized to administer arbitration in Russia,
was established in 2016. The Arbitration Center was granted the authorization
by Order of the Russian Government No. 799-r dated 27 April 2017 upon the
recommendation of the Council for Development of Arbitration.

The Arbitration Center administers arbitrations in a modern and high-quality
manner. The main goal of the Arbitration Center is impartial, professional
and final resolution of disputes of any complexity in strict compliance with
arbitral procedure. The experts of the Arbitration Center have developed one
of the most modern arbitration rules in entire world — Arbitration Rules 2017,
which address all recent arbitration trends. The Arbitration Rules 2017 are
translated to English and Russian as well as are expected to be soon translated
into Chinese.

The Arbitration Center unites more than 140 leading Russian lawyers (prac-
titioners, scholars, retired judges, etc.) as well as 50 highly-qualified inter-
national arbitrators. The Board of the Arbitration Center comprises 9 repu-
table experts, who collectively decide upon appointments and challenges of
arbitrators.

In September 2017 the Institute of Modern Arbitration signed a cooperation
agreement with Japan Association of Arbitrators (JAA) and in October 2017 —
a memorandum of understanding with Singapore International Arbitration
Center (SIAC).
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~ npu Vneruryre - WWW.centerarbitr.ru
Ap6MTpa)KHbIM COBpPEMEHHOro

ueHTp apbuTtpaxa

ApOuTpaxXHbIii LeHTp Tpu MHCTUTYTE COBpeMEHHOT0 apOuTpaxka co3aaH
B 2016 I. 1 IBJISIETCS OMHUM K3 MEPBBIX ITOCTOSHHO AEICTBYIOLIMX apOu-
TPAXKHBIX YUPEXKICHUI, MOTYYUBILIUX ITPABO AAMUHUCTPUPOBATH apOUTPAXK.
ITpaBo Ha ocylecTBICHUE OEATEIBHOCTU OBbLIO MPEIOCTABICHO HA OCHO-
BaHuM pekoMmeHnannu CoBeTa 1o COBepIIIEHCTBOBAHUIO TPETEHCKOTO pas-
ouparenbcTBa U pactiopsikeHust [1pasurtensctsa PO ot 27 anpesnst 2017 r.
Ne 799-p.

ApOUTpaXKHBII LIEHTP OCYIIECTBISIET (PYHKLIMU IO COBPEMEHHOMY U Ka-
YECTBEHHOMY aIMUHUCTPUPOBAHMIO [I€JI, PACCMAaTPUBAEMbIX B MOPSIKE
apourtpaxa. Ero nenp — 0ecripuctpactHoe, MpodecCuoHaIbHOE U OKOH-
yaTeJbHOE pa3pelieHre cropa JIr00H CI0KHOCTA B CTPOIOM COOTBET-
CTBUU C apOUTpaXKHON Mpoueaypoit. DkcnepThl ApOUTPaKHOTO LIEHTpa
pazpaboTaay OJUH U3 CaMbIX COBPEMEHHBIX apOUTPaKHBIX PETJIaMEHTOB
B MUpe — ApouTpaxkHblii permameHT 2017, oTBevaroluii BceM MocAeIHUM
MUPOBBLIM TeHAeHLIMsAM. OH MepeBeeH Ha aHTJIMICKUI U STTIOHCKUI SI3bIKH,
TaKXKe TOTOBUTCH MEPEBO HA KUTANCKUNA A3bIK.

Llentp oobenuHmI 60Jee 140 Beaymnmx poCCUMCKUX IOPUCTOB (TIpaKTH-
KYIOIINX CITCIIAIMCTOB, YICHBIX, Cylell B OTCTaBKe M T.1.), a Takxke 50
BBICOKOKBaJIM(DULIMPOBAHHBIX MEXXIYHAPOAHBIX apouTpoB. [1pe3nnuym Ap-
OUTPaXKHOTO IIEHTPA COCTOUT U3 IEBSITH aBTOPUTETHBIX SKCITEPTOB, KOTOPBIC
KOJUIETUAJIBHO PEIafoT KIIFOUYeBBIe BOIIPOCHI, CBSI3aHHBIC ¢ Ha3HAYCHUEM
¥ OTBOIOM apOUTPOB.

B centsa6pe 2017 r. MHCTUTYT COBpEeMEHHOTo apOuTpaxa MoJanucan co-
rialeHue o cCoTpyaHuuecTBe ¢ SImoHcKoi accouunateit apoutpos (JAA),
a B okTs16pe 2017 r. — MeMopaHIyM O B3aUMONOHUMaHUU ¢ CUHTanypcKum
MEXIYHApOIHBIM apoUTpaXHbIM LIeHTpoM (SIAC).
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DebeVOise www.debevoise.com
&Plimpton

Debevoise Plimpton LLP is an international law firm that offers a diverse
range of sophisticated legal services to businesses and individuals. Founded
in 1931, the firm now has approximately 650 lawyers and offices in New
York, Washington, D.C., Paris, London, Frankfurt, Moscow, Hong Kong,
Shanghai and Tokyo. We are positioned to serve clients efficiently in each
of the three major economic regions of the world — the Americas, Europe
and Asia.

Our practice in Russia and the other Commonwealth of Independent States
(CIS) countries has grown steadily since its inception in 1987. It covers
a wide range of areas, including mergers and acquisitions, securities, general
corporate law, corporate and project finance, aircraft leasing, equipment
leasing, natural resources, real estate, private equity, compliance, FinTech,
insurance, antitrust matters, litigation and arbitration.

Debevoise is widely regarded as one of the world’s leading international
arbitration practices. We are the only firm to be ranked in Band 1 for both
international arbitration and public international law in Chambers Global.
Benchmark Litigation named us International Arbitration Firm of the Year
in its 2014, 2015, and 2016 editions. Russian practice of Debevoise is ranked
in Band 1 for international arbitration by Pravo.ru in 2017.

Debevoise represents clients at arbitration in the major arbitration centers
(principally the LCIA, as well as the ICAC at the Russian Chamber of
Commerce and Industry), including parallel proceedings in court and
at arbitration. Lawyers of the firm are included in lists of recommended
arbitrators for foreign arbitration centers and the ICAC and are routinely
appointed as arbitrators to hear disputes.
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DebeVOise www.debevoise.com
&Plimpton

«Jle6eBoii3 sua [Maumnron JIITT» — MexayHapoaHas ropuaudeckasi hpup-
Ma, TIPeI0CTaBIISIONIAsT IITMPOKUIA KPYT IOPUAMIECKUX YCIYT BBICOYAMIIIEro
KayecTBa KOPITOPATUBHBIM KJIMEHTaM U puznueckum jguiam. @upma Obiia
ocHoBaHa B 1931 ., u B HacTosiee BpeMsi B ee oducax B Heio-Mopke,
Bammnrrone (okpyr Komymo6ust), [Mapuke, JlJonnone, @pankdypre, Mo-
ckse, l'onkonre, Illanxae u Tokuo padoraer okoJjio 650 opucros. Pupma
3¢ (HEKTUBHO TIPEACTABISIET UHTEPEChl KIIMEHTOB B KaXKIIOM U3 TPEX OC-
HOBHBIX 9KOHOMMYECKUX pernoHoB Mupa: CeBepHoii 1 FOxHoit AMepuke,
EBporne u A3uu.

C momeHTa obpasoBaHus B 1987 r. Hallla mpakTruKa, cBsi3aHHas ¢ Poccueit
u crpaHamu CHI', Hem3MeHHO pa3BUBACTCSI I OXBATHIBACT IIIMPOKUIA KPYT
BOIIPOCOB, BKJTIOUAsI CIIMSHUSI U TIPUOOPETeHNsI, IICHHBIE OymMaru, oo1Ime
KOpIIOpPaTUBHBIC BOIIPOCHI, KOPIIOPATUBHOE U TIPOEKTHOE (DMHAHCHUPO-
BaHUE, JU3WHT BO3AYIIHBIX CYI0B M 000PYIOBaHUS, TOOBIYY ITOJIE3HBIX
HMCKOTAeMBIX, HEABIKMMOCTD, (DOHIIBI IIPSIMBIX MHBECTUIINI, KOMILJIACHC,
®unTex, cTpaxoBaHNEe, aHTUMOHOTIOJIBHBIE BOTIPOCHI, CyIeOHBIE pa3Om-
paTeNbCcTBa M apOUTpax.

dupma «/ledepoiis sua [Taumnron JIJITT» mmpoko n3BecTHa CBOEH 10pU-
JMMYECKOI MPaKTUKOM B chepe MexkIyHapoTHOTO apOuTpaxka, KoTopasi siB-
JISIETCS OAHOM U3 BeAyLIUX B MUpe. MBI SIBJIieMCsl eIMHCTBEHHOM (hupMoii
kareropuu Band 1 kak B chepe MexxayHapoaHOTO apOuTpaxka, Tak U B ce-
pe MexxayHapoaHoro nyoauyHoro npasa no Bepcun Chambers Global.
Wzpanue Benchmark Litigation npusHano Hac (¢pupMoii roga B 00JacTu
MexayHaponaHoro apoutpaxka B 2014, 2015 u 2016 rr. M3nanue Ipaso.ru
BHECJIO POCCUICKYIO MPpakTUKYy «/1ebeBoii3 aua [Taumnron JIIIT» B 1 rpyrimy
o MeXayHapoaHoMy apouTpaxy B 2017 r.

®upwma «Jledesoii3 aua [mummron JIJITI» npencrasisier UHTepeCHl KIU-
€HTOB B KPYIMHEUIINX apOUTpaxHbIX HeHTpax (npexnae Bcero IMTC
u MKAC nipu TITIT P®), B ToM unciie py BeAeHUU MapauIeTbHBIX TTPO-
11eccoB B cyaax u apoutpaxe. FOpuctsl GUpMbI BXOASAT B peKOMEHIOBaH-
Hble CIIUCKU apOUTPOB MHOCTPAHHBIX apOUTPaKHbIX LIeHTpoB 1 MKAC
npu TIIIT P®, peryiasapHo Ha3HAYarOTCs B KaueCTBE apOUTPOB IIPU pac-
CMOTPEHUU CITOPOB.
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INFORMATION ABOUT
THE ACADEMIC EDITORS AND AUTHORS

ACADEMIC EDITORS

ANTON V. ASOSKOV, L.L.D., is a Professor in the Department of
Civil Law at the Law Faculty of the Lomonosov Moscow State Univer-
sity, and Professor in the Department of International Private Law of
the Alexeev Private Law Research Centre at the President of the Russian
Federation.

He is a Member of the Presidium and Head of the Corporate Disputes
Nominating Committee of the International Commercial Arbitration Court at
the Chamber of Commerce and Industry of the Russian Federation (ICAC).
He also acted as an arbitrator in various arbitration proceedings under the
Arbitration Rules of the International Chamber of Commerce (ICC), London
Court of International Arbitration (LCIA), Vienna International Arbitral
Centre (VIAC), Arbitration Institute of the Stockholm Chamber of Com-
merce (SCC), as well as under the UNCITRAL Arbitration Rules.

He has the status of a member of the Council for the Improvement of Ar-
bitration at the Russian Ministry of Justice, and of a member of the Chartered
Institute of Arbitrators (MCIArb). He is the Head of the Nominating Com-
mittee of the International Arbitration Commission at the Russian National
Committee of the International Chamber of Commerce (ICC Russia), as well
as an honorary member of this Commission. Professor Asoskov frequently
acts as an expert on Russian law in foreign courts and arbitrations.

ROMAN M. KHODYKIN, a partner in the London office of Berwin
Leigthon Paisner LLP', Ph.D. in Law, Associate Professor, Solicitor of Senior
Courts of England and Wales.

' As of the date of the publication, a decision has been taken that Berwin Leighton Paisner

LLPwill merge with Bryan Cave LLP. A combined firm will be called Bryan Cave Leighton
Paisner LLP.
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Information about the Academic Editors and Authors

Roman is an arbitration specialist with extensive experience in national
and cross-border matters. He is an alternative member of the ICC Court of
International Arbitration in Paris and included in the list of arbitrators of
the International Commercial Arbitration Court (aka MKAS). He is also an
arbitrator of the Arbitration Court for Sport at the Russian Olympic Com-
mittee and an editor of the «International Commercial Arbitration Review»
(Moscow). In recent years Roman has advised on a multi-million dollar
ICSID investment treaty arbitration against the Republic of Kazakhstan,
and acted in LCIA, ICC, AAA and MKAS arbitrations.

Roman is a Visiting Professor in the Centre for Commercial Law Studies
at Queen Mary University of London. He has also lectured at Clare College,
Cambridge University, Université Paris-Saclay (Université de Versailles
Saint-Quentin) and Exeter University. Until 2012 Roman was an Associate
Professor at the Department of Private International and Civil Law at Moscow
State Institute of International Relations (MGIMO University).

Additionally, Roman is a member of the editorial council of the «Inter-
national Commercial Arbitration Review».

Roman also regularly writes on the subjects of arbitration, conflict
of laws and civil procedure. In particular, his book «Arbitration Law of
Russia: Practice and Procedure», Juris Publishing was published in New
York in 2012. Roman is also the editor of the Russian edition of the An-
drews on the System of English Civil Procedure (published by Infotropic
Media in 2012).

ALEXANDER I. MURANOY, managing partner of Muranov, Chernya-
kov & Partners Law Firm (Moscow), attorney-at-law, Moscow Chamber of
Attorneys.

Alexander heads the arbitration practice of the firm. He is the main con-
tact in the firm for projects involving international and foreign regulations
or representation of foreign clients in Russian state courts and arbitrations.
He has extensive practical experience, participated in dozens of major project
in Russia and abroad. He is an expert in commercial and in corporate law,
private international law and international civil litigation, international trade
law and WTO law.

Since 2009 Alexander — arbitrator in cases of the International Com-
mercial Arbitration Court at the Russian Chamber of Commerce and In-
dustry and of the Maritime Arbitration Commission at the same Chamber.
He participated in more than 80 cases administered by those arbitration
centers.
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Alexander was also involved in various arbitration proceedings under the
Rules of ICC, LCIA, SCAI, SCC, SIAC, as well as under the UNCITRAL
Arbitration Rules.

He frequently acts as an expert on Russian law issues in foreign arbitra-
tions and state courts.

Alexander is the publisher and member of the Editorial Board of the
«International Commercial Arbitration Review», the only journal in Russia
on international commercial and investment arbitration (www.arbitrationre-
view.ru).

He is an associate professor at the Department of Private International
and Civil Law of Moscow State Institute of International Relations (MGIMO
University) at the Russian Ministry of Foreign Affairs and professor of the
Department of Private International Law of the Alexeev Private Law Research
Centre at the President of the Russian Federation.

In 2009—2013, Alexander was involved in drafting of amendments to
Section VI «Private International Law» in the Russian Civil Code. In 2014—
2015 he participated in drafting of federal regulations on domestic and inter-
national commercial arbitration in Russia. In 2011—2013 he was a member
of the Governing Board of the Russian Federal Chamber of Attorneys.
In 2013—2017 — a member of the Presidium of the International Commer-
cial Arbitration Court at the Russian Chamber of Commerce and Industry.
In 2012—2017 — deputy chairman and a member of the Presidium of the
Maritime Arbitration Commission at the Russian Chamber of Commerce
and Industry.

Candidate in Jurisprudence (Ph.D.) — the thesis «The Problem of ,,Eva-
sion of Law* in the Substantive Law and in Conflict of Laws», defended in
the Moscow State Institute of International Relations (MGIMO University)
at the Russian Ministry of Foreign Affairs in 1999.

Alexander is the author of over 100 works (including several books) cover-
ing various issues of international commercial arbitration, private interna-
tional law and international civil litigation, currency law, civil law, regulation
of international commerce.

Alexander graduated cum laude from the International Law Department at
the Moscow State Institute of International Relations (MGIMO University)
at the Russian Ministry of Foreign Affairs in 1994.

Supervisor and author of the Web-projects www.naukaprava.ru, www.
kslitigation.ru, www.privintlaw.ru and some other projects.
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AUTHORS

SERGEY N. ALEKHIN is an associate at Willkie Farr & Gallagher spe-
cialized in international arbitration, registered with the Paris and Voronezh
(Russia) bars. He has acted in proceedings conducted under the Arbitration
Rules of the International Court of Arbitration of the International Cham-
ber of Commerce (ICC), International Centre for Settlement of Investment
Disputes (ICSID) as well as in ad hoc proceedings, including under the
UNCITRAL Rules.

Sergey obtained a Master double-degree in Law and Economic Globali-
zation from Sciences Po Paris and the University of Paris I Panthéon Sor-
bonne, a Master Degree in Law from the Russian Academy of State Service,
and a Specialist Degree in International Relations from the Voronezh State
University (Russia).

He is a member of the ICC Young Arbitrators Forum (YAF), and the
LCIA Young International Arbitration Group (YIAG).

DMITRY L. DAVYDENKO is Chief expert of the Center of Arbitra-
tion and Mediation and Executive Secretary of the Maritime Arbitration
Commission at the Russian Chamber of Commerce and Industry. Apart
for that, he is the Director and a co-editor of the CIS Arbitration Forum
(http://www.cisarbitration.com/), a collaborative project of scholars and
practitioners focusing on commercial dispute resolution involving the for-
mer Soviet Union countries.

Dmitry is listed as a recommended arbitrator of International Com-
mercial Arbitration Court and Maritime Arbitration Commission at the
Russian Chamber of Commerce and Industry, as well as of other reputed
arbitral institutions. He also took part as co-arbitrator in proceedings under
the Arbitration Rules of the International Chamber of Commerce. He prac-
ticed as advocate at a leading Russian law firm and has a more than 10 years’
experience of advising Russian and international clients on business disputes
and related legal matters.

Included in the list of best practitioners in arbitration in Russia (under 45)
as of the year 2017 by «Who’s Who Legal» and «Global Arbitration Review».

ANNA V. GRISHCHENKOWVA, a partner, LL.M. in US Law. Recom-
mended by the international legal rankings Chambers Europe, Chambers
Global, Legal 500 EMEA and Best Lawyers. In 2016 she was elected a
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new regional representative of Russia in the IBA Litigation Committee
and also was granted the status of Member of the Chartered Institute of
Arbitrators (CIArb). Anna is also a Regional Ambassador at HK45 — Hong
Kong International Arbitration Centre’s committee (HKIAC). Anna’s
core specialization: construction disputes, corporate disputes, disputes
with public authorities, as well as bankruptcy proceedings. Represented
clients before Russian and international arbitration centres, acted as an
expert in processes conducted in foreign jurisdictions. Included into list
of arbitrators in Austria (VIAC), Kuala Lumpur (KLRCA), Hong Kong
(HKIAC).

MIKHAIL S. KALININ is a paralegal at the Moscow office of Norfon
Rose Fulbright (Central Europe) LLP, his particular focus is international
arbitration and cross-border litigation. Mikhail graduated from Lomonosov
Moscow State University in 2016 (with honours) and will soon complete his
studies at the Higher School of Economics Master’s programme «Private
International Law».

As a member of the Lomonosov Moscow State University team, Mikhail
twice participated in the Willem C. Vis International Commercial Arbitra-
tion Moot (Vienna). As of 2016, Mikhail plays an active role as a coach of
the Lomonosov Moscow State University Vis Moot team, arbitrates at other
dispute resolution moot courts and participates in international groups for
younger arbitration practitioners.

ANASTASIA M. MAGID is a Trainee Associate at the Moscow of-
fice of Debevoise & Plimpton. She obtained a bachelor (2015) and mas-
ter (2017) degrees at Moscow State Institute of International Relations
(MGIMO University), Faculty of International Law and participated in
the international students’ contest Foreign Direct Investment International
Arbitration Moot.

SERGEY V. MOROZOY is an Associate in the Litigation & Arbitration
Practice Group at BEITEN BURKHARDT s Moscow office. His area of ex-
pertise comprises the resolution of commercial disputes, representing clients
in Russian state courts and international commercial arbitration (including
arbitration proceedings under the ICC Rules, the Swiss Rules of International
Arbitration, the Rules of the International Commercial Arbitration Court at
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the Chamber of Commerce and Industry of the Russian Federation (ICAC),
and the rules of other arbitration institutions), and also advising on issues of
civil and procedural law. Sergey is the Young IMA Co-Chair.

Sergey graduated with honors from Lomonosov Moscow State Univer-
sity, Faculty of Law, and obtained an LL.M. degree (Master of Laws) in
international commercial arbitration from Pepperdine University School
of Law (California, USA). In 2015 Sergey participated in a session of the
International Academy for Arbitration Law in Paris, France, on interna-
tional commercial and investment arbitration. In 2017 Sergey undertook
an internship as a Foreign Associate at Pillsbury Winthrop Shaw Pittman
LLP (Washington, DC), participating in international arbitration and US
litigation matters.

CONSTANTINE PARTASIDES is a Queen’s Counsel (QC). Prior to
founding Three Crowns LLP, Constantine led the international arbitration
practice of a leading international law firm in London. He has appeared as
counsel on some of the largest commercial arbitrations of the last decade,
many of which relate to the energy sector. Most recently, Constantine has
been lead counsel for commercial clients in claims arising under production
sharing contracts against sovereigns and state entities in Algeria, Nigeria,
the Kurdistan Region of Iraq and Kazakhstan. He has recently led teams
that obtained a monetary award for clients against the Kurdistan Regional
Government for $1.98bn, and a final award for a consortium of clients against
the Nigerian National Petroleum Company in excess of $2bn. Constantine
has also advised and represented a variety of investors and states in relation to
disputes under relevant bilateral and multilateral investment treaties, and was
counsel of record in high profile ICSID successes for the Republic of Kenya
in World Duty Free v. Republic of Kenya, and for the Republic of Lithuania
in Parkerings v. Republic of Lithuania.

Constantine has been named as one of the «top 20» individuals in the
world of arbitration in the 2011, 2012, 2013, 2014, 2015 and 2016 «Who’s
Who» of Commercial Arbitration. He is a co-author of the fourth, fifth and
sixth editions of the leading textbook on international arbitration «Redfern
and Hunter on International Arbitration». He is a solicitor-advocate (Higher
Courts Civil), and was appointed Queen’s Counsel in 2014.

Constantine was educated at King’s College London and Cambridge
University.

32



Information about the Academic Editors and Authors

DMITRY A. PENTSOV is a partner at Geneva office of FRORIEP Le-
gal SA. He heads the firm’s Russia and CIS practice group. Mr. Pentsov
graduated with honors from the Law Faculty of St. Petersburg State Univer-
sity, completed his post-graduate studies at the Department of Civil Law of
the same Faculty and defended his dissertation for the Candidate of Legal
Sciences Degree on «The Concept of ,,Security“ under the Legislation of
the United States of America». He also holds the LL.M. Degree from the
Georgetown University Law Center as well as the Bachelor of Law Degree,
the Master of Law Degree and the Certificate of studies in legal professions
from the Law Faculty of the University of Geneva. He is a member of the
New York State Bar Association, of the St. Petersburg City Bar Association,
and of the Geneva Bar (ranked 2™ at the Geneva Bar Exam). Mr. Pentsov
authored and co-authored more than 50 publications, including two books.

OLESYA D. PETROL is an Associate Professor at the Department of
Fundamentals of Private Law of the Russian School of Private Law, Private
Law Practitioner, Master of Law.

IZABELLA Ya. PRUSSKAYA specializes in dispute resolution and has
been training and practicing law for several years. She worked for LS Group,
Hogan Lovells CIS and is currently a lawyer at Timofeev, Vahrenwald & Part-
ners. Izabella graduated from the National Research University Higher School
of Economics (Moscow) in 2016 and from the Northwestern University
Pritzker School of Law (Chicago), with honors, in 2017. Izabella is a mem-
ber of YIAG (LCIA), YAF (ICC), RAA25 and speaks English, German and
Russian fluently.

MICHAEL E. SCHNEIDER is a founding partner of LALIVE. He has
practised in international arbitration for more than 40 years as counsel in
ad hoc proceedings and under various rules, including those of the ICC,
ICSID, LCIA, Swiss Rules, Stockholm Institute, the Cairo Regional Centre
for International Commercial Arbitration (CRCICA), Dubai International
Arbitration Centre (DIAC), European Development Fund, UNCITRAL, and
before other international bodies, including the WTO Appellate Body and the
United Nations Compensation Commission (UNCC). He has also acted as
arbitrator (chair, sole or co-arbitrator) under the rules of many institutions
both in Switzerland and abroad.
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Mr. Schneider’s main areas of practice are disputes involving States and
corporations in construction, industrial engineering and infrastructure proj-
ects, natural resources (in particular oil and gas), pharmaceuticals, telecom-
munications and investment disputes. He has specific experience in managing
large and complex disputes, organizing and leading teams of specialists from
different fields and different legal and cultural backgrounds.

Mr. Schneider is the immediate past president of the Swiss Arbitration
Association (ASA). At ASA, he developed infer alia the Arbitration Prac-
tice Seminar organized annually since 1997 with civil law and common law
practitioners. He was vice chair of the ICC Commission on Arbitration until
2014, and has been a member of several of its working groups (1998 and 2012
revisions of the ICC Rules, construction, pre-arbitral referee). He chaired the
UNCITRAL Working Group II (Arbitration) at its Sessions in New York and
Vienna (2006—2010) on the revision of the Arbitration Rules and on the revi-
sion of the Notes on Organizing Arbitral Proceedings (2014—2015) and is now
Vice-Chair of the Commission. He is member of the Board of Trustees of the
Cairo Regional Centre for International Commercial Arbitration (CRCICA)
and president of the International Academy of Construction Lawyers.

Mr. Schneider lectures at the University of Fribourg LLM Programme
and was Director of Studies at the Centre for Studies and Research at the
Hague Academy of International Law (Transnational Arbitration and State
Contracts). He studied law and history at the universities of Munich, Bonn
and Geneva and completed the 1™ and 2™ State examination (capacity to
hold office as a judge). He completed postgraduate studies at the Graduate
Institute of International Studies in Geneva and is a former AIESEC trainee
with the Shell Company in Sierra Leone.

LEONID G. SHMATENKQO joined LALIVE in 2017 and is a member of
the international arbitration team, specializing in international commercial
and investment arbitration. He has been involved as counsel and secretary
in over twenty international arbitration proceedings conducted in German,
English and French.

Leonid is a student fellow of the Chartered Institute of Arbitrators and
a member of several international arbitration associations, including the
Young International Council for Commercial Arbitration (Young ICCA),
the German Institution of Arbitration (DIS) and DIS40, the LCIA Young
International Arbitration Group (YIAG) and ASA Below 40.

Leonid studied law at Heinrich Heine University Diisseldorf from 2006 to
2011. He passed the First State examination (Dipl. iur.) in Diisseldorfin 2011

34



Information about the Academic Editors and Authors

and the Second State examination in 2015. He finished his doctoral thesis and
awaits receiving his doctorate from Heinrich Heine University Diisseldorf. He
currently teaches investment arbitration at the National Technical University
of Ukraine «Igor Sikorsky Kyiv Polytechnic Institute».

IRINA I. SUSPITCYNA is the head of projects (arbitration and me-
diation) at KIAP, Attorneys-at-Law. Irina has graduated from Lomonosov
Moscow State University and received the Master of Laws degree (LL.M.)
in arbitration at Stockholm University (Sweden). Irina has experience
in representation of clients in disputes related to SCC Rules, ICC Rules,
Rules of the ICAC at the Chamber of Commerce and Industry of the Rus-
sian Federation and Rules of the IAC at the Chamber of Commerce and
Industry of the Republic of Belarus as well as in ad hoc arbitrations and
Russian commercial courts with regard to recognition and enforcement of
foreign arbitral awards and judgments. In 2014, she earned the degree of an
Associated Member of the UK Chartered Institute of Arbitrators (ACIArD).
Acted as co-author of the «Practical Commentary to the Russian Arbitra-
tion Laws» (RAA).

OLGA A. TSVETKOVA is attorney (senior associate) at Egorov Puginsky
Afanasiev & Partners (Moscow). She is co-Chairperson of the Arbitration
Association (RAA40) and co-Chairperson of the Council at the Institute of
Modern Arbitration.

She holds an LL.M. from the University of Geneva program «Master of
International Dispute Settlement», having previously graduated from the
Lomonosov Moscow State University, Law Department.

Olga advises and represents clients’ interests in international arbitration
disputes and state courts. She specializes in commercial and investment ar-
bitration, coordination of complex cross-border disputes, as well as lawsuits
arising out of the set aside, recognition and enforcement of arbitral awards.
She is experienced in international public disputes including cases before the
European Court of Human Rights, the European Court of Justice and the
United Nations International Court of Justice.



NHOOPMALMA
O HAYYHbIX PEJAKTOPAX 1 ABTOPAX

HAYYHBIE PEJAKTOPbBI

AHTOH BJJAAMMHUPOBUY ACOCKOB — 10KTOp I0pUANYECKUX
HayK, nmpodeccop Kadeapsl rpaXk1aHCKOTo MpaBa I0pUINIECKOro QaKyib-
TeTa MOCKOBCKOTO TOCYIapCTBEHHOIo YHUBepcuTeTa uMeHu M.B. Jlo-
MOHOCOBa, mpodeccop Kadeapbl MeXIyHapOIHOTO YacTHOro Tpasa Mc-
cJIe0BaTEIbCKOTO LIeHTpa yacTHoro npaBa uMeHu C.C. AnekceeBa npu
Ipe3unente PO.

On gBngetcs uneHoM [1pe3nanyma u npencenarenem Komurera mmo Ha-
3HAYEHHUSIM apOUTpaka KOPIOPaTUBHBIX CIIOPOB MeXIyHAPOIHOIO KOM-
MEepYECKOro apOoUTpaxKHoro cyaa rnpu ToproBo-IpOMBIIILICHHON IajaTe
Poccuiickoit @eneparinn (MKAC nipu TTITT P®D). OH TakKe MMEET OITBIT
y4acTHsl B Ka4eCTBe apOMTpa B pa30UpaTesIbCTBaX 110 ApOUTPaKHOMY pe-
rnameHTy MexayHapomHoii ToproBoii nanathl (ICC), JIoHmoHCKOT0o MeX-
nyHapoaHoro tpereiickoro cyna (LCIA), BeHckoro MexxayHapomgHOro ap-
outpaxsoro eHrtpa (VIAC), ApouTpaskHOro MHCTUTYTa TOProBoii majaaThl
Croxronbma (SCC), a Takke o ApoutpaxkHomy perinamenty KOHCUTPAJT
(UNCITRAL).

OH uMeet ctaTyc wieHa CoBeTa 10 COBEPILICHCTBOBAHUIO TPETEHCKOTO
pasbupaTtesibcTBa mpu MuHucteperse octuimu P®, a takke wieHa Ko-
poneBckoro nucrutyra apoutpon (MCIArb). On siBisieTcs npencenareaeM
KomureTa no HazHaueHussM KoMuccuu mo MexxayHapogHOMy apOUTpaxy
Poccuiickoro HalmoHalIbHOTO KoOMUTETa MeKIyHapoIHOI TOProBoii nmana-
ThI (ICC), a Takzke movyeTHBIM wieHOM yKazaHHo# Komuccuu. [Tpodeccop
ACOCKOB 4aCTO BBICTYITa€T KCIIEPTOM I10 POCCUICKOMY IIpaBy B 3apy0eK-
HBIX CyAax U apOuTpaxax.

AJIEKCAHJIP ITOPEBUY MYPAHOB — ynpaBnsiioiuii mapTHep
KoJierTuu aaBokaToB «MypaHoB, YUepHsaKoB 1 nmapTHepbl» (MoCKBa),
anBokat (AmBokaTckasi majata r. MOCKBBI).
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AJleKcaHIp BO3IJIABJISIET B KOJUICTUHM HAIIpaBJIEHUE 10 MEXIyHAPOIHOMY
KOMMEPYECKOMY apOUTpaxy, OTBEUYAET 3a MPOECKTHI I10 MPEICTABUTEILCTBY
MHOCTPAHHBIX JIUI] B POCCUMCKUX FOCYIapPCTBEHHBIX CylaX U IMPOEKTHI,
CBsI3aHHbBIE C MEXIYHAPOIHBIM M MHOCTPaHHBIM peryiupoBaHueM. MiMeer
OOILIMPHBII MTPAKTUYECKHUIA OIBIT, y4aCTBOBAJ B I€CATKAX KPYITHBIX IIPOSK-
ToB B PD 1 3a pydexxoM. Crielimaan3upyercst B BOIPocax KOMMEPUYECKOT0O
M KOPIIOPATUBHOTO I1paBa, MEXAyHAPOIHOIO YaCTHOTO IIpaBa U MEXIy-
HapOIHOIO IPpaxkJIaHCKOro Ipoliecca, MEXIYHapOoIHOIO TOProBOro Ipasa
u nipaBa BTO.

C 2009 r. — apoutp no nenam MKAC npu TIIIT P® u MAK npu
TIIIT P®. YyactBoBan B 6ojiee ueM 80 aenax, aiMAHUCTPUPOBABILIMXCS
STUMU apOUTPAKHBIMU YUPEKICHUSIMU.

VYyacTBoBaJl TakKe B Pa3IMUHBIX apOUTPaKHBIX pa3dupaTebCTBaX
no pernamenTaM ICC, LCIA, SCAI, SCC, SIAC, a Takxe 110 ApOUTpaKHO-
my pernamenty FOHCUTPAJI (UNCITRAL).

YacTo BbICTYIIAET IKCIIEPTOM 10 BOIPOCAM POCCUICKOTO IIpaBa B MUHO-
CTpaHHBIX apOUTpaXkax U TOCYIapCTBEHHbIX CYIaX.

M3naress 1 uieH penaklIMOHHOTO COBeTa XXypHasa « BecTHUK MexxmyHa-
POLHOI0 KOMMEPUYECKOTO apouTpaxa», equHCcTBeHHOro B PD nepuonnye-
CKOT'0 U3IaHMsI 110 MEXKIYHAPOIHOMY KOMMEPUECKOMY M MHBECTULIMOHHOMY
apburtpaxy (www.arbitrationreview.ru).

HoueHT Kadeapbl MEXIyHAPOIHOTO YaCTHOTO M IPaKIaHCKOTO IpaBa
MI'MMO, npodeccop kadenpbl MeKIYHAPOIHOIO YacTHOro npasa Mc-
cJIeoBaTEIbCKOTO LIeHTpa yacTHoro npaBa uMeHu C.C. AjekceeBa npu
Ipesunente PO.

B 2009—2013 rr. — unen Paboueii rpynmbl Mo BHECEHUIO U3MEHEHUI
B pasnen VI «MexayHaponHoe yactHoe rpaBo» 'K PD. B 2014—2015 rr. yua-
CTBOBAJI B pa3paboTKe (heiepalbHbIX 3aKOHOB O TPETEICKOM pa30MpaTe/IbCT-
BE U MEXIyHapOIHOM KoMMepueckoM apoutpaxke B PMD. B 20112013 rr. —
yiieH Coseta DeaepanbHoii majaTel agBokaToB Poccuu. B 2013—2017 rr. —
yneH [Ipe3uanyma MexxayHapogHOro KOMMEPYECKOTO apOUTPaXKHOTO cyaa
npu TIITT P®. B 2012—2017 rr. — 3amecTuTeb npeacenareass Mopckoi
apoutpaxHoit komuccuu ripu TTITT PD, unen ee [pesunnyma.

KanauaaT ropuanueckux Hayk (auccepraumsi mo teme «IIpoGiaema
,,00X0/1a 3aKOHa“ B MaTepuajbHOM M KOJUIM3MOHHOM IIpaBe» 3allluilieHa
BMI'MMMO B 1999 1.).

ABtop cBbilie 100 paboT (BKJII04ask HECKOJIbLKO KHUT) IO BOIIpOcaM
MEXIyHAapOJIHOIO KOMMEPUYECKOro apouTpaka, MeXayHapOIHOIO YaCTHOTO
MpaBa 1 MEKIYHAPOIHOTO rPpaXkIaHCKOro MPoLiecca, BaJlOTHOIO PEryInpo-
BaHMUS, IPaXAaHCKOIO TIpaBa, MpaBa MeXIyHAPOIHOU TOPTOBIIH.
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OKOHYMUJI C OTJIMUYMEM MEXIYHAPOIHO-ITPaBOBO# (haKyabTeT MOCKOB-
CKOTO roCcyIapCTBEHHOIO MHCTUTYTA MEXAYHAPOIHbBIX OTHOILIECHMI (YHU-
Bepcuteta) MU/ Poccum B 1994 .

PykoBonutenb u aBTOp BeO-TIPOCKTOB wWww.naukaprava.ru, www.
kslitigation.ru, www.privintlaw.ru n ap.

POMAH MUXAMJIOBUY XOJBIKMH — KaHauaat 0pUInuecKux
HayK, IOLEHT, MapTHep JIOHAOHCKoro opuca ¢pupMbl «Berwin Leighton
Paisner»', conucurop Briciiux cynoB AHMIMM 1 Yaibca.

PomaHn sBisieTcst crieliMaluCTOM I10 COIPOBOXKACHUIO apOUTPasKHBIX
pa3dMpaTebCTB C OTPOMHBIM OITBITOM BEICHUST HALIMOHAIbHBIX M MEXKIyHa-
POIHBIX MPOeKTOB. OH SBJISIETCS 3aMellaoIIMM WieHoM (alternate member)
MexayHaponHOro apoUTpaxKHOro cyna MexayHapoIHO TOProBoii majaThl
B ITapmxe u BkmoueH B cicok apoutpoB MKAC nipu TITIT P®. B teuenne
MOCJIEIHUX HECKOJIbKUX JIeT POMaH BBICTyIa] KOHCYJITAHTOM B paMKax
MHUIIMUPOBaHHOTrO NpoTuB Pecnybnnku KazaxcraH MHBECTUIIMOHHOIO
apOUTPaKHOIO pa3drpaTebcTBa B MeXIyHapOIHOM LIEHTPE I10 pa3peliie-
HUIO MHBECTULIMOHHBIX cIOpoB ( BalmHITOH), a TaK:Ke TpUHUMAaI y4acTHe
B apOMTpaXkKHbIX pa3dupaTesibcTBax B JIOHZOHCKOM MEXIYHAPOIHOM Tpe-
teiickoMm cyne (LCIA), ApoutpaxHom cyne npu MexnyHapoaHoil TOproBoit
nanate (ICC), ApourpaxkHoMm nHctutyTe Toprosoii manatbl CTOKTroabMa
(SCC) u AMepuKaHCKOI apOUTpakHOM accounauu (AAA).

Poman gBnsieTcst mpurialieHHBIM MPodeccopoM B YHUBEPCUTETE
Koponessl Mapuu B JlIongoHe (Queen Mary University of London), raoe
OH YHMTaeT JIEKIUK 110 MEXIYHAPOIHOMY YaCTHOMY IpaBy. Takxke B I10-
cnennue ronbl Poman yuran nekuum B Komnemke Knsp KamOpumkckoro
yHUBepcuTeTa, YHuBepcutere Dkcerepa (Exeter University), a Takke
BBICTYIAJI IIEpeJi CTyACHTaAMM I0PUIMYECKON MarucTpaTypbl Y HUBEpCUTeTa
IMapux-Caxie (YauBepcuteT Bepcanb-Cen-Kanren). o 2012 r. Poman
ObLT DOLIEHTOM Kadeaphl MEXIYHAPOMIHOTO YaCTHOTO U TPakaIaHCKOTO
npaBa MITUMO.

Kpome Toro, PomaH siBisieTcs 4ieHOM pelaKlMOHHOIO COBETa XypHasla
«BecTHUK MexXIyHapOIHOTO KOMMEPUYECKOTO apOuTpaxKar.

Poman Taxkske siBjsIeTCSl aBTOPOM MHOTOYMCICHHBIX MyOIMKALIMI 110
BOIIPOCAM MEXIYHAPOIHOIo apOUTpaxa, MeXIyHapOIHOTO YaCTHOTO Ipa-

Ha narty oTripaBKu cOOpHMKa B TIeYaTh TPUHSTO PEIICHUE O CITUSTHUU OPUTAHCKOU bup-
Mbl «Berwin Leigthon Paisner LLP» u amepukanckoit pupmbl «Bryan Cave LLP». B 0y-
nyleM o0beinHeHHas (pupma Oynet HasbiBaThes «Bryan Cave Leighton Paisner LLP».
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Ba U TpaxkmaHckoro mpoiecca. B yactHocTu, B ssHBape 2012 r. Pomanom
OIyOJIMKOBaHa MOHOTpadus Ha aHTJIUICKOM s13bIKe «Arbitration Law of
Russia: Practice and Procedure» (NY: Juris Pub., 2012). Kpowme Toro, Po-
MaH SIBJISUICSI PEIaKTOPOM PYCCKOTO M3naHust KHUru: Jndproc H. Cuctema
TPAXIAHCKOTO MpoLecca AHINIMU: CyaeOHOe pa3dupaTesbCTBO, MEIUALIUS
u apoutpax / Ilep. ¢ anrn.; ITox pen. P.M. Xonsikuna; KemMopumkckuii
yH-T. — M.: UHpoTponuk Menua, 2012.

ABTOPbI

CEPT'EN HUKOJIAEBMNY AJIEXVH — anBokar apOUTpaxHOii mpa-
KTuku opuandeckoit pupmel «Willkie Farr & Gallagher». OH cieunanusu-
pyeTcst Ha MEXXIyHapOIHOM apOUTpake 1 3aperuCTPUPOBaH B alBOKATCKUX
nanatax [Tapuka u BopoHexa. OH nelicTBoBaJ B apOuTpakax, MPOBOANMBIX
B COOTBETCTBUU C ApOUTPaKHBIM perjiaMeHTOM MeXXIyHapoIHOI TOProBOit
nanatel (MTIT), MexayHapoIHOTo LeHTpa T0 YpeTyJIupoBaHUIO UHBE-
ctuunoHHBIX criopoB (ICSID), a Takke B X0/e CIiellMaIbHBIX MPOLEYP,
B TOM YHCJIe B COOTBETCTBUM ¢ ApouTtpaxkHbiM pernmameHTom KOHCUTPAJT
(UNCITRAL).

Cepreit AJexXyH MOJIyYrJI CTeIeHb MarkucTpa o IPUINYECKOM U 9KO-
HoMuM4YecKoi rinobanuszanuu B ITapmkckom yHuBepcutete | [TanteoH-
Cop0OoHHa, a TakXXe CTeleHb MarucTpa npasa B Poccuiickoii akagemMun
rOCYIapCTBEHHOM CIIYy>KObI M TUILJIOM CIELMAIMCTA M0 CIeUaJlbHOCTU
«MexIyHapoaHble OTHOLICHUs» B BOpOHEXXCKOM rocy1apCTBEHHOM YHU-
Bepcutete. OH gBisercs ywieHoMm Popyma mosoasix apoutpos /CC (YAF)
u LCIA (YIAG).

AHHA BJIAAUMUPOBHA I'PUIIIEHKOBA — naptHep, Maructp
no amepukaHckomy mpaBy (LL.M.). PekomengoBaHa MeXXI1yHapOIHBIMU
peittunramu Chambers Europe, Chambers Global, Legal 500 EMEA, Best
Lawyers. B 2016 r. u3dpaHa HOBbIM perMOHaIbHBIM IIpeacTaBuTeIeM OT Poc-
cuu B CynedbHoM KomuTeTe /BA, a TakkKe mosryuunia ctaryc wieHa (Member)
Koponesckoro nncrurtyra apoutpos Bennkoopuranuu (CIArb). Kpome
TOro, AHHA SIBJISICTCSI pErMOHAIbHBIM IIpeacTaBuTeeM OT Poccun B KO-
mutetre HK45 npu N'oOHKOHIcKOM MeXIyHapoJHOM apOUTpaXKHOM LIEHTpe
(HKIAC). OcHoBHas cieniManun3aiiys — COIMpOBOXAEHNE CITOPOB B cepe
CTPOMTEJIbCTBA, KOPIIOPATUBHbBIX CIIOPOB, CIIOPOB C TOCYAapPCTBEHHBIMU
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opraHaMM, a TakxKe CIIOPOB B paMKax Ipoleayp 0aHKpOTCTBA. 3a roibl
MPaKTUKU TIPEICTABIsIa MHTEPEChl KJIMEHTOB B POCCUMCKMX M MEXKIYHAPOI -
HbIX apOMTPaXKHbBIX LIEHTPAX, BBICTYIIAjIa B KAUECTBE 9KCIIEPTa B IIpolieccax,
BEIYIIMXCS B MHOCTPAHHBIX IOPUCIUKIIUSX. BKITIoUueHa B CITMCKU apOUTPOB
B ABctpuu (VIAC), Kyana-JIymmnype (KLRCA), IN'onkonre (HKIAC).

JIMUTPUN JEOHUJIOBUY JABBIIEHKO — kaHmumat opuim-
YeCKMX HayK, OTBETCTBEHHBIN ceKpeTapb MOpCcKOoii apOUTpakHOM KOMUC-
cun nipu TTIIT P®, 3amecturens npeacenatens Kosiernu nocpeaHuKoB
10 TIPOBENEHUIO TPUMUpPUTENbHBIX TTpouenyp npu TIIIT P®, nupexrop
CIS Arbitration Forum — nH(bOpMaIlMOHHO-aHATUTUYECKOTO pecypca 00
ypeTyJIMpoOBaHUN KOMMepueckux criopoB B ctpaHax CHI (http://www.
cisarbitration.com/).

Bxitouen B pekomeHaoBaHHbIe criicku apoutpoB MKAC nu MAK mnipu
TIIIT P®. Takke npuHUMaI yyacTue B KauecTBe apOMTpa B apOUTPaKHbBIX
pa3dupaTesbcTBaX 1Mo ApOUTPaKHOMY periaMeHTy MeXXayHapoaHOM Top-
rosoii nanatsl (ICC).

Bonee 10 net mpakTMKOBaJl B KAYECTBE IOPUCTA U alBOKATa B OHOM U3
BEIYIIUX POCCUNCKMX IOpUANYECKUX (hupM. MexXIyHapoIHOe PEHTUHIOBOE
areHTcTBO «Who’s Who Legal» Bkmounno JIMutpus JlaBblIeHKO B CIU-
COK JIYYIITMX TTPAKTHUKOB B c(pepe TpeTeiickoro pazdoupareabcTBa B Poccuu
(B Bo3pacre 10 45 net) 3a 2017 1.

MUXANJI CEPTEEBUY KAJIMHUH — noMoIIHUK IOpUCTa B Mpa-
KTHKE pa3pelleHusl CIIOpoB MOCKOBCKOro oduca pupmbl «Norton Rose
Fulbright (Central Europe) LLP», cnenmanusupyercs B 00J1aCTU MEXITy-
HapOIHOIo apouTpaxka U MeXIYHAapOIHbIX CyneOHbIX crtopoB. B 2016 r.
OKOHUYMI opuandyeckuii paxkynbrer MI'Y uMm. M.B. JlJomoHocoBa (c otiu-
ypeM), B HACTOSIIIMIT MOMEHT 3aBepllaeT ooydyeHue B Maructpatype HUY
BILID o mporpamme «MexXayHapogHOE YaCTHOE TTPaBO».

B xauecTBe uneHa komanasl MI'Y um. M.B. JlomoHOcoBa 1BaXkibl y4ya-
CTBOBAJI B KOHKypce uM. Buinema Buca no mexxnyHapogHOMy KOMMepUe-
ckomy apoutpaxy (Bena). C 2016 r. akTMBHO BBICTYITIA€T B POJIM TPeHEpa
komaHabel MTY um. M.B. JlomoHocoBa Ha KoHKypce uM. Bunnema Buca,
apOuTpa IpyruX KOHKYPCOB B chepe pa3pelieHus CIIopoB, yIacTBYeT B 00b-
eIMHEHMSIX MOJIOJBIX IOPHCTOB B 06J1aCTU apOUTpaxa.
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AHACTACHU A MUXANJIOBHA MATHJI — 1opHcT-CTa)kep MOCKOB-
ckoro oduca opuaniyeckoit pupmel «Debevoise & Plimpton». OHa ¢ oTiin-
yreM okoHumia 6akanaspuar (2015 r.) u maructpatypy (2017 r.) mexny-
HapoaHo-TipaBoBoro ¢akyasTeta MITMMMO, a Takke mprHUMAalIa yyacTue
B MEXXIYHapOIHOM CTyneHYecKoM KoHKypce «Foreign Direct Investment
International Arbitration Moot».

CEPTEN BAJIEPBEBITY MOPO30B — 10p1CT MPaKTUKK pa3peLeHnst
cropoB MexxayHapoaHoit opuandeckoii hupmbl «BEITEN BURKHARDT»
B I. MockBe. OH 3aHMMaeTCs pa3pelieHueM KOMMEPYECKUX CITOPOB,
MPEACTaBICHUEM KJIMEHTOB B POCCUIMCKUX FOCYIapCTBEHHBIX CydaX U Me-
KIYHApOJIHOM KOMMeEpUYecKoM apOuTpaxe (BKiIoudas pa3doupaTe/bCTBa
1o ApoutpaxxHomy pernameHTy MexnyHaponHoii Toprosoit nanarel (ICC),
[IBeitnapckomMy periaMeHTy MexXXayHapogHoro apoutpaxka (Swiss Rules),
Pernamenty MKAC mipu TTIIT P® u no periaMeHTaM MHBIX apOUTPaXKHBIX
MHCTUTYTOB), a TAKXKe KOHCYJIbTUPOBAHUEM 10 BOMNPOCAM I'PaKIaHCKOIO
U TIpoleccyaibHoro npasa. Cepreit siBisieTcs conpeacenatenaem Cosera
coBpeMeHHoro apouTtpaxa (Young IMA).

Cepreit ¢ oTAM4YMeM OKOHYMJ opuandeckuit gaxyiabrer MIY
uM. M.B. JlomoHOCOBa M TONy4Yua cTerneHb marucTtpa npasa (LL.M.)
0 MEXIYHApOIHOMY KOMMepUeckoMy apoutpaxy B Illkone paBa YHu-
Bepcuteta Ilenneppaiina (Kanugopuus, CIIA). B 2015 r. Cepreit Mo-
PO30B MPUHSLI ydacTue B ceccruu ApOUTpaxkHOM akagemuu B I. Ilapuke,
®paHuys, M0 MeXIyHAPOIHOMY KOMMEPUYECKOMY M MHBECTULIMOHHOMY
apoutpaxy. B 2017 r. Cepreii mpol1iie mpakTUKY B KaueCTBe 3apy0esKHOTo
opucta B Pillsbury Winthrop Shaw Pittman LLP B r. BammmHrrone, okpyr
Konym0us, 3aHUMasgCh MEXIyHApOIHBIM apOUTpakeM U CyAeOHBIMU TTPO-
neccamu B CIIIA.

KOHCTAHTUH ITAPTACUJEC — xopoaeBckuii anBokat (QC).
Ho ocHoBanusg ropuandeckoit pupmol «Three Crowns LLP» KoxcranTun
PYKOBOIMJI MPAKTUKOM MEXIYHAPOIHOI0 apOUTpaka B OMHOM U3 BEIYLIIX
MeXIyHapOIHBIX Iopuardeckux pupm B JIoHmoHe. OH BbICTYIal B KaYeCTBE
COBETHHMKA B HECKOJIBKMX KPYITHEMIIINX 9HEPreTUHUECKUX CIIopax, paccMa-
TPMBABIIMXCS B MOPSIAKE MEKIYHAPOIHOIO KOMMEPUYECKOT0o apouTpaxa,
nociaenHero necatuwietust. HenaBHo KOHCTaHTUH MPeACTaBIISUI MHTEPECHI
MpearpuHUMaTelieil B Criopax, BO3HUKIIMX U3 COIJIAIIEHUIT 0 pa3aelie mpo-
IYKIIWY, C TOCYIapCTBaMU M TOCYIapCTBEHHBIMU KOMIAHUSIMU B AJXKUpE,
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Hurepun, Kypaucrane n Kazaxcrane. OH Tak:Ke BO3TJIABISIII KOMaHIY
IOPUCTOB, KOTOPBIM YIaJI0Ch OTCTOSITh MHTEPEChl CBOMX KJIMEHTOB U MO~
JY4UTh KOMITeHcaluio B pasMepe 1,98 mupa gosui. CLLA B criope npoTus
Kypnucrana. [Ton pykoBoacTBoM KoHCTaHTHHA IOPUCTHI TOOMINCH B3bI-
ckaHug 6osee yeM 2 mupa gosut. CIIA ¢ Hurepuiickoil HallmoHaabHOMN
HebTsIHOM KoMnaHuu. KOHCTaHTUMH KOHCYJIBTUPOBAIL Y IIPEACTABIISIT MH-
Tepechbl THBECTOPOB 1 TOCYAAPCTB B Pa3IMYHBIX CITOPaX U3 IBYCTOPOHHUX
¥ MHOTOCTOPOHHUX MEXIYHApOIHbIX corjamieHuii. OH ObLT COBETHUKOM
Kenuu B omHoM 13 cambix rpoMkux aei1 MIIYUC (ICSID) — kommanuu
«World Duty Free» nporuB Kenuu, a Takxke coBeTHUKOM JIUTBHI B Aeje
koMnaHuu «Parkerings» mpotuB JIUTBEI.

KoHctanTuH BXoauT B uncio 20 JydIMx MUPOBBIX IOPUCTOB, 3aHUMA-
oumxcs apouTtpaxeM, mo sepcun «Who’s Who» B 2011, 2012, 2013, 2014,
2015 1 2016 rr. OH sABJIsIETCI COABTOPOM YETBEPTOTO, IATOIO U IIECTOrO
W3JaHUI Beayllero yueoHuKa 1o MeXxayHapoagHomy apoutpaxy «Redfern
and Hunter on International Arbitration». OH aBisIeTCS COTUCUTOPOM (AH-
s U Y3JIbC), a TaKXKe KOPOJIEBCKUM agBoKaToM ¢ 2014 1.

KoHcratuH sBnsieTcst BeimyckHUKoM KoponeBckoro kosiemka JIoHmoHa
1 KaMOpUmIKCKOro yHUBEpCUTETA.

JIMUTPU AHATOJBEBUY ITEHIIOB — napTHep XeHEBCKOTO
oduca opuanueckoii pupmbl «FRORIEP Legal SA». On Bo3rnasmuser
rpymny npaktuku ¢pupmbl mo Poccun u CHI'. JIMutpuii OKOHUMI € OTJIM-
yueM opuanueckuit pakyiabreT CaHKT-IleTepOyprckoro rocynapcTBeH-
HOro YHUBEPCHUTETA U acIIUPaHTypy Kadeapbl rpakaHCKOTo IpaBa TOro
ke hakynbTeTa, 3alllUTUB AUCCEPTALIMIO HA COMCKAHUE YYCHOM CTeleH!
KaHAMIaTa IopuandeckKux Hayk Ha Temy «[ToHsiTue L, security” mo 3aKoHo-
natenbcTBY CoennHeHHbIX [lITaToB AMepuku». MMeeT numiom Maructpa
npaBa (LL.M.) ropunuyeckoro dakyiabreTa JI)KOpIKTayHCKOTO YHUBEP-
cuteta (BammHrroH, ¢eaepanbHbliit okpyr KoaymOus), a Takske TUTTIOMBI
OakaJjiaBpa IpaBa, MarucTpa rpapa 1 cepTUdUKAaT crieliaan3aiyy B ooa-
CTH a[IBOKATyphl IOpUANYECKOrO (DaKy/ibTeTa ZKeHeBCKOro YHUBEPCUTETA.
Unen Cankr-IleTepOyprckoii ropoackoit koieruu agBokaToB (Poccust)
n Koyuternu agBokaros mrata Heio-Mopk (CILIA), anokar (JKeHesa,
[IBeiiapus) (BTopoe MECTO Ha aIBOKATCKOM 3K3aMeHe KaHToHa 2KeHeBa).
Jmutpuii [TeHLIOB SIBIsIETCS aBTOPOM M cOaBTOpoM Oostee 50 myOamKaLmii,
BKJIIOYAsl IBE KHUTH.
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OJIECA IMUTPUEBHA ITIETPOJIb — noueHT Kadeapbl 0OLIMX MPO-
6JieM rpaxkIaHCcKOoro rnpaba Poccuiickoii KoJIbl YaCTHOT'O MpaBa, 4YaCTHO-
MPAKTUKYIOIIUIA IOPUCT, MATUCTP IOPUCIIPYACHIIMH.

MN3ABEJIJIIA AHOBHA ITPYCCKAS — 1opuct Ko/jilernu aiBOKaTOB
«Tumodeen, PapeHBayba U MMapTHEPbI». M3abemna cnenyuain3npyer-
cg B cpepe pa3pelieHus1 cnopoB (cyneOHbIe M BHeCYIeOHbIE TTPOEKTHI)
U IIPaBOBOI MIOMOIIM B BeIEHUM TPAHCIPAHUYHBIX IIPOEKTOB, a TAKXKE OCY-
LIECTBIIIET KOHCYJIBTUPOBAHUE 10 BOIIPOCAM CAHKIIMOHHOIO KOMILIAEHCA.
o npucoenuHenus K komternu Mzabesna 6oiee Tpex JieT padorana B LS
Group v Hogan Lovells CIS. B 2016 r. M3a6ena okoH4mIa (pakyibTeT npaBa
HWY BIIB, aB 2017 r. ¢c oTimumeM 3aBepiuniia ooydeHue B CeBepo-3amna-
HoM yHuBepcutete B . Hukaro, CILIA (Northwestern University Pritzker
School of Law), roe oHa mojyuyusia cTerneHb Maructpa npasa. Bo Bpems
ooyuenus B CLLIA MU3abenna sBisiiach TpeHEPOM KOMaHIbl YHUBEPCUTETA,
y4aCTBOBABLIEH B KOHKYPCE 110 MEXAYHAPOAHOMY KOMMEPUYECKOMY apOun-
Tpaxy, a TakXe OblLIa akaleMMUeCKUM acCUCTeHTOM mpodeccopa Yamaxa
(Prof. P. Chadha) (xypc o MexxayHapoaHbIM nieperoBopam). M3abesna cra-
sxupoBaiach B 'epmanuu u Kemopumaxe. CBOOOAHO BianeeT aHIMIACKUM
M HEMELIKUM s13bikaMu. M3abesnia saBisieTcsl YWICHOM CIIeAYIOIIMX podec-
CHOHAJIbHBIX fopuanueckux cooouiects: YIAG (LCIA), YAF (ICC), PAA2S.

NPUHA NUTOPEBHA CYCIINIBIHA — pykoBoauTelb MPOEKTOB
MPaKTUKU MEXIYHAPOTHOTO KOMMEPUYECKOIo apouTpaxka aaBoKaTCKOTO
61opo KHAITI. BeinyckHuua opuamnueckoro dakyiabrera MI'Y um. M.B.
JlomoHocoBa 1 maructp npasa (LL.M.) MexXayHapoITHOTO KOMMEPYECKOTO
apouTpaxka CTOKroJIbMCKOr0 YHUBepcUTeTa. SBIsIeTCS aCCOLMMPOBAHHBIM
yneHoMm Koponesckoro nuncruryra apoutpoB (ACIArb). IIpeacraBnsieT
KJIMEHTOB B apouTtpaxkax 1o pernmameHram SCC, ICC, MKAC npu TIIIT
P® u MAC npu benaTIIIl, apoutpaxax ad hoc, a Tak:ke B pOCCUINCKNX
Cylax Io AejiaM O MPU3HAHWUM 1 TTPUBEICHUM B MCIIOJTHEHUE MHOCTPAHHBIX
apOUTPaKHBIX 1 CYNEOHBIX PeIIeHUI. ApOUTP U TpeHEP KOMaHII B CTyICH-
YECKHX KOHKYPCaXx M0 MEeXXIAYHapOIHOMY apOUTpaxKy. YYaCTHUK U CIIUKED
MEXIYHApOIHBIX KOH(DEPEHIIU TTO pa3pelIeHUIO CITOPOB.

OJIbI'A AJIEKCEEBHA IIBETKOBA — anBokat (cTapiiiuii 10pucT)
agBokartckoro 61opo «Eropos, [Tyrunckuii, AdaHacbeB 1 mapTHepbl». Co-
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npeacenaresb ApoutpaxHoit Accounannu 40 (PAA40) u conpencenarenb
Coseta npu MHCTUTYTE COBpEMEHHOTO apOUTpaxKa.

Maructp npaBa (LL.M. 2)KeHeBCKOTO YHUBEpPCUTETA MO TIpOTpaMme
«Master of International Dispute Settlement»), OKOHUYMJIA IOPUANIECKUI
daxynbrer MI'Y um. M.B. JloMmoHocoOBa.

OJjibra KOHCYJIbTUPYET U MPEACTABIISIET MHTEPEChl KJIMEHTOB 10 Me-
JKIYHAPOIHBIM CIIOpaM B TPETEHCKMX U roCydapCTBEHHBIX cynax. B ee
CIIeLIMaI3al M0 BXOIAT KOMMEPYECKUT 1 MHBECTULIMOHHBII apOUTpax,
KOOpPAMHALIMS TPAHCTPAHUYHBIX CYIEOHBIX Pa30MpPaTEeIbCTB, a TAKXKE MPO-
LIECChI B CBSI3M C OTMEHOM, IIPU3HAHUEM U MPUBEICHUEM B UCIIOJIHEHUE
apOUTpaxHbIX pelieHuii. Ee OIBIT TakXKe 0OXBaThIBACT MEXKIyHAapOIHbIE
MyOJMYHBIE CTIOPHI, BKJIIOYas neja B EBpomnelickom cyme mo mpaBaM 4ye-
JoBeka, EBporieiickom cyne npaBocynus u MexayHaponHoM cyae OOH.

JIEOHUJI TEHHAIBEBUY IIIMATEHKO — anBokar u 4jeH Me-
JKIYHAPOIHOM apOUTpaXKHOM MpakTUKK ropuandeckoit pupmbl « LALIVE»,
CTeLIMAIM3UPYIOIIEICsl Ha MEXTYHAPOIHOM KOMMEPUYECKOM U UHBECTH-
LIMOHHOM apbuTtpaxe. OH yJyacTBOBaJ B KaueCTBE agBOKaTa U CEKpeTapsi
B 0osiee yeM 30 MexXAyHapOIHBIX apOUTPaKHBIX pa30oMpaTeIbCTBaX Ha He-
MEIIKOM, aHTJTMMCKOM U (PPaHILy3CKOM sI3BbIKaX.

JleoHun Takxke SIBJSETCS WICHOM HECKOJIbKUX MEXIyHAPOIHBIX apOr-
TPaKHBIX aCCOLMALIMI, B TOM urciie MoIoaeKHOTO MEKIyHapOIHOIO COBe-
Ta o koMMmepueckoMy apoutpaxy (Young ICCA), Hemelkoit uHCTUTYLIUM
no apoutpaxkHomy neny (DIS) u DIS40, LCIA (YIAG) u ASA Below 40.

Ho npuxona B «LALIVE» Jleonun padotan B «Kantenwein Zimmermann
Fox Krock & Partner» B MioHXeHe 1 B KaueCTBEe MHOCTPAHHOTO aJiBOKATa
B «Orrick Herrington Sutcliffe LLP» B ITapuke. [lepBoHayanbHO OH CTa-
xuponaiics B «Derains & Gharavi» B [1apuxe u Bo «Freshfields Bruckhaus
Deringer LLP» B Troccenbnopde. OH TakKe MpoIies CTaXKUPOBKY B KOM-
nanuu «Freshfields Bruckhaus Deringer LLP» B ITapuxe u «Clayton Utz»
B CunHee, yuesisisi OCHOBHOE BHUMaHVE HAIlMOHAIbHOMY U MEXKIYHApOI-
HoMy apoutpaxy. B mepuon ¢ 2011 o 2013 r. oH paboTay acCUCTEHTOM
Ha Kadeape MexkayHapoIHOro npasa B JliocceabaopcKoM YHUBEPCUTETE
umenu [enpuxa ['eitHe, rae npenogaBat aiMUHUCTPATUBHOE MPABO U MH-
BECTULIMOHHbIN apOUTpax.

Jleonun uzyyan opucnpyaeHuuo B docceabropdckoM YHUBEPCUTETE
nmenu I'enpuxa I'eitie ¢ 2006 o 2011 r. OH cmait nepBblii FOCyIapCTBEH-
HBII 9K3aMeH (IUMIoMUpOBaHHLIN 10opucT) B dioccenbaopde B 2011 T.
1 BTOPO¥ rocymapcTBeHHbIN 3k3aMeH B 2015 r. OH 3aKaHYMBaeT CBOIO
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JIOKTOPCKYIO AUCCEPTALMIO U XIET IMPUCBOCHUS TOKTOPCKOM CTEIeHU
HroccenpnopdckuM yHUBepcUTeToM MMeHu ['eHpuxa eiiHe. B HacTos-
111ee BpeMsI OH TIperoaaeT MHBECTULIMOHHBIN apouTpax B HarmonaibHOM
TEXHUUYECKOM YHUBepcHUTeTe YKpauHbl « KMeBCKUii MOJIUTEXHUYSCKUI
UHCTUTYT UMeHU Uropst CUKOpCKOTO».

MUXADJIb E. HIHAMJEP — naprHep-OCHOBATEe b KOMIMAHUU
«LALIVE». OH 60nee 40 net oka3bIBaeT YCIYTU B 00IACTH MEKIYHAPOIHOTO
apOUTpaka B KaueCTBe KOHCYJIbTaHTa B paMKax pa3oupaTesbeTB ad hoc, TIpo-
BOJVMBIX B COOTBETCTBUY C perJlaMeHTaMU TaKUX apOUTPaKHBIX IIEHTPOB,
Kak MexnayHaponHas Toprosas naiata (ICC), MexxnyHapOIHbII LIEHTP
MO yPEryaupoBaHuIi0 MHBeCTULIMOHHBIX criopoB (ICSID), JlonmoHckuit
MexayHapomaHbiit Tpeteiickuii cyn (LCIA), CTOKroibMcKUil apOUTpaXkKHbII
MHCTUTYT, Kaupckuii pernoHaabHbIN LEHTP MEXIYHAPOIHOTO KOMMepYe-
ckoro apoutpaxka (CRCICA), Jlybaiickuii MexkayHapOIHbII apOUTpaskHbII
uentp (DIAC), Esponeiickuii honn paszsutusi, KOHCUTPAJL, B cooTBeTCT-
Buu c lIBeitnapckum permaMeHTOM MEXXIYHAPOIHOTO apOuTpaxa, a TakxKe
nepea APYTMMU MEXIYHapOIHBIMU OpraHaMM, BKJTIouast ATIe/ISIIIMOHHBIN
oprad BTO u KomneHcaunonnyto komuccuto OOH (UNCC). OH Ttakke
BBICTYIaJ B KaueCTBe apouTpa (Ipeacenaressi cocTaBa TPETeiCKOro cyna,
eIMHCTBEHHOI0 apOUTpa U coapOUTpa) B pa3dMpaTebCTBaX, MIPOBOIN-
MBIX TI0 TIpaBUJIaM Pa3JIMYHBIX MHCTUTYTOB Kak B IlIBeiiniapuu, Tak u 3a
pyOexKoM.

OcHOBHBIMU 00JIaCTSIMU TIpakTuKu r-Ha LlIHalinepa sBasioTCsT Criopbl
C yJacTHeM TocyIapCcTB U KOpIopaiuii B chepax CTpOUTENbCTBA, MHXKEHEP-
HO-TEXHUYECKUX U MHGPACTPYKTYPHBIX TTPOEKTOB, MPUPOIHBIX PECYPCOB
(B 4aCTHOCTH, B He(pTEra30BOM CeKTOpe), (hapMalieBTUKHU, TEIEKOMMYHU-
KallMil 1 ”THBECTULIMOHHBIX CITopoB. OH 00J1agaeT ONbITOM PYKOBOICTBA pa-
0O0TOI1 MO KPYITHBIM U CJIOXKHBIM AeJiaM, BO3TJIABJISISI TPYTIIIBI CIISIMAICTOB
M3 pa3HbIX 00JIACTE TTpaBa ¢ pa3TUuYHBIMU IOPUANYECKUMU U KYJIBTYPHBIMU
TPaIULIUSMU.

I'-n IHaiinep sBageTcs npeablayuM Tpe3uaecHToM LlBeinapckoit
apoutpaxHoii accounauuu (ASA). Paborasa B ASA, oH cpeau mpouyero
OpraHM30BaJl CEMUHAP 0 apOUTPAKHOM MPAKTUKE, KOTOPBI MPOBOAMICS
exeroaHo ¢ 1997 r. ¢ yyactueM MpakKTUKOB M3 CTPaH KaK KOHTUHEHTAIbHOIM,
TaK U aHTJIOCAKCOHCKOM cucTteMbl rpaBa. o 2014 r. oH gBisijcs BUlle-
npencegareneM Komuccun no apoutpaxy MexkayHapOaHOM TOPTOBO
najaThl, a TaKKe ObLI YJIEHOM HECKOJBKMX €€ pabouyux TpynIl (IOMmpaBKu
B Permament /CC 1998 u 2012 IT., CTPOUTENIbHBIN apOUTpaK, 1oapOoUTpak-
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HOE MPOU3BOACTBO ¢ yuacTtreM pedepu). OH ObLI TipeacenaTenem Padoueii
rpynrsl [T KOHCUTPAJL (Apbutpax u corjacuTesbHas Tpoleaypa) Ha
ee ceccusix B Hpio-Mopke u Bere (2006—2010) 1o BOrpocy BHECEHUSI TI0-
MPaBoOK B ApOUTpaxKHbIi perinamMeHT 1 B KoMMeHTapuu 1o opraHu3aluu
apouTpaxHoro pasoupatenbcTBa (2014—2015), a B HacTost1Iee BpeMsI sIBJIsI-
ercs Bulie-npencenareaemM Komuccun. Takxke oH siBisiercs wieHoM [lome-
YUTEJbCKOro coBeTa Kaupckoro perioHaabHOIO LEHTPa MEXIYHAPOIHOIO
kommepueckoro apoutpaxka (CRCICA) u npe3uaeHToM MexnyHapoaHoit
aKaJleMUU IOPUCTOB B 00JIACTU CTPOUTE/ILCTBA.

I'-n [IHaiimep yuTaeT Jekuuu no nporpamme LLM B YHuBepcutere
®pubypra, a paHee OH PYKOBOIWI UCCIEIOBAHUSIMU B 00JIaCTH TpaHCHA-
LIMOHAJILHOI'O apOuTpaxa 1 rocyaapCTBEHHbIX KOHTPAaKToB B HayuyHo-
HCCJIeIOBATEIbCKOM IIEHTPE MEXIYHAPOIHOTO TIpaBa U MEXIYHAPOIHBIX
oTHoleHu# ['aarckoit akageMun MexayHapoaHoro npaBa. OH usyvan
MpaBo U UCTOPHUIO B yHUBepcutetax MionxeHa, bonHa u 2KeHeBbl, ciaB
1-i1 m 2-1i rocynapcTBeHHbIE 9K3aMeHBI (C TTpeaoCcTaBIeHUEM TTpaBa 3aHU -
MaTh IOJKHOCTD cyabi). OH poaoJkKuiI ooydeHue B 2KeHeBCKOM MHCTU -
TYTe MEXIYHAaPOIHbIX OTHOILIEHUI 1 pa3BUTHsL. B roanl yueObl OH paboTa
craxepoMm B KomnaHuu «Shell» B Cbeppa-JIeoHe 1o nporpamme oHIa
AIESEC.
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REDISCOVERING THE LOST PROMISE
OF INTERNATIONAL ARBITRATION!

CONSTANTINE PARTASIDES,

QC

International arbitration today is often anything but fast, cheap and simple,
as it intended to be many decades ago. Why the promise of international arbitra-
tion has been lost nowadays? The author does not believe in explanation that
counsel and arbitrators alike have a commercial interest in making the process as
complex and as costly as possible. Today arbitrators too often are fearful of giving
a losing party an undue process basis for challenging an award. This approach
has already been labelled as «due process paranoia». But «due process» requires
only a reasonable and equal opportunity to be heard. Arbitrators should drive the
procedure, rather than be content to be «passengers» until the merits hearing ap-
proaches. Such arbitrator control of the process will not create serious due process
risks. In this way, arbitration can once more fulfil its promise, so that each and
every case can truly be «a microcosm of potential procedural reform». The author
illustrates his ideas by cases considered by English, French and the US courts.

Keywords: promise from international arbitration; conspiracy of counsel and
arbitrators; undue process basis; due process paranoia; fairness; principle of con-
tradiction (principe de la contradiction), expedition of the arbitration proceedings.

O O

1
CraThsl ¢ TAKUM XK€ Ha3BaHUEM OblIa OHy6JTI/IKOBaHa aBTOPOM B Ka4€CTBEC IJI. 5 B KOJI-

snektuBHo padote «Expedited Procedures in International Arbitration» (B coaBTopcTBe)
(cMm.: Partasides C., Prewett B. Chapter 5. Rediscovering the Lost Promise of International
Arbitration // Expedited Procedures in International Arbitration (= Dossiers of the
ICC Institute of World Business Law. Vol. 16) / L. Lévy, M. Polkinghorne (eds.) (ICC
Publication No. 793E). — P.: ICC Pub., 2017. P. 110—132). C ee y4eToM CIieruagbHO Ist
HACTOSIIETO COOPHMKA aBTOPOM ObLIa TIOATOTOBJIEHA HOBAsI CTAaThs, TIpeyiaraeMast BHU-
MaHHWIO YUTATENeH.
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Medxcoyrapoonuiii apoumpasic ceco0Hs yacmo oaiex om moeo, 4moowt 6bims
ObICMPBIM, HEOOPoUM U NPOCIbIM, KAKUM OH 3A0YMbI8AACS MHOUE Oecamu-
aemus Hazao. Tlouemy eco obewanus okazanuce HegbinoaHeHHbIMU ? A6mop He
8epum ¢ mo 00BsICHeHUe, 4mo npedcmagumentt CMopoH U apoumpbl, npeciedys
KOMMepYecKuil uHmepec, Cmpemamcs c0eaams npoyecc MAKkCUMAanibHo CA0MNC-
HbIM U 3aMPAMHBIM. APOUMPbL Ce200HS CAUUKOM YACmo OnaAcarmces 0aeams
npouepasuieti cmopore makoe 0CHO8aHue 04 0CHAPUBAHUS APOUMPAICHOO
peulenus, Kak HeHaonedcaujee gedeHue npouyecca. mom nooxoo yice npo3eanu
«napaoiieil Haorexcaue2o npoyecca». OOHaKo «HaoneIcaujuil npoyecc» mpeoy-
em AUy npedoCmasaeHust pasymHoll U pagHoll 803MONCHOCTU ObIMb GbICAYULAH-
HolM. Apbumpam caedyem pykoeooums pazoupamenscmeom, a He uepamos pob
«NACCaxicupos» naomb 00 cAyuanus deaa no cyuecmsy. Taxoi KoHmpos ¢ ux
CMOpOHYL He co30aem cepbesble npoyeccyanviole pucki. Caedys no smomy nymu,
apoumpaic 00HaNCcObl NPUOAUSUMCS K UCHOAHEHUO C80UX 00ewanull, u moeda
8 KaxcooMm dene modcem OelicmeumenvHo packpblmsCs <MUKPOKOCM HOMeEHYU-
aNbHOL npoueccyanvHoil peghopmul». Asmop uasrocmpupyem ceou udeu deaamu,
PACCMOMPEHHbIMU AHAUTICKUMU, PAHUY3CKUMU U AMEPUKAHCKUMU CYOaMUL.

Knrouesvie crosa: obewjanue om mencoyHapooHo2o apoumpaica, 3a2080p
npedcmasumeneii u apoumpos; HeHadaexcaujee eedeHue npoyecca KaK 0CHO8A-
Hue 015 00JIcaN08aHUSL; NAPAHOLUS HAOAEHCAe20 NPOUecca; CHPABeOAUBOCb,
NPUHUUN COCMA3AMeAbHOCMU; YCKOpeHUe apoumpaicHo2o pazoupamenscmea.

O O

1. Introduction

As someone who was originally a student of history, let me begin by re-
calling for you the distant past. Let me take you back exactly 125 years, to
a then little-heralded event that took place in cold, dark and foggy London
in the year 1892, at the launch of a new institution then called the London
Chamber of Arbitration: «This Chamber is to have all the virtues that the law
lacks. It is to be expedient when the law is slow, cheap where the law is costly,
simple where the law is technical, a peace-maker instead of a stirrer-up of strife»'.

It is interesting, in a revealing kind of way, to note how today these as-
pirations might vaguely amuse those of us who specialise in international

' E. Manson, The City of London Chamber of Arbitration, Law Quarterly Review, Vol. IX
(1893), p. 86, as cited in Alan Redfern’s article on the rising tide of judicialisation in inter-
national arbitration (see: A. Redfern, Stemming the Tide of Judicialisation in International
Arbitration, World Arbitration & Mediation Review, Vol. 2 (2008), No. 5, p. 22).

49



Constantine Partasides

arbitration. And that is because international arbitration today is often any-
thing but fast, cheap and simple. It often appears to be the very opposite of
peace-making.

If you ask one of my co-authors of the text book Redfern & Hunter on
International Arbitration, Alan Redfern, about the state of arbitration today his
eyes will narrow and he will talk darkly of the «rising tide of judicialisation»
that is now swamping the arbitration process. My other co-author, Professor
Martin Hunter, will talk even more dramatically of the death of the «golden
age» of international arbitration.

And even those of us that could not be accused of romanticising the past
must accept that something is being lost of the «promise» of arbitration. And
that is because that is what our clients — the consumers of the process — are
now repeatedly telling us.

So what is the promise of international arbitration, and how has it been lost?

2. Lost Promise

I heard someone once say that «every arbitration can be a microcosm of
potential procedural reform». Those ten words encapsulate a powerful idea.

As a young English litigator in the mid-1990s, I watched civil procedure
lumbering on with slow, microscopic incremental evolutions, punctuated by
once-in-a-generation leaps forward every few decades by grace of something
as revolutionary as Lord Woolf’s civil procedure reforms that took place in
England in the late 1990s.

In contrast, arbitration offered something altogether more exciting: con-
stant procedural progress in each and every case, leading you closer to proce-
dural perfection; not just in our lifetime, but by the time of our very next case.

That is the theory, but let us compare it to the modern reality of interna-
tional arbitration.

In contrast, the reality of modern international arbitration might be de-
scribed rather differently, as follows:

« a rigid standard-form procedure that is imposed by overly busy, un-
thinking arbitrators on over-busy, unthinking counsel regardless of the par-
ticular issues in dispute;

* a procedure that embraces the worst procedural traditions of all of
the participants in the process; that prioritises a procedural lowest common
denominator;

« a procedure that is now all too often punctuated throughout by the kind
of lawyer excess that has been labelled all foo appropriately as the «guerilla
tactics» of international arbitration;
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« and all at great expense, 10s of millions of dollars in legal fees is no
longer so unusual in a single international arbitration, and all taking far too
long, with half a decade no longer unusual in significant cases. I was involved
in a case — not as counsel, I hasten to add — in which the fees for the liability
phase alone, for one side, was over 30 million pounds.

So not so much a microcosm of potential procedural reform, as a muta-
tion into actual procedural degeneration.

For many, that is the modern reality of international arbitration. So how
can the next generation of arbitration leaders, that may include some of the
people in this room, put it right?

In order to put that right, we must first identify the causes of that lost
promise.

And one cannot address the subject of causes without dealing head on with
a suspicion that exists amongst some users that practitioners of international
arbitration — counsel and arbitrators alike — have a commercial interest in
making the process as complex and as costly as possible.

For Professor Pierre Lalive, one of the late, great master-craftsmen of
arbitration speaking at the beginning of that modern mutation, the conduct
of arbitrations had itself become big business, and in his view this explains the
increasingly expensive manner in which arbitrations are conducted.

So is there a grand conspiracy amongst the initiated?

Well you might think that you couldn’t possibly expect this speaker —
someone ensconced in the «big business» of arbitration for 20 years — to con-
firm that suspicion. And you would be right; I won’t confirm it. Not because
I am not willing to deal with the allegation openly, but because I think it is a
misdiagnosis. I believe that it confuses cause and effect.

Arbitration has become big business, and that is partly the consequence
of its modern procedural symptoms. But there is a deeper cause of those
symptoms — less convenient, and more pervasive. And that cause is itself a
consequence of arbitration’s success.

As arbitration emerges from its past as a procedural exoticism to become
a mainstream method for resolving international commercial disputes, so the
constituency of arbitration practitioners and users has grown exponentially.

With that growth, new counsel participants in the process — often very
experienced national court litigators — are importing into the process their
litigation practices. They do so not self-servingly because such practices are
more lucrative for counsel, but because they consider those practices to be
part and parcel of doing their level best to defend their clients’ interests.

And they are doing so on behalf of the second growing constituency: the
constituency of users, our clients. Many of whom are themselves schooled in
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court litigation practice, and are ready simply to accept those methods proposed
by their counsel as being part and parcel of the best defence of their interests.

That leaves us with one constituency that hasn’t grown sufficiently: the
constituency of arbitrators (and that raises other problems of over-extension
and unavailability that I won’t discuss today). But arbitrators tend not to push
back against counsel-initiated, client-supported procedural initiatives because
they have been imbued with an instinct — perhaps not an unhealthy one — to
defer to the parties’ procedural preferences in an effort to protect the legiti-
macy of their process, and the enforceability of its end product — the award.

So the individual motivations of each of the participants may not be ne-
farious. Indeed, I might even suggest that they are individually respectable.
But throw them all together, and the combined effect leads to the very op-
posite of the promise of a business-like method of efficient dispute resolution
that international arbitration could be.

3. Attempts to Rediscover the «Promise»

If those are the causes of the lost promise, let us turn next to the means
by which we might address the resulting disappointment and rediscover that
promise.

There are many answers to this question. Indeed, there is now an arbitra-
tion sub-industry in diagnosing and treating arbitration inefficiency.

As a result, there are multiple diagnoses and multiple treatments. But |
believe that they can be reduced to one over-arching diagnosis and one over-
arching treatment to my mind, and they are these.

My one over-arching diagnosis of the problem is this: the prevailing pre-
disposition for Tribunals to prioritise consensus on issues of procedure, by
trying to give both sides what they want.

« If a Claimant files a 250-page Statement of Claim, the Tribunal will
neither stop it, nor direct less prolixity in future.

« If a Respondent wants five months or more to file its Statement of
Defence, many tribunals will often accede to that request with little question.

« If counsel are not available for the earliest hearing date, a tribunal will
usually accommodate them and look for later dates, perhaps much later, when
counsel tells the Tribunal that they are available.

Why do arbitrators do this?

The cynical answer is that they are appointed by counsel and, while this
fact won’t impact their decision on the merits, this often does leave arbitrators
reluctant to be tough with those same counsel on their general procedural
requests.
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The less cynical answer, which is the one I choose to focus on today, is
that arbitrators are fearful of taking robust procedural decisions that deprive
parties of procedural opportunities they want, for fear of giving a losing party
a due process basis for challenging an award.

This featured in Queen Mary’s International Arbitration Survey of modern
perceptions of arbitration by its users and practitioners, and was labelled by
it «Due process paranoia».

Now as someone once said, just because someone is paranoid, doesn’t
mean that they are wrong. But in this case, in most circumstances, they are
wrong to be paranoid. Because «due process» requires only a reasonable and
equal opportunity to be heard, not an exhaustive opportunity to determine
yourself the opportunity to be heard. And awards, for the most part, will
not be «set aside» or «unenforced» because Tribunals have not given a party
everything it wants procedurally.

Let me recount to you a recent experience I had before the English court.

It was an experience of court derived from an arbitration which is a matter
of public record so I can talk a little bit about it.

The case involved a claim brought by my clients, two independent oil
companies based in the Middle East, against the Kurdistan Regional Govern-
ment of the Kurdistan Region of Iraq, a semi-autonomous region that has its
own constitutional capacity to enter into upstream contracts in relation to its
region separate from the Federal Government of Iraq.

Without going into the details, suffice it to say for present purposes that,
the KRG entirely stopped making all payments under an upstream contract
entered into with my clients, which allowed it to continue to take petroleum
products entirely for free, and in the process, and as it well knew, opened my
clients up to the real risk of insolvency and collapse that might come about
long before a final award in the arbitration.

On this basis, we applied for urgent interim relief to preserve the status quo
pending a final decision on the merits, to the effect that the Tribunal order
the KRG to pay an uncontroversial amount in respect of production that it
was still receiving from our clients on an interim basis pending the final award.

The Tribunal ordered such interim relief, but our opponents disregarded
that order, citing amongst other things that all of the spare cash it had was being
used to finance the Peshmerga in its righteous fight against ISIS who were bear-
ing down on the capital of the KRI in Erbil, less than 100 miles east of Mosul.

In the face of the KRG’s disregard for the Tribunal’s interim order, we
made use of an avenue that exists under the English arbitration act to trans-
form that order into what is called in England a «peremptory order», that if
unperformed can be taken in turn to the court and transformed into, and
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enforced as, a court order. A failure by our opponents to perform an English
court order would, in turn, raise for them the risk of contempt in court, which
was not purely academic given that some senior representatives of the KRG
had sizeable private homes on the outskirts of London.

Our Tribunal followed the logic of our approach, and acceded to the
transformation of their interim order into a peremptory order, and to our
request that we be allowed to seek enforcement of that peremptory order
before the English court.

That brings me to the English court procedure which is the purpose of
this little detour.

» Because the arbitral process of making our application for interim relief,
then converting it into a peremptory order, then getting approval from the
Tribunal to enforce it from an English court, before we could finally enter the
doorway of the English court took a period of many months.

* In comparison, the process before the court to seek to enforce our
peremptory order was over in a matter of weeks.

» And that court process culminated in an email exchange between the
judge and the parties during the five days before our scheduled court hear-
ing in which the judge ordered the applicant to make its submissions on a
Tuesday, ordered the respondent to file its response by midday on a Thursday
so that he, our judge, could render his decision by close of business on that
same Thursday; which is precisely what he did.

* The logic for such expedition was that the parties, by this time, knew their
case, the facts, and their arguments, inside out. On this basis, a fair opportu-
nity to present their respective cases could be done, in the view of the judge,
within the space of a single week.

* And, in the event, the judge was right; we presented our arguments in
the space of a few days, the respondent replied to those arguments in the
space of less than two days, and a decision was rendered before the end of
the very same week.

* Yes the submissions were shorter, but our respective opportunities to
present the key arguments were not deprived, and justice was done — as it
should be — swiftly.

All this happened while we waited for a final hearing in the arbitration
that those court proceedings were designed only to support. Was that a lack
of due process? No, both parties represented by experienced counsel had an
adequate and equal opportunity to explain their position.

Would it have become a «due process» problem if it had happened in the
arbitration procedure itself? I say: in precisely the same way, of course not,
surely the same due process standard must apply whether it be a judicial or
arbitral process.
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And if you have any doubt in my confidence on this point let’s look to-
gether at the decisions that exist across national courts that show how unlikely
it is for a robust procedural decision to become a lack of due process.

The line is not fine, and it is not difficult to identify. Let us identify its
contours by looking at a French court decision and an English court deci-
sion and a US court decision on what does and does not constitute a valid
due process complaint.

First on what does constitute a valid due process complaint, we turn to
the French Cour de Cassation, and its landmark decision in Overseas Mining
Investments Ltd. v. Commercial Carribean Nique'.

The case involved a breach of a joint venture agreement to exploit nickel
deposits in Cuba. Following the Defendant’s repudiation of the joint venture,
the Claimant invoked the agreement’s arbitration clause and sought damages
for lost profits. The Tribunal held that the Claimant was entitled to more than
US$50 million in damages. Crucially, however, in its award the Tribunal
rejected the lost profits argument raised and chose to award damages based
on a loss of a chance. This was a different legal basis which was neither raised
nor discussed before the parties.

The French Cour de Cassation held that this amounted to a violation of
due process, under the «principe de la contradiction», which entitles both
parties must have the opportunity to present arguments on the law and facts
that form the basis of the award. In this case, the Tribunal acted sua sponte and
reached its decision on a basis that the parties were not given the opportunity
to contest: «...that by failing to invite the parties to explain themselves on this
point, the arbitrators have ignored the principle of contradiction...»’.

That is the principe de la contradiction, for which the key word is «oppor-
tunity». This focus on opportunity is echoed by the English courts and their
judgment of what is not sufficient to amount to a valid due process complaint.
And so we come to the case of Minmetals Germany GmbH v. Ferco Steel Ltd.’

The background to this case requires more of an explanation. It concerns a
dispute over a sale contract under which the Respondent (hereinafter — Seller)
agreed to sell steel components to the Claimant (hereinafter — Buyer). The

Overseas Mining Investments Ltd. (OMI) ¢/ Commercial Caribbean Niquel SA (CCN), Cass. 1°
civ., 29 juin 2011, pourvoi n” 10-23.321, Bull. civ. I, n° 125 <https://www.legifrance.gouv.fr/
affichJuriJudi.do?idTexte=JURITEXT000024292579> (last accessed — 20 February 2018).

«...Qu’en omettant d’inviter les parties a s’expliquer sur ce point, les arbitres ont méconnu le
principe de la contradiction...» (Ibidem (free translation)).

*[1999] 1 All ER (Comm.) 315 <http://www.newyorkconvention.org/11165/web/files/docu-
ment/1/8/18550.pdf> (last accessed — 20 February 2018).
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Buyer, in turn, sold the steel components to a Chinese subsequent buyer. A
dispute arose over the quality of the components delivered, the Chinese subse-
quent buyer rejected the goods and the Buyer initiated arbitration proceedings
against the Seller in China seeking lost profits on its sub-sale.

The same Tribunal had previously arbitrated a dispute between the
Buyer and the Chinese subsequent buyer. And a due process issue arose
because the Tribunal referred to its award in the subsequent sale arbitration
in its later award made in favour of the Buyer against the Seller. This was
controversial because the subsequent sale award had not been introduced in
evidence in the arbitration proceedings between the Buyer and Seller. This
led to a Chinese court remitting the dispute to the Tribunal on the basis
that the Seller had not been afforded the opportunity to present its views
concerning the sub-sale award. In the resumed arbitration proceeding,
however, the Seller did not ask to see the subsequent sale award or make any
submissions on the propriety of the Tribunal’s reliance on it. The second
award maintained the first award.

The Seller then sought to resist recognition in the English courts of the
awards on the grounds that it had been unable to present its case on the
sub-sale award. The English court found that the Seller had been given the
opportunity to present its case at the resumed arbitration but failed to take
advantage of that opportunity. So we see that there is no lack of due process
as long as a party is given an adequate opportunity to present its case. « Where,
however, the enforcee has, due to matters within his control, not provided himself
with the means of taking advantage of an opportunity given to him to present his
case, he does not in my judgment bring himself within that exception to enforce-
ment under the Convention»'.

The third case I will refer to, Karaha Bodas v. Pertamina, is a decision of
the District Court for the Southern District of Texas’. On review, it confirms
the high hurdle that rightly exists to establish a violation of due process.

This case involved a joint venture between the Claimant and the De-
fendant, a state-owned Indonesian oil and gas corporation, to produce and
develop geothermal energy (that’s volcanic energy). After the project was
underway, the Indonesian government issued a decree indefinitely postpon-
ing the project. The Claimant commenced an UNCITRAL arbitration in
Geneva pursuant to an arbitration clause in the joint venture, and obtained

" [1999] 1 All ER (Comm.) 315, p. 13 (Colman J).

Karaha Bodas Co. v. Perusaan Pertambangan Minyak Dan Gas Bumi Negara (Pertamina),
190 F. Supp. 2d 936 (S.D. Tex. 2001) <https://law.justia.com/cases/federal/district-courts/
FSupp2/190/936/2504161/> (last accessed — 20 February 2018).
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an award of over US$260 million in damages. The Defendant then sought to
resist the Claimant’s attempts to enforce the award before the District Court.

For present purposes, 1 draw your attention to the Defendant’s challenge
of two procedural orders made by the Tribunal. The Defendant argued that it
was not afforded due process because it was denied a request for continuance
and additional discovery after the Claimant filed a rebuttal which allegedly
included a new position.

The Court reviewed the authorities on due process to hold that these proce-
dural decisions did not breach due process but fell within an arbitral tribunal’s
broad procedural discretion: «The fundamental requirement of due process is
the opportunity to be heard at a ,,meaningful time and in meaningful manner*.

<>

In any event, these procedural decisions were well within the reasonable
exercise of the Tribunal’s discretion. These decisions did not prevent Pertamina
from having a meaningful hearing. They do not rise to the level of fundamental
unfairness necessary to deny enforcement of the arbitration award»'.

So this leads to my one over-arching treatment of the problem that leads
to the «lost promise of arbitration»: let not our arbitrators confuse due process
for what I will call «undue process».

* The former requires only a reasonable and equal opportunity to be heard.

» The latter stops the process being what it can be, what it was meant to
be; what users have a right to expect it to be.

What does this mean in concrete terms? It means:

» more frequently, our arbitrators should find themselves saying no to
the parties’ procedural proposals;

» more frequently, our arbitrators should find themselves imposing dead-
lines, imposing page-limits, imposing day limits for hearings, and enforcing
those decisions when a party fails to comply;

» more frequently, our arbitrators should drive the procedure, rather than
be content to be passengers until the merits hearing approaches.

Such arbitrator control of the process will not create serious due process
risks.

What is more, it will not damage an arbitrator’s reputation amongst ap-
pointing counsel who are increasingly frustrated by the «passenger arbitrator».
Indeed, to the contrary, in my experience counsel are increasingly looking
for arbitrators who will be the very opposite.

In this way, arbitration can once more fulfil its promise, so that each and
every case can truly be «a microcosm of potential procedural reform».

' 190 . Supp. 2d 936, 949, 952 (S.D. Tex. 2001) (quoting: Iran Aircraft Indus. v. Avco Corp.,
980 F.2d 141, 146 (2d Cir. 1992)).



APBUTPABUJIbHOCTb CNOPOB B CBETE POCCUNCKON
KOHUENUMN «KOHUEHTPALIUU OBLLECTBEHHO
3HAYMMDIX NYBJINYHDIX SJIEMEHTOB»

M.C. KaluHuH,
TTOMOIIHUK IOPUCTA B TIPAKTUKE pa3pellieHUsl CIIOPOB,
Norton Rose Fulbright (Central Europe) LLP

Cmamus nocesweHa aHaiu3y u Kpumuke 803HUKUell 8 pOCCUlICKoll cyded-
HOIl npakmuke NOCAeOHUX Aem MeHOeHYyUU 02PaHuYeHus apoumpaduibHocmu
CO CCBLIKOIL HA «<KOHUEHMPAYUI0 00UeCMBEHHO 3HAYUMBbIX NYOAUYHBIX INeMEeH-
moe». Aemop HauuHaem ¢ AHAAU3A CAOICUBULIUXCA 8 PA3BUMbBIX NPABONOPAOKAX
NPUHYUNOB 02PaAHUHeHUs apoumpabuabHOCmu, a makice 0630pa paseumus
apoumpabusbHoCmu 8 poCcCUiicKom npaee.

Hcxoos uz coenannbix 6 nepeoii vacmu cmamou 86160008, AGMOP OMCMAU-
6aem me3uc, c021acHO KOMOPOMY 02paHuuerue apoumpaduibHOCMU cO CCbLa-
KOll Ha «KOHUEHMpPayuio 00uecmeeHHo 3Ha4UMbiX nYOAUHHbIX I1EeMEHM08»
HecocmosmenvHo U NPOMUBOpe*Um KaK yCmos8uemycsi MejicoyHapooHoMy
nodxody Kk apbumpabuibHocmu, maxk U HOpMam U RPUHUURAM POCCULICK020
3aKoHOO0amenbcmea.

Karouesoie crosa: apoumpadbusbHocms,; Kpumepuu apoumpadusbHoCmu;
KOHUeHmpayus 00uecmeeHHo 3HaUUMbIX NYOAUUHBIX INEMEHMO8.

O O

58



ARBITRABILITY OF DISPUTES AND THE RUSSIAN
DOCTRINE OF «<CONCENTRATION OF IMPORTANT
PUBLIC ELEMENTS»

MIiKHAIL KALININ,
Paralegal at the Dispute Resolution Group,
Norton Rose Fulbright (Central Europe) LLP

The article scrutinises and criticises limitation of arbitrability with reference
to «concentration of important public elements» that developed in Russian court
practice over the last few years. The author first analyses principles for limitation
of arbitrability adopted in developed jurisdictions and then provides an overview
of the general trend on arbitrability in Russian law.

With inferences from the first part of the article in mind, the author argues
that limitation of arbitrability of disputes based on the doctrine of «concentration
of important public elements» is unfounded. It is suggested that the doctrine con-
tradicts both the internationally accepted principles for limitation of arbitrability
and the Russian law.

Keywords: arbitrability; principles of arbitrability; the doctrine of concentra-
tion of important public elements.
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1. Benenue

B nocnenHue aecaTuiaeTrs BO BCeX pa3BUTHIX MPaBONOPSIAKAX Habo1a-
eTCs IPKO BhIpaXkeHHast TEHASHIINS K pacIliupeHnIo cepbl apOUTpadUIIb-
HBIX' cTTOpOB. B pe3ynbrare Takoii «cMepTh HeapOUTPAOUIBLHOCTH» TTOUTH
HE 0CTaJIOCh KOMMEPUYECKUX CIIOPOB, KOTOPbIE HEJIb3s1 ObLIO Obl pa3pellnTh
MOCPEACTBOM apOuTpaxa’.

Tem He MeHee poccuiicKas cyaeOHast TpaKTHKa J0CTaTOUHO YacTo U He-
OXMJIAHHO MEHSIETCSI U CUCTEMATUYEeCKU IIPU3HAET OOILMPHbBIE Y MTPUHIIUIII -
aJIbHO BaKHBIE JIJISI TPAXKIAHCKOTO 000pOTa KaTeropruM CIIOpOB HeapOUTpa-
ownbHbIMU. Tak, cymabl cHavaja Mpru3HaBaid HeapOUTPaOUIbHBIMU CIIOPHI
0 IIpaBax Ha OOBEKThI HEJIBMXXKMMOCTH, a 3aTeM — KOPIOPAaTUBHBIE CIIOPLI.
Kak 13BecTHO, CITyCTsI HECKOJIBKO JIET 00€ KaTeropyu CriopoB ObLIM ITPU3HAHbI
apOUTPaOMIBLHBIMU, XOTSI U C PSIZIOM HEOITHO3HAYHBIX (U TTIOUTH HE UMEIOLINX
3apy0eKHBIX aHAJIOTOB) OrpaHUUYeHUI B chepe KOPITOPAaTUBHBIX CITOPOB.

OpHako OByMsI HamajgkaMu Ha apOuTpak B 4acTU apOUTPaOUIbHOCTUA
CITIOPOB CYbI PN He OrpaHUIMBaThCS U ¢ 2014 r. HauaIM HOBBIN «Kpe-
CTOBBII 1OX0/». Ha 3T0T pa3 HeapOMTPaObUIbHBIMU ObUIN MPU3HAHBI CIIOPHI
C «KOHILIEHTpaLIKeil 0011eCTBEHHO 3HAYMMBIX ITyOJIMYHBIX 3JIEMEHTOB>.

Kak 1 B IBYX NpeabIayIInX cayJasx, KOHLUEMIIUs «KOHIEHTPALUH ITy-
OJIMYHBIX JIEMEHTOB» TIPU3HAET HeapOUTPAOMIBLHBIMU CITOPHI, BOSHUKAIOIIIE
B OTHOM 13 CaMbIX OOLIMPHBIX U BAXKHBIX IIPABOBBIX M1 9KOHOMMYECKUX Chep.
Ho Ha aT0T pa3 cynebHas mpakTyKa 3aX0IUT Ha IIar Jajiblile: OrpaHuYeHUsI
HE IPOCTO KAacaloTCsl BaxKHOM chepbl 9KOHOMUKH, HO COBEPLICHHO HEIPe-
CKa3yeMbl U «3apakaloT» BCe HOBbIC BUJIbI IIPABOOTHOILIEHUI. Tak, Cyabl
yKe IprU3HaBaIu HeapOUTPaOUIbHBIMU CIIOPHI, CBSI3aHHBIE C IIPUMEHEHUEM
Jlecnoro konekca P®, yrparusiuero cuiny PenepaibHOro 3aKoHa ot 21 urosis
2005 r. Ne 94-M3 «O pa3melleHn 3aKa30B Ha ITOCTABKY TOBAPOB, BHITTOJ-
HeHue padoT, OKa3aHUe YCIIYT ISl TOCYIAPCTBEHHbBIX U MYHULIMTIATbHBIX
HyXI» (nanee — MenepaibHbIi 3aKOH O pasMEIeHNN 3aKa30B), (peaepasib-
HbIX 3aKOHOB OT 21 mrojist 2005 1. Ne 115-®3 «O KOHLIECCMOHHbBIX COIJIalle-
HUsIX» (nasiee — PDenepaybHbIii 3aKOH 0 KOHIIECCUOHHBIX COIJIAlICHUSIX),

ITox HeapOGUTPAOMITBLHBIMU ITOHUMAIOTCST CITOPBI, 00BEKT KOTOPBIX HE MOXET OBITh Mpe-
METOM apOMTpaxXHOro pazoupateabcTBa. Mcronb3yemblii B Poccuu TepmuH «(He)apou-
TPaOUJILHOCTb» SIBJISIETCS KaJTbKOM C aHIJIMICKOTO TepMUHa «(in)arbitrability».

> Cwm.: Youssef K. Chapter 3. The Death of Inarbitrability // Arbitrability: International &
Comparative Perspectives (= International Arbitration Law Library. Vol. 19) / L.A. Miste-
lis, S.L. Brekoulakis (eds.). Alphen aan den Rijn: Kluwer Law International, 2009. P. 47—
68; cM. Takxke Born G.B. International Commercial Arbitration. 2™ ed. — Alphen aan den
Rijn: Kluwer Law International, 2014. Ch. 6.
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ot 22 mons 2005 r. Ne 116-D3 «O6 0cobbIx 5KOHOMUYECKMX 30HaX B Poc-
cuiickoit Penepannn» (nanee — PenepanbHblil 3aKoH 00 0D3), ot 18 utons
2011 r. No 223-dP3 «O 3aKyIKax TOBapoB, paboT, YCIIYT OTAEIbHBIMU BUIAMU
OPUANYECKUX JINL (1anee — PenepaibHbIN 3aKOH O 3aKYITKax), OT 6 OKTSIOpsI
2003 . No 131-M3 «O6 061mMX MPUHIMITAX OPraHMU3aLMKi MECTHOTO CaMOy-
npasieHust B Poccuiickoit Meneparum». [1pu a3TOM yKazaHHbIE (enepaabHbIe
3aKOHBI ITPSIMO HE YCTaHABJIMBAIOT 3aMpeT Ha Iepeaady CIIopOB B TPETEHCKUIA
Cya, KakK TOro Tpedyer, Harpumep, 11. 8 4. 2 cr. 33 AIIK PO®.

B Hacrosuieii pabote npeanpuHUMAETCs MOMbITKA YCTAHOBUTD 110~
JINTMKO-TIPABOBbBIC 1IEJIM MIPU3HAHMS ONPEISICHHBIX KATETOPUI CIIOPOB
HeapOUTPaOUIbHBIMU, a TAKXKEe MPUHLUIIBI IPOBEACHUST TPAHUILIBI MEXITY
apOUTPaOMIBLHBIMU U HeapOUTPAOUJIBHBIMU CITOpaMU. ABTOp aHATU3UPYET
MOJIXOI, YCTOSIBIIMIACS B Pa3BUTBIX 3apyOeKHBIX I0PUCIUKLIMAX (pa3. 2),
a Tak>ke KOPOTKO OIMUCHIBAET OOIIYI0 KAaPTUHY Pa3BUTHS apOUTPaOUIbHO-
ctu B Poccuu (pasn. 3). [Tocne 3Toro Ha OCHOBaHUU CIEaHHBIX BEIBOJIOB
MOABEPraeTcss KpUTUKE MOSIBUBIIASICS B POCCUICKOM CyneOHOM MpaKTUKe
KOHLICIIIUSI «KOHLIEHTPALUK IYOJIMYHBIX 3JIEMEHTOB», B TOM YUCJIE B ac-
MEKTE e¢ COOTBETCTBUSI POCCUIICKOMY IIPaBy (B YaCTHOCTH, C y4ETOM pedop-
Mbl apOUTPAXKHOTO 3aKOHOIATEJILCTBA), a TAKXKE COBPEMEHHOMY MOIXOLY
K OrpaHMYEHMIO apOUTPAOMIIBHOCTH CIIOPOB, YCTOSIBIIEMYCSI B Pa3BUThIX
npaBonopsiakax (pasm. 4).

CrieiyeT TakXXe OTMETUTh, YTO HA MOMEHT HallMCaHMs HACTOSILIEI CTa-
TbU Ha u3yyeHun y cyneit KC P® naxomurces 3ampoc No 13643/15-01/2017,
HanpasieHHbIIE BC P® B pamkax aena Ne A40-165680/2016'. ABrop pabo-
ThI BBIPAXXaeT HaIeXk/Iy, UTO 0 pe3yjbTaTaM PacCMOTPEHUST YKa3aHHOIO
3arpoca KC P® moysoxXuTt KoHell o4epeaHOi BoJIHE HEOOOCHOBAHHOIO
orpaHMYeHUs apOUTPAOMILHOCTH I'PaXKIaHCKO-IIPABOBBIX CIIOPOB.

2. IIpuHOMNGI IPU3HAHKS CIIOPOB HEAPOUTPAOUIHLHBIMHA

B coBpeMeHHOM TTpaBe CI0KUIOCh TOHMMaHNE KOMMEPYECKOTO apOu-
TpaXa Kak albTepHaTUBHOIO CIIocoba pa3pelieHst KOMMEPUECKUX CTIOPOB,
OCHOBAaHHOTO Ha COTJIallleHUN CTOpoH’. beccrmopHo, KoMMepuecKuii apou-
Tpax SIBIISIETCS YACTHBIM MHCTUTYTOM M HE MOXET MOJTHOLIEHHO 3aMEHUTh
c000ii TocynapcTBeHHbIM cya. Hampumep, He BbI3bIBa€T COMHEHUI, YTO

' Cwm. Onpezesenne BC P® ot 23 okrsi6pst 2017 1. Ne 305-DC17-7240 1o meny Ne A40-
165680/2016.

CM.: Gaillard E. Legal Theory of International Arbitration. Leiden: Martinus Nijhoff Pub.,
2010.
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apOUTpP HE MOXKET BHIHECTH IIPUTOBOP I10 YTOJOBHOMY JEIYy, HAJOXUTh
aJIMUHUCTPATUBHBII ITpad 3a HapylIeHUe aHTUMOHOIIOJIBHOIO 3aKOHO-
JATeJIbCTBA WJIM OTMEHUTD [IOCTAHOBJICHHE ITPaBUTEIbCTBA'.

B xadecTBe OTIPaBHOM TOYKM HAYHEM C pacCMOTpeHMst HopM KoHBeH-
1 OOH o npu3HaHuM ¥ TPUBEACHUY B UCTIOJIHEHWE MHOCTPAHHBIX apOu-
TpaxxHbIX petenuii (Hoto-Mopk, 10 utons 1958 1.) (nanee — Huto-Mopk-
ckast konBeHmst). Cratbst 11(1) Hpto-MopKcKoit KOHBEHLIMM 00sI3bIBAET
CyJIbl IIepeIaBaTh B apOMTPaXK TOJIBKO CIIOPhI U3 ITPABOOTHOIICHMS, «006eKMm
KOmopo2o modcem Oblmb NpeomMemom apoumpaicHo2o pazoupamenscmeas.
Kaxnoe rocygapcTBo caMo ornpeaensieT cdepy apouTpabuiIbHbIX CIIOPOB’
M UCKJTIOYAET U3 HEee CIIOPbI, PACCMOTPEHUE U pa3pellieHue KOTOPDIX SIBJIsI-
€TCsI IPepOraTUBOi rocy1apCTBEHHBIX Cya0B’. PaBHbIM 00pa3om TuroBoit
3akoH FOHCUTPAIJI o MexxayHapogHOM TOPTOBOM apOMTpake CONEePKUT
nosioxkeHue (cT. 1(5)), B COOTBETCTBUU C KOTOPBIM OH «He 3ampazueaem
deiicmeiie 1100020... 3aKOHA. .. 8 CUAY KOMOPO20 ONpedeseHHble CNOPbL He MO2YM
nepedasamocsi 8 apoUMpatc».

ITo MHeHMIO aBTOpa, MOXHO BBIICIUTD IBA B3aMMOIOIOJHSIONIMX (DaK-
TOpa HeapOUTPaOMILHOCTU CITIOPOB. Bo-TiepBhIX, CITOp MOXET He Mora-
JaTh B OUEPUYECHHYIO 3aKOHOIATEILCTBOM Cepy apOuTpabUIbHBIX CIIOPOB
(HarpuMep, KOMMEpPYECKKX CIIOPOB O MpaBax, KOTOPbIMU CTOPOHBI MOTYT
CBOOOIHO pacIiopsiKaThCs, 3aKJIIOUNB MUPOBOE coralieHue)’. Bo-Bropeix,
B OTHOLIIEHUU OIPEIeICHHON KaTeropuu apouTpabuIbHbIX 110 00IIeMY
MpaBUJIy KOMMEPYECKUX CIIOPOB 3aKOHOAATEIeM MOXKET ObITh CACIaHO
HUCKJIIOUeHHe, 3alpeliailiee ux pa3peiieHue B apoutpaxe. [Ipumepom
TAKOr0 MCKJIIOYEHHUSI CIYXKUT 3aIlpeT pa3pelleHus: B apOuTpaxe e o 6aH-
KPOTCTBE.

CwM.: Blackaby N., Partasides C., Redfern A., Hunter M. Redfern and Hunter on Interna-
tional Arbitration. 6™ ed. — Oxford: Oxford University Press, 2015. P. 110; Mistelis L.A.
Chapter 1. Arbitrability — International and Comparative Perspectives. Is Arbitrability
a National or an International Law Issue? // Arbitrability: International & Comparative
Perspectives (= International Arbitration Law Library. Vol. 19) / L.A. Mistelis, S.L. Brek-
oulakis (eds.). P. 2—3.

> Cwm.: ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Hand-
book for Judges. — The Hague: ICCA, 2011. P. 63 <http://www.arbitration-icca.org/me-
dia/1/13890217974630/judges_guide_english_composite_final_jan2014.pdf> (mocnenxee
nocemeHue — 15 despans 2018 r.).

> Ibid. P. 105.

Cwm.: Lew J.D.M., Mistelis L.A., Kroll St. M. Comparative International Commercial Arbitra-
tion. The Hague; L.; NY: Kluwer Law International, 2003. P. 194—195 (fn. 43—45); Black-
aby N., Partasides C., Redfern A., Hunter M. Op. cit. P. 110 (fn. 183).

62



Ap6UTPabUNbHOCTb CNOPOB

K coxaneHuio, ucuepribiBaroliye onpeaeaeHus apouTpaduabHOCTUA
IOYTH HE BCTPEYalOTCsl HU B IOKTPUHE, HU B 3aKOHOAATEILCTBE WJIX IPABO-
MPUMEHUTENIbHOM TTpakTrKe. CyIiecTByoIIMe 1e(UHULNA OOBIYHO KPaTKO
ONMCHIBAIOT JAeiicTBUE (HE)apOMTPaOUIbHOCTU KaK MPUHIIUIIA, HO PEIKO
YIIOMMHAIOT IPUYMHBI U LIeJIM IPU3HAHKS CIIOPOB HeapOUTPaOUIbHBIMMU.
MoXHO MPUBECTHU CIIEAYIOLINE XapaKTePUCTUKM (He)apOUTpaOMILHOCTH,
BCTPEYaOIMeCs B JOKTPUHE:

— HeapOUTPaOMIbHBI CIIOPHI, «KOMOpble 8 COOMEEMCMEUU ¢ Onpede-
AEHHbIM HAUUOHAAbHBIM NPABOM HE MO2Ym Oblb pa3peuieHbl NOCPeocmeom
apoumpaxca»';

— apOUTPAOMIILHOCTD «C800UMCs K OnpedeneHUo Kameeopuii cnopos,
Komopble mo2ym Obimb paspeuervl nNocpeocmeom apoumpaica, u Kameaopuil,
KOMopble OMHOCAMCA K UCKAOUUMENbHOU KOMNEMeHYUU CY006»’;

— «CCbLAKA HA HeapOumpabuibHOCMb KAK OCHOBAHUE 045 0MKA3d No
cm. V(2)(a) Horo-Hopkckoii Koneenyuu docmynna, ko2da o0sekm cnopa 3a-
Xeamoleaem npasoomHOULeHUsl, NOOCYOHbIE UCKAIOUUMEAbHO CYoam»”,

— apOUTPaOUIIBHOCTb — 3TO «yCaA08Ue, npU KOMOpomM mpemeiicKuil cyd
MOoJiIcem NPU3HAMb CE0H I0PUCOUKYUIO»; «onpedetenue cihepobl npasa paspe-
Wumo Cnop 6 apoumpasice»’.

Jnst ueneit gaabHENWIIEro aHajan3a poCCUIMCKOTO TToIxXoAa K cropam
C «KOHLIEHTpaIIMel 00111eCTBEHHO 3HAYMMBIX ITYOJMYHBIX 3JIEMEHTOB» HILKE
OyIeT OCyILEeCTBICH aHaJIU3 KPUTEPUEB U MIPUUUH, 110 KOTOPBIM T€ WJIX
WHbIE KATETOPUU CIIOPOB MTPU3HABANIUCH (He)apOUTpaOMIBLHBIMU B IPaBO-
MPUMEHUTEIBHOM MPAaKTUKE MHOCTPAHHBIX rocynapct. [1pu aToM ¢ yye-
TOM 00beMa U lieJiell HACTosIIIel pabOThl aKLIEHT OYIeT clejlaH UMEHHO
Ha OOILMX IPUHIIMIIAX, a HE Ha BCEOObEeMITIOLLIEM MCCIIeI0BAaHUN KaTeropuit
CIIOPOB, apOUTPAOMIBLHOCTh KOTOPHIX BbI3bIBAET BOIIPOCHI.

MMeHHO TaKoil mMoaXo MpeacTaBisieTcss HauboJjiee YMECTHBIM C yde-
TOM TOTO, YTO paccMaTpuBaeMasi aBTOPOM KOHIICITIIMSI «KOHIIEHTpa-
LMK OOIIECTBEHHO 3HAUYMMBIX ITyOJIMYHBIX 3JIEMEHTOB» HE OTHOCUTCS
K KOHKPETHOI KaTeropuu CIiopoB, a IPUMEHSIETCS CylaMM, €CJIM HakKa-

' Cwm.: Born G.B. Op. cit. P. 944.
O Blackaby N., Partasides C., Redfern A., Hunter M. Op. cit. P. 109.

*  Cwm.: ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook
for Judges. P. 104.

CM.: Brekoulakis S. Chapter 2: On Arbitrability: Persisting Misconceptions and New Areas
of Concern // Arbitrability: International & Comparative Perspectives (=International Ar-
bitration Law Library. Vol. 19) / L.A. Mistelis, S.L. Brekoulakis (eds.). P. 39.

> Cwm.: Youssef K. Op. cit. P. 49.
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MJIUBAETCSI HEKOTOpasi KpuTU4yeckasi Macca (pakTopoB, yKa3blBaIOIINX,
0 MHEHUIO CyJa, Ha HeapOUTPaOUILHOCTD CIIOpa B CBSI3U C €TO My0Iny-
HOM 3HAYMMOCTBIO.

2.1. ApbumpabuisHoCcmb HACMHONPABOBLIX MPEOOBAHUI

Haunewm aHanu3 3apy0exXHOl NTPaKTUKU ¢ U3BeCTHOTO aena Mitsubishi
Motors Corp. v. Soler Chrysler-Plymouth, Inc.', 63 KOTOPOTro He OOXOIUT-
cd, TIoXaJnyi, HU ogHa padboTa Ha TemMy apouTpadbuiabHoCTU. PemeHue
BepxosHoro cyna CIIIA 06 apOouTpaObUIbHOCTH CIIOPOB, 3aTparuBaloIInx
AHTHMOHOIIOJIbHOE peryinupoBaHue (T.e., 6eccrnopHo, cdepy npasa, pery-
JIMPYIOLIYIO OOIIECTBEHHO 3HAUMMbIe OTHOIIEHUS), SIBISIETCSI OCOOEHHO
MOKa3aTeJIbHBIM, TTIOCKOJIbKY B HEM ITOAPOOHO aHAJIM3UPYIOTCSI apryMEHThI
KaK 3a, Tak W [IPOTUB IIPU3HAHKS TAKUX «OOLIECTBEHHO 3HAYMMBIX»> CITOPOB
apOUTPaOMITLHBIMU.

B paccmarpuBaeMom Jesie CTOPOHBI JOTOBOPUIIUCH O TIepeaue pa3Ho-
rIacuii B apouTpax, aiMUHUCTPUPYEMbIi OCHOBaHHBLIM B SlmoHun apou-
TPaXKHBIM YYPEXKICHUEM, a TAKXKe MOAYMHIIM OCHOBHOE COIIAIICHUE TPaBy
IBeituapuu. 3asiBUTENIb B aMepUKAHCKUX Cydax — KoMmaHus Soler — yT-
BepxKaania, 4To U30paHHBIN €10 CITOco0 3allIUThI (TpedoBaHME O BhITLIATE
0c000ro Buia YOBITKOB 32 HApylIEHNE aHTUMOHOIIOIBHOTO PEryIMPOBAHMS )
OCHOBaH Ha aHTUMOHOTOJIbHOM 3akoHomaTeabcTBe CILIA 1 MoxeT ObITh
npuMeHeH Toabko cynamu CIIIA.

Cyn nnepBoii MHCTaHIIMK HE COIIACUJICS C TOBOJAMU O HeapOUTpaOuib-
HOCTH M HalpaBUJI CTOPOHbBI B apOUTpaxK, OAHAKO AIE/UISILIMOHHBIN CyI
nepBoro okpyra CILA oTMeHUI 3TO pelieHue. ATIeISIMOHHAs] MHCTaH-
L1l COYJia, YTO apOUTPaOUIbHOCTh JIFOOBIX aHTUMOHOIIOJbHBIX CIIOPOB
MCKJIIOYEHA, U IPUMEHIIA TaK Ha3bIBaeMYIO TOKTPUHY «aMePUKaHCKOM
0e30IacHOCTI» .

ATIEJUISILIMOHHBIM Cy[l BTOPOTO OKpyra, c(hOpMUPOBABILIUIA 3Ty TOKT-
PUHY, yKa3aJl, YTO aHTUMOHOIIOJIbHbIE CIIOPbI HEapOUTPAOUJIbHBI 110 CJIe-
IYIOIIUM YeThIPEeM MPUUMHAM: B KaUeCTBE TIEPBOI MPUIMHBI YKa3bIBAINCh
CYLIECTBEHHAasl POJib AaHTUMOHOIIOJIBHOTO PEryJIMPOBAHUS U €r0 BIUSIHUE
Ha 9KOHOMMKY rOoCyAapcTBa; BTOPOil — MOTEHIMAbHOE MPUHYXIECHUE
Oosiee ¢1aboil CTOPOHBI K MOANMCAHUIO apOUTPaKHOM OTOBOPKHU, BKITIO-

' 473U.S. 614 (1985).

Dra MoKTprHa OblTa pa3paboTaHa B paMKax Jiejia, B KOTOPOM y4acTBOBajla KOMITAHUS C Ha-
uMeHoBaHueM «American Safety Equipment», KoTopoe ObLIIO COKpaIeHO JI0 CIOB «Ame-
rican Safety» («amepuKaHcKast 6e30MacHOCTb») (cM.: American Safety Equipment Corp. v.
J. P. Maguire & Co., Inc., 391 F.2d 821 (2d Cir. 1968)).
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YEeHHOI B JOTrOBOP MPUCOSANHEHUSI; TPEThe MPUUMHON OblJIa Ha3BaHa
MOTEHIIMAJIbHAS CJIOXKHOCTD CTIOPOB, 3aTParuBalolINX BOITPOCH aHTUMOHO-
MOJIBHOTO 3aKOHOAATEILCTBA; HAKOHEII, B KAYECTBE YETBEPTOM MPUUMHBI
CYIbI CCHIJIATMCh Ha MOTEHIIMAIbHYI0 HEKOMIIETEHTHOCTb aOCTPAKTHOTO
cocTaBa TPEeTeHCKOTro Cyaa, COCTOSIIIEro U3 YaCTHBIX JIUIl, HA3HAUeHHBIX
NI pa3pelieHusi cropa.

PemieHne AneuisIiMOHHOTO Cyla BhI3BAJIO OYPHYIO PEaKIIMI0 MEXKIy-
HapoOIHOTO apOUTpaXkHOTo coodIecTBa'. B utore 3a paccMoTpeHue nena
Mitsubishi B3sncs BepxoBubiii Cyn CIIIA, pemeHue KOTOPOro MOXXKHO
YCJIOBHO IMOJEIUTD Ha ABE YacTU. [1epBast COCTOUT U3 KPUTUKU TOKTPUHBI
«aMepPMKaAHCKOI 0€301acHOCTU», a BTOpasi CpaBHUBAET MPEUMYIIECTBA
¥ PUCKM MPU3HAHUS CIIOPOB, 3aTparuBalOlINX aHTUMOHOIIOJbHOE Pery-
JIUpOBaHUE, apOUTPAOUIBLHBIMM.

Kputukys nepedncieHHbIe ATIS/UISIITUOHHBIM CYI0M MPUYUHBI ITPU-
3HaHMS criopa HeapOUTpaOUIbHBIM, BepXOBHBII cy:

— cocJlaJicsl Ha HEONpPaBAaHHOCTh MPE3YMITLUK IIPUHYKACHUS K 3a-
KJTIOUCHUIO apOUTPaKHOTO COTJIALICHUS M yKa3ajl, YTO MPUHYXICHUE —
BOIIPOC IEHCTBUTEIBHOCTH CAMOTO COTJIAIICHUs, a HE apOUTPaOMIBHOCTHU
OXBaTbIBAEMBIX UM CIIOPOB;

— yKa3ajl Ha HEOOOCHOBAaHHOCTD MPE3YMITIIMU CJI0XKHOCTU aHTUMOHO-
TOJIBHBIX CTIOPOB Y HEBO3MOXKHOCTH MX pa3pelieHUsI apOUTpaMu;

— OTBEpr MPEeANoJOXeHNEe, YTO IJIs pa3pellleHrs] BOZHUKIIIETO CIiopa
CTOPOHBI Ha3HAYAT HEKOMIIETEHTHBIX WJIU MPEAB3SITHIX apOUTPOB.

EnuHcTBeHHBIM (haKTOpOM, KOTOPBIi He BhI3BaN Y BepxoBHOro cyna
OIHO3HAYHOE OTTOPXKEHME, OblJIa MPU3HAHHAS UM Ba>KHOCTb aHTUMOHO-
MOJIBHOTO PETryJIMpPOBaHUS 11 3KOHOMUKM rocynapctBa. TeM He MeHee
Cyn ykasan, yTo caM (hakT BaXXHOCTA aHTUMOHOITOJIbHOTO 3aKOHOAATEIb-
CTBa HE JeaeT CBI3aHHBIN C HUM CIIOp HeapOUTPaOMIbLHBIM, U TTOAYEp-
KHYJI, UTO apOMTpax maeT BO3MOXHOCTb pa3pelInuTh TPEOOBaHUS O BO3-
MEIIeHNU YOBITKOB, OCHOBAHHbBIC Ha MOJIOXKEHUSIX aHTUMOHOTIIOJIBLHOTO
peryJavMpoBaHUs.

Henas Takoit BeiBoa, Cyn mpsiMO yKa3all Ha peodJiagaoliee 3HauYeHue
TMOJIMTUKHU TIOOILIPEHUS MEXIYHAPOIHOTO apOUTpaxka ¢ y4eTOM ero 0co-
0011 PoJIM IJIT MEXIYHAPOIHBIX KOMMEPUYECKUX OTHOIICHU 1 BaXKHOCTHU
MPUHYXIEHUST UX CTOPOH K MCITOJHEHUIO 3aKJIIOYEHHBIX MMM COTLJIalIe-
Huii. OH TakXe yJesl OTCYTCTBHME KaKOro-Jau0o 3ampera, yCTaHOBJICHHOTO

B wactHocTH, B anpec BepxoHoro cyna CIIIA moctynunu obpaieHus: (amicus curiae)
oT MeXXnyHapoaHOI TOProBoii majmathl 1 MeXIyHapOIHOTO IIEHTPA 110 YPeryTMPOBAHUIO
WHBECTUIIMOHHBIX CITOPOB.
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KoHrpeccom, Ha miepenayy COOTBETCTBYIOLIETO Criopa B apoutpax. Kpome
toro, Cya cociajcsi Ha BO3MOXHOCTb KOHTPOJISI 32 pellieHUueM apOuTpaka
Ha CTaIMU €T0 MCITOJHEHUS: M0 MHEeHUIO BepXoBHOTO cyna, Ha JaHHOM
CTaIMM CyIbl 0€3 OLIEHKU U TIepecMOTpa PelIeHMST apOMTpaXka o CYIIECTBY
TOJKHBI YOSIUTHCS B TOM, UTO €0 UCIIOJTHEHVE He HAPYIIUT MyOTMYHbIN
nopsinok CILIA.

Hpyrum mokasaTeJIbHBIM IEJIOM SIBJISIETCS CIIOp, HEAaBHO pa3pelleH-
Hbli1 BepxoBHbiM cynom Kanaabr'. CTOpoHOI# cropa BBICTYyITIAd MOTPe-
OuTeNb, CChUIABIIMIICSI HA HEBO3MOXKHOCTD MPEAbSIBICHUS B apOUTpak
KJIACCOBOTO MCKa MOTpeOdUuTeNeii 1 HaBI3aHHOCTh apOUTPakHOI Oro-
BOPKM B paMKax IOToBopa IpucoenuHeHus. BepxoBHblii cyn KaHaab
OTBEPT JOBOIBI MOTPEOUTENSI U yKaszasl, YTO apOMTPaKHOE COoTJallleHue
B 1OOPOBOJILHO 3aKJIIOYEHHOM JOTOBOpPE (MYCTh AaXKe U JOTOBOPE TMPU-
COeIMHEHUs) SIBJISIETCS] AECTBUTENIBHBIM, ITOCJIE YeTO Mepelies K apry-
MEHTY O HEBO3MOXXHOCTH MPEIbSIBICHUS KJIACCOBOTO MCKA IMOTPeOUTENCH
B TPETEMCKUI CY/I.

BepxoBHblii cyn KaHaabl oTBepr v 3TOT JOBOI, MCIIOJIb30BaB ITPU 3TOM
onuH u3 BeiBoI0B BepxoBHoro cyna CILLA o neny Mitsubishi. Tax, Cyn,
yKa3aJj Ha [IMPOKUE MOJTHOMOYMS TPETEMCKOrO Cyaa M BO3MOXKHOCTb YIOB-
JIETBOPEHUST UM 3asIBJICHHBIX ITOTPEOUTEIEM TpeOOBaHU, U3 YETOo caesal
BBIBOZL 00 OTCYTCTBUY OCHOBAaHWI ISl OTpaHUYEHUST apOUTPaOMIBHOCTH
paccmatpuBaeMoro cropa. Kpome toro, BepxoBHbiit cyn Kanaabl, Kak
¥ aMepUKaHCKUE CYIbl, CUeJl, YTO IS OTpaHUYEHUST apOUTPaOUIBHOCTH
HeoOXOIMM MPSIMOI 3aKOHOAATEIbHBIN 3aMpeT, a He aOCTPAKTHBIE CChLIKU
Ha BaXKHOCTb WJIN CJIOXKHOCTb CITopa’.

AHAaJIOTMYHBI ITOJAXO/ CJAOXWICS U BO ®paHLIMK, T1e CYAbl HEOIHO-
KpaTHO MpU3HaBaIM apoOUTPaOMIbHOCTb YaCTHOIIPABOBBIX TPEOOBAHUIA,
CBSI3aHHBIX ¢ aHTUMOHOIIOJILHBIM PETYJIMPOBAaHUEM Y BO3ZHUKIIUX U3
HapyIlIeHUsT aHTUMOHOITOJIbHOTO WJIM IPYTOro myoJMYHOTO 3aKOHO-
nateiabcTBa. [Ipu aTOM (bpaHITy3cKUe CYIbl TaKXKe MPOBOMSIT IPAHUILY
apOUTPAOUIIBHOCTU MEXIY YaCTHBIMU TPeOOBaHUSIMU, KOTOPHIE MOTYT
OBITh YIOBJIETBOPEHBI COCTABOM TPETEUCKOTO CyAa, 1 MyOJUUYHBIMU TOJI-
HOMOYMSIMU CynoB’. B yactHocTn, AneutsunonHbiii cyn [Mapuxa ykasain,
YTO COCTaB TPETEHCKOTO Cyla HE MOXET 3alIPETUTh aHTUKOHKYPEHTHYIO
JIesITeJIbHOCTh Ha OCHOBaHMU cT. 85 JloroBopa 0o (OyHKIIMOHUPOBAHUU

' Cwm.: Seidel v. TELUS Commc’ns Inc., 2011 SCC 15 (Can.).
> Cwm.: Editions Chouette (1987) Inc. v. Desputeaux, 2003 SCC 17 (Can.).

3

CMm.: Société Labinal ¢/ Sociétés Mors et Westland Aerospace, CA Paris, 1° ch., 19 mai 1993,
Rev. arb. 1993, p. 645, 650, note Ch. Jarrosson.
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Espomneiickoro Corw3za (Pum, 25 mapra 1957 r.)', mOoCKOJABKY KOMIIE-
TeHIIMel B 3Toit obnactu obnamaetr EBpomnetiickass Komuccus, omHako
MOXET YIOBJIETBOPUTH YaCTHOIPABOBbIE TPEOOBAHUSI O KOMIIEHCAIIUH
yOBITKOB, BOSHUKIINX B CBA3M C HapyLIeHUeM’. YKa3aHHbBII MOIX0I ObLI
OKOHYATEJbHO 3aKperlieH pelieHueM KaccaumonHoro cyna @paHiuu
B 2008 r.’

PaBHBIM 00pa3oM Ha (hoHe paclIMpeHus apOUTPaAOUIBHOCTU U IPYTHe
CIIOPBI, 3aTparrMBaoIIe O0IIECTBEHHO 3HAYMMOE PETYJIMPOBaHME, TIPHU3HA-
IOTCS B BEAYIIUX 3apyOeskKHBIX IOPUCIUKITUSIX apOUTPAOMIbHBIMU.

Hampumep, criopbl U3 OTHOIIEHUI B 00J1aCTH TOCYIapCTBEHHBIX 3a-
KYyMOK — OJHAa M3 OCHOBHBIX KaTeropuii CIIOPOB, B KOTOPBIX POCCUICKUE
CYIbI Pa3MIsSiAeNU «KOHIEHTPAIMIO O0IIeCTBEHHO 3HAUMMBIX MYOJIMUHBIX
3JIEMEHTOB», — MIPU3HAIOTCS apOUTPAOUIbHBIMU B Pa3BUTHIX 3apy0Oexk-
HBIX I0pUCcAUKIMSX. [Tpr 3TOM B OTIEIBbHBIX ITPABOIOPSIAKAX BCTPEUAIOTCS
oIpeaeeHHbIe 0OCOOCHHOCTU PETYyJIMPOBAaHUS, OMHAKO B 1IEJIOM BOIIPOC
apOUTPaOMIILHOCTU KaK TAaKOBOM He BcTaeT B NMpuHLMNe. O6 3TOM CBU-
JETETbCTBYET B TOM YHCJIC U TO, YTO TOCYIAPCTBEHHbBIC 3aKyMNKU HE YIO-
MUHAIOTCS B KPYITHBIX TPyAax M0 apOUTpaOUIIbHOCTH HaPSIy C APYTUMU
cepamMu MPaBOOTHOIIECHUIA.

B CIIIA BO3MOXHOCTB Tiepenau B apOUTpaxK CIIOpOB, BOZHUKAIOIIUX U3
rocyIapCTBEHHBIX 3aKYIOK (government contract), ycTaHOBJIeHA 3aKOHOM
(omHaKo mpu3HaeTcs CyaeOHbIN KOHTPOJIb 3a COOIIONEHUEM UMIIePaTUB-
HBIX HOPM 3aKOHOAATEJbHOTO PeryinpoBaHus 3akyrok)‘. Bo ®panuuun
rocyIapCTBEHHbIE KOHTPAKThI apOUTPaOMIbHBI B MEXXKIYHAPOTHOM KOHTEK-
CTe, a peKue MPaBOBbIE BOIIPOCH BOSHUKAIOT JIIIIb B YaCTH MOABEIOMCT-
BEHHOCTHM 3asIBJICHUI 00 MCITOJTHEHUU M OTMEHE PellIeHUi1, BBIHECEHHDIX
110 TaKWUM CIIopam’.

B neiictByronieit penakuuu Jorosopa — ct. 105.

> Cwm.: Société Aplix ¢/ Société Velcro, CA Paris, 1° ch., 14 octobre 1993, Rev. arb. 1994, p. 164,
note Ch. Jarrosson.

> Cwm.: Société SNF ¢/ Société Cytec Industries BV, Cass. 1° civ., 4 juin 2008, pourvoi n° 06-
15.320, Bull. civ. I, n° 162, D. 2008, p. 2560, obs. S. Bollée, Rev. arb. 2008, p. 473.

Cwm.: Contract Disputes Act, sec. 6(d); Administrative Dispute Resolution Act, secs. 4, 6.

Cwm.: Syndicat mixte des aéroports de Charente c/ sociétés Ryanair Limited et Airport Market-
ing Services Limited, TC, 24 avril 2017, n° 4075 <http://www.tribunal-conflits.fr/PDF/4075_
Commentaire_commentaire_tc_4075.pdf> (nmocnenHee nocemeHue — 15 deBpans 2018 r.);
Foxmax LNG, CE Ass., 9 novembre 2016, n° 388806 <https://www.legifrance.gouv.fr/af-
fichJuriAdmin.do?idTexte=CETATEXT000033364623> (rocnenHee roceuieHue — 15 pes-
pans 2018 1.).
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AHaJIOTUYHBIN ITyTh MPOILIET BOIPOC apOUTPAOUIBHOCTU 1 T€X CITIOPOB,
B KOTOPBIX CTOPOHBI JINOO (haKThl CBUAETEIBCTBYIOT O BO3MOXKHOM KOPPYTI-
LIMOHHOM 3JIEMEHTE MJIM HapYIICHUSIX UMIIEPaTUBHBIX HOPM, XOTSI IMPEAOT-
BpallleHWe KOPPYMIIMM, O€3yCIOBHO, SIBASIETCS BaXHeUIel GpyHKIen
rocynapcTpa. Eilie HeCKOJIbKO IeCSITUICTUI Ha3all 3asiBIICHUE O KOPPYITLIMU
yOeanJIo U3BECTHOTO IIBEACKOTO Cyabio 1 apoutpa ['yuHapa Jlareprpe-
Ha OTKa3aTb B paCCMOTpeHUM cropa'. OgHaKo CO BpeMeHEeM MpaKThKa
KapaWHAJbHO U3MEHMUJIACh, U ceiiuac apOUTpaObMIBLHOCTh TAKUX CIIOPOB
HE BbI3bIBA€T COMHEHUIA’.

OnucaHHBIN BBIIIE TOAXOMA, MPUHITHIA B Pa3BUTHIX 3apyOeKHBIX
IOPUCAUKIIUAX, TTOKA3bIBACT, YTO YACTHOIIPABOBBIC TPEOOBAHUS JOJIKHBI
MPU3HABaThCsl apOUTPAOUIBHBIMHU, aXKe €CJU OHU CBSI3aHbI C BaXKHBIM
nyoandHbIM peryaupoBaHueM. [Tpu 3ToM OOJBIIMHCTBO apryMEHTOB 3a
HeapOUTPaOUILHOCTD (TMMOTEHLMATbHOE MPUHYXISHNE K 3aKIIIOUEHUIO ap-
OUTPaXKHOTO COTJIALIEHMS WY TIOTEHIIMAIbHAsI HEKOMITETEHTHOCTb COCTaBa
TPETEHCKOro Ccyna) BOBCE HE OTHOCATCS K apOUTPaOMIbHOCTH, TOTAa Kak
JIPYTe OCHOBAaHBI UCKJIIOUMTEILHO HAa HETOBEPUM K apOUTpaxy KakK CIo-
co0y paspeleHust CIIOpOB’.

Tak, mpuHYXIeHNe K 3aKJIIOUEHUIO COTJIAIICHUS TOKHO OLIEHUBATHCS
CO CTOPOHBI I€HCTBUTEIBHOCTH apOUTPAXKHOTO COTJIAIIEHUS 10 OOIINM
npaBuJiaM AEHWCTBUTEILHOCTH CIEIOK, a MPEeAB3SITOCTh apOUTPOB MU
IpyTye MpolieccyaabHble HAPYIICHUST — Yepe3 MPU3MY MPOIECCyaTbHBIX
OCHOBAHUI I 0TKAa3a B MPU3HAHUU PEIICHUSI.

HakoHe1, BaXXHOCTb TOM MJIM MHOM OTpaciy mpaBa Ijisl MyOJuIHOro
nopsiiKa rocymapcTa caMa Imo cede He MoJKHA MPUBOIUTH K HeapOu-
TpabusbHOCTH criopa. COOTBETCTBYIOIIME HAPYILICHUS JOJKHBI paccMa-
TPUBATHCS HA CTAAUU MPU3HAHUS PEIICHUS B OTHOILIEHUM UMEIOIIETOCs
MPOTUBOPEUUS ITyOJUUHOMY TTOPSIAKY, a HE B KOHTEKCTE MOTEHIIMAIbHOMN
abCTpaKTHOI OIIMOKM apOUTPOB B MPUMEHEHUU HOPMBI, SIKOObI OoJice
BaXXHOM, YEM JIPYTHUE.

[TokazaTebHOI SIBASETCS TaKasl OLIeHKA MEXIyHApOIHON TeHACHIINU
K InOepanu3auy apouTpabUIbHOCTH: «...C KOAAANCOM Q0OKMPUHbL Heapou -

CM.: Gillis Wetter J. Issues of Corruption before International Arbitral Tribunals: The
Authentic Text and True Meaning of Judge Gunnar Lagergren’s 1963 Award in ICC Case
No. 1110 // Arbitration International. 1994. Vol. 10. Issue 3. P. 293.

> Cwm.: Born G.B. Op. cit. P. 990.

> Cwm.: Fouchard Ph., Gaillard E., Goldman B. Fouchard, Gaillard, Goldman on International
Commercial Arbitration / E. Gaillard, J. Savage (eds.). — The Hague; L.; NY: Kluwer Law
International, 1999. Para. 562; Youssef K. Op. cit. P. 50—51.
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mpabunsHocmu cghepa apoumpaica CyuecmeeHHo pAcUUpUIAch U GKAUAe. .
mpe60o8aHus, OCHOBAHHbIE HA UMNEPAMUBHBIX HOPMAX 3AKOHO0AMeENbCMEa,
umeruwue 8adxicrvle coyuarvvie nocredcmeus. Ha cecoduswnuii dens pac-
cMOmMpeHUue cnopos, CEA3AHHbIX ¢ NYOAUUHBIM NOPSAOKOM... CINAA0 PYMUHOU
ons apoumpoe»'.

2.2. Heapoumpabuabrnocms cnopos, Komopbste He603M0OXNCHO I phexmueno
paspewums 6 apoumpasice

BaxxHblit KpuTepuii, 4acTo onpenesiolnii HeapOUTpadbMILHOCTh
CMIOPOB, — MpaKTUYeCKasl HelleJeco00pa3HOCTh (MJIM Jaxke HEBO3MOXK-
HOCTB) pa3pelleHus orpeae/eHHOM KaTeropun crnopoB B apoutpaxe. Ta-
KOM (paKTOp TMPOSIBASIETCS B MIEPBYIO OUepeb B KOHTEKCTE MPU3HAHHOM
B OOJIBIIMHCTBE IOPUCAUKIIMI HEapOUTPAOMIBLHOCTHY e O OAHKPOTCTBE,
OCHOBHOM 1IEJIbI0 KOTOPOTO (B Cyyae HEBO3MOXHOCTH BOCCTAHOBJICHUS
TUIaTeXXeCITOCOOHOCTH NODKHMKA) SIBJISIETCS pacIipeie/ieHe aKTUBOB IO -
JKHUKa. PaznenbHoe paspelieHue TpedoBaHNWT MHOXECTBA KPEAUTOPOB
U WX MPAaBUWJIbHOE YIOBJIETBOPEHUE B OTAEIbHBIX HE3aBUCHUMBbIX IPOLIECCaX
TMOTIPOCTY HE MPEeICTaBIISIETCS] BO3MOXHBIM. [1py 3TOM 17151 TOCTHKEHUS
11eJ1eli KOHKYPCHOTO MIPOM3BOJICTBA HEOOXOAUMO OOECTIeUNTh IOCTYII B MPO-
11eCC BCeX KPEAUTOPOB JOJIKHUKA U IMYyOJIMYHOCTh MH(GOPMALIMU O Havaje
MnpoLeaypbl 0aHKPOTCTBA’.

Hpyras kaTeropus aej, yallle BCero rnpu3HaBaeMbIX HeapOUTPaOuIb-
HBIMM, — JIeJIa [10 CIIOpaM O PErMCTPaLMU U IeMCTBUTEIbHOCTH ITATEHTOB'.
Kak u B cityyae ¢ 6aHKPOTCTBOM, CBEAEHHSI O TAKOM TIPOLIECCE JOKHBI OBbITh
nyOJUYHBIMU, 1 JIIOOOE TPEThE JIMLI0, CUMTAIOIIee ceOsl AeUCTBUTEIbHBIM
npaBoobIanareaeM, 10JKHO UMETh IPaBO Ha yyacTHe B IIpolecce.

Bcrpeuaercs u apyroii (MeHee OMHO3HAYHBIN) TPUMEp CIIOPOB, pa3pe-
ILIeHMEe KOTOPBIX MOXET OBbITh MeHee 2(h(EeKTUBHO B apOUTpaKe, — CIIOPHI
0 pelIeHUsIX 00X COOpaHuil aKIIMOHEePOB®. JIeiiCTBUTEIbHO, pa3pellnuTh
TaKOM CIOp MEXIy OOLIECTBOM U OJHUM U3 €ro aKIIMOHEPOB WJIU MEXIY
YacThlO aKIIMOHEPOB JOCTAaTOYHO MPOOJIeMaTUYHO, €CJIM BOOOIIE BO3-

CwM.: Brekoulakis S. The Protection of the Public Interest in Public Private Arbitrations
(8 May 2017) <http://arbitrationblog.kluwerarbitration.com/2017/05/08 /the-protection-
of-the-public-interest-in-public-private-arbitrations/> (mocnenHee nmocemeHue — 15 des-
passt 2018 r.).

Cwm., Hanmpumep: Born G.B. Op. cit. P. 997.

CwMm., Hanipumep: Brekoulakis S. Chapter 2: On Arbitrability: Persisting Misconceptions and
New Areas of Concern. P. 44.

* Cwm.: Ibid. P. 31.
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MOXHO. OTHAKO B OTHOIIIEHUU TaKOW KAaTEropuu OTCYTCTBYET BTOPOIiA
(hakTOp, MpuUCyIIMi TPOU3BOACTBY IO JAejIaM O OAHKPOTCTBE WJIM PEru-
CTpallMM MaTeHTa: KPYT YYaCTHUKOB IOPUANYECKOTO Julia (1Mo KpaHei
Mepe HEeIyOJIMYHOIO aKIIMOHEPHOI'O O0IIECTBA) B OOJIBIIMHCTBE ClIydyacB
MOXHO OIIPEIEIUTh 3apaHee, U BCe OHU MOTYT 3aKJIIOYUTh MEXIY CO0O0M
apOUTpaxKHOe corjalleHue'.

2.3. ApbumpabuavHocms cnopoe ¢ yuacmuem nyoautHolx cy6sexnios

Eie onuH akTop HeapOUTPaOMIBLHOCTH, Ha KOTOPbII 4YacTO CChLIAIOTCS
pPOCCUICKHE CY/Ibl, — YY4acTHe B PABOOTHOILEHUSIX MyOJIMYHOTO CYOBEeK-
ta. OIHAKO B pa3BUTHIX IIPABONOPSIIKAX MEXIYHAPOIHbBIE KOMMEPUECKIE
CIIOPBI C y4acTUeM MyOJIMYHBIX 00pa30BaHMI BCTPEUAIOTCST PErYJISIPHO.
MeknyHapOaHbIil KOMMEPYECKUI apOUTpaX HEPEIKO UCIIOJIb3YETCs KaK
METOJI Pa3pelleHUsI CIIOPOB, BOBHUKAIOIIMX U3 KOMMEPYECKMX OTHOLICHUIA
MEXK/1y TOCYAapCTBAMU U YACTHBIMU JIMLIAMU — KOHTPareHTaMu TaKuX ro-
CY/IapCTB WJIK TOCYAapCTBEHHBIX KoMmaHuii. CTatucTruka MexayHapoaHoit
toprosoit nanarel (MTII) cBuaeTenbCcTBYET, UTO B O0siee uem 10 % criopos
(T.e. B 6osee uem 300 menax KaxKablii Toa), paccMaTpruBaeMbiX MexxayHa-
pomaHBIM apouTpaxkHbIM cynoM MTTII, yyacTBYIOT rocygapcTBa UM rocy-
JMApPCTBEHHbIC KOMITAHUN’.

3akJIoyeHre apoUTPasKHOTO COMIALIEHYS TTPY BEACHUU KPYITHBIX MEX-
JIYHApOIHBIX MPOEKTOB JIJIsSI TOCYIAPCTBA YacTO SIBJISIETCSI HEOOXOIMMBIM:
TOJIbKO IIPY TAaKOM YCJIOBUU B IMPOEKT COMIACSATCSI BCTYIIUTh KPYITHbIE
U nipodeccroHalbHble KOHTpareHThl. Harpumep, B 04HOM M3 pellieHUi
110 JIeJly C y4acTUEeM MyOJMYHOro CyObeKTa, pa3BUBAIOIIMX aHAJTOTUYHYIO
npaktuky Kaccaunonnoro cyga ®@paniun, Ane/uIsiMOHHBIN cyn PyaHa
MOTYEPKHYJ, UTO «8Cs cOeaKa 04esudHo He Oblaa Obl 3aKa4eHa 0es... apou-
MPANCHOU 02080pKU»”.

Kak 13BecTHO, B YaCTHONPABOBBIX OTHOIIEHUSIX TOCYIaPCTBO U TOCY-
JapCTBeHHbIC 00pa30BaHMS BHICTYIIAIOT Ha PaBHBIX HayajlaXx ¢ YaCTHBIMU

K cnoBy, pedopMupoBaHHOE pocCUiicKOe 3aKOHOAATEIbCTBO pa3pellaeT yKasaHHYIO
mpoGieMy UIMEHHO TpeOOBaHUEM 3aKJIIOUEHUSI OOLIETO apOUTPaXKHOTO COTMIAIIEHHUS (CM.
cT. 225.1 AIIK PO).

? Cwm.: 2014 ICC Dispute Resolution Statistics // ICC Dispute Resolution Bulletin. 2015.
Issue 1.

Llut. no: Gaillard E. Effectiveness of Arbitral Awards, State Immunity from Execution and
Autonomy of State Entities — Three Incompatible Principles // State Entities in Interna-
tional Arbitration (= IAI Series on International Arbitration. No. 4) / E. Gaillard, J. You-
nan (eds.). — NY: Juris Pub., 2008. P. 180.
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JIMLIAMU: OOBIYHO MPU3HAETCSI, YTO TOCYAaPCTBO BHICTYMAET B rPpaXkIaHCKOM
000pOTE B POJIY IOPUIMYECKOTO JIMIIA'.

2.4. ApbumpabuivHocms 6 KOHmMeEKCmMe MeXCOYHaAPOOHbIX CIOPO8

BaxxHoi1 0co0eHHOCTBIO apOuTpaka SABASIETCS IIMPOKO MPU3HAHHBIN
0oJiee TMOepabHBIN MTOAX0I K apOUTPaOUIbHOCTH B MEXKIYHAPOITHOM KOH-
Tekcre. Takoii moaxon o0ObsICHIETCS UMEHHO MEXKITyHApOIHBIM XapaKTepoM
OTHOIIIEHU, TIOCKOJIBKY €IMHCTBEHHOU aJIbTepHATUBOI HanboJee I1upo-
KO apOUTpaOMILHOCTU CIIOPOB YacTO ObLIO ObI HEA((PEKTUBHOE BeIeHNE
MHOXECTBA MapauieJIbHBIX ITPOLIECCOB B CylaX pa3HbIX TOCYIapCTB, UTO
TaKke MPUBOIMIIO ObI K IIPOTUBOPEYAIIIM PELIEHUSM U TIOIBbITKaM forum

shopping’.

2.5. Bb1600bl KacameabHo NPUHUUNOE NPU3HAHUS CNOPO8 Heapoumpaoui-
HbLMU

Ha ocHOBaHMU BBIIEU3I0KEHHOTO MOXKHO CIIEJIaTh CSAYIOLINE BHIBO-
nbl. Bo-miepBbIX, 110 Mepe MOBBIIIEHUS TOBEPUS K apOUTPaXKy B pa3BUTBIX
IOPUCIUKIMSIX HeapOUTPaOUIbHOCTh CTalla IPUMEHSThCS JIUIIb B UCKIIIO-
YUTEJIbHBIX CIyYasiX, a apryMEeHThI O BO3MOXHOM HeCIIPaBeIJIMBOCTH WU
HEKOMIIETEHTHOCTH COCTaBa TPETEUCKOIO Cyla OTBEPraloTCs CyIaMu.
ApOUTPaOMIBLHBIMU TPU3HAIOTCS T€ TPEOOBAHMSI, B OTHOILLIEHUN KOTOPHIX
TPETeHCKUIl Cyd MOXET BRIHECTU 00s13aTeIbHOE IJIsI CTOPOH pEllleHUe,
Jaxe ecy Takue TpeOOoBaHUs 3aTparuBaloT WJIM OCHOBAHBI Ha ITyOJIMdY-
HOM peryaupoBaHuu. Penkue orpaHndeHust apoUTpaOUIbHOCTU B CBSI3U
C NyGJIMYHBIM UHTEPECOM OCHOBAHbBI UCKJIIOYUTEIbHO Ha IIPSIMOM 3aKO-
HOJATEJIbHOM MCKJIIOUEHUH, KOTOPOE AO0JIKHO OJHO3HAYHO OIPEACISITh
y3KHMe KaTeropuu HeapOUTPaOMIbHBIX CIIOPOB; aOCTPAaKTHbBIE CChLUIKU
Ha Iy0JIMYHYI0 3HAUMMOCTb, CJIOKHOCTD CIIOPa WJIM y4acTue MyOJIUIHOro
CcyObEeKTa HEOCTATOUHBI JIJIsI IPU3HAHUS €0 HeapOUTPaOUIbHBIM.

Bo-BTOpBIX, HEAPOUTPAOUIBLHBIMU OCTAIOTCS T€ peIKUe KaTeropuu
KOMMEPYECKHX CIIOPOB, KOTOPbIE HE MOTYT OBbITh Pa3pelIeHbI ITIOCPEACT-
BOM apOuTpaxa Kak 4aCTHOIIPABOBOI aJlbTepHATUBbI Cy1eOHOMY pa30u-
paTesbCcTBY. TaKOBBIMU SIBJISIIOTCSI TPeOOBaHUsI, OCHOBAHHbIE HA MCKITIO-
YUTEJIbHBIX TOJTHOMOUMSIX OPTaHOB TOCYIaPCTBEHHON BJIaCTU (HarpuMmep,

' Ananoruubiii moaxox npussit u B TK PO (em. 1. 2 ct. 124).

> Cwm.: Scherk v. Alberto-Culver Co., 417 U.S. 506 (1974); Lew J.D. M., Mistelis L.A., Krill St.M.
Op. cit. P. 199; ICCA’s Guide to the Interpretation of the 1958 New York Convention:
A Handbook for Judges. P. 104; Mistelis L.A. Op. cit. Paras. 1-24, 1-50; Born G.B. Op. cit.
P. 957-958.
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MOATBEPKACHUE CACIKHU T10 CIUSHUIO ABYX KOMITAHUN C TOUKM 3pEHUS
AHTMMOHOIIOJILHOI'O PeryJnupoBaHus), U TpeGOBaHUsI, KOTOPbIE HE MO-
IYT OBITh pa3pelieHbl B apOUTpaxe B CUIIy €ro J0rOBOPHOM MPUPOIbI
(Takue Kak geja 0 0aHKPOTCTBE U CIIOPHI [0 YCTAHOBJIEHUIO MaTeHTO-
obnamaTens).

HaxkoHel1, B-TpeTbUX, B OTHOILEHUN CIIOPOB C MEXAYHAPOIHBIM i~
MEHTOM Kak mosoxenust Hoio-Mopkckoii u EBponeiickoil' KOHBEHLIMIA,
TaK M yCJIOBUSI KOMMEPYECKUX TPAaHCTPAHMYHbBIX OTHOILIEHUI TPeOYIOT
OT IIPABOIIOPSIIKOB YCTAHOBUTh MAKCUMAaJIbHO JINOEpajIbHBbI ITOAXO/I K ap-
OUTPaOMILHOCTY MEXKIYHAPOIHBIX KOMMEPUECKUX CIIOPOB.

3. ApOUTPaOUILHOCTD B POCCHIICKOM IpaBe

Konuenmust apouTpadbMIbLHOCTA B pOCCUICKOM TpaBe (MMyCTh U C 3a-
JEPXKKOI) BOJTIOLIMOHUPYET B TOM K€ HAIPaBJICHUU, YTO U B 3apYOEKHBIX
IOPUCIUKIIMSIX.

3.1. Pazeumue nonsamus apoumpaduibHocmu 8 poccuiickom npage

Ha HacTosiiuii MOMEHT poccuiickas IpakTuKa, Kak U paHee MpaKTHUKa
B Pa3BUTHIX 3apyOEKHBIX IOPUCAUKIIMSIX, TIPOIILIA Yepe3 P MOIBITOK CY-
JIOB CYIIIECTBEHHO OTPAaHUYUTH apOUTPAOMIBHOCTD T€X UM MHBIX CIIOPOB,
OHAKO B 000MX OCHOBHBIX CJIydasix OHa BO3Bpalllajiach B IpaBUIbHOE
pycio.

Tak, mo 2011 r. cynebHasg IpakTHKa cuuTana HeapOUTPaOUILHBIMU
CIOPBI O HEABMXKUMOCTH. [1pr 3TOM cynbl TOXE CChIIAIMCh Ha HAIMYKE
SIKOOBI MyOJIUYHOIO 3JIEMEHTA B 3TUX MPABOOTHOIICHUSIX — HEOOXOIU -
MOCTb BHECEHMUSI TOCYIapCTBEHHBIM OPraHOM M3MEHEHU B Trocynap-
CTBEHHBIN peecTp HEABMKMMOCTIA . DTOT MOPOYHBINA MOAX0 CyAecOHOR
MPaKTUKK OBLIT UCITpaBieH cHavyaja n3BecTHbIM [ToctanoBnennem KC PO
ot 26 mas 2011 r. Ne 10-TT (manee — IMoctanosnenue Ne 10-IT), a HemaBHO
¥ BOBCE TPSIMBIM 3aKOHOAATEIbHBIM 103BOJICHHEM BHOCUTDH U3MEHEHUS
B rOCyIapCTBEHHBIE peeCTPbl HA OCHOBAHMU MPU3HAHHBIX TOCYTapCTBEH-
HBIMU CyJaMu apOUTpakHbIX pemeHunii (cT. 43 degepanbHOro 3aKoHa
oT 29 nexabps 2015 r. Ne 382-MD3 «O6 apouTpaxe (TpeTeiicKoM pa3ou-
patenbcTBe) B Poccuiickoit @enepauumn» (nanee — MenepaibHblii 3aKOH
00 apbuTpaxke)).

' EBporieiickasi KOHBEHIIMS O BHELTHETOPropoM apourpaxe (JKenesa, 21 anpesst 1961 I.).

> Cwm., Hanipumep, onpeneienuss BAC P® ot 20 mas 2010 r. Ne BAC-3977/10 1o neny
No A63-14448/2009, ot 28 mast 2008 1. Ne 5520/08 1o mery No A72-4942/07-27/306.
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Eiie onuH npumep (OTHOCUTEIBHOI) TubepanIu3alnu apouTpaduib-
HocTu B Poccun — KopriopaTuBHBIE CIIOPBI, KOTOPBIE TIpeobiiaaaoleit
cylneOHOM MpaKTUKON MpU3HaBaIMCh HeapOuTpadbuabHbiMu'. HepaBHss
pedopma apOUTPakKHOIO 3aKOHOAATEIbCTBA, XOTSI U [IOCTABUJIA PSIJI KECT-
KUX YCJIOBUIA M TpeOOBaHMIA, J03BOJIMJIA ITepeady B apOMTpak IMOYTH BCeX
KOPINOpaTUBHbBIX CITIOPOB, BO3HUKAIOILKMX U3 YACTHONPABOBbIX TPEOOBaHU I
(ct. 33, 225.1 ATIK P®). EnnHCTBEHHBIM CYIIECTBEHHBIM MCKITIOYEHUEM
BCe el OCTaeTCsl HeapOUTPaOUIbHOCTh KOPIIOPATUBHBIX CIIOPOB B OTHO-
LICHUU «00uiecme, umeroujie cmpameeuyeckoe 3Havenue 045 obecneverus 000-
POHbL cmpaHsl U 6ezonacHocmu eocyoapemea» (1. 3 4. 2 ct. 225.1 ATIK P®D).
IIpencrapisieTcs, 4TO TaKOM MOIXOJ BbI3BAH OCTATOUHBIMU 3JIEMEHTAMU
HeI0BepUs K apOUTpaxy, a TAKXKe, BEPOSITHO, HEraTUBHBIM OIBITOM y4a-
CTHSI TOCYAapCTBa B CEpUM apOUTPaKHBIX Pa30MpPaTesIbCTB ¢ OBIBIIMMU
akimoHepamu FOKOCa.

HenaBHMMM U3MEHEHUSIMU, BHECEHHBIMU B POCCUIMCKKE TIPOLIECCY-
aJIbHbI€ KOACKCHI, ObUIM MPELYCMOTPEHBI CIIUCKU HeapOUTPaOUIbHBIX
criopoB (4. 2 ¢T. 33 AIIK P® u 4. 2 cr. 22.1 I'TIK P®). Kaxaplit us
TaKHX CIIMCKOB caM 110 cebe He SIBJISICTCSI 3aKPBIThIM; BMECTE C TEM yCTa-
HaBJIUBAETCS, YTO apOUTPAOUILHOCTh MOXET OBITh OrpaHUUYeHa TOJbKO
«8 CAYHasnx, npamo npedycMompeHHblX edepanbHvim 3aKoHom» (1. 8 4. 2
cT. 33 ATIIK P® u n. 10 4. 2 ct. 22.1 T'TIK P®). ITpu 3T70M BaxkHO, YTO
3aKOHOAATEJb IIPSIMO MOIYEPKUBACT 3aKPBIThIN XapaKTep MepeuHeil He-
apOUTPaOUIIbHBIX CIIOPOB U CTPEMJICHUE K MAKCUMaJIbHOMY PacIIUPEHUIO
chepbl apOUTPAOUIBHOCTH’.

JleiicTBUTENIbHO, 32 UCKJIIOUYEHNEM CITOPOB U3 MTPABOOTHOILLIEHUI TOCY-
JAPCTBEHHBIX 3aKYITOK, HeapOUTPaOWIbHBIMU IIPU3HAIOTCS JIUILD T€ CITO-
PbI, KOTOPBIE HE SIBJISIIOTCSI YaCTHOIIPABOBBIMU (CIIOPHI U3 aIiMUHUCTPA-
THUBHBIX U ITyOJMYHbBIX IPABOOTHOILEHUIA, CITOPBI O BO3MEIIEHUU Bpeja,
MPUYMHEHHOTO OKPYXalollei cpejie, UCTLIOM 110 KOTOPHIM B CHUJIY 3aKOHA

' Cwm. Onpenencuue BAC P® ot 30 sHBapst 2012 r. Ne BAC-15384/11 mo neny Ne A40-
35844/2011-69-311.

Harnpumep, nMeHHO Tak 3amectuteib MuHUCTpa foctuiinu PO 10.C. JIlo6MMOB aHOHCH -
pOBaJI MPOEKT Ha TiepBoM uteHnu B ['ocynapcreenHoii Jlyme PD: «yempanenue neonpede-
ANEHHOCMU 3aKOHOOAMEAbHO0 Pe2YAUpOSarUs apoumpadesbHOCMU CHOPO8 NO OMHOULEHUIO K 20~
cydapcmeenHbiM cyoam»; «...3aK0HONPOeKMAamu onpedesemcst 00wl nooxo0 6 OMHOUeHUU
CnOpO8, KOMopbie Mo2ym Obimb NEPeOansl Ha pacCMOmperue mpemeiicko2o cyoa, maK Hazbled-
eMbIX apoumpadenbHbix Cnopos, ¢ 00HOBPEMEHHbIM ONPEOeNeHUEM 3aKPbIMO20 NepeUHsi CHOPO8,
KOmopbie He Mo2ym Obimb nepedardl Ha paccmomperue mpemelicko2o cyod, mo ecmo Heapou-
mpabeavrvix cnopog» (bparMeHT creHorpamMMbl 3acenanust 245 (1 wrons 2015 r.) <http://
sozd.parlament.gov.ru/bill/788159-6> (mocnennee nmocemenue — 15 despans 2018 1.)).
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BBICTYIaeT MpoKypop'). K HeapOuTpabUIbHBIM CITOpaM MO-TIPpesKHEMY OT-
HECEeHHI Jej1a 0 0aHKPOTCTBe (MPaKTUYECKN Hepa3pellliMblie B apOUTpaKe)
M, HAIIpUMeED, JeJIa [0 YCTAaHOBJIEHUIO (DAaKTOB, MMEIOIIMX IOPUANYECKOE
3HaYCHMUE.

3.2. Kpumepuii pazepanuuenus nyoAusHbIX U 4ACHHBIX NPAGOOMHOUICHUI

B poccuiickoit mpaBoBOIi JOKTPUHE OCHOBHBIM KPUTEPUEM pa3TpaHu-
YeHUS IMyOJIMUYHBIX M YACTHBIX TPABOOTHOIICHU SIBJISIETCSI METO/I TIPaBO-
BOTO peryimpoBaHus. B rpaxk1aHCKO-TTpaBOBBIX (YACTHBIX) MPAaBOOTHOILIE-
HUSIX CYOBEKThI BBICTYITAIOT B KQUeCTBE PaBHBIX CYOBEKTOB, OTHOILICHUS
MEXIy KOTOPBIMM CKJIAAbIBAIOTCS MO MPUHLIMUITY KOOPAMHALIMU (COIJIa-
coBaHus1). HanmpoTtus, myOJMYHO-TIPaBOBbIE OTHOIIEHUS CKJIAAbIBAIOTCS
10 TIPUHLIUITY CYyOOpIMHALIUMY (TOAYMHEHHUS ), KOTAA MyOJIUIHBIN CYOBEKT
CTOUT HaJ YaCTHBIM CyOBEKTOM, YCTaHABIMBAS MpaBUIa 00513aTEIbHOTO
MOBEIECHUS .

Pestomupysi, MOXHO MPUNATH K BBIBOLLY, YTO B POCCUIICKOM IpaBe CJI0-
JKWJIaCh TEHIEHIINS, B LIEJIOM CXOXKasl ¢ 3apyOeKHOI: HeapOUTPpaOUIbHBIMU
B OCHOBHOM TTPU3HAIOTCST TMOO MyOJIMYHBIE (HEKOMMEPUYECKIUE) CIIOPHI,
JIN0O CIOPbI, KOTOPBIE MPOIECCYaATbHO HEBO3MOXKHO Pa3pellinuTh B apoUTpa-
Ke. ApOUTPaOUIBHOCTD APYTUX KATETOPUil CIIOPOB, MYCTh AaXKe 3HAYUMBIX,
3aKOHOAATEJb MTOCTYIAaTeIbHO CTPEMUTCS TMOepaInu30BaTh.

4. Konnenmus «<KOHIEHTPAIUH 00IECTBEHHO 3HAYMMBIX
MyOJMYHbIX 3JIEMEHTOB»

HecmoTpst Ha 0011yI0 TTO3UTHUBHYIO TEHAESHIIUIO pacIlIMpeHust cpepbl
apourpadbuiabHocTh, B 2013—2014 1T. B poccuiickoit cyneOHo MpakTuKe
chopMuUpoOBaIKCh HOBasi KATErOpHsi CIIOPOB, KOTOPBIE CY/IbI COUIN HeapOu-
TpabunbHBIMU. HeapOouTpabuibHOCTh 00OCHOBBIBAJIACH «KOHLIEHTpALE
OOILIECTBEHHO 3HAUUMBbIX ITYOJIMYHBIX 2JIEMEHTOB».

Cwm. Huxe 11. 4.5.

CwMm.: Poccuiickoe rpaxkaaHckoe mpaBo: YueOHuk: B 2 1. T. I: O01mas yacts. BerHoe mpa-
Bo. HacnenctBeHHoe mpaBo. MIHTe IeKTyanbHble TipaBa. JINUHbIe HeMMYIIIECTBEHHBIE TTpa-
Ba / OtB. pen. E.A. CyxaHoB. 4-¢ u3n., crepeoturt. — M.: Craryt, 2016. C. 57—58 (aBTop
1. 1 — E.A. CyxaHoB). [TonpoGHbIii aHaIM3 pa3rpaHUYEeHUsI TYOJIMYHBIX M YACTHBIX TIPAaBO-
OTHOIIICHU ! B KOHTEKCTE apOUTPAOMIIEHOCTH CTIOPOB IO POCCUIICKOMY TIPaBY TIPOM3BENICH
B DKCIIepTHOM 3akiioueHnu 1pod. A.B. AcockoBa B CBSI3U ¢ pa30MpaTeIbCTBOM 00 aHHY-
JIMPOBAHUU PEILICHUI TPETEICKOTO Cyia, BeiHeCeHHBIX 110 neiam [TITTC Ne AA226, AA227
1 AA228 (cm.: <https://www.italaw.com/sites/default/files/case-documents/italaw4154_0.
pdf> (mocnennee nocemenue — 15 dpeppans 2018 1.)).
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4.1. Hemopusi 603HUKHOBEHUS U PA3GUMUA KOHUENUUU <«KOHUCHMPAUUU
NyOAUMHBIX I1€MEHN06»

Bbu10o OB HEBEpHO yTBEPXKIATh, UTO Uaesl HEapOUTPAOMILHOCTH CIIOPOB
M3 IPaXKIaHCKUX MPABOOTHOIICHUI ¢ HEKOTOPBIM 3JIEMEHTOM Tocyaap-
CTBeHHOTO MHTepeca Bo3Huka B 2014 r. Tak, eme B 2012 r. co cxoxeit
motuBupoBkoii [Tpesunnym BAC P® nipusHai HeapOUTPaOMIBLHOCTD MH-
BECTULIMOHHOI'O KOHTPAKTA.

B IMoctanoBnenuu ot 3 anpens 2012 r. Ne 17043/11 o neny No A41-
29131/10 Ipe3uanym BAC P® niepeunciivi psii npeayCMOTPEHHBIX MHBE -
CTULIMOHHBIM KOHTPAKTOM 00513aTeJIbCTB MyHULIMIIAIbHOTO 00pa30oBaHusI
(B TOM uucCIe «nepedams 0buecmay 8 YCmaHo8AeHHOM NOPAOKe 3eMeNbHbliL
YHACMOK U HAXOOAWUEC HA HeM 30aHUS U COOPYICEHUS» N «He OCYULeCmE-
AAMb ¢ MOMEHMA NOORUCAHUSL KOHMPAKmMa [omuyxcoenue ] #cuabix u Hexncuabix
naouwjadeir»)'.

Hanee [Ipe3uanym ykasai, 4ToO TaKue O0SI3aTEIbCTBA «AGALIOMCS NY-
OAUUHO-NPABOBLIMU U HENOCPEOCMBEHHO CEA3AHbL C BbINOJHEHUEM OPeAHA-
MU MYHUUURAAbHO20 00PA308AHUSL 8AACMHO-PACNOPAOUMENbHBIX QYHKUUI» ,
T.€. TPEOOBAHMS «GbIMEKAIOM U3 NYOAUMHO-NPABOBBIX OMHOUEHULL, NOMOMY. ..
He nodaexcam paccmMompeHuio mpemeicKum cyoom».

OnHaKO «KpUCTAUIM30BaIaCh» TaHHas KOHLEILIMS B IBYX JejiaX, pac-
cmotpeHHbIX [1pesnanymom BAC P® nourn omHOBpEMEHHO: 110 CIIOpY,
BO3HMKIIIEMY M3 OTHOLIEHUI TOCYIapCTBeHHbIX 3aKynok (IToctaHoBie-
Hue ot 28 suBaps 2014 r. Ne 11535/13 mo neny No A40-148581/12, A40-
160147/12 («Apbarctpoii») (nanee — I[Mocranosnenue Ne 11535/13)), u crio-
py U3 10roBOpa apeHbl JecHbIX yuacTKoB (IToctaHoBiaeHue ot 11 (peBpansa
2014 1. Ne 11059/13 o neny Ne A26-9592/2012 («@opecT-rpyIin») (nanee —
IToctanoBnenue No 11059/13)).

ITo3xe oHa HEYKJIIOHHO MmojanepxXuBaiach onpeaeaeHussmu BC PP’
M Ha MOMEHT HalMCaHUs CTaTbU «3apa3uiia» TaKKe MPaBOOTHOIIEHMSI,
CBsI3aHHbBIE C (PeepaIbHbIMU 3aKOHAMM O KOHIIECCMOHHBIX COIIAIEHUSIX,

Kaszanoch 661, 0ObIYHBIE TPaskIaHCKO-ITPABOBbIC 00sI3aTeIbCTBA COBEPILIATh OMHU IEICT-
BMSI C UMYIIIECTBOM, BO3IEPXKUBASICh TIPU 3TOM OT COBEPILIECHUS IPYTUX ACUCTBHI C HUM.
Kpome Toro, TpeboBaHuSsI, yIOBIETBOPEHHbIE OTMEHEHHBIM PEILIECHUEM TPETEHCKOro Cy/a,
He BBIXOIMJIN 32 paMKK OOBIYHBIX TpeOoBaHMii, peaycMoTpeHHbIX 'K PD: pacTopxeHne
KOHTpPAKTa, B3bICKAHUE PeabHOIO yIiliepba U YITyIeHHOM BbITOIbI.

> Cwm. onpenenenusi BC P® or 3 mapra 2015 1. nio ey Ne 305-0C14-4115, A41-60951/13,
ot 28 despatst 2017 r. Ne 305-DC17-5 mo memy No A40-2650/2016. [Tpu aTOM 1MOKa3aTeb-
HO, 4TO Kak B jiejie, paccMoTpeHHOM [pe3unnymom BAC P®, tak 1 B GOIBIIMHCTBE APy~
THIX JIeJI CTOPOHAMM, XOIATaliCTBOBABIINMU 00 OTMEHE PEIICHUI TPETEHCKUX CYIOB, BbI-
CTyNaJ UMEHHO YaCTHBIE, a He TTOJIMYHbIE CyObEKTHI.
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006 093 u o 3akynkax. [Ipu aTOM aBTOMaTUYECKUI1 MOUCK IO CIOBOCO-
YETAHUIO «KOHUCHMPAUUS 00UECMBEEHHO 3HAYUMbIX NYOAUYHBIX INEMEHN06»
MO3BOJISIET HaliTh Oosee 250 cymeOHbBIX aKTOB, U3 KOTOPBIX OKOJIO TTOJIOBUHBI
BbIHeceHbI B 2017 1.

4.2. Cooepircanue KoHuenyuu «KOHUESHMPAyUU nyOAUMHBIX I1eMEHINO06»

B paccmorpennom Ipesuanymom BAC P® nene ¢ yuactuem OO0
«ApbaTCcTpoit» YaCTHBIN MOAPSIIMK 3aKITIOUMII B TIOPSIIKE OTKPBITOTO ayK-
LIMOHA B COOTBETCTBUM ¢ DenepasbHbIM 3aKOHOM O pa3MelleHUH 3aKa30B
KOHTPAKT C TOCyIapCTBEHHBIM Ka3¢HHBIM YUPEXKICHUEM 3APaBOOXPaHEHUS.
ITpourpas mpoiiecc B TpETEHCKOM Cyae, MOAPSAUYMK TTOAal 3asBlIeHUE 00
oTMeHe pelieHus Tpereiickoro cyna. I[pesuanym BAC P® cormacuics
¢ TpeOOBaHUSIMU TIOAPSIUMKA U OTMEHUJI pellieHre TPETEeMCKOro cya,
CChLTAsICh HA COBOKYITHOCTh HECKOJIbKMX OCHOBAHMIA.

Bo-nepBrix, Cyn hakTuuecku mpu3Hal apOUTpaxKHOE CoralllieHue He-
NEWCTBUTEIBHBIM CO CCBUIKOM Ha 11. 3 CT. 5 1eiiCTBOBABIIIETO B TOT MOMEHT
denepanbHoro 3akoHa ot 24 urosist 2002 r. Ne 102-M3 «O TpeTteiickux cygax
B Poccniickoit @enepauun» (najsee — DeaepaybHbINA 3aKOH O TPETEHCKUX
cynax). YKazaHHBII MyHKT 3alpelian BKIoUaTh apOUTpaKkHbIE OTOBOPKU
B JIOTOBOPBI MPUCOETUHEHMS, 1 ObLT TpuMeHeH CynoM, MOTOMY UTO MeXa-
HU3M 3aKJII0YEHUSI KOHTPAKTA B IMOPSAKE OTKPBITOIO ayKIIMOHA UACHTUYCH
TMOATNMCAHUIO TOTOBOPA MPUCOCTUHEHUSI.

Bo-BTopbix, [Ipesunnym ykaszasr Ha «<HEMPO3PaYHOCTh», ITOA03PUTETb-
HOCTb 1 «HEeMOTHBHUPOBAHHOCTB» BBIOOPA FOCYIaPCTBEHHBIM ITPEANIPUSTUEM
TPETeHCKOro cyaa, OpraHu30BaHHOTO HE3aI0JIT0 10 3aKII0YCHUS KOHTpaKTa
C MOIAPSITYMKOM M PaCCMaTPUBABIIIETO MPEUMYIIECTBEHHO CITOPHI MEXKIY
TOCyIapCTBEHHBIM MPEATIPUSITAECM U €Tr0 KOHTpareHTaMu.

B-tperbux, I[1pe3uanym cocnancsg Kak MUHUMYM Ha MSITh OCOOEHHBIX
00CTOSITENBCTB, (DOPMUPOBABILINX, IO €r0 MHEHUIO, KOHLIEHTPAIIUIO 00-
IIECTBEHHO 3HAYMMBIX IYOJUYHBIX 9JIEMEHTOB M BJICKIIUX NTPU3HAHUE
criopa HeapouTpabuIbHBIM. KOHLIEHTpalMs MyOJIMYHOro MHTEpeca Obliia
BBIBEICHA U3 XapaKTepa KOHTPaKTa — €ro 3aKJII0YEHUS ITyOTMIHBIM JIULIOM,
B ITyOJIMYHBIX MHTEpECaX U MPpU MyOIMYHOM (PMHAHCUPOBAHUY U3 OIOIKETa.

[pyrumu cakTopamMu ObUIH:

— UMITepaTUBHBIN XapaKTep PeryJMpoBaHuUs TOCYIapCTBEHHBIX 3aKYIIOK;

— HEBO3MOXHOCTb TPETEMCKOro Cyna MpU3HaTh pa3MellleHUe 3aKas3a
HEICVCTBUTEIIbHBIM,;

ABTOpPOM HCITOJTb30BaH aBTOMaTHUUeCcKuit mouck cepsuca Caselook (<https://caselook.ru/>
(nmocneaHee noceteHue — 15 despans 2018 1.)) o0 apOUTPaKHBIM CyIaM BCeX MHCTAHLIMIA.
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— HEIpPO3pavyHOCTb apOUTPAXKHOTO pa3dUPaATESIbCTBA, IKOObI TPOTUBO-
peyaras MpUHIIMIIaM OTHOLIEHU rOCy1apCTBEHHBIX 3aKyTOK;

— MeHee (DopMaIbHBII MPOLECC NOKA3bIBAHMUS

— HEO0OXOAMMOCTD YILJIAThl TPETEUCKOTO cOOpa, MOTeHLIMAIbHO I10-
BBbILLIAIONIAST M3IEPKKU Ha BeleHUE Mpoliecca B CpaBHEHUU ¢ pa3MepaMu
rocyaapCTBEHHOM MOILJIMHBI.

Haxkonerr, [Tpesunnym ykasaj, 4To IpUMEHUMOE 3aKOHOIATEIbCTBO,
peryMpyloliee OTHOILIEHMS B chepe rocyaapcTBEHHBIX 3aKyIOK, HE COIep-
JKUT HOPMBI, TO3BOJISIONIEH Tlepenavy cropa B TpeTelicKre Cybl, HO JIUIIb
CCBUIKM Ha HEOOXOIMMOCTD pa3pelleH s CIIOPOB B CyIcOHOM IOPSIIKE.

IMepeuncnus npuBeAeHHBIE BhIlIe (hakTopbl, [Tpe3nanym npuiiesn K 10-
CTaTOYHO COMHUTEIHLHOMY BBIBOIY 00 OMIHOBPEMEHHOI HeAeCTBUTEIbHO-
CTU apOUTPaKHOM OTOBOPKU M HEapOUTPaOUIbHOCTH BCEX OXBAThIBAEMbIX
€10 CITIOPOB, a TAKXKE 3aKJIIOUMI, YTO caM (PaKT pacCCMOTPEHHsI TAKOT'O CIiopa
TPETEICKUM CYIOM HapyllaeT ImyOau4yHblid nopsinok Poccun. Ilpu atom
OH HUKaK He OOBSICHWI, Ha KAKOM MMEHHO OCHOBAaHMU CEJaH KaXXIbli
M3 yKa3aHHBIX BBIBOJIOB, MOTMBMPOBAB BCE TPU CChIJIKOM HA COBOKYITHOCTh
OIMMCAaHHBIX (DAKTOPOB.

4.3. Kpumuxa «Konuenuuu KoHueHmpauuu nyoAuMHsIX 3.1eMeHIN06»

[IpencrapisieTcsi, 4TO MEpBbIC 1BA JOBOAA — O 3aKIIOYEHUU apOUTpaK-
HOT'O COMIAIIEeHUS B IIOPSIAKE MPUCOSAMHEHUS' U O 3aKJII0YCHUN apOUTpaXK-
HOTO COIIALIEHMS B I10JIb3Y TPETEHCKOro Cyia, KOTOPbIii He MOT FrapaHTH-
poBaTh CIIPaBEIJIMBOCTb pa30UpaTe/IbCTBA, — ICUCTBUTEIbHO MOLJIU ObITh
HaJUIeXalllMM OCHOBAaHUEM ULl OCITapMBaHUsI apOUTPaXKHOTO COTJIalleHMSI.
BMecTte ¢ TeM 04eBHMIHO, YTO CBSI3aHbI OHU HE C IPO0IeMOoli apOUTpadbuib-
HOCTH, a C BOIIPOCAMU AeUCTBUTEIbHOCTU apOUTPAXKHOTO COTJIAlICHUS
M HE3aBUCUMOCTHU TPETEHCKOro Cya.

Tem He MeHee OCTalIbHbIe apPI'yMEHTBI HE BBITJISLAST 000CHOBAHHBIMMU.
HauGosiee mpoTMBOPEUMBBIM IMIPEACTABISIETCS BHIBOJ O HAPYIIEHUU ITy-
onmyHoro nopsinka Poccuu camum ¢hakToM pacCMOTPEHUsI CIIopa U3 To-
CyIapCTBEHHOTO KOHTPAKTa TPETEIMCKUM CYIOM, IMOCKOJbKY HapyllaTh
MyOJUYHBINA ITOPSIIOK MOXKET JIMIIL apOUTPaKHOE peleHne’ (Wi, TOYHee,
MocaencTBrs ero npusHanus’). [Ipyr 3ToM myOIMIHOMY MOPSIAKY HE MOXKET

B cooTBeTcTBUY C AeiicTBOBaBIIEH HA TOT MOMEHT HOpMOIi 1. 3 cT. 5 DenepanbHOroO 3a-
KOHa O TPETeCKUX cyax.

CwM. cT. V(2)(b) Hoto-MopKcKkoit KOHBEHIINH.

Cwm., Hartpumep, MudopmanronHoe mucbmo [pesunnyma BAC PO ot 26 deppains 2013 1.
Ne 156.
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MPOTUBOPEUUTh CaM MPOILIECC pa3pelIeHns CIopa TPeTEHCKUM CYI0M,
KOTOPBII MOXET BKJIIOYATh B c€0S1 paCCMOTpEeHME BO3paKEeHUI OTBET-
YyKa IMPOTUB €ro IOPUCAUKIIMU C TTOCISIYIOIIUM OTKa30M TPETEMCKOTO
cyla MpU3HATh CBOIO KOMIIETEHIIMIO, OCHOBAaHHBIM Ha HEACWCTBUTEIb-
HOCTM apOMTPaXKHOI'O COTJIALICHMS UM BBIBOJE O HeapOUTpabMIbHOCTH
cropa.

OnHako BaxKHee BCEero TOT (hakT, uyTo mepevyuciaeHHbie [1pesunmymom
«0COOEHHBIE» OOCTOSATENHCTBA HE MOTYT ITPUBOIUTD K HEApOUTPAOMIIBHOCTH
cropa. Kak 0bU10 yKa3aHo BBIIIIE, B ITPaBe Pa3BUTHIX 3apyOSKHBIX FOPUCIUK-
1M, paBHO KaK U B POCCUNCKOM MpaBe, ISl OLIEHKU apOUTpadbMIbHOCTH
CIiopa cJieayeT OlIeHUBaTh XapakKTep TPeOOBaHUsI, a HE €ro aOCTPaKTHYIO
«BaXXHOCTb» WJIM OCHOBaHUE (IOrOBOP, IPaKIaHCKOE 3aKOHOAATEIHLCTBO
WJIM PEryJIMpOBaHME, CoAepXKalllee MMIIepaTUBHBIC HOPMBI).

Kak crnenyeT 13 cyneOHBIX aKTOB MO aHAIM3UPYEMOMY NIEJTy, PEe30JII0-
THUBHAas yacTh oTMeHeHHoro [Ipesuanymom BAC P® peureHust Tpereiicko-
To cyna coaepxkajia €eIMHCTBEHHBIN MYHKT — O B3bICKAHUU C MOIPSIIMKa
B T0JIb3y TOCYIapCTBEHHOI'O 3aKa3uMKa YCTAaHOBJIEHHON TOrOBOPOM He-
ycroiiku'. I1pu 3ToM oyeBUIEH 1 HE TTOAIAETCS COMHEHNIO (DaKT UCKITIO-
YUTEJbHO I'PakIaHCKO-IIPABOBOTO XapakTepa TPeOOBaHMUS O B3bICKAHUU
JIOroBopHoIi HeycToiiku (11. 1 ¢T. 330 'K P®D).

4.4. Iloaumurxo-npagoeas HecocmosmeabHOCHb «KOHUenUUN KOHUeHmpd-
Uuu nyOAUMHBIX I1eMEHIM06» U BAUSHUE PepopMbL APOUMPANCHO20 3AKOHO0A-
meascmea

BazkHo, 4TO KOHUEMIIMS «KOHLIEHTPaLUU MyOJUUHBIX 3JIEMEHTOB» Oblia
HECOCTOsITeIbHA C MOMEHTA ee nosiBiieHus B rpakTuke BAC P®D. Ona nipo-
TUBOpPEYMJIA CYLLIECTBOBABLLEH ellle 10 pedhOpMbl HOPME, B COOTBETCTBUM
C KOTOpOI HeapOUTPaOUIbHBIM MPU3HABAJICS JIMIIbL TOT CIIOP, KOTOPBIi
«8 coomeemcmeuu ¢ edeparvHbiM 3aKOHOM He Modicem Oblimb npeomMemom
mpemeiickoeo pazoupamenscmea»’. C yKazaHHOI HOPMOIA COIJIaCyeTcs U 10~
sunusi KC P®, yka3piBaBIlIEero B KOHTEKCTEe apOUTPaOMILHOCTH CIIOPOB
0 HEIBMKMMOCTH Ha HEOOXOMMMYIO «/MEHOCHUUIO K YAPOUEHUIO OeMOKPAMU-
YecKUX Ha4an npaeocyous», OCHOBAaHHYIO Ha 3aKPEIJIECHHOM B CT. 55 (4. 3)
Koncturyunu P® 3anpere Ha HEOOOCHOBaHHOE OrpaHUYEHKE MPaB’.

CTOUT OTMETUTD, YTO, XOTSI pPa3Mep U XapaKTep HEyCTOMKHU He MOTYT BIUSTH HA KBAJIU-
(uxanmio cropa B KauecTBe (He)apOUTPaOUILHOTO, CCHUTKY Ha IITpadHOI XapakTep He-
YCTOWKU B CyAEOHBIX aKTaX OTCYTCTBYIOT.

TTyHkT 2 cT. 42 DenepabHOTO 3aKOHA O TPETEHCKHX Cyax.

[MTynkr 3.3 [Moctanosnenust Ne 10-1I1.
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Kpome Toro, naHHass KOHILIETIIIMS HEe TTPUBOIMIA KAaKUX-TU00 YETKUX
KPUTEPUEB OIpeesieHrs] apOuTpaObUIbHBIX CIIOPOB, YTO BIOCJIEACTBUI
MPUBEJIO K HEKOHTPOJMPYEMOMY YUaIllEHUIO CChIJIOK Ha HeapOUTpaOuib-
HOCTb ¥ BbI3BaJIO MIPABOBYIO HEMPEICKA3YeMOCTb B €€ TPUMEHEHMY CyIaMMu .

K coxaneHuio, KpUuTUKyeMast IIpaKTUKa He TOJIBKO HE YIILIa B IPOILLIOe,
HO U yCUJIUJach. DTO MPOTUBOPEUYUT KaK OYKBe, TaK U AyXy COBPEMEH-
HOT'O POCCUICKOTr0 apOUTPaKHOTO 3aKOHOAATeAbCTBA. Tak, 1m. 8 u. 2 cT. 33
ATIK P® ycraHaBiMBaeT, 4TO CHOPHI CYMTAIOTCS HEapOUTPAOMIbHBIMU
TOJIBKO «6 CAYHASAX, NPAMO NPEOYCMOMPEHHBIX (he0epanbHbiM 3AKOHOM .

Kpome Toro, u3 HopM pedopMUPOBAHHOTO apOUTPAKHOTO 3aKOHO-
JaTeJIbCTBA CIEMYeT, YTO 3aKOHOIATEIb CTPEMUTCS U30eXKaTh U3TUIITHUX
orpaHmyeHuit aponrpabuabHocT. B yactHoctn, m. 6 4. 2 c1. 33 AIIK PD
(bakTMYECKM TTOATBEPKAAET IPaXK IaHCKO-IIPABOBOI XapakTep ¥ apOuTpa-
OMIIBHOCTb CITIOPOB, BO3HUKAIOIIMX U3 00J1€e «CTPOrMX» OTHOILIEHUH, pery-
JINPYEMBIX 3aKOHOHaTeIbcTBOM Poccuiickoit Denepaiiny 0 KOHTPAKTHOM
cucteMe B cepe 3aKyIoK TOBApOB, paboT, yCIyT it 00eCIIeUeHUsI roCcy-
JApPCTBEHHBIX U MYHULIMTIATbHBIX HYXII.

XOTs Ha JaHHBIA MOMEHT YKa3aHHasl KaTeropusl CIIOPOB He SIBJISIETCS
apOMTpabUIbHOIM, 3aMpeT MepecTaHeT MPUMEHSIThCS CO JHSI BCTYIUICHUS
B CWJIy 3aKOHa, OMIPEIEISIONIETO MTOCTOSIHHO AEMCTBYIOIIee apOruTpaxkHOe
yYpekaeHue Mo aIMMHUCTPUPOBAHMIO CITOPOB B c(pepe KOHTPAKTHOM CH-
cTteMbl. TakuMm 06pa3oM, CIIOphI B c(pepe KOHTPAKTHOM CUCTEMbI OTHECEHBI
3aKOHOJAATeIeM K IpaXkIaHCKO-TIPAaBOBBIM 1 apOUTPAOUIbHBIMU — C YYETOM
BPEMEHHOTO OrpaHUYEHUsI, BBI3BAHHOTO HEAOBEpUEM K aOCTPAaKTHBIM (He
OIpeeIeHHBIM 3aKOHOM) apOUTPaKHBIM YUPEKICHUSIM.

BaxxHo yuuThIBaTh, 4TO pehopMa apOUTPaKHOTO 3aKOHOAATEILCTBA
y3Ke BBeJIa XKeCTKUE TPeOOBaHUS K TTOIyYSHUIO pa3pellieHus 1JIsd aMUHKI -
CTPMPOBaHUSI apOUTPAKHOTO Pa30MpPaTeIbCTBa, IPU3BAHHbIE 00ECIIEYNTh
JOBEpUE CYIOB U MOJb30BaTe el K apOMTpaky, a 3aKOHOAATEIbHBIN 3aIpeT
Ha repenavy B apOUTpaK CIIOPOB, COAEPXKAIIUX «KOHIIEHTPALIUIO ITy0Iny-
HBIX JIEMEHTOB», OTCYTCTBYET .

ITocKkoNBbKY Kak MOIXO0 Pa3BUTHIX IOPUCIUKIINN, TaK U peOpMUPO-
BaHHOE apOUTPaKHOE 3aKOHOIATEILCTBO PoccrM 103BOJISIIOT OrpaHUYEHMS
apOUTPaOMIBHOCTHU TOJBKO MPU YCIOBUU «ApAMO npedycmomperHozo» (1)

CM.: beasesa O.A., Tabos A.B. ApouTpabeIbHOCTb CIIOPOB, BO3HUKAIOIINX B c(hepe 3aKy-
nok // Kypnai poccuiickoro npasa. 2017. Ne 5. C. 50.

3a UCKJTII0YeHMEM BPEMEHHOTO0 3alpeTa Ha riepefady B apOuTpak CIiopoB, BOSHUKAIOIIMX
U3 OTHOLIEHUI, PETYIMPYEMBIX 3aKOHOAATeIbcTBOM Poccuiickoit denepaiinm o KOHTpaK-
THOW CUCTEME.
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3aKOHOIATEIbHOIO 3aMpeTa, M3Ha4yaJlbHO HECOCTOSITeIbHASI KOHLEITIIMSI
«KOHLIEHTpaLUU ITyOJUYHBIX UHTEPECOB» B HACTOSILIUIL MOMEHT IPSIMO
HapyIliaeT HopMy eaepabHOI0 3aKOHOIATEIbCTBA.

4.5. Kpumuxa KOHKpemHbIX «HYOAUHHBIX I1eMEHIN06»

PaBHbIM 00pa3zoM mpu 6oJiee NeTalbHOM PACCMOTPEHUN TPUBEIEHHBIX
Ipesunuymom BAC P® ¢akTopoB MOXHO CIeIaTh JIMIIb OJWH BBIBOI:
HU OJIMH U3 HUX He MOJIKEH SIBJISITHCSI OCHOBAHUEM JIJIsI IPU3HAHMUS CIiopa
HeapOUTPaOMIILHBIM.

Tak, yyacTue B YaCTHBIX ITPABOOTHOIICHUSIX ITyOJIMYHOTO JIMLIA SIBJISI-
eTcst OOBIYHBIM 15T TpaXkaaHckoro odbopora, a 'K P® (1. 1 c1. 124) npsmo
yCTaHABJIMBAET, YTO MyOJIUYHbIE CYOBEKThl YYaCTBYIOT B I'PaKIaHCKOM
000DPOTE «HA PABHBIX HAYAAAX C UHbIMU YYACMHUKAMIU» TPAXKIAHCKOTO 000pO-
Ta — TpakJaHaMM U IopuarYecKuMu Julamu. bonee Toro, cam Ipesnauym
BAC P® ykasbiBaj, 4To «yyacmue [nybauunoeo cybsekmaj 6 002060pHbIX
NPABOOMHOUEHUSIX CAMO NO cebe He MEeHAeM UX SPANCOAHCKO-NPABO8YH) NPUpooy
Ha NYOAUMHO-NPABOBYIo» .

CchliKa Ha MOTEHLIMAIbHbIE U3AEPXKKHU OI0/IKeTa, BI3BAHHBIE TPE-
TeIICKUM cCOOpOM, TOJIHOCThIO HECOCTOATeNIbHA. Bo-TepBhIX, (B yclio-
BUSIX HOPMAaJILHOTO apOUTPakKHOTO pa3dupaTesbCcTBa), 00jee BHICOKHUE
M3IEPXKU B BUIE apOUTPaKHOIo cO0pa 0OBSICHSIOTCS IMOBBIIIEHHbBIM
KauyeCTBOM PaCCMOTPEHUSI CIIopa CTOPOH, BO3MOXKHOCTbIO JIJIsl HUX U30paTh
CIELIMAJKCTOB B COOTBETCTBYIOIIEH cepe IpaBa U MHOIMMU APYIH-
MU IIpEeUMYyIlleCTBaMU apOUTpaxa, KOTOPHIMU U OOBSICHSIETCS €T0 IOITy-
JIIPHOCTb. BO-BTOPBIX, U3AEPXKKM B BUIE apOUTPaXKHOIo cOopa CIOKHO
Ha3BaTb HEIPOIOPLMOHAIbHBIMU. JIJIs1 HATJISIIHOCTU MOXHO IPUBECTU
neio AO «Ocobble 9KOHOMUYECKHE 30HbBI», B KoTopoM BC P® ycmoTpen
HapylleHue NyOJMYHOro MHTEpeca B M3IepXKKax Ha apOUTpaXKHbIil cOop’.
W3 cyneOHBIX akTOB cieayer, uto coop Tpereiickoro cyna npu PoHae
«ITpaBo n skoHomuka TOK» coctaBui 1,5 MiTH py0. MpH yIOBIETBOPEH-
HBIX TpeboBaHMsIX B pasMmepe 430 miH py6., T.e. 0,0035 (0,35 %) ot ux
cyMMbl. HakoHell, pacxoibl Ha BelleHUE CIIOpa, OHECEHHbIE JIULIOM,
MOJIy4aBIIMM CPEICTBA U3 OI0IXKeTa, He MOIYT ObITh MPU3HAHBI PACXO10-
BaHMEM OIOKETHBIX CPeIACTB. B OOJIBIIMHCTBE cly4yaeB CTOPOHBI CIlopa
OyIyT pacmopsiKaTbCsl He OFOMKETHBIMU CPEACTBAMU, & CBOUM COOCTBEH-

Tlocranosnenue Ipesumuyma BAC P® ot 3 anpestst 2012 r. Ne 17043/11 mo mery Ne A41-
29131/10.

> Cwm. Omnpenenenne BC P® ot 28 umions 2017 r. mo aeny Ne 305-DC15-20073, A40-
188599/2014.
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HBIM UMYIIeCTBOM. JIeHeXKHbIE CPeCTBa MPEIOCTABISIIOTCS HE HATIPSIMYIO,
a, HAIIpUMep, Yepe3 IpakaaHCKO-IPaBOBOM MHCTUTYT YWICHCTBA B I0pU-
JUYECKOM JIMIIE WJIM B paMKaX 3aeMHbBIX ITPABOOTHOIIICHUI .

CchbliKa Ha UMIIEPaTUBHBIM XapaKTep peryJIMpoBaHust paBHBIM 00pa3oM
MPOTUBOPEYUT KaK OMMCAHHBIM BBIIIE TPUHLIMIIAM, TaK 1 3JIeMEHTapHOM
JIOTHKE: B KaXIOM TPakKIaHCKO-IIPAaBOBOM CIIOPE BO3MOXHa CChLIKa, Ha-
npumep, Ha ctatei 'K PD, perynupyroliue TedyeHre 1 CpoK UCKOBOI 1aB-
Hoctu. Hopmbl 'K P®D 06 nckoBoii JaBHOCTH, paBHO KaK M1 MHOTHE APyTre
HOPMBI, SIBJISIIOTCSI UMIIEPATUBHBIMKM M 00€CIIeUNBAIOT BasKHEMIIIME YCTOU
rpaxIaHCKOro 060poTa U 5KOHOMUKM CTPaHbl, OAHAKO (haKT UX PUMEHEe-
HUs (MM OTKa3a B MIPUMEHEHUM) HEe MOXKET Bjieub HeapOUTpaOUIBLHOCTh
CBSI3aHHOTO C HUMM CIIOpa.

MeHee dopMaIbHBIN XapakTep J0Ka3bIBaHUS TakKe HE MOXKET BJIeUb
HeapOUTPaOUIIBHOCTD OTAEJIBHO B3SITHIX KATETOPUIT CITOPOB: C OMHOM CTO-
POHBI, OH He 03HavaeT 00Jiee HU3KOE Ka4eCTBO MIPUHMMAEMBbIX PEIICHMUIA;
C IPYTOii CTOPOHBI, TIPOLIECCYaTbHBIC PA3INYMS HE OTMEHSIIOT MPAaBO CTOPOH
Ha Iepenavyy X CIIOpoB B apOUTpax’.

Pexxum KoH(MUACHIIMAIBHOCTH pa30upaTe/ibCTBa TAKXKE HE O3HAYaeT
yrauBaHUsI MHGOPMaLUKU, KOTOpasi B MHBIX CJydasix Obula Obl TOCTYITHA.
Tak, nanexo He Bcst MH(POPMALMS O JOTOBOPHBIX OTHOLIEHUSX C «ITy0-
JIMYHBIM 3JIEMEHTOM» JOCTYIHA IIMPOKOI 001IecTBEeHHOCTU. BMecTo
rnepeaayy cropa B apOUTpaxK CTOPOHA MPAaBOOTHOIIEHU MOXET B 100OPO-
BOJILHOM TIOPSIIKE YIOBJIETBOPUTD IIPETEH3UIO APYTrOil CTOPOHbI, 8 MOXET
caMa He 3asiBJISITb TpeOOBaHMUS B CBSI3M C BO3MOXKHbBIM HapyIICHUEM €€
npas. Clie0BaTe/IbHO, PeXXUM KOHGUIESHIIMAIbHOCTH pa30upaTe/ibcTBa
Ha OJJHOM KOPOTKOM BPEMEHHOM OTPE3Ke IPpaXk IaHCKUX ITPaBOOTHOILICHMIA
He CKpBIBAeT OT MyOJMKKU MHMOPMALIMIO, TTOCKOILKY U 0€3 pa3doupaTeib-
CTBa OHA CO BCEil BEPOSITHOCThIO MOIJIa HE ObITh OITyOJIMKOBaHa.

[MpumeuaTesIbHO, YTO 3aILMUTOM OOIIECTBA OT KOPPYIILIMOHHBIX M MHBIX
MPECTYIHbIX HAPYILIEHUI JOJKHBI 3aHUMAThCS IIPABOOXPAHUTEIbHbIE Opra-
HBI, a HE CYIbI, pACCMaTPUBAIOLINE 1 pa3pellaiolire IrpakIaHCKO-TTPaBOBbIE

' CM.: Beasiesa O.A., Tu6os A.B. Vxas. cou. C. 54.

2 , .
Cwm. IMocranosnenue Ne 10-I1; cm. Takxke: Cour européenne des droits de I’homme, Ar-

rét du 28 octobre 2010, Suda c. République Tehéque (requéte n° 1643/06) <http://hudoc.
echr.coe.int/eng?i=001-101333> (mocnennee nocemenue — 15 pespans 2018 1.); Report
of the European Commission of Human Rights (Plenary) of 12 December 1983, Brame-
lid and Malmstrom v. Sweden (applications Nos. 8588/79, 8589/79) <https://hudoc.echr.
coe.int/app/conversion/pdf?library=ECHR&id=001-92813&filename=BRAMELID %20
AND%20MALMSTROM %20v.%20SWEDEN.pdf> (nmocnennee nmocemenue — 15 des-
pans 2018 1.).
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cropsl. TeM He MeHee pellleHre TPeTeHCKOro cyna 1 MaTepuaibl apour-
TPaXKHOTO pa3doupaTe/IbCTBA JOCTYITHBI CYIy Ha CTaIWU €ro UCIIOJTHEHUS],
U B ClIlydyae 00OHapyKeHUs KOPPYIIIMOHHOTO 3JIeMEHTa B KOHKPETHOM pe-
LLIEHUH CYIl MOXKET OTKAa3aTh B €I0 UCIIOJTHEHUH CO CChUIKOM Ha HapyIlIeHue
MyOIMYHOTO TIopsIaKa'.

Cynp0y CopoB, CBSI3AHHBIX C OTHOIIIEHUSIMU TOCYIapCTBEHHBIX 3a-
KYMOK, pa3feJWIi U CIIOPbI, BO3HUKIIIME U3 JOTOBOPOB apeHIbI JIECHBIX
yuyacTkoB. CrycTs Bcero nBe Hemenu nocie [Toctanosnenuss Ne 11535/13
Ipe3unuym BAC P® nipunsit ananornyHoe [Mocranosnenue Ne 11059/13,
KOTOPBIM OTMEHMWJI peIlIeHUEe TPETEHCKOro Cyaa, BRBIHECEHHOE 10 CITOPY U3
JIOrOBOpPA apeHIbI JIECHBIX yuyacTKoB. [Tosunus [1pesunuyma, usnoxeHHast
B [Nocranosnenun Ne 11059/13, Takke ObLIa MOATBEPKACHA MTOCIEAYIOIICH
npaktrkoit BC P® 6e3 3aMeTHBIX U3BMEHEHMUIA’.

Kaxk u B cnyvae ¢ [ToctanosinenueM Ne 11535/13, Tlpesuanym cocnaics
Ha 3aKJIIOUeHHUe apOMTPakKHOTO COTJIALIEHUS ITyTeM ITPUCOSAUHEHUS K 10-
TOBOPY Yepe3 yJyacTHe B JIECCHOM KOHKYpCe, IyOJUUHbBIN XapaKTep CyObeK-
Ta MPaBOOTHOIIEHU, COBOKYITHOCTb OCOOBIX YCIOBUM M HEOOXOTUMOCTD
MPO3PAYHOCTH B pa3pelieHUU CIIOPOB.

Tem He MeHee B paccmorpeHHoM I1pesunnymom BAC P® crniope Tpe-
TEeMCKUI Cyd OISITh e YAOBJIETBOPUII OOBIYHOE IpaxkIaHCKO-TIPAaBOBOE
TpeOoBaHME O B3bICKAHUY 3a10DKeHHOCTH. OYeBUAHO, YTO HU TpeOOBaHUE
0 B3bICKAHUU 330JKEHHOCTH, HU TPEOOBaHKME O PAaCTOPXKEHUU TO0TOBOPA,
OCHOBaHHOE€ Ha HapyIICHUU KOHTPAreHTOM CBOMX O0SI3aHHOCTE 10 BHE-
CEHUIO apeHIHOM TIJIaThl, HE SBJISIIOTCS MTyOIMYHO-TIPAaBOBBIMU TpeOOBa-
HUSIMU, KOTOPbIE HE MOT Obl pa3pellIuThb TPETEHCKUIA CY/I.

YKazaHHBII BBIBOM TakKe MOATBEpKAaeTCs pethOpMUPOBAHHON HOP-
Mmoii ct. 33 AIIK P®, B cooTBeTCTBMH C 11. 7 4. 2 KOTOPOil HEapOUTpaOUIb-
HbI JIUILb «CHOPbL, BOZHUKAIOUUE U3 OMHOUEHUIL, C8A3AHHBIX C B03MEUCHUECM
8peda, NpuHUHeHH020 OKpyJcaroueil cpede». TakM 00pa3oM, MO MHEHUIO
aBTOpa, TPaKIaHCKO-IIPaBOBbIE CIIOPHI, BO3ZHUKAIOIINE U3 OTHOIIEHUM
10 apeH Ie JIECHBIX yY4aCTKOB (BKJIIOUAs CTIOPHI O B3bICKAHUU 3a0JKEHHO-
CTHU 10 apeHIHOM TIaTe WIN CIIOPHI O PAaCTOPKEHUU TOrOBOPa), TOJKHBI
OBITb MPU3HAHBI apOUTPAOMIILHBIMU. PaBHBIM 00pa3oM apOUTPaOUIBLHBIM

1 o
B Poccuu chopmupoBaiach 00IIMpPHAs TPAKTHKA, B COOTBETCTBUU C KOTOPOIA CY/IBI OT-

KasbIBAIOT B MPUBEICHUH B UCTIOJTHEHME apOUTPAXKHBIX PEIICHUI, UCITOTb30BaHHBIX CTO-
POHAMM B MOIIBITKE JIeTaJI3allMy HEMPaBOMEPHBbIX ICUCTBUI, TAKMX KaK (habpukaus 3a-
TTOJIKEHHOCTH TSI MAHUITYJISILIMK OaHKPOTCTBOM (cM., Haripumep, Onpenenenne BC PO
ot 17 okrs6pst 2017 1. Ne 310-DC17-8992 o neny Ne A54-3033/2016).

Cwm., Haripumep, ompezesienust BC P® ot 31 aBrycra 2015 r. Ne 307-25C15-9849 1o ney
Ne A26-7793/2013, or 21 ampesis 2015 . Ne 307-DC15-2920 mio ey Ne A26-7536/2013.
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JIOJIKHO TPU3HABATHCS JI000€ TpakaaHCKO-TPaBOBOe TpeOOBaHUE MPU
YCJIOBUM €TO OTACTUMOCTH OT HeapOUTPAOUIBHOTO MTyOJIMYHO-TTPAaBOBOTO
criopa’.

HckitoueHreM BBICTYNAIOT JIUIIb MTyOJIMYHbIE CTIOPHI O BO3MEILIEHUY
Bpena, IPUUNHEHHOTO «OKpydcaruieli cpede 8 pe3yabmame ee 3aeps3HeHus,
UCMOUWeHUsl, NOPHU, YHUHINONCEHUS, HePAYUOHANbHO20 UCNOAb308AHUS NPU-
POOHBIX pecypcog, deepadayuu U paspyuleHus ecrmecmeeHHbIX IK0A0SUYeCKUX
cucmem, npupoOHbIX KOMHAEKCO8 U NPUPOOHBIX AAHOUAPMO8 U UHO2O HapYule-
HUS 3aK0HO0amenbemea 6 004acmu 0Xpast OKpysicaioueil cpedvry’. Ilpu aToM
KCTIIAMU T10 TAKUM JIeJIaM BBICTYTIAIOT MPOKYPOPHI® U CIYKOBI TI0 KOHTPOJTIO
1 HaJ30py B cdhepe OKpyXKarolei cpenbl’, pasMep BO3MEILeHUsT Bpeia pac-
CUMTBIBAETCS B COOTBETCTBUMU CO CTIEIIUAIbHBIMU TAKCAMU M METOTUKAMU’,
a CPOK MCKOBOI JaBHOCTH cocTtaBiser 20 jet’.

4.6. Konuenuyus «konueHmpauyuu nyoAu1HsIx 31eMeHmM08» 8 MeXHcOyHapoo-
HOM apoumpasxice

Kaxk ykazaHo BbllII€, ITOAXO0M K BOIPOCY apOUTPaOMIIBHOCTUA B MEXIY-
HapOJHOM KOHTEKCTe NOJIKeH ObITh elle 0ojiee mubdepaabHbIM. [Tpume-
4yaTeJIbHO, YTO JIMOepalbHbIi MOAXOMA K apOUTPaOUIBbHOCTH OTpa3uiICs
B TOM UYHMCJI€ U B POCCUIICKOM MPAKTUKE — U UMEHHO B KOHTEKCTE KOHILIEII-
LIMU «KOHLIEHTPALIMU MyOJMYHBIX 2JIEMEHTOB». BriepBbie TaKOW MPUHLIUIT
ynomuHaeTcst (Ho He npumensietcs) B Onpeneiaennu BC PD or 28 urons
2017 r. mo nemry Ne 305-5C15-20073, A40-188599/2014, KOTOPBIIA HOTIOTHIT
CCBUIKY Ha «KOHLIEHTPALIMIO ITYOJIMYHBIX MHTEPECOB» BO BHYTPEHHEM CITOpE
CJENYIOLIMM KOMMEHTapueM: «B nopsoke uckaouerus [cnopbl ¢ KOHUeH-
mpauyueti nyOAuMHbIX 2NeMEeHMO08 ] MO2ym NPU3HABAMbCS aApOUMPAOUALHbIMIL,
ecau 8 npasoOMHOWEHUSX, U3 KOMOPbIX 603HUK CHOp, obecneuusaemcs boaee
SHAUUMDbLI 00UWecmeeH bl uHmepec (8 YacmHocmu, NompedHoCmb 00uecmea

CMm.: Hecmepenko A.B. Kputepuu apOUTpaObUILHOCTH CITIOPOB IO 3aKOHOIATEbCTBY Poc-
cutickoit Penepanun // ApoUTpaxHsbiii v rpaxnanckuii mporecc. 2005. Ne 8 (CIIC «Kon-
cyabTaHTIm0C»).

Ilyskr 1 ct. 77 denepanbHoro 3akoHa ot 10 stuBapst 2002 r. Ne 7-D3 «O6 oxpaHe OKpy-
Karolei cpenpl» (nanee — MenepanbHbIil 3aKOH 00 OXpaHe OKPYKaIOIIeH Cpebl).

*  Cwm. Onpenernenne BC PO or 2 despaist 2016 . Ne 73-KT'15-13.

*  Cwm. Ompenenerne BC PD ot 25 Hostopst 2015 r. Ne 306-DC15-10433 o memy Ne A55-
22035/2014.

Cwm. 1. 3cr. 77 n 1. 2 c1. 78 DenepanibHOro 3aKOHa 06 OXpaHe OKPYXKAIOIIEH CPE/IbI.

CwMm. 1. 3 c1. 78 DenepadbHOTO 3aKOHA 00 OXpaHe OKPYXKAIOIIEH Cpe/ibl.
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6 mogapax, pabomax, ycayeax, Komopas UHblM 00pazom obecneuena Obinb
He Modcem, Hanpumep, 6 OMHOUEHUIX MeNCOYHAPOOH020 XapaKmepa».

B nocnenyromiem cxoxkast popMyupoBKa 66U ncroiab3oBaHa AC Mo-
cKoBcKoro okpyra'. TeM He MeHee, KakK M caMa KOHLETIUST «KOHLEHTpallun
OOIIIECTBEHHO 3HAYMMBIX ITyOJUUYHBIX 2JIEMEHTOB», UCITOJb30BaHHBII Cy-
JaMU KpUTEPUil TUIIeH KOHKPETUKU U TIPEICKa3yeMOCTH U HE TIO3BOJISIET
CTOPOHAM MEXXIYHaPOIHBIX IPABOOTHOIIEHU I ObITh YBEPEHHBIMU B apOu -
TPaOUJIbHOCTU BO3MOXHBIX CITOPOB.

5. BoiBOIBI

B nocnenHue gecaTuieTrs B pa3BUTHIX ITPaBOIOPsIIKAX HAa0I01a1aCh
TEHICHLIMS CYXXEHUsI KaTeropuii HeapOUTPaOUIbHBIX CIIOPOB, KPaCOYHO
Ha3BaHHasI B JOKTPUHE «cMepmblo HeapbumpaburvHocmu». B pesynbrare
TaKOM TeHJAEHLIMY HeapOUTPAOUILHBIMU OCTAIUCH JIMIIb ITyOJTMYHBIE CITOPHI
U T KOMMEPYECKHUE CIIOPbl, KOTOPbIE HE MOTYT ObITh pa3pellieHbl B apOM-
TPaXe MU3-3a €ro JOrOBOPHOM NMPUPOIBI U HEBO3MOXHOCTH TIPUBJICYEHUS
B IIPOLIECC JIMLI, HE SIBJISIIOLIMXCS CTOPOHAMU apOMTPasKHOIO COIIAIEHUS
(HampuMep, nejia 0 6AaHKPOTCTBE U YCTAHOBJIEHUY TTaTEHTOOO 1aaaTenst).
ITpu 0cob6oii BaXKHOCTU OIpee/IeHHBIX MPaBOOTHOIIEHW 3aKOHOIATEIb
MOXKET B UCKJIIOUMTEIbHBIX CIy4asix MPUHATh HOPMY, MPSIMO OrpaHUYM-
BaIOIIYI0 apOUTPaOMIBLHOCTh. B OTCYTCTBME TIPSIMOTO 3aKOHOAATEILHOTO
3arpera Cyabl IPU3HAIOT, YTO aPTYMEHTOB O MyOJMYHON 3HAUMMOCTHU TeX
WM UHBIX OTHOILLIEHU I HEIOCTATOYHO ISl MPU3HAHUS CIIopa HeapOuTpa-
ownbHBIM. KpoMe Toro, B MeXXI1yHapOAHBIX TTPABOOTHOLIEHUSIX YCTOSIICS
eule 6oJiee TMOEPaTbHBIN MOAXOM K apOUTPAOUIbHOCTH.

B nocnenHue aecaTuieTust poccuiickas cyneOHast IpakKTUKa pa3Bu-
Bajach B CXOXeM HarpabjieHUU. BpeMeHHbIe TIpobeMbl B chepe CIopoB
O HEIBWXKMMOCTU U KOPIOPATUBHBIX CIIOPOB ObUIM MPEOI0JICHBI IIPU 10~
Mot KC P® u pedopmbl apOUTpakHOro 3aKoHomareabcTBa. Pedpopma
TaKXKe OTpa3uiia BOJIIO 3aKOHOAATEIsl yCTAHOBUTD Y3KKME TPaHULIbI HeapOu-
TPaOUJILHOCTH, ONPEAC/IEHHbIC 3aKPBITHIM IePEeYHEM IIPABOOTHOILIECHUIA.

C y4eToM yKa3aHHbIX BbIBOJOB KOHILIETIIUSI HEApOUTPAOUIbHOCTH CIIO-
POB C «KOHLIEHTpaIUel 0011IeCTBEHHO 3HAUMMBIX ITyOJIUYHBIX 2JIEMEHTOB»
MPEeACTaBJISIETCS] HECOCTOATEbHOM. OHa BO3HUKJIA IPU TTOIBITKE CYI0B
IIPOKOHTPOJIMPOBATH BO3MOXKHBIE 3710yIIOTPeOIeHUS, TOMYILIEHHbIE B KOH-

' Cwm. nocraHosienusi AC MockoBcKoro okpyra ot 17 aBrycra 2017 . Ne @05-11789/2017

o neiry No A40-40850/2017 u ot 24 okrsiopst 2017 1. Ne D05-15362/2017 mio neiry Ne A40-
70470/17.
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Ap6UTPabUNbHOCTb CNOPOB

KPETHBIX JieJlaX, KOTOPbIe COUIM 00Jjiee BasKHBIMM, YeM IPYrHe rpaxkIaHCKO-
npaBoBbIe Cropbl. OMHAKO AOMYIIEHHbBIE B X0/Ie apOUTpaXkHOTO pa3doupa-
TeJIbCTBA 3JI0YNOTPeOICHUs WK MPOLeCCyalbHble HApYIIEHUS JOJIKHbI
BJIeYb OTKA3 B IIPU3HAHUM PELICHUS U3-3a KOHKPETHBIX HAPYIIEHUIA, a He
BBelleHKMe aOCTPaKTHOIO 3arpeTa Ha repeiady BceX CIIOPOB B apOUTpax.

Kpome Toro, Kputukyemasi KOHIIEIIIIUS OMHO3HAYHO HapylllaeT 3aKo-
HOIATEIbHYIO HOPMY, 3allpellarollylo orpaHuYeHre apouTpadbUIbHOCTH,
KPOME KaK B «CAVUASX, NPAMO NPeOYCMOMPEHHbIX edepanbHbiM 3aKOHOM»
M UOET Bpa3pe3 ¢ KOHCTUTYLIMOHHO-IIPABOBBIM TOJKOBAaHUEM, JaHHbBIM
KC P® B [Tocranosnenuu Ne 10-T1 B cete c1. 55 Koncruryuuu. Hu onnn
13 UCTIOJIb3YEMBIX CYIE€OHOM MPAKTUKOM «3JIEMEHTOB» HE MOXET O0YCIJIaBIIM-
BaTh HEapOUTPAOUILHOCTb pacCMaTpUBaeMOil KaTeropuu cropoB. CchUIKu
Ha TaKKe «3JIEMEHTBI» CaMU 110 ce0e HECOCTOSITE/IbHbBI, PABHO KaK 1 HE 13-
MEHSIIOT TPaXAaHCKO-TIPaBOBYIO IIPUPOJLY ITPABOOTHOILLIEHUA.

[To MHeHMIO aBTOpa, KPUTUKYeMasl KOHLIEILIKS He UMEET IIPaBOBOrO
000CHOBaHUS, M €AMHCTBEHHBIM IPABUJIbHBIM ITyTEM Pa3BUTUS CyneO-
HOI1 NIPAaKTUKU SIBJISIETCS MOJHBINA OTKA3 OT CChIJIOK Ha «KOHIIEHTPALIUIO
MyOJUYHBIX 3JIEMEHTOB» B KOHTEKCTE BOIIpOca apOUTPaOMIBHOCTH I'pa-
JKIaHCKO-TIPAaBOBBIX CIIOPOB. B yacTHOCTH, aBTOp HameeTCsl, YTO MMEHHO
no stomy nytu nioiiger KC P® nipu paccmorpennu obpaienuss BC PO
Ne 13643/15-01/2017.



NEPCMNEKTUBbI BBEAEHUA
HACNEACTBEHHOIO APBUTPAXA B POCCUN

O.. ITETPOJIB,

TIOLIEHT Kadeapsl 0OLINX MPOoOIeM

rpaxkJaHcKoro nmpaba Poccuiickoii IIKOJIBI YaCTHOTO TpaBa,
YACTHOIPAKTUKYIOLIUI IOPUCT, MATUCTP IOPUCTIPYAEHLIM A

Aemop cmasum nod coMHeHue npaguao o 3anpeme HACAeOCMBEHHO20
apbumpaxca, cywecmeyrujee 6 poccutickom npaee. Ilo muenuro asmopa,
MO NPABUNO HEUeaeCco00PA3HO, NOMUMO NPOUE20, 8 C8A3U C HeHemKOCHIbIO
epanuy cgepuvl 2o NPUMeHeHUs. U 803MOICHBIMU NPAKMUYECKUMU HeYO00OCH -
samu. Aemop cpasHugaem npasuao o 3anpeme HACAeOCMEEHHO20 apoumpa-
aca ¢ nooxodamu 6 npage CIIIA, Tepmanuu u Ascmpuu. Ymeepucoaemes,
umo apoumpaxic HacAe0CMEEeHHbIX CNOPO8 MOJNCEM UMemb PO NPeUMyuLecms
8 CPABGHEHUU ¢ PACCMOMPEHUEM IMUX CNOPO8 CYOamu o0ueli opuUcoOUKyuU.

Knroueswie crosa: nacaedcmeentvlii apoumpasic; HacaeocmeeHHoe npago;
obsekmugHas apoumpadusbHOCMb; coeaacue Ha apoumpalic; 3a6euamenbHas

apoumpaicHas 02080pKa.
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PROSPECTS OF INHERITANCE ARBITRATION
IN RUSSIA

OLESYA PETROL,

Associate Professor at the Department of Fundamentals
of Private Law of the Russian School of Private Law,
Private Law Practitioner, Master of Law

The author express doubts in respect of the rule of the Russian law prohibiting
inheritance arbitration. In the author’s view, the rule is counterproductive due fo,
among other, vagueness of borders of its application and practical inconveniences.
The author compares the rule with approaches of US, German and Austrian law.
1t is stated that arbitration of inheritance disputes may have several advantages
comparing with dealing such disputes in general courts.

Keywords: inheritance arbitration; inheritance law; objective arbitrability,
consent to arbitration; testamentary arbitration clause.
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B Hacrosgiee Bpemst B Poccun ckinaabiBaloTCss 00beKTUBHBIC YCIOBUS
1151 pechOpMUPOBAHMS HACIEACTBEHHOTO TTpaBa. Cpenu 3TUX YCIOBUI 3a-
CIY>KMBAIOT OBITH Ha3BaHHBIMU, BO-TIEPBBIX, TOCTUKEHUE MPEKIOHHO-
ro BO3pacTa JUIlaMM, KOTOPbIe B TIEPHO TTePBOHAYAIBHOTO HAKOTUICHUS
KamnuTajaa COCTaBJIsSUIM SKOHOMUYECKU aKTUBHOE HaceJeHUe; BO-BTOPHIX,
3HAYUTEIbHOE KOJTMYECTBO MHOCTPAHHOTO UMYILIECTBA, KOTOPOE MOXET
MpUHAIeKaTh TAKUM JIMIIAM; B-TPETbUX, HEU30€XKHOE B CHIIY MHOTHX
MPUYMH MPUMEHEHUE POCCUICKOTO MpaBa K UMYIIECTBY 3HAUMTEIbHOMI
TPYTIIIBI TPaXKaaH.

DTH yClIOBMS MOKa He MPUBEIH K TMOJIHOLEHHON pedopMe Hacie -
CTBEHHOTO MpaBa — B MMOCJEIHEE BpeMs MPOU3OIILIN JUIIL HEKOTOPhIE
W3MEHEeHUsI, Kacalollrecss OMTHOBPEMEHHOM CMEPTU ABYX M OoJjiee JIUII,
JMOBEPUTEJILHOTO YITPaBJIeHUSI HACIEICTBEHHBIM UMYIIIECTBOM, HACJEI-
CTBEHHBIX (POHIOB 1 CBSI3aHHOI C HUMU BO3MOXKXHOCTHU OTpaHUYECHUS
npaBa Ha 00s13aTeNbHYIO 10J10 B HacieacTBe. Kakas-nubo KoHuenuus
pedopMbI, KOTOpas aganTupoBaja Obl OTeUYeCTBEHHOE HACIEACTBEHHOE
MpaBo, HalleJICHHOE Ha pacipenesieHne HeOOIbIINX, «ITOTPEOUTEILCKUX»>
MMYILECTB, K MHOTOMUJIJIMOHHBIM COCTOSIHUSIM, B HACTOSIIIEe BpeMs
He TIpUHSITA.

B xone BeposiTHOI pecopMbl, KaK MPEACTaBISIETCS, OKaXKYTCSI OUeBUI -
HBIMU TIPOTUBOPEUMS MEKIY MHTEpeCcaMu, C OMHOI CTOPOHBI, HACTETHU -
KOB M HacJieqofartesieii 3HaUYMTeIbHbIX COCTOSIHUI U, C IPYroif CTOPOHHI,
MoAaBJIsSIoIIe YacTu rpaxknaH ctpaHbl. HacinencTBeHHOe ITpaBo cunTaeTCst
OIHOM 13 HanboJjiee 00YCIOBIECHHBIX HALIMOHAIbHON KYJIbTYpPOM U Tpa-
IULMUSIMA Y BMECTE C TEM MHEPLIMOHHBIX 1 HETIOBOPOTIUBBIX 00JIacTei
YacTHOTO TIpaBa, MO3TOMY HET OCHOBAHUI HaAEsSIThCS Ha TOCTUXKECHME
KOMITpOMUCCA MEXIY AUaMeTpaJbHO MPOTUBOIOJIOXHBIMU TPyIIaMu
WHTEPECOB.

YKazaHHBIM yCJIOBUSIM CO3BYYHa IMpobjieMa, KOTopasl CTaBUTCS B Ha-
CTOSIIIIEH CTAaThe: €CTh MPEAMOJOXKEHKE, UTO ONPeaeIeHHAsS YacTh 3aTPYI-
HEHMI, TOPOXKXAaeMbIX HacJIeI0BaHMEM 3HAUMTEIbHBIX UMYIIIECTB IO POC-
CHIICKOMY TIpaBy, BbITeKAaeT He U3 HOPM MaTepUaIbHOIO MpaBa — OHa
CBsSI3aHa C OTCYTCTBUEM Hajiexaleit ”HPpacTpyKTyphl ISl pACCMOTPEHUS
CIopoB Takoro poaa. OMHUM U3 3JIEMEHTOB MOA00HON NH(PPACTPYKTYPHI
(KOTOPBI MO3BOJIMII ObI, HE TPOTasl MOJOXEHUSI MaTepUaTbHOTO TIpaBa,
y4ecTb MHTEPECHl obIanaTeseil 1 HaCAeNHUKOB 3HAYMTEIbHBIX COCTOSTHUIA)
MOXET OBITh apOUTpaxk HaCJAeACTBEHHBIX clIOpoB. B HacToseit padote
CTaBSITCS T10J, COMHEHME BBIABUTAEMbIC ITPOTUB HETO apTyMEHTHI.
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MepcnekTrBbl BBEAEHUA HACeACTBEHHOrO apbutpaxa B Poccmn

1. O0beKTHBHAS ApOMTPAOMIILHOCTD HACJIEACTBEHHBIX CIIOPOB

[Ton 0OBEeKTUBHOI apOUTPAOMIBLHOCTBIO TIOHMMAETCSI TPUHITAITH AT b-
Hasl BO3MOXHOCTb CIIOPOB OIPEIeIEHHOIO poja ObITh IIPEAMETOM pac-
CMOTpeHus B apouTpaxke. B HacTosiee BpeMst BOompoc 00 00beKTUBHOIM
apOUTPaOMIILHOCTU HACEACTBEHHBIX CIIOPOB MPSIMO pa3pelieH B CT. 22.1
I'TIK P®, npsiMmo UCKITIOUMBIIEH CIIOPHI O HAC/IEAOBAHNK U3 YKCia apon-
TpabwibHbIX. [TyHKT 4 4. 2 c1. 22.1 TTIK P® ycraHaBinBaeT, 4TO HE MOT'YT
OBITb IIEpedaHbl HA PACCMOTPEHUE TPETEMCKOIO Cy1a MOIBEIOMCTBEHHbIE
Cy/laM B COOTBETCTBMHU C HacTos MM KonekcoM Criopbl, BO3HUKAIOIIUE U3
HaCJIeICTBEHHBIX OTHOIIECHUI.

Bo3HMKAaIOT COMHEHUSI OTHOCUTEIBHO COAEPXKAHUS ITOHSITUS «CITOPBI,
BO3HMKAIOIIVE U3 HACAEACTBEHHBIX OTHOIIIEHHUI1», KOTOPOE UCTIOJIb30BAHO
BcT. 22.1 I'TIK P®. Ipexae Bcero HEOOXOAMMO OIMPEAECTUTECS C TEM, KTO
SIBJISIETCSI CTOPOHAMM HACJIEICTBEHHBIX OTHOLIEHUI. B tuTeparype BbI-
cKasaHa MJesl, YTO CTOPOHAMU HACJIEACTBEHHOIO OTHOILIEHUST BHICTYIAIOT
HacJIeIHUK U Hachegonareb. OQHAKO 3Ta MO3UIMS MOIBEPTrHYTa, Kak
MPencTaBIsIeTCs, CIIPaBeVIMBOM KPUTUKE UCXOMSI U3 TOTO, UTO HUKAKO-
IO OTHOLIEHUSI MEXIYy HAaCcJIEAHMKOM M HacjienoaaTesieM CYIleCTBOBaTh
HE MOXET, TTOCKOJIbKY, MOKA HACJIEN0NATENb XUB, JINLA, KOTOPbIE MOTYT
B OyIylleM CTaTh HACJIEAHUKAMM, C TOUKU 3PEHUs IIpaBa HacJAeIHUKaMu
HE SIBJISIIOTCSI BBULY OTCYTCTBMSI Y HUX KaKMX Obl TO HU ObLIO IpaB Ha Ha-
clIeACTBEHHOE UMYIecTBO. C 04eBUAHOCTBIO MOXKHO KOHCTAaTUPOBAaTh, YTO
B MOMEHT CMEPTHU HacjieaoaaTeliss HUKaKOe OTHOIICHUE MEXIY HUM U Ha-
CIeMHUKAMM BO3HUKHYTh HE MOXET IO IMPUYMHE IMOJTHOIO IpeKpalleHust
MPaBOCTIOCOOHOCTH HacenoaaTes .

CiienoBaTe/IbHO, MO/ «HACASACTBEHHBIMU OTHOILLIEHUSIMU» JUIS 1IeJIeit
cr. 22.1 T'TIK P®, BugnmMo, Hago MOHUMATh CITIOPhI MEXKIAY MHBIMU M-
namMu. EnBa v 3akoHoAaTe b MMEJ B BULY CITOPBI MEXIY HaclaeTHUKaMU
M HOTapuycoM (IIOCKOJIbKY OHM, OyIy4u JAeaMu 0co00ro pou3BoICTBa,
TaKXKe UCKJIIOUEHbBI U3 00JIaCTU TPETEICKOro pa3douparebcTBa). Bunumo,
peyb UACT O CIIopax MeXIy HaclenHuKamMu. PaccMoTpum TpeGoBaHue
0 paszelie HacJIeACTBA, KOraa HacIeIHUKM He MOTYT JIOTOBOPUTBCSI O TOM,
KakuM 00pa3oM IOAEUTh YHACAEI0BAaHHOE UMYILeCTBO. OTHOCATCS JIn
TaKMe CIOpPhI K HAaclAeACTBEeHHBIM? Bompoc He mpenacTaBisieTcsl OYeBUI-
HbBIM, MIOCKOJIbKY B pe3y/ibTaTe HacjaeI0BaHUsI BOSHUKAET 0011ast 10JieBast
COOCTBEHHOCTh Ha BCe OOBEKTHI, BXOASIINE B HACAEACTBEHHYIO Maccy,

1 o "
CwMm., HanipuMmep: Heeavruykuii A.A. Kateropusi mpaBonpeeMcTBa B POCCUNCKOM IpakIaH-

ckoM mipase: Juc. ... KaHn. opu. HayK. M., 2011. C. 9—10.
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0.4. MNetponb

M CTIOp HACJIEIHUKOB O pa3leie JaHHOTO MMYILECTBa B 3HAUYUTEIbHOMI
Mepe aHaJIOTMYEH CIIOPY COCOOCTBEHHUKOB, 00II1as COOCTBEHHOCTh KOTO-
PbIX BO3HUKIIA U3 JIIOOOTO APYroro ocHoBaHust. OTHAKO HESICHBI TPUYU-
HBI, TI0 KOTOPBIM CITOP COCOOCTBEHHUKOB O pa3iesie 00IIero uMyIecTBa
He MOT OBl OBITh MPU HAJTMUMHY apOUTPAKHOTO COTIAIIEHUS] MEXIY HUMU
PAacCMOTPEH TPETEMCKUM CYIOM.

Bormpoc o «HaciencTBeHHOM» XapaKTepe CIIOPOB O pa3iesie HacaenCcTBa
000CTpsIeTCS e11Ie U B CBS3M C TEM 00CTOSITEILCTBOM, UTO HACIenonaTe b MO-
JKET COCTOSITh B Opake, K KOTOPOMY IMPUMEHSIETCS OOIIUIA peXXUM UMYIIIECTBA
cymnpyroB. TakuM oOpa3oM, Y cyrpyra IpaBo Ha yHACJIeI0BaHHbBIE OOBEKTHI
BO3HUMKAET 10 IBYM OCHOBaHUSIM: OJHO M3 HUX CBSI3aHO C TIpeKpalieHueM
Opaka cMepTbIO IPYTroro cymnpyra; BTopoe OTHOCUTCS K TIpaBaM Cyrpyra
KakK HacJIeMHUKa TepBoii ouepenu. SIBasSeTcs JIu CIiop MeXIy, HalmpuMmep,
BIIOBOI1, NpaBO KOTOPOII Ha HACIEICTBEHHOE MMYIIECTBO BOZHUKAET U3
JIIBYX OCHOBaHUI — HAaCJIeICTBEHHO-IIPABOBOTO U CEMEMHO-IIPaBOBOTO,
C APYTMMM HAcJIeAHUKAMU B YMCTOM BUIE «HACJIEACTBEHHBIM CIIOPOM»?
AKTyaJTbHOCTb BOIIPOCA BO3PACTAET €I1Ie U TIOTOMY, UTO JiejIa O pas3aesie Mex-
Iy CyIIpyraMMi COBMECTHO HaXKMTOTO MMYIIIECTBA MPSIMO Ha3BaHbI B CT. 22.1
I'TIK P® (11. 2 4. 2) apourpadbrmibHeIMUA. Mcxoms U3 repexoaa apouTpaxkKHOR
OTOBOPKM I10 HACJIEACTBY, €CTh OCHOBAHUS TT0JIaraTh, YTO B CJIydyae CMEPTHU
OIIHOTO M3 CYIIPYIoOB, KOTAA €€ MOCIEACTBHSI 11l OOIIeT0 MMYIIECTBA yCTa-
HOBJICHBI COJEPKAIIIMM apOUTPaKHYIO OTOBOPKY OpayHbIM JOTOBOPOM,
CIIOp MEXIy HacJAeTHUKAMU 1 BIOBOI O CyIbOe OOIIero MMYIIECTBa TOJKeH
Oyner, Kak MpeAcTaBIsIeTCsI, pacCMaTpuBaThes B apouTpaxke. [Tomyyaercs,
YTO U MPU ACHCTBYIOIIEM PETryJIUPOBAaHMU BIIOJTHE BO3MOXHO, YTO YacTh
MMYIIIECTBEHHBIX MOCAEICTBUI CMEPTHU HacenonaTeliss OyaeT OnpeneasiThes
TPETEMCKNUM CYIOM, a OCTaBIAsICS YacTh (B CUJIY HEapOUTPaOMIbHOCTHU
HaCJIeICTBEHHBIX CIIOPOB) — FOCYIAPCTBEHHBIM CYIbEH.

Pa3BuBasi COMHEHMSI B TOM, UTO CIIOp O pa3zesie HAaCAeACTBa SIBJISICTCS
«CIIOPOM U3 HACJENCTBEHHBIX MPABOOTHOIIICHU», TOMYCTUMO TTOCTaBUTh
TaKOM BOMPOC: OTHOCUTCS JIU K HACJIEICTBEHHOMY CITOPY TPEOOBAaHME O B3bI-
CKaHUM J0JITa IO JOTOBOPY, MPaBO TPEOOBAHMS MO KOTOPOMY TepeIlio
K HacaenHuky? OueBUIHO, HET, MOCKOJIBKY CTaTyC UCTIA KaK HACJAeTHMKA
MPaBOBOT0 3HAYEHMUSI HE UMEET — HACJIeOBaHME SIBJISIETCS JIMIIb OCHOBA-
HHEM, I10 KOTOPOMY UCTell CTajl KPeAUTOPOM, HO 3TO He BIMSET Ha XapaKTep
CIIopa 0 BOCTPEOOBAHUU UCIIOJHEHUS 10 JOTOBOPY.

B cBsI31 ¢ 3TUM ecTh IPUUYMHBI M0JIaraTh, YTO OMpPeaeIeHUEe KAKOTO-TO
KpyTa CIIOpoB KaK HeapOUTPaOMIIbHBIX 10 TOMY KPUTEPHIO, UTO TTPaBo, TIPH-
HaIJIeXKaBIllee HacaenoaaTes 0, B KaKOH-TO MOMEHT IepeluIo K ITpaBoIpe-
€MHUKY B MIOPSIIKE HACJIENOBaHUs, TpeOyeT OoJiee ryO0KOro 000CHOBaHMS.
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MepcnekTrBbl BBEAEHUA HACeACTBEHHOrO apbutpaxa B Poccmn

[TpuMepoM mpuMeHEeHUSs 3TOM, Ha Halll B3TJIsI, HeOe3yIIpeYHO METO-
JOJIOTUH CTaJIO OMpeeIeHe KpyTra HacaeICTBEHHBIX CIIOPOB B IOCTAHOB-
nenun [Tnenyma BC P® ot 29 mas 2012 r. Ne 9 «O cyneGHOI NpakTUKe
I10 JieJlaM O HacJIeJOBaHUM», B I1. 1 KOTOPOIo JaHO CJIEAyIollee pa3bsiCHe-
HUeE: 1eja, BO3HUKAIOIIKE U3 HACIEACTBEHHBIX IIPABOOTHOIIICHU, CBSI3aHbI
C TIepeX0I0M MMYIIIECTBEHHBIX TTpaB U 00SI3aHHOCTE! B MOPSIIKE YHUBEP-
CaJIbHOTO TPaBOIIPEEeMCTBA OT HacJedomaTelsl K HacJenHuKaM; TaHHbIe
Jieja He3aBUCHMMO OT CYOBEKTHOTO COCTaBa MX YYaCTHUKOB M COCTaBa Ha-
CJICIICTBEHHOT'O NMYILIECTBA ITOABEIOMCTBEHHBI CylaM OOIIIeH IOPUCIUKIIUMN.
B kauectse nipumepa ITnenym BC PD nipuBen aBe KaTeropuu Aeir: Cropbl
0 BKJIIOYEHUM JOJIeH, aKIUii B COCTaB HACJIEACTBEHHOTO UMYIIIECTBA U CITO-
PBI O B3bICKAHUU B MOJIb3Y HACJIEIHUKOB YYaCTHUKOB OOIIECTB C OTPaHM-
YEHHOW OTBETCTBEHHOCTHIO IEMCTBUTEIIBHON CTOMMOCTHU JOJIH.

OueBUIHO, YTO KPUTEPUEM TTOABEAOMCTBEHHOCTH B YKa3aHHOM pa3bsiCHe-
HUU BBICTYITIJI HE XapaKTep CIopa, a BCETO JIUIIb TO 0OCTOSITEILCTBO, BXOIUT
JI1 B OCHOBaHUE MPUOOPETeHUs TTpaBa UCTIIOM MOMEHT HacCJIeACTBEHHOTO
MpeeMCcTBa. DTO MPUBEJIO K TOMY, YTO CIIOPHI, 10 CYIIECTBY OTHOCSIIIUECS
K KOpIopaTuBHbIM, nipu3HaHbl [Tnenymom BC P® HacsieacTBEHHBIMU C UX
COOTBETCTBEHHBIM U3BSITUEM U3 KOMIIETEHIIUMU apOUTPaXKHBIX CYIOB.

BykBanbHOE puMeHeHNe JaHHOro pasbsicHeHrss BC PD npuBeso Obl
K crenytoieMy rapanokcy. Eciau akiium akiroHepa 6e3 ero BoJaeu3bsiBie-
HUs (HarmpuMep, IO MOMUIOKHOMY TepenaTOYHOMY PAaCTIOPSIKEHUIO) CITH -
CaHbBI M 3aYMCJICHBI HA CYET TPETHETO JIUIIA, TO UCK aKIIMOHEepa MOIJIEKUT
PacCMOTPEHMIO B apOUTpaKkHOM cyne. Eciu xke akiioHep, He YCIeB MoaaTh
HCK, YMUPAET, TO €ro HacJIeTHUKAM HaJIesKUT 00palliaThes C TpeOOBaHUEM
0 BKJIIOYEHUM aKIIMUi B HACJEICTBEHHYIO MAcCy B CY/I OOIIEi FOPUCIUKIINN.
HenonsitHo, Kak ciyyaiiHasi cMepTh aKIIMOHEPa CMOTJIa TaK CEPhE3HO MO-
BJIMSITH Ha XapakTep CIiopa.

DTO MpuBesIo K 3a0aBHOMY TTOCAEACTBUIO: €CIM YYaCTHUK OOIleCcTBa
C OTPAaHUYEHHOI OTBETCTBEHHOCTHIO BHIXONUT U3 HETO U 3asIBJISICT TPeOO-
BaHME O IEHUCTBUTEIbHON CTOMMOCTH AOJU, TO CIIOP CYMTAETCSI KOpIiopa-
TUBHBIM U OTHOCHUTCS K TIOIBEIOMCTBEHHOCTH apOuTpaxkHoro cyna. Eciau
K€ YUaCTHUK YMMPAET U APYTMe YYaCTHUKHU OTKA3bIBAIOT €T0 HACIeAHUKAM
B IIpHeMe B OOIIIECTBO, TO AOCOJIIOTHO aHAJIOTUYHOE TPeOOBaHME O B3bICKA-
HUU AeMCTBUTEIbHOM CTOMMOCTH T0JIM OKa3bIBAETCS MOABEIOMCTBEHHBIM
cymy obieii ropucaukinu. O4eBUIHO, YTO TAKOE CTPAaHHOE PETryIupoBaHue
TUIOXO TIPUKMBAETCS B IPABOIIPUMEHUTEIHLHOM TTpaKTUKe'.

[Mocranosnenue [lpesuauyma BAC P® ot 10 centsops 2013 r. Ne 2332/13 no ne-
y Ne A08-5402/2011; mocranoBienue AC MockoBckoro okpyra ot 23 nekaopst 2015 r.

91



0.4. MNetponb

VxazanHoe [Tocranosnenue Inenyma BC PD nopoxnaeT u cucrema-
TUYECKWE PUCKU ISl apOMTpaka KOPIOPATUBHBIX CIIOPOB: HEIb3sT UCKITIO-
YUTh, YTO MPUBEACHHBIN BBIIIE €ro 1. 1 OymeT MCmoab30BaThCs CyalaMu
MIPU TOJKOBAHUM MOHSTUSL «CIIOPbI U3 HACJIEACTBEHHBIX OTHOLIECHUII»,
ynotpebseHHoro B cT. 22.1 I'TIK P®; B 3TOM citydyae cMepTh JII0OOro 13
YYaCTHUKOB apOUTPaKHOTO CcOoTJallleHUusT 00 apOuTpake KOpropaTUBHBIX
CIIOPOB PUCKYET U3bSATh UX 3HAYUTEJIbHYIO YacThb (€CIM He Bce) U3 00J1acT
KOMIIETEHILIMY TPETEUCKOTO Ccya.

BosBpaimasich K apOMTpaOMILHOCTA HACIEICTBEHHBIX CIIOPOB, HEJb3s
HE OTMETUTH, YTO 3HAUMTEIbHAS YaCTh CIIOPOB MEXIY HaCAeIHUKAMU,
HECMOTPS Ha pa3IudyHbie (POPMYJIMPOBKM UCKOBBIX TPEOOBAHMIA, SBJISI-
eTcsI CITIopaMU O pasfesie O0IIero UMyIecTBa J100 B TOM WM MHOM BUIE
cropamMu 00 UCTPEOOBAHUM Y TPETHUX JIUI UMYIIIECTBa, IIPaBO Ha KOTO-
poe mepelnio K HacaenHrukaM. biauskast aHamorust Mexmy 3TUMU CIIOpaMu
M CIIOpaMU O pazjesie 00IIero UMYILECTBa, IJisI KOTOPOi HeapOUTpaOuIb-
HOCTb HeXapaKTepHa, CO3aeT ONpeaeIeHHbIE COMHEHMsI B OOOCHOBaHHOC-
™1 06o3HayeHHoro B cT. 22.1 I'TIK P® uckioueHuss apouTpadMIbHOCTH
HaCJIeICTBEHHBIX CITOPOB.

Pemrenue o HeapOUTPaOMILHOCTU HACIEACTBEHHBIX CITIOPOB HE SIBJISIETCS
eIMHCTBEHHO BO3MOXHBIM. [IpaBonopsiAiky KOHTUHEHTAJbHOM ITpaBoO-
BOIi ceMbM (HaripuMep, ['epMmaHust', ABCTpus’) comepKar MpsiMOe TTPaBUIIO
0 TOM, UTO HACJIEACTBEHHbBIC CIIOPHI SIBJISIIOTCSI apOMTPaOMIbHBIMU. AHA-
JIOTUYHOE pellieHue 3aKperieHo U B psije mraToB CIIA — unmu Ha ypoBHe
3aKOHa, WJIA B CyleOHOI MpaKTuKe”.

Ne @05-17029/2015 o nemy Ne A40-162473/13; moctaHoBneHust JleBITOro apouTpak-
HOTO amneJUISIITMOHHOTO cyna oT 4 okTsiopst 2016 1. Ne 09AT1-45105/2016 o memry Ne A40-
19876/2016, ot 4 mapra 2016 r. Ne 09AT1-3943/2016-T'K o nexy Ne A40-166967/2014;
noctaHoBiieHre AC IToBoikckoro okpyra ot 26 meka6pst 2016 r. Ne ®06-15790/2016
mo meiry Ne A55-25110/2015; anensininoHHOe orpenesieHne MOCKOBCKOTO TOPOICKOTO
cyna ot 30 ssuBapst 2017 1. o mery Ne 33-3457/2017.

' Aschauer Chr., Gantenberg U., Gabriel S. 4. Kapitel. Schiedsfihigkeit // Handbuch Schieds-
gerichtsbarkeit: Deutschland — Osterreich — Schweiz / H. Torggler, F. Mohs, F. Schifer,
V.V. Wong (Hgs.). 2. Aufl. Baden-Baden: Nomos; Wien: Verlag Osterreich; Ziirich: Schul-
thess, 2017. S. 215-216.

Neuber M., Zeiler G. International Arbitration in Austria // International Commercial Ar-
bitration: A Practitioner’s Guide / St. Balthasar (ed.). Miinchen: C.H. Beck; Oxford; Port-
land: Hart Pub.; Baden-Baden: Nomos, 2016. P. 194.

* Logstrom B.A., Stone B.M., Goldman R.W, Resolving Disputes with Ease and Grace // ACTEC
Journal. 2005. Vol. 31. P. 236 <https://www.flprobatelitigation.com/wp-content/uploads/
sites/206,/2007/09/Journal_V31_N3_Winter05.pdf> (mocnentee nocemenue — 17 deBparist
2018 1.); Strong S.1. The European Succession Regulation and the Arbitration of Trust Disputes
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Oco60ro BHUMaHMUS 3aCIyKMBAET 3BOJIOLNS apOUTPaOUIHLHOCTH Ha-
caenactBeHHBIX crmopoB B CILIA. B 1799 r., korna JIxopmx BammumHrron
HaIucajl CBOe 3aBelllaHKe, OH 3aBEPLIMJI er0 apOUTPaXKHOI OTOBOPKOM
MPUMEPHO CIICAYIOIIEro COAePKAHMUSI: €CJIM MOsI BOJIsSI OyIeT HesICHa, ITyCTh
cIiop OyneT pa3pelleH TpeMsl YMHBIMU JIIOIbMU, 1BOE U3 KOTOPBIX OyIyT
BbIOpaHbI CLIOPSIIUMU CTOPOHAMMU, a TPETUI — TUMU IBYMsI, U UX pe-
LIeHHE, KOTOPOe OyaeT BHIHECEHO 0€30THOCUTEILHO 3aKOHA WJIM FOpH-
JUYECKUX KOHCTPYKIIMIA, TOJKHO ObITh 00s13aT€IbHBIM, KaK €CJIM Obl
oHO ObLT0 BhIHeceHO BepxoBHbiM cymom CIIIA. ¥V aBTopa 3aBeniaHus,
BUIMMO, He ObLJIO COMHEHUI B JCHCTBUTEIbHOCTY TAKOTO apOUTPaXKHOIO
3aBellaTeIbHOTO pacropsikeHus. B mocaenyioniem aMepuKaHCKHE CyIbl
CTaJIM CKENITUYECKU OTHOCUTHCS K apOUTPabMIbHOCTH HACIEACTBEHHbIX
CIIOPOB; He MOCJeIHee 3HAaYeHUE UMEJIH, BO-TIEPBbIX, «IOPUAMUECKIE KOH-
CTPYKIMM», OT KOTOPBIX, BUAMMO, TIpenocTeperai Jxopmk BaluHITOH,
a BO-BTOPBIX, OllaceHMEe OECKOHTPOJILHOCTU HACJIEICTBEHHOrO TpacTa, 4YTo
MOXET CO31aTh HexXeaTebHBIN 3 @eKT «MepTBoil pyku»'. Ha ¢oHe cro-
POB CYI0B Pa3HbIX IITATOB O AOMYCTUMOCTH 3aBellaTebHbIX apOUTpax-
HBIX OroBopoK’ 0611 TTpuHAT MenepanbHblil akT 00 apouTpaxe (Federal
Arbitration Act (FAA)), KOTOpbIif MOKET ObITh BOCITPUHSIT KaK JOMyCKalo-
LM HACJIEACTBEHHBII apOuTpax’. B utore MasiTHUK, BUAMMO, KAuHYJICS
B CTOPOHY paclpoCTpaHEHUsI 3aBelllaTeIbHON CBOOOIbI HA YCTAaHOBJIEHNE
apOMTPaXkHOI'O PACCMOTPEHUSI CIIOPOB: B HACTOSIIIIEE BPEMSI CYJIbl IIITATOB
BCE Yallle BbICKa3bIBAIOTCS B [10J1b3y apOMTPaOUIbHOCTU HACIEACTBEHHbBIX
CIIOPOB, YTO MOAAEPXKUBACTCS YUSHBIMU®.

(University of Missouri School of Law Legal Studies Research Paper No. 2017-11) <http://
ssrn.com/abstract=2942889> (nocnenHee nocewenue — 17 despans 2018 r.). P. 3.

CwMm., Hanipumep: Mayersak T. Examining the Use of Arbitration and Dealing with De-
cedent’s Wishes in Wills, Trusts and Estates // European Journal of Law Reform. 2010.
Vol. 12. Issue 3—4. P. 406.

TepmuH «3aBelatenbHast apOUTpakHasE OTOBOPKa» SIBJISIETCS YCIIOBHBIM — B OTCYTCT-
BUE OoJiee yIOOHOTO BBIPAXKEHMUsI, KOTOPOE OMTMCHIBAJIO ObI YCIOBUE 00 apOUTpaxe B 3a-
BEILAHUM.

> Connor C. Changing the Game: The Effects of the 2012 Revision of the ICC Arbitration
Rules on the ICC Model Arbitration Clause for Trust Disputes // Georgia Journal of Inter-
national and Comparative Law. 2015. Vol. 43. P. 669 <http://digitalcommons.law.uga.edu/
cgi/viewcontent.cgi?article=2295&context=gjic]> (nociennee nocewenue — 17 despans
2018 r.).

Delaney N.E., Byer J., Schwartz M.S. Rachal v. Reitz and the Evolution of the Enforceabi-
lity of Arbitration Clauses in Estate Planning Documents // Probate & Property Magazine.
2013. Vol. 27. No. 6. P. 13.

93



0.4. MNetponb

OmnpeneneHHbI UHTEPEC MPEACTABISIET TO OOCTOSITEICTBO, YTO U3-
MmeHeHMs1 PermamenTa MexnyHaponHoii ToproBoii nanatel (International
Chamber of Commerce (ICC)) 2012 r. B 3HaYUTEIbHOI Mepe ObIJIN CBSI3aHbI
C HaMEpEeHMEM HX aBTOPOB cleaTh PerimaMeHT moaxoasimM 1 Ui CIIOPOB
0 HaCJIEACTBEHHBIX PaCIIOPSIKEHUSIX: 0oJiee Iy0oKas TpopadoTKa IMOoJI0XKe-
HUI 00 y9aCTUU TPETHUX JIUII, YTOUHEHHUE MPaBUI O KOHDUIECHIIMAIBHOCTH,
OTKa3 OT OTPaHUYEHUS KPyra CIIOPOB TOJbKO KOMMEPUYECKMMM CITOpaMU,
KaK YKa3bIBaeTCsI B IUTEPATYpe, CBSI3AHBI C KOHKYPEHIIEeH ¢ AMEPUKAHCKOM
apouTpaxkHoii accoumanueii (American Arbitration Association (AAA)),
BoeinyctuBieit B 2009 r. PermaMeHT paccMOTpeHUST CIIOPOB U3 TPACTOB
u 3aBemanuii (Wills and Trusts Arbitration Rules) u ory06amkoBaBiieii cooT-
BETCTBYIOIYIO PEKOMEHIYEMYI0 apOUTPaKHYIO OTOBOPKY, 32 KOMMEPUYECKU
MPUBJIEKATEIbHYIO IPYIIITY CIIOPOB'.

Pemenus 3akoHoaTess1 MU TIPaBONIPUMEHUTENS B TAKUX TTPABOIIO-
psIKaxX CTaBsAT MO COMHEHNE Haanure GyHIaMeHTaIbHBIX €CTECTBEHHBIX
MPUYMH, KOTOPbIE MOTJIU Obl 00YCIOBUTH HEAPOUTPAOMILHOCTD HACEI -
CTBEHHBIX clTOpoB. CIIOPHI 0 HACAEACTBE — 3TO CIIOPHI UCKIIOYUTEIHHO
uMmytiecTBeHHbIe. Kakoii-116o siBHO BhIpaXKeHHbIN MyOIMYHBIN MHTEPEC,
KOTOPBI 00yCIOBUII ObI HEOOXOAUMOCTh PACCMOTPEHMS CIIopa B rocyaap-
CTBEHHOM CYJIe, B HACJAEACTBEHHBIX JeaX OOHAPYKUTH CJI0XKHO.

2. IIpoGaema cornacusi HACJIEIHHKOB HA apOUTPaK

JomnyiieHne o0beKTUBHOM apOUTPaOUILHOCTH HACEICTBEHHBIX CIIOPOB
CTaBUT TPOOJIEMY COTJIacHsl Ha apOMTpaXkHOe pa3dupaTesbCcTBO, KOTOPOe
SIBJISIETCSI KpaeyroJbHbIM KaMHeM apouTpaxka’. Bunumo, He BO3HUKaeET
CJIOKHOCTH B CUTYallM1, KOTAA HACJIEIHUKHU, KOTOPbIE HE CMOTJIY TOCTUYb
JMIOTOBOPEHHOCTH O pasieiec HaCAeACTBEHHOIO NMYIIIECTBA, 3aKII0Yal0T
MexXay co0oil apOuTpaXkHOe coralleHe B OTHOIIEHUHM CTIopa O paszele.

Bosee nHTEepecHOIt MpencTaBIsieTCs CUTYyallusl, KOTIa yKa3aHue Ha ap-
OUTpaXx ComepKUTCS TOJIBKO B 3aBEIIIaHNM, COCTAaBJICHHOM Hacjea0aaTesIeM,
OIIHAKO HaCJIEMHUKN Ha PACCMOTPEHME CTIOPOB apOUTpPaMU HE COTJIACHBI.

B nutepatype, MOCBsIIEHHOM MHOCTPAHHBIM ITPaBOIIOPSIIKAM, TIPUBO-
JISITCS pa3Hble 000CHOBaHMS 3(h(HEKTUBHOCTH 3aBelIaTEIbHOM apOUTpaK-
HOI OrOBOPKM, C KOTOPOU HE COTJIAaCHbI HACJICIHUKMU.

' Connor C. Op. cit. P. 670.

Jahnel W., Sykora D., Glatthard N. Arbitration in Matters of Succession with Special Con-
sideration of the Regularion (EU) No. 650/2012 // b-Arbitra — Belgian Review of Arbitra-
tion. 2015. Issue 1. P. 35.
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B KOHTHMHEHTAILHBIX IPABOMOPSIAKAX JIOTMKA, ONTOCPEAYIOLIast I0pU-
IUYECKYIO UPPEJIEBAHTHOCTH HECOTJIACHsI HAacJAeIHUKA Ha apOuTpaKk,
cocTouT B cienytoiieM. ITociae cMepT HaciegomaTessl IpU3biBacMble
K HacCJIEACTBY HaCJAeAHUKN UMEIOT, KaK MPaBuJjIo, ABa BApMaHTa ITOBEIE-
HUS: 1100 MPUHSATH HACIEACTBO, IMOO oTKa3aThes OT Hero. K npuHsaTuio
HacJIeCTBA IPUMEHSIETCS IPUHLINIIT Unitas actus: HACAEACTBO IPUHUMA-
eTCs OIHUM aKTOM, U IIPUHATHE PACIIPOCTPAHSIETCS Ha BCE UMYILECTBO
HacJiefoaTelis, B Y4eM Obl OHO HM COCTOSIJIO M TAe Obl HU HAXOIUJIOCh.
Hacnennuky, pasymeeTcs, He MPeAOCTaBIsICTCS MPaBoO MPUHATH JUIIb
OTIEeJIbHbIE YACTHU HACJIEACTBA, HAIIPUMED OTAEIbHbIE BUIbI UMYILIECTBA.
ITprMeHUTEILHO K HACAEIOBAaHMIO IO 3aBELIAHUIO 3TO O3HAYAET, YTO
HacJeAHUK HEe MOXET IMPUHSTh JUIIb OTACIbHBIC YCIOBUS 3aBeIlaHus:
OH WJIM COIJIalllaeTcd Ha 3aBellaHue LEJUMKOM, WM MOJHOCThIO OTKa-
3bIBAETC OT HacieacTna. Eciu e HacleIHUK IO 3aBElaHUIO TPUHSLI
HaCJIeACTBO, TO BBUAY OTCYTCTBMS Y HEITO BO3MOXKHOCTH KaKUM-TO 00pa-
30M MOAM(PULMPOBATH 3aBelIATEIbHOE PACIIOPSIKEHNE OH CUMTAETCS
MPUHSBIIMM U 3aBELIATENIbHYIO apOUTPakKHYIO OTOBOPKY'. DTa e JIoThKa
MPUMEHSIETCS U K JIEraTapuio.

Taxkum 00pa3om, Hecoraacue HacIeqHKa U Jieratapys Ha apouTpak
paccMaTpUBAETCs TaK XKe, KaK Y MOCJenyollee MPOTUBOACICTBUE apOUTpa-
Ky CTOPOHBI, KOTOpasi BbIpa3ujia BOJIIO Ha apOUTPaKHYIO OTOBOPKY: OHO
MPOCTO HE MPUHMUMAETCS BO BHUMaHME.

MOKHO YBUIETD ONpPEIEIEHHOE CXOACTBO 9TOr0 000CHOBAaHMS CO CJle-
IYIOIIMM ITPUBOAMMBIM B aMePUKAHCKOM JTUTEpaType paccykaeHuem. Kak
M3BECTHO, OTHOLIEHHUS 10 TOCMEPTHOMY IEepPeX0o1y IpaB Ha UMYILIECTBO
B aHIJIO-aMEPUKAHCKOM IpaBe OMOCPEAYIOTCS IBYMSI MHCTPYMEHTAMMU:
3aBellaHieM U pa3IMYHBIMU BUIaMK Tpacta. B KauecTBe nmpumepa Ha-
MOMMHAIOILETO 3aBelllaHMe TPACTa MOXKHO IIPUBECTH CIACAYIOIINIA: JINLIO
yupeKaaeT TpacT, Ha3HavaeT ceOsl BLITOAOIpruoopeTaTesieM U yKa3bIBaeT,
YTO ITOCJIE €T0 CMEPTH BHITOAONPUOOpETATEIEM 10 JAHHOMY TpacTy OyaeT
€ro ChIH. DTO CTaJl0 OCHOBAHMEM MIJIsS pa3pellIeHUsI BOIpoca O TOM, a MO-
JKET JIM CBbIH, CChIJIAIOILIMICS Ha HEHaLIexXallee yrpaBjieHUe TPaCTOBbIM
MMYIIIECTBOM, 00paIliaThCsl C UCKOM K YITPaBJSIOLIEMY, MUHYS YCIIOBUE
00 apOuTpaxe, yCTAaHOBJIEHHOE B COMIALIEHUM MOKOWHOIO yUpEaUTEIS
TpacTa M yrnpasJsioniero. B aHrio-aMeprkaHCKOM IpaBe MpobJieMa ycy-

' Haas U. Part II: Commentary on the German Arbitration Law (10" Book of German Code

of Civil Procedure). Chapter X: Arbitral Tribunals Not Established by Agreement, § 1066 —
Mutatis Mutandis Application of the Provisions of the 10" Book // Arbitration Law in Ger-
many: The Model Law in Practice / K.-H. Bockstiegel, St.M. Kroll, P. Nacimiento (eds.).
2" ed. Alphen aan den Rijn: Kluwer Law International, 2015. P. 554.
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ryoJsieTcsl TeM, YTO TIPUPOa TPAacTa BhI3bIBAET CIIOPHI, U IMO3UIIUSI O TOM,
YTO COMIAIlIeHUEe MEXIY YUpeaUTeIeM TPacTa U YIPaBJISIOLINM SIBISICTCS
IIOTOBOPOM, He SIBJISIeTCSI rocnoacTBytomeit'. CI0XHOCTh ONpenesieHUs
MUCbMEHHOTO IOrOBOPA MEXIY BBITOAOIIPMOOpEeTaTeIeM TpacTa 1 YIpaB-
JISIIOIIIMM COCTOMT €1Ile M B TOM, YTO B MX OTHOIICHUSIX 3aTPYIHUTEIHHO
VBUIIETh BCTpEUHOE MpenocTaBieHune (consideration), HaJTnM4YmMe KOTOPOro
BCE ellle UTpaeT 3HAUUTEIbHYIO POJIb MPU YCTAHOBICHUHU I€HCTBUTEIb-
HocTu goroBopa. HecMoTps Ha Bce 3TO, B cyneOHOI MpakTUKe psaa
IITAaTOB BbIpaboTasach MO3MIIMS, COTJIACHO KOTOPOI BBITOIOIIPUOO-
peraTesb TpacTa, IpUHUMAs MTPUUYUTAIOIIMECS €My BPEMsI OT BpEMEHU
MPEAOCTaBICHUS, COBEPIIAET «3CTOIMEb MPSAMBIX 0J1ar» («direct benefit
estoppel»), UTO MO3BOJISET rOCYAaPCTBEHHBIM CyIaM MPU3HABaTh CUITY
apOUTPaKHOTO COTJAIIeHUs] MEXIY BBITOAONMPUOOpeTaTeieM TpacTa
W YIIPaBJISIOLINM’.

XO0Ts 3TO pacCyXIeHUe, OCIOXKHEHHOE TEXHUIECKUMU TTOIPOOHOCTIMU
aMepHKaHCKOro ITpaBa, MMeeT BeChMa HU3KYIO MO3HABATEbHYIO LIEHHOCTD
IUJISI POCCUICKOTO I0PUCTa, OHO HaTAJIKMBAeT Ha BO3MOXKHOCTb ITPU KOH-
cTaTally MMMCbMEHHOTO BOJICU3bSIBICHUS HACIEAHUKA Ha 3aBeIaTeIbHYIO
apOUTPaKHYIO OrOBOPKY cchliaThest Ha 11. 3 ¢T. 438 'K P®D. Curyauus Bbi-
IJISIIAT ITOXO0XeE: JINIIO, TIPUHSIBIIIEE HACAEICTBO MyCTh NaXxe (haKTUIeCKUMU
JNEHCTBUSMM, MOXKET CUMTATHCSI COTJIACUBIIIMMCS C YCJIIOBUSIMU MTUCbMEHHOM
3aBelaTe/IbHOM apOUTPaKHOM OTOBOPKU.

B nutepartype npuBoauTcs u 0oJiee, eCau MOXHO TaK CKas3aTb, IJ10-
0anbHOE 000CHOBAHME IECTBUTEIBHOCTU 3aBeaTeIbHOI apOUTPaKHOM
OTOBOPKU B OTHOIIIEHUM HacjienHuka. OTMevaeTcs, YToO MEeXIy rocynap-
CTBOM M rpaXkIaHUHOM — MOTEHIIMAJbHBIM HacJIeaoaaTeIeM CYIIIeCTBYET
HEKMi1 moapa3dymeBaeMblii HACIEACTBEHHBIM JOTrOBOP. YCIOBUS €ro Ta-
KOBBI: TOCYIapPCTBO TAPAHTUPYET IPAXIAHUHY ONPENEJIEHHYIO CTEIEHD
3aBellaTe/IbHOM CBOOOIbI, B3aMEH PAcCUMTHIBAs Ha TO, YTO TpakKdIaHUH

Bruyere M.P., Marino M.D. Mandatory Arbitration Provisions: A Powerful Tool to Prevent
Contentious and Costly Trust Litigation, But Are They Enforceable? // Real Property, Pro-
bate and Trust Journal. 2007. Vol. 42. No. 2. P. 361—364; Rutledge P.B. The Testamentary
Foundation of Commercial Arbitration // Ohio State Journal on Dispute Resolution. 2015.
Vol. 30. Issue 2. P. 282 <https://papers.ssrn.com/abstract_id=2747548> (mociemnHee mo-
cenenne — 17 despas 2018 1.); cM. Takke TI0 BOTIpocy 06 apOUTPaOUILHOCTH TPACTOB
B Auruu: Trust Law Committee. Arbitration of Trust Disputes // Trusts & Trustees. 2012.
Vol. 18. Issue 4. P. 296—306 <https://www kcl.ac.uk/law/research/centres/trustlawcommit-
tee/otherpapersandreports/Arbitration-of-Trust-Disputes.pdf> (mocieaHee noceuieHue —
17 deBpang 2018 r.).

Delaney N.E., Byer J., Schwartz M.S. Op. cit. P. 14.
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MPOAOJIKUT 3apabaThiBaTh IEHLIM U HE PACTPATUT BCE CBOE MMYIIECTBO
Bnycrtylo. HacienHuku B Takoil TpaKTOBKE OKa3bIBAIOTCs He 0oJjiee YyeM
TPETbUMMU JIMIIaMHU, KOTOPbIE€ BIIpaBe MOJYYMUTh BBITOIABI U3 NOTOBOPA,
He SIBJISISICh €70 CTOPOHOM. B 3TOM e paccykaeHUM oTMeJaeTcs, UTO BCe
IpaBa BO3MOXHBIX HACJIEAHUKOB IIPOM3BOAHbBI OT IIpaB HACJIeI01aTe-
JIsT; 3a HacjenomaresieM ocTaeTcsl (puHaaIbHOE pellleHre O TOM, TepenaTh
JIM YTO-TO HACJIeMHMKAM, U €CJIU IepelaTh, TO YTo. B KOoHIle KOHIIOB
B paMKax TaKoro «Ioapa3yMeBaeMoOro 10roBopa» MOTeHIIMAJIbHBINA Ha-
cJefoaaTeslb MOXET Iepell CMEPThIO pacTpaTUTh BCE CBOE MMYILIECTBO
M OCTaBUTh HACJIEAHUKOB HU ¢ YeM. M3 3T0ii 04eBUIHOI 3aBUCUMOCTH
MpaB HACJIeIHUKOB OT HacjlenoaaTess, a TAKXKe U3 CTaTyca HacJAeTHUKOB
KaK JIMII, KOTOPbIE MOTYT IOJYYUTh 6Ji1ara 1o 10roBopy, HO He sSIBJISIIOTCS
CyObeKTaMM IIpaB 110 HEMY, JIOTMYECKHU BBITEKAET U TO, YTO €CJIU roCy-
JApCTBO U HACJIeI01aTe/Ib COIJIaCHBI Ha MPeI0CTaBIeHUE HACAeA0AaTe 0
MpaBa YYMHUTH 3aBellaTeIbHOE apOUTPaKHOE PAaCIOPsSKEHUE, TO TAKOe
pacIopsKeHue CBI3bIBaeT HACIEIHUKOB' .

B uTore mocpeacTBoM pa3HbIX apryMEeHTATUBHBIX TEXHUK J1€JIaeTCsI
€CTECTBEHHbIM BBIBOJI: HACJIEIHUK M0 3aBEILaHUIO CBSI3aH apOUTPaXKHOI
OTOBOPKOI B CHJTY IIPOM3BOAHOCTH €TI0 IIPaB OT BOJIM HACJIEIONATeIsI; UTHO-
pUpoBaHue 3aBelaTe/IbHOM apOUTPaKHOM OTOBOPKMU OYIET aKTOM SIBHOT'O
HeyBaXKeHUsI K BOJIE ITIOKOIHOT0, 6J1arofapst KOTOPOil HACJIEAHUKHU T10 3a-
BELLIAHMIO BOOOIIIE ITOJIyYaloT KaKre-To IpaBa.

OHaKO OTCYTCTBUE MPOOJIEMBI C COIIaCMEM HACJeIHMKOB I10 3aBellia-
HUIO Ha apOUTpax He SIBJISIETCSI TOUKOM B PACCYXKIEHUU O CYObeKTUBHOM
apOMTPaOUIIBHOCTY HAC/IEACTBEHHBIX CITOPOB. Psiy MpaBoropsiaikoB — B TOM
YUCJIe Y POCCUIMCKOMY — M3BECTHBI TaK Ha3bIBaeMble 00sI3aTeIbHbIC Ha-
CJIEIHUKU, KOTOPbIE MMEIOT IIPaBO Ha J0JII0 B HACIEACTBEHHOM MMYIIIECTBE
Jaxe B TOM Cjlydae, KOrja HacjieaoaaTesb SIBHO JIMIIMI UX HACJIEACTBA.
BosHukaet oueBumHas mpobiemMa ¢ 000CHOBaHMEM ITPOU3BOIHOCTH IIpaB
TaKUX HACJIGAHUKOB OT BOJIM HacCIeq0aaTe s,

B nutepatype, nocssiieHHoi# npaBy ['epmanuu, odbpaniaeTcss BHUMA-
HHME Ha HECKOJILKO acIleKTOB apOMTpaxa I10 ITOBOLY 00s13aTeIbHOM 10JIN.
IIpeskne Bcero nMpuU3HaeTCs1, YTO HACeA0AaTe b BO BCSIKOM CiIydae BIIpaBe
CBsI3aTh BCEX CBOMX HACJIEIHMKOB apOMTPaXKHO 3aBellaTe/IbHOM OTOBOP-
KO# B 4aCTH TOTO MMYILIECTBA, KOTOPOE OH BIIpaBe CBOOOJHO 3aBellaTh.
OHaKO IPUMEHUTEIBHO K HEOOXOIMMbIM HACIEIHUKAM BbICKA3bIBAIOTCS

Spitko G.E. The Will as an Implied Unilateral Arbitration Contract // Florida Law Review.
2016. Vol. 68. P. 83—85 <https://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?article
=1879&context=facpubs> (mocnenHee noceueHue — 17 deppans 2018 r.).
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IMaMeTpaJIbHO TTPOTHUBOIIOJOXKHBIE MO3ULIMK. OJHU aBTOPHI MOJIaraioT,
YTO, KOJIb CKOPO HEOOXOIMMBIN HACIEIHUK UMEET MPaBO Ha MOJydyeHue
00s13aTeIbHOM TOJIM B YCTAHOBJIGHHOM pa3Mepe, OH UMeeT MpaBo U Ha
TMOJIHBI HAaOOP TMpollecCyaabHbIX TapaHTUIl, KOTOPBIE MpoIleccyaabHOE
MpaBo TMPENAOCTABIISIET TP PACCMOTPEHUHU CIIOpa TOCYIapCTBEHHBIMU CY-
naMu. JIpyrue aBTOpbl MeHee KaTeropuuHbl. Bo-TiepBbIX, OHM YKa3bIBAIOT,
YTO MPETYyCMOTPEHHOE 3aKOHOM ITPaBO Ha 00SI3aTEIbHYIO JOJIIO SIBISCT-
Csl MaTepUaIbHBIM, OTHAKO U3 MPEIOCTaBICHUS MaTepUaTbLHOTO TpaBa
He clIeayeT NPenoCTaBIeHUe MPOLeCCYaATbHbBIX TapaHTUI ero peaaru3alnu
B KaKOM-TO CTPOTO OIPeNeIeHHOM 00beMe: €CIU MPAaBOITOPSIIOK JOITyCKAaeT
apOMTpakHOE paCCMOTPEHME CIIOPOB U HE CUMTAET OTCYTCTBHE HEKOTOPHIX
MpoliecCyaIbHBIX MEXaHU3MOB HapyIlIeHUEM TTpaBa Ha CIIpaBeUIUBLII CYI,
CTAaHOBUTCSI HEMIOHSITHBIM, TTIOYEMY MaTepHUallbHOE MPaBO Ha MOJIyYeHUE
00s13aTeIbHOM TOJIM JOJKHO ¢ HEOOXOMMMOCTBIO CBS3bIBATHCS C €T0 3alllM-
TOIf TOJIBKO B rocynapcTBeHHOM cyae. [Toka He moka3zaHo, 4YTO apOUTpax
YeM-TO XyXKe pa30upaTeabCcTBa B TOCYIaPCTBEHHOM CYylIe, OTCYTCTBYIOT
OCHOBAHMSI [IJIsI TAKOTO JaJeKO MIYIIEro BHIBOAA.

Bo-BTOpBIX, OTMEUYaETCs, YTO TE3UC O HAACJIEHUU HEOOXOAMMOTO Ha-
CJIeMHUKA UMYIIECTBEHHBIM ITPaBOM IIPOTHB BOJU YMEPILIETro He COBCEM
TOYEH: HacJeqoaaTeNIb BCe-TakKM UMEET BO3MOXHOCTD Mepel CMEPThIO pac-
TPaTUTh BCE CBOE MUMYIIIECTBO, U TOT/A HACIETHUK — KaKUM Obl HEOOX0-
JUMBIM OH HU OBbLT — HUYETo He MoayduT. ClienoBaTeIbHO, 3aBUCHMOCTh
MpaB HacJieMHUKA OT HacjlenonaTeNsl Ipu HeOOXOIMMOM HacJieMOBaHUU
He MCKJTIoJaeTcs'.

MoXHO TakKe TIPUBECTH apTyMEHT O COXpaHEHUY HACIeICTBA: TPUHM -
Masi TMTIOTe3y O CKOPOCTH U JIEIIeBU3HE apOUTpaka B CpaBHEHUHU C TOCYIap-
CTBEHHBIM MPaBOCYArEM (MIPUMEHUTEIBHO K pa30oupaTesIbCTBY HACAEACT-
BEHHBIX CITOPOB B CyIax 00IIei IOpUCIUKIIMK 3Ta TUIOTe3a KaK MUHUMYM
B YaCTU CKOPOCTH apOUTpaxka He BBITJISIIUT TaKOM YK 0€30CHOBATEILHOM),
NeMCTBUSI HaclienonaTess Mo BKIUEHUIO 3aBelllaTe/IbHOM apOUTpaKHOMU
OTOBOPKH HaIlpaBJIeHbl HA UMYIIIECTBEHHBIN 3(pDeKT B BUIE COXpaHEHUS
HAaCJIeCTBEHHOTO NMYIIIECTBA U Tlepexoa K HacJIeIHUKaM, HACKOJIbKO 3TO
BO3MOXHO, BCEI €r0 9KOHOMUYECKOW LIEHHOCTH, a HE OCTATKOB 10 UTOTraM
JIUTUTEIBbHBIX M J0pOoruX cynoB. [1pu 3ToM HE0OXOIMMO B3BECUTh MHTEPEC,
C OJTHOM CTOPOHBI, HACAEAOAATENSI B COXPAaHEHUM CBOETO MMYIIIECTBa (KO-
TOPBIIA, 0€3yCIOBHO, TPU3HAETCS TIPABOM) U, C APYTOil CTOPOHBI, MHTEPEC
HEeo0XOIMMOTro HacJieAHUKA B pa3pellieHUH CIIopa MMEHHO B TOCYIapCTBEH-
HoM cyze. C y4eToM IBYX M3JIOKEHHBIX BBIIIE apTyMEHTOB (ITPOU3BOIHO-

' Jahnel W, Sykora D., Glatthard N. Op. cit. P. 42.
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CTH IpaB HEOOXOAMMOTO HacAeAHUKA OT TOTO, UTO JAeJajl HacaeaoaaTeNb,
¥ HeIOKa3aHHOCTHU TOTO, YTO apOUTpaK XyxKe pa3drpaTe/bcTBa B Tocyaap-
CTBEHHOM CyII¢) €CTh OCHOBaHUS IMoJlaraTh, YTO MHTEPEC HaclemoaaTesst
JIOJKEH TOJIb30BaThCsI OOJIbIIIEH 3aIIUTOM.

[TockonbKy BOIPOC O CBSI3aHHOCTH HEOOXOAMMBIX HACTIETHUKOB 3aBe-
1IaTeIbHOM apOUTpakHOM OroBOpKoii B 'epMaHuy He MMeeT OHO3HAYHOTO
pelleHus, B IUTepaType MmpenjaraloTcsi Crmocodbl 00xoaa MOTeHINATbHO
BO3MOXKHO MO3UIIMU O HECBSI3aHHOCTH HEOOXOIMMOTO HaceIHMKA apOu-
TpaxkHoI oroBopkoii. [IpemiaraeMble TEXHUKHU «BTSTMBaHUSI» HEOOXOIUMO-
ro HacJeNHMKA B apOUTPakHYIO0 OTOBOPKY OTJIMYAIOTCSI XapaKTEPHOM IS
HEMEIIKOTO IpaBa M30LIPEHHOCThIO. Bo-miepBhIX, MpeaiaracTcs 3aBeaTh
HE0O0XOIMMOMY HAaCJIeTHUKY KaKoe-TO MMYIIECTBO: €CJU HeOOXOAMMBIi
HacJeIHUK 3TO MMYIIECTBO IMMPUMET, TO €ro CTaTyC CTaHET aHAJIOTUYEH
CTaTyCy HacJieIHUKa I10 3aBElIaHMIO, M OH HE CMOXET OTPULIATh apOUTpaK-
HYIO OTOBOPKY. BTOphIM BapraHTOM pacrpocTpaHeHHUsI Ha HaclIeTHUKa
apOUTPaKHOI OrOBOPKM SIBJISIETCS YCJIOBHOE 3aBelllaHKEe: HACIeo01aTelb
3aBelllacT HeOOXOAMMOMY HaCJIeIHUKY HEUTO, B YeM OH 3aMHTEPECOBaH,
HO TIOJT YCJIOBKEM, UTO OH ITPUMET apOUTpaXkHyto oroBopky. Eciu ke HeoO-
XOIUMBIN HACJIEAHUK apOUTPaXkHYI0 OTOBOPKY HE TIPUMET, EMY 3aBeIaeTCsl
HEYTO, B YeM TaKOI HacJAeOHUK OYEBUIHO HE 3aMHTEepecoBaH. TpeTbuM
npeagaraéMbIM BApUAHTOM SIBJISIETCS] MTHCTPYMEHT, aHaJJOTMYHBIN HAIIMM
3aBelllaTeJIbHOMY OTKa3y WIM 3aBelllaTeJJbHOMY BO3JIOXEHUIO: Ha HE00X0-
IHMMOTO HacJeTHUKA BO3jaraeTcsi 00sI3aHHOCTD 3aKJIIOYUTh apOUTPasKHOE
corjaiieHue, a KpeauTopoM I10 TaKOMY JIeraTy SIBJISIIOTCSI OCTaJIbHbIE Ha-
CJICTHUKM TT0 3aBEIaHUI0, KaXKIbIi M3 KOTOPBIX BIIPaBe B Cy/e MOTPeOOBaTh
OT HEOOXOAMMOTO HaCJIeAHUKA UCTIOJTHEeHHSI OTKa3a'.

B npaBe Anrnmu u CIIIA npoGiema 00s13aTeIbHOM JOJIU CTOJIb OCTPO
He cTouT. OJHAKO U B 3TUX ITPABOIIOPSIKAX MOTYT ObITh 00OIIeHHbIC Ha-
CJICIIHUKHU, KOTOPBIE MOXEIaI0T OCTIOPUTH 3aBEIIaHUE B TOCYIapCTBEHHOM
cyne. IIpuBeneHHas BhILLIE TOKTPUHA «ITOAPa3yMEBAEMOI0 HACIEACTBEHHOIO
JIOTOBOpa» B 3HAYUTEJBbHOI Mepe pelraeT 3Ty podaeMy: HECMOTPST Ha TO
YTO HACJeOHUK HE Ha3BaH B 3aBEILIAHUM, OH SIBJISICTCS JINIIIb CTOPOHHUM
BBITOIONIPUOOPETATEIEM OT TAKOTO TOTOBOPA; BCE €ro MpaBa MpOU3BOIHbI
OT TIpaB HacjeaoaaTesNsl, a CIea0BaTeIbHO, €ro Hecorjaacrue Ha apouTpax
HE MOXET BJIMATH HA IEMCTBUTEILHOCTD 3aBEIATEIbHOM HACIIEICTBEHHOW
OTOBOPKI’.

' Haas U. Op. cit. P. 556.
* Spitko G.E. Op. cit. P. 83—85.
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B coBpeMeHHOIT TuTEpaType TakxKe OTMeYaeTcs, YTO HeapOUTpaOuIib-
HOCTb CITOPOB 00 00s13aTeIbHOI A0Jie, co3aaolias OObeKTUBHOE YCIOXK-
HeHMe (IToJydaeTcsl, YTO YacTh CIIOPOB OCTACTCS B IOPUCAMKIIMU HALIMO-
HaJILHOTO CyJa, a YacTh YXOAUT B apOUTpax), B YCIAOBUSIX MOOUIM3ALIMI
HaceJIeHUS IPUBEIET K HeXKeIaTeIbHBIM MOCIEeACTBUSIM. Tak, eclii B paMKax
paccMaTprBaeMoro apouTpamMu HacJIeICTBEHHOTO CIIopa BOSHUKHET BOIIPOC
0 MPUMEHUMOM TIpaBe, IPU 3TOM OIMH U3 IIPETeHIYIOIMX Ha TIPUMEHEHE
MPaBOMOPSIAKOB OYyAET ComepXkaTh IMPpaBuIo 00 00s13aTeIbHOM H0JIe, a ApYy-
roit He OyaeT, MPUHSITHE apOUTPaMM PEIIeHUs B MOJb3Yy HEOOXOIMMOTO
HacJieTHMKa OyIeT o3HavyaTh, YTO TPETEUCKUI Cy HE UMeeT KOMITETCHIINHT
Ha pacCMOTPEHHE CITopa; BMECTe C TeM, pasyMeeTcsl, HUKTO He 00elaeT
HE0OXOIMMOMY HACJIEMHUKY, YTO TOCYIapCTBEHHBIN Cyl MPU3HAET TPU-
MEHMMBIM K HacCJIEACTBEHHOMY CITOPY TO K€ MpaBO, KOTOPOE MPUMEHMUII
COCTaB TPETEHCKOro cyna. DTO MOXET IMPUBECTU K OYEPETHOMY YCIOKHEHUIO
HacienctBeHHbIX e, C yyerom npunsatus dupekrusel EC Ne 650/2012,
HAaITpaBJIEHHOM Ha YIIPOLIEHUE HACIEICTBEHHOIO MpaBa U rpolecca, cre-
LIMAJIMCTHI BBICKA3BIBAIOTCS B MTOJIb3Y MPSIMOTO 3aKPEeIJICHUSI apOUTPaOuIb-
HOCTHU CTIIOPOB 00 00s3aTeIbHOIM J0e.

3. IIpennochLiKy apOMTPaKA HACAEACTBEHHbIX copoB B PM

ApOUTPaOMILHOCTD HACAEACTBEHHBIX CIIOPOB TPAIUIIMOHHO CBSI3BI-
BaeTcsl ¢ apOUTPaOMIILHOCTBIO CeMeiHbIX criopoB. HecMoTtpst Ha To uTO
apOuTpaxK HAaCJIEeACTBEHHBIX CITOPOB I10 00IIIeMY MpaBUITy 3aIlpellleH, CO-
mracHo 11. 2 4. 2 cT1. 22.1 I'TIK P® gonycruMo nepegaBaTh Ha paccCMOTpe-
HUE TPETEHCKOro cya Crophbl O pa3aesie COBMECTHO HAXKMTOTO MMYIIECTBA
cynpyros. [IpakTuka pasmena CynpyXecKoro MMyIIecTBa TpeTeiCKUuMM
cynamu yxe uMmeeTcs’. Takoil moaxo pocCUiiCKOro 3aKOHOAATe sl K apou-
TPaOMJILHOCTH CIIOPOB U3 CEMEMHBIX OTHOIIEHUI 3aCTy>KMBAeT MOIICPXK-
KM: CITOPBI COOCTBEHHO CeMEIHO-TIpaBOBbIe (HampuMep, 00 yCTaHOBJIE-
HUM WM OCTIapUBaHMU OTLIOBCTBA, 00 OMpeneJeHUN MecTa KUTeJIbCTBA
pebeHKa U nopsiika oOIIeHUs C OTAETbHO MPOXUBAIOIIUM POAUTEIEM)
CJIOXHO TIpU3HATh apOUTPaOMIILHBIMU BBUIY, BO-TIEPBBIX, MHTEPECOB

Y Jahnel W, Sykora D., Glatthard N. Op. cit. P. 56.

2 "
CwM., HarpuMep: orpesiesieHre JJoporoMmIoBcKoro paloHHOTO cyaa T. MOCKBBI OT 25 Mast

2017 r. mo nemy Ne 2-1058/2017; onpenenennie Kyparnnckoro paitonHoro cyna KpacHo-
sIpcKoro Kpast ot 26 despais 2015 r. mo ey Ne 2-236/2015; cm. takke: Pyzakosa O.A.,
Pyszakoe A.b. Bnusinue HOBEJUT MPOIECCYATbHOTO 3aKOHOIATEIBCTBA HA pa3pelieHe
ceMeitHbIX criopoB // CemeitHoe u xununiHoe mpaBo. 2016. Ne 3 (CI1C «KoHcynbraHT-
[Toc»).
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neTeit, a BO-BTOPBIX, JOCTATOYHO MHTEHCUBHO BBIPAXKEHHOTO MyOJIMY-
HO-mpaBoBoro nHrepeca. Ho atu coobpaxkeHust He MOTYT OOYCIIOBUTh
HeapOUTPadUIbHOCTh CIIOPOB O pasjielie 00LIEro UMYIIECTBa CYNpPYyroB:
TaKMe CIOPbl HOCST CYTy0O MMYIIIECTBEHHBIN XapaKTep.

Henb3st He OTMETUTD, YTO CITOPBI O HACIEACTBE OYEBUIHO OJIMXKE K CITO-
paM o pasiesie CynpykecKoro UMYIIIeCTBa, YeM K CIiopaM, HarmpuMmep, o0
YCTAHOBJIEHUY MecTa XuTesbeTBa neteil. [loatomy nusmenenus ct. 22.1 I'MIK
B YaCTH 3aMpeTa Ha apOUTpak HACJAeACTBEHHBIX CIIOPOB, KaK MPeICTaBIIsI-
€TCsI, COOTBETCTBOBAJIU OBl UIee, KOTOPYIO 3aKOHOIATENIb 00JIee NI MEHee
MOCJIeA0BaTEILHO MPOBEJ MPU PEIIeHUH BOIpoca 00 apoOUTpadbMIBLHOCTU
CEMEMHBIX CIIOPOB.

[TonmyTHO HEOOXOTMMO OTMETHUTh, YTO, KaK OBLIO YKa3aHoO BhIIIe, B Poc-
CHUM pacripeieJIeHue UMYIIECTBa MOCJIe CMEPTHU HacJeAoaaTesT IPOU3BO-
JIUATCSI C TIOMOIIBIO IBYX MHCTPYMEHTOB: €CJIM HAC/IeI0aTe b U €r0 CYIpyr
HE U3MEHUJIM 3aKOHHOTO peXkruMa COOCTBEHHOCTH CYTIPYTOB, TTEPEXUBILIEMY
CYNpPYTY BBIAESIETCS CYMpYyXecKasl MOJIOBMHA, a OCTaBIIasiCs MOJOBUHA
Hacaeayetcs. O4eBUIHO, YTO HEOJAronpusITHAsE CUTYyallusl, KOraa criop
13 OpavyHOTo TOrOBOpa apoOUTPaOMIICH, a CIIOp MEXIy HacJeTHUKaMU HET,
MOXET MPUBECTU K KpailHe HeyTOOHOMY C MPaKTUYECKON CTOPOHBI pac-
meruieHuo opymos. IlpenocraBieHue apouTpaM mpaBa pacCcMaTpUBaTh
HacJIeACTBEHHbBIE CITOPBI — B COYETAHUU C PaOOTOI IOPUCTOB, KOTOPHIE
OynyT UMeTh BO3MOXKHOCTb MpeajiaraTb KJIMeHTaM yKa3biBaTh OIWH U TOT
JKe TpeTelCKuii cyn U B OpayHOM JOTOBOpPE, M B 3aBEIIaHUM, — AACT BO3-
MOKHOCTb COOpaTh BCE TTOCMEPTHBIE CITOPHI 10 TTOBOY OTHOTO MMYIIIECTBA
B OJJHOM 1 TOM Xe (hopyme.

MO0XHO BBIIBUHYTH PSII MHBIX apTYMEHTOB B I0JIb3Y apOUTPaOMIbHOCTH
HaCJIeICTBEHHBIX CITOPOB.

Bo-mepBbix, cTeneHb KOHGUACHIMAIBHOCTH ITPU PACCMOTPEHUH CIIOpa
TPETEUCKMM CYJIOM HECpaBHMMaA C PACCMOTPEHMEM CIlopa rocyaapcT-
BEHHBIM cynoM. Jlaxe ocTaBiisisi B CTOPOHE TO, YTO IMPenoCTaBIeHHOE
CyIbe MPaBoO 3aKPBITh CyAeOHOE 3acenaHue SIBISICTCS AUCKPEIIMOHHBIM
TMOJITHOMOYMEM U He BCeraa MOHSITHO, KaK CyIbs €T0 peaiu3yeT, B JII0OOM
cliydyae TOCTYNMHBIMU OCTAlOTCs (haKT CIIopa U HAaMMEHOBAaHMS CIIOPSI-
IIMX CTOPOH, a B 3HAYUTEJbHOM YacCTU CIy4yaeB — TakKKe M ColepkKaHue
cynebHoro peuieHusi. B apoutpaxe 3T 00CTOATEILCTBA HE CTAHOBSITCS
MOCTYITHBIMU HEOMpPeaeIeHHOMY KPYTY JIUIl Ha CTaiuKU PacCMOTPEHUS
nena. Yto e KacaeTcsl MOTEHIIMAIbHOTO PACCMOTPEHMS TOCYIaPCTBEHHBIM
CyIOM BOITpOCa O BbIIa4ye UCIIOJTHUTEILHOTO JIMCTA Ha pellleHNe apOruTPOB
(M1, COOTBETCTBEHHO, BOIpOca 00 OTMEHe apOUTPasKHOTO PelIeHs ), TO
XOT$SI KOH(OUACHIIMATBLHOCTD MIPY 3TOM B TTOJIHOI Mepe U He obecIieum-
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BaeTCsl, HO OTPAHWYEHHOCTDb KPyra BOIIPOCOB, C KOTOPHIMU MMEET MIEJIO
TOCYIapCTBEHHBIN CyI Ha CTaAWM BbIIAYM UCITOJTHUTEIBLHOTO JIMCTa T100
OCITapuBaHUs, TTO3BOJISCT €€ B JOCTATOYHOU CTEIIeHU rapaHTUPOBAaTh.

Bo-BTOpBIX, B apOuTpaxe HaciaenoaaTeib MOXKET CO3aTh YCIOBUS IS
paccCMOTpPEeHUs cropa JUIIOM 0oJiee PO EeCCUOHAIBHBIM, YEM CYIIbsI TOCY -
JIapCTBEHHOTO cyaa. B murepatype oTMedaeTcsi, 4To Cyabs, Kak MpaBUiIo,
SIBJISIETCSI HOCUTEJIEM LICHHOCTE !, XapaKTEePHBIX [IJIsT OOJIbIIIMHCTBA O0IIIe-
cTtBa. HacnemomaTtesb ke MOXET He pa3fessiTh 3TU LIECHHOCTU. B ciayyae
TaKoro poja pellieHue BOIpoca, HallpuMep, O TOJKOBAaHUU 3aBeIllaHUs
JINIIOM C MHBIM HaO0OpPOM LIEHHOCTEl, HeXeIu y HaclenoaaTess1, MOXeT
MPUBECTH K UCKAKEHUIO BOJIU MTOKOIHOTO'. [IpMeHNTENBHO K pacCMOTpe-
HUIO CIIOPOB O KPYITHBIX HACJIEACTBAX B POCCUNCKUX CyIaxX HeJIb3s TaAKXKe
HE OTMETHUTh, YTO PaliOHHBIC CYIbl B OCHOBHOM HE 00J1a1al0T HEOOXOI1 -
MBIM Ha0OPOM HaBBIKOB /IS UX KAU€CTBEHHOTO pa3pelleHMs. XapaKTep
OCHOBHOI1 MaccChl Jejl, KOTOpbIe TOCTAeTCsI pacCMaTpPUBaTh PailOHHBIM
cynaM, HeIOCTaTOYHBIM MpodecCMOHaIN3M MHOTUX MpeacTaBUTENeH,
3HAYUTEJbHbIE HArPy3KHU, 0€3yCIOBHO, OKa3bIBAIOT BIMSHUE Ha pPaboTy
cynbu. He maBas olieHKY TaHHOMY BIWSIHMIO, OTMETHM JIMIIIb, YTO €1Ba
JIM HacjeaomaTesib — obiamaTesib 3HAYUMTEIbHOTO COCTOSTHUST XOTE OBbI,
YTOOBI CIIOP O TOJTKOBAHUU €T0 BOJICU3bSIBICHMS TTOIA] HAa paCCMOTPEHUE
K TakoMmy cyabe. Bo BcsiKoM ciydae mpeaocTaBieHUe HacaeqoaaTeIo
BBIOOpA, KTO — CYIbsl KAK HOCUTEIb LIEHHOCTE! OOIbIIMHCTBA O0IIIECTBA
WJIM apOUTpP KaK HOCUTEJb LIEHHOCTE MEHBIIMHCTBA — PACCMOTPUT CIIOP
MEXIy ero HacjleTHMKaMM, KaK MPeacTaBlIsIeTCs], paclIupsieT BO3MOXK-
HOCTM HacjegoaaTessl T0 KOHTPOJIIO 3a TOCMEPTHBIM ABUKEHHUEM €T0
MMYILECTBa, a CIeI0BaTeIbHO, ITYCTh U OTIOCPEIOBAHHO, YKPEIUISIET BEPY
HacjenoaaTess B CIIpaBeUIMBOE TTOCMEPTHOE PACIIOPSIKEHUE ero UMYIIe-
CTBOM U YCHJIMBAeT CTUMYJIBI K HAKOTUICHUIO TTOCJIEIHETO.

B-TpeTbux, HeCMOTps Ha TO UTO MpOBeAcHHas pedopma 3aKOHOIA-
TeJbCTBA OILIEHNWBACTCS B MEPUOAUKE IMO-Pa3HOMY, HEJIb3s HE OTMETUTD
B KaueCTBE MOJIOKUTEIHHOTO pe3yIbTaTa TaKoi peopMbl MpeKpalleHue
JeSITeTbHOCTU apOUTPaXKHBIX MHCTUTYTOB, OCCIIPUCTPACTHOCTD NeSITE/Ib-
HOCTHU apOMTPOB B KOTOPBIX BhI3bIBaJIa 3HAUMTEIbHBIC cOMHeHUs. [Ipen-
CTaBJISIETCS, YTO COKPAIIIEHUE YUCICHHOCTH apOUTPaKHBIX UHCTUTYTOB
MPUBEJIO K TOMY, UTO TOJ03PEHUS B HEOECIIPUCTPACTHOCTU apOUTPOB
BEAYIIMX apOUTPaKHBIX LIEHTPOB €1Ba JU UMEIOT MOa co00ii cyIecT-
BEHHO OOJIbIIIE OCHOBAHMI, YeM MOA03PEHUs B HEOSCTIPUCTPACTHOCTHU
TOCyIapCTBEHHBIX CYICH.

" Rutledge P.B. Op. cit. P. 277.
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B-ueTBepThIX, B OTHOLIEHUU CaMbIX HE3allIMIIEHHbIX CJI0eB Hacese-
HUSI — HEOOXOAMMBIX HACJIEMHUKOB — €CTh OCHOBAaHMS 10JiaraThb, 4YTO
BBelleHMEe apOUTpaXka HACIeACTBEHHBIX CIIOPOB MOXKET 0Ka3aThCs IJIs HUX
HEOXMIAHHBIM Oj1aroM. Jlejso B TOM, 4YTO B CUTyallM CMEPTH HACJIeo0-
JaTesist, UMYIIECTBO KOTOPOTO PacCPEIOTOYEHO B Pa3HBIX IOPUCIUKITUSX,
HEoOXONUMBIN HAaCJICIHUK AJIsI ONPEAeICHUs CBOCH NOIU OyIeT MbITaThCs
yOeIUTh CYJ B TOM, YTO HACJIEI0AaTE/ 10 IPUHAMLIEKUT U HEKOTOPOE MHO-
CTpaHHOe UMyIlecTBo. [ajiee, B ciiydae ecjiv HacledoaaTe/Ib IPOXUBAJ
B HECKOJIBKUX MECTaX, YCTAHOBJIEHUE €0 MOC/ISIHEr0 MeCTa KUTEJIbCTBA,
a 3HAYMT, 11O MIPE3yMIILIMHU 1 TIpaBa, IPUMEHHUMOTO K HacJIeA0BaHUIO, MO-
JKeT TIPEACTABISATh ONPENeIEHHYIO BhIIIe CIOXHOCTh. EfaBa iu paitoHHbIE
CyIbl — B TOM YHUCJIE C YYETOM O3BYYEHHBIX BbIlIe (aKTOPOB — MOXHO
MPU3HATD JIYYIIUM MECTOM [JIsl MPAaBUJIbHOIO PEeIIeHMsI BOIIPOCOB 00
aZeKBaTHOM OIIpeNeICHUHU TIpaBa, IPUMEHNMOTO K HaCJIeIOBaHUIO, U O
MOMCKE MHOCTPAHHOIO MUMYIIECTBA [JIs OIpeaeeHUus pa3Mepa 00s13a-
TeJabHOM nonu. [TpakTrke U3BEeCTHBI CePbe3HbIe CIIOKHOCTH, C KOTOPBIMU
ceiyac CTaJKMBAIOTCS UCTLBI, IBITAIOIIMECS, HAIIPUMED, J0KA3aTh IIPaBO
GeHeduLIMapHO COOCTBEHHOCTH; HET OCHOBAHUIA M0JIaraTh, YTO CUTYalIMst
yAy4dlLInuTes B OJvkaiiiem oyayiiem. [IpegocraBieHue Hacaea0daTeI0
IpaBa IMePeHEeCTU pellieHNe 3TUX CJIOXHBIX BOIIPOCOB B apOUTPak MOXET
HE TOJIbKO HE HApYILIUTh MHTEPEChl HEOOXOAMMBIX HACIEAHUKOB, HO U,
HaIIPOTUB, MPEITOXUTH UM 00JIee KOMIETEHTHBII (hopyM, B KOTOPOM UX
3aKOHHbIE MHTEPECHl MOTYT MOJIYYUTh OOJIbIIYIO 3aILUTY.

APIyMEHT O 3allluTe HeOOXOAUMbIX HACISIHUKOB KaK O SIKOObI Ipe-
MSATCTBUU IJI apOUTpaXka HacIeICTBEHHBIX criopoB B Poccuu ocnabisier-
sl ellle U CIIenyIoInM cooopaxkeHueM. Kak U3BeCTHO, C MPUHSITUEM U3-
MeHeHu# B yacThb TpeThio 'K PMD «006s13aTe1IbHOCTE» 00513aTEIbHOM 101
Obla cyllecTBeHHO ocnabieHa. Ecnu paHee Takast 1ojist Oblia XecTKO
MMIIEPaTUBHOI1, €€ pa3Mep YCTaHABIMBAJICS B BUIE YaCTHU IOJIM, KOTOpast
MPUYKUTAIACH Obl HEOOXOIMMOMY HACJIEIHUKY IIPU IPUMEHEHUU TTPaBUJI
0 HacJIeIOBaHUU 110 3aKOHY, TO Tellepb cuTyalus uHasi. Hacinenonaresib
HE MMEET BO3MOXHOCTHU HAMPSIMYIO UCKIIOYUTh IPUMEHEHMUE TPaBUI
00 00s13aTeNbHOM J0JIe, HO BIIpaBe CAeaTh 3TO C UCII0JIb30BaHUEM 00-
XOJTHOTO MEXaHM3Ma — IOCPEACTBOM YCTAHOBJICHMS B HACJIEACTBEHHOM
(boHme 00s13aTeIBHOIO HACIETHUKA B KAUYECTBE BHITOAOIIPUOOpETATEIS.
Ecnu ke HacneJHUK OTKaXeTCs OT MpaB BhIrogoINpuodperaTesis poHaa,
OH BIIpaBe TpeOOBAaTh IMOJYyYECHUS YaCTU HACAEACTBA, OMHAKO Y CYIbU
BO3HHUKAET MPaBO CHU3UTH pa3Mep 00s13aTeJIbHOM M0M UCXOIs U3 €T0
pa3yMHBIX MOTPEOHOCTE U YPOBHS XKM3HM 0 CMEPTU HAclIea0aaTels.
DTO U3MeHEeHUe 3aKOHA IPEACTaBIISICTCS MOCIIEIIHbIM, OHAKO OHO IO/~
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0.4. MNetponb

TBEPXIaeT OOIIYIO JIOTUKY CBSI3aHHOCTH HEOOXOAMMBIX HACIEIHUKOB
BOJIEW HACJIeAOaaTeN.

BwmecTe ¢ TeM BBeaeHMe apOUTpaXka HaCc/lIeICTBEHHbBIX CIOpoB B Poccun
MoTpedyeT, pa3yMeeTcsl, ONpeleIeHHON KOPPEKTUPOBKM UHCTUTYTOB, CO-
MPOBOXKIAIOIIMX HAC/IEIOBaHUE, C LIEJIbI0 00eCIIeYeHUSI HOPMAJILHOTO (hyH-
KLIMOHUPOBAHUS MOTEHIIMATBHO BO3MOXKHOTO HACJIEICTBEHHOTO apOUTpaKa.

Bo-nepBbix, nomumo usmeHeHus ct. 22.1 I'TIK, 6ynet Heo6xoanuMo
pelieHre BOIIpoca 0 pacipoCTpaHEHU! 3aBellaTe/IbHOM HAaC/IeICTBEHHOM
OroBOpKHU Ha apoutpax. C yueToM M3JI0XKEHHOTO BBIILIE IPEICTABIISIETCSI,
YTO — XOTSI BKJIIOYEHHUE HEOOXOIUMbIX HACICAHUKOB B CIIOP B TPETEUCKOM
CyIle ¥ MOXET OBbITb 00€CIIeUeHO Pa3IMYHBIMM YXUIIPEHUSIMU — OoJiee
BEPHBIM OYIIeT 3aKperuieHHe B 3aKOHEe 0013aTeIbHOCTH apOUTPaXKHOI 0ro-
BOPKHU, COJepKAIIEICs B 3aBEILIAHUN.

Bo-BTopbix, OyaeT BechbMa XKeJlaTeJIbHa Ompeae/ieHHas KOPPEKTUPOBKa
OcHoB 3akoHonaTenbctBa PM o HoTapuate ot 11 deBpaist 1993 r. Ne 4462-1.
C 0oHOI CTOPOHBI, HEOOXOAMMO 3aKperieHrue 00s13aHHOCTEN Mo MHMOP-
MallMOHHOMY OOMEHY MEXIy HOTapuyCcOM M apOuTpamMu (Harmpumep, oosi-
3aHHOCTU HOTapUyca HalpasJIsIiTh apOUTpaM KOIMIO HACJAEICTBEHHOrO fejia
U 3aIpOoCkl MO NopydyeHuio apouTpoB). C Apyroit CTOpOHbI, HEOOXOIUMBbI
MpolieccyalbHble MEXaHU3Mbl, KOTOPbIE CMOTYT 00ECIEYUTh IPHUOCTa-
HOBJICHME BbIa4M CBUICTEILCTBA O IIpaBe Ha HACJEACTBO HOTAPUYCOM
JI0 3aBEPILEHUS CIIOpa B TPETEMCKOM Cyie. DTO MOXET ObITh CIeJIaHO KaK
IJIMHHBIM» ITyTEM — IMOCPEICTBOM MPUHSITUS apOUTpaMU 00eCIIeYnTe b=
HBIX MEP Y MOCJIEAYIOLIEH MOAASPXKKHM 3TUX MEP PAllOHHBIM CYIOM, TaK
U «KOPOTKMM» — TIOCPEICTBOM 00sI3aHMsI HOTap1yca MPUOCTAHOBUTH BbIa-
4y CBUIETEJILCTBA O ITPaBe Ha HAC/IEACTBO HA OCHOBAHMM COOTBETCTBYIOILIEIO
MOCTAaHOBJIEHUSI apOUTPOB.

4. 3aki04yeHue

HacnencTBeHHBI apOUTpaX B HACTOSIILIEE BPEMSI SIBJIIETCSI CIIOPHOM
M OXXMBJIEHHO J1e0aTUPyeMOI B 3aralHbIX MPABOIIOPSIAKAX 00JIACThIO IIPU-
MeHeHUs (MOTeHLAIbHOTO UM PEeaIbHOI0) albTePHATMBHOIO pa3peleHus
cropoB. HeomHO3HAYHOCTD U TTOJIEMUYECKMI XapaKTep BhICKa3bIBAEMbIX
MIPUMEHUTENBHO K HEMY MO3ULMI B IPYTUX NTPABONOPSAKAX' SBISIIOTCS,

1
CwM., HarIprMep, CPAaBHUTENILHO HelaBHee pelieHne BepxoBHoro cyna MHanm, o0bsIBUB-

IIETO CTIOPHI U3 TpacTa HeapouTpadbunbHbiMu: Shri Vimal Kishor Shah & Ors. v. Mr. Jayesh
Dinesh Shah & Ors., [2016 (8) SCALE 116]; cM. Takke: Mahla M. Trust Disputes Non-Arbi-
trable in India (27 March 2017) <http://arbitrationblog.kluwerarbitration.com/2017/03/27/
trust-disputes-non-arbitrable-in-india/> (mocnennee mocerienue — 17 despans 2018 1.).

104



MepcnekTrBbl BBEAEHUA HACeACTBEHHOrO apbutpaxa B Poccmn

KOHEYHO, MHIMKATOPOM IPEKIEBPEMEHHOCTH U3MEHEHUI B OTE4eCTBEHHOM
MPaBoOBOIi cucTeMe. BMecTe ¢ TeM B3BEIIEHHBII MMOAX0 0TeYeCTBEHHOIO
3aKOHOAaTeJsl K apOMTPaOUIbHOCTH CEMEMHBIX CIIOPOB, TOIYCTUMOCTh
apOuTpaxka HacJeACTBEHHBIX CIIOPOB B AaJIeKO HE CaMbIX JIMOepalbHbIX
U TIPU 3TOM OJIM3KUX K POCCUICKOMY ITPaBOMNOPSIIKAX TePMaHCKOI ITpaBo-
BOIi CEMbHU, a TAKXKE KOHKPETHO-MUCTOPUYECKUE YCIOBUSI, Ha Halll B3IJISI,
JAl0T OCHOBAHUS [IJI51 TOCTAHOBKM BOITPOCa 00 U3BMEHEHUU OLIEHKHU apOu-
TPaOUJILHOCTU HAC/IEACTBEHHBIX CIIOPOB.



RUSSIA AND THE UNCITRAL INSTRUMENTS
ON ENFORCEMENT OF INTERNATIONAL COMMERCIAL
SETTLEMENT AGREEMENTS RESULTING FROM MEDIATION

DMITRY DAVYDENKO',

Ph.D. in Law, Executive Secretary of the Maritime Arbitration
Commission at the Russian Chamber of Commerce and Industry,
Director of CIS Arbitration Forum

The UNCITRAL Working Group is currently developing an instrument on
the enforcement of settlement agreements reached as a result of international
commercial mediation. The instrument is aimed at creating a mechanism for
simplified and accelerated enforcement of out-of-court settlement agreements
concluded by the parties following such procedures (mediated agreements). Such
international instrument, if implemented by states, can play a very positive role
in the development of an out-of-court settlement of international commercial
disputes through mediation, adding further certainty to the outcome of such a
settlement. Adoption of this instrument would be useful for Russian participants in
the foreign commerce, as well as for the development of the Russian legal system.

1t would be useful to develop and then implement such instrument in the
form of an international convention and amendments to the UNCITRAL
Model Law on International Commercial Conciliation 2002. At the same time,
the form of amendments to the UNCITRAL Model Law would allow to better
take into account the specific needs of the Russian legal system and provide
protection from the risks of abuse of the mechanism of simplified enforcement
of mediated agreements.

The absence in Russia as well as in some other countries of the mechanisms
for the simplified enforcement of out-of-court settlement agreements does not

' The author thanks Max Planck Institute for Comparative and International Private Law in

Hamburg (Germany) for the valuable resources of the Library and other support to this re-
search. The author also thanks Mariya Lazarova, intern of CIS Arbitration Forum for her
assistance with the draft article.
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impede the implementation of such instrument. The UNCITRAL mechanism for
simplified enforcement of settlement agreements provides an opportunity for the
courts to minimize the risks of abuse on a case-by-case basis. It is generally ba-
lanced and takes into account the interests of the parties as well as public interests.

At the same time, while considering such implementation it will be necessary
to elaborate further on the issues related to the need to combat the abuses.

Keywords: UNCITRAL; mediation; settlement agreement; mediated agree-
ment; alternative dispute resolution (ADR); enforcement of arbitral awards.

O O

B nacmosuwee epems Pabouas epynna FOHCHTPAJI éedem nodeomos-
Ky 00KyMeHma o npueedeHuu 6 UCnoAHeHue MelcOyHapOOHbIX KOMMEPHeCKUx
MUPOBBIX COAQUIEHUI, 00CMUCHYMbIX 8 DAMKAX NOCPeOHUUecmea (npoyedypbl
meduavyuu). O HaAnpasaeH Ha cO30aHUe MEXAHUZMA YNPOUIEHHOO U YCKOPeH-
HO020 npuedeHus 8 UCHOAHEHUe BHECYOeOHbIX MUPOBBIX COAAUICHULL, 3AKAHUA-
eMbIX CIOPOHAMU NO UMO2AM MAKUX npouedyp. Dmom QOKyMeHm 6 cayuae e2o
UMAHAEMEHMAYULU 20CYapcmeami MOJCem Cblepamy 8eCbMa NO3UMUBHYIO POAL
6 pazeumuu 6Hecy0eOH020 ypecyaupo8aHus MeJdcOYHAPOOHbIX KOMMEPUeCKUX
Cnopo8 nocpedcmeom meduayuu, eHecsi OONOAHUMEAbHYI0 OnpedeseHHOCMb
6 Pe3yAbmam makoeo ypeeyaupoganus. Umniemenmayusi 0aHH020 0OKYMeHma
8 cayuae eeo npunamus FOHCHTPAJI 6bina 661 noaesHa 04s poccuiickux y4acm-
HUKO08 BHEUHEIKOHOMUUECK020 000poma, a makice 045 pa3eUumus pOCCUUCKo
npasogoli CucCmembl.

Paspabomka u nocaedyrowas umniemenmayus maKkoeo 0OKymMenma 603-
MOJICHA KaK 8 popme mencOyHapoOHOll KOHBeHYUU, MAK U 8 (hopme NONPaBoK
K Tunosomy 3axony KOHCHTPAJI o mexncdyHapooroil Kommepueckoil coena-
cumenwHoil npouedype 2002 2. B mo sce epems ghopma nonpasox Kk munogomy
3aKOHY NO360AUM 8 O0AbULEIl CIeNneHlU NPUHAMYb 80 BHUMAHUE CneyuguuecKue
nompebHOCMU POCCULICKOL NPABOBOTI CUCMEMbL U 00eCneyUms 3auumy om pu-
CK08 310ynompeOieHUil MeXaHU3MOM YUPOUCHHORO U YCKOPEHH020 NPUGeO0eHUs
8 UCNOHeHUe MeOUAMUBHDBIX COAAUICHU].

Hmnaemenmayuu nodobHoeo 00KyMeHma He npensmcmeyem omcymcmeue
6 Poccuu, a makoice 6 HeKOmopbixX Opyeux cMmpanax MexaHu3mos YRpouweHH020
NPUHYOUMENbHO20 UCNOAHEHUs 6HeCcYO0eOHbIX MUposulx coeraulenuil. Ilped-
yemompernwiii 6 doxymernme FKOHCHTPAJI mexanuszm npedocmasnsiem 603-
MOJICHOCMb CYOAM CHUZUMb PUCKU 310YNOMPeONeHUTl 8 KAJCOOM KOHKPemHOM
cayuae. Dmom MexaHu3m 8 Ueaom A6Aemcs COaNaHCUPOBAHHbIM U YHUMbIBaem
uHmepecsl CMopoH U nYOAUUHble UHMEPeC..
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B mo xce epems paboma no umniemenmayuy nompeoyem ons MUHUMU -
3aUUU B03MOICHBIX 310YNOMPedNeHUll OONOIHUMENbHO20 PACCMOMPEHUS 8CeX
BO3HUKAIOWUX B0NPOCO8.

Knroueswie cnoea: KOHCHTPAJI; meduauus; mupogoe coenauteHue; meoua-
mueHoe coenauierue; arvbmepHamusHoe paspeuterue cnopa (APC); npusedenue

8 UCNONHEeHUe apOuUmpa’CHbIX peuleHul.

O O

1. Introduction

When the international business chooses between the dispute settlement
procedures, it usually pays attention to sustainability and enforceability of the
result. This follows, in particular, from the global survey made within the recent
Global Pound conference series: 52 % of those polled saw the demand for
certainty and enforceability of outcomes as a key influencer on such decision'.

As regards international arbitration, its legal result consists in an arbi-
tral award, which, if necessary, can be internationally enforced through the
mechanism established in the New York Convention in 1958. The court con-
sidering an application to enforce the award shall grant it without any further
trial on the merits. The party against whom the award is enforced may invoke
a very limited number of grounds for the court to refuse it.

Things are quite different with international dispute settlement by me-
diation. Its legal result consists in a settlement agreement reached with the
assistance of a mediator («settlement agreement»). Should a party fail to
fulfill it, the other party would have to commence litigation or arbitration
against it through an ordinary procedure, often time-consuming and costly.
This discourages use of international mediation which is a valuable tool for
a smooth development of the world economy and has a great potential to
harmonize turbulent business relations. Therefore the problem of establishing
a special mechanism for international enforcement of mediated settlement
agreements has come into international agenda.

In other words, a cross-border settlement agreement is usually considered
as a contract and is internationally enforceable in the same way as other

1

Th.J. Stipanowich, What Have We Learned from the Global Pound Conferences? (27 No-
vember 2017) <http://arbitrationblog.kluwerarbitration.com/2017/11/27/learned-global-
pound-conferences/> (last accessed — 29 January 2018).
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contracts. Meanwhile, currently UNCITRAL carries out work to make it
internationally enforceable in a way similar to foreign arbitral awards.

UNCITRAL Working Group has focused on working out draft instru-
ments on enforcement of international commercial settlement agreements
resulting from mediation' in the form of a convention and, as an alternative,
amendments to the UNCITRAL Model Law on International Commercial
Conciliation 2002 (hereinafter — Draft Convention, Draft Model Law; in
total — Draft). At its 68" session on 5—9 February 2018 in New York the
Working Group including the Russian delegation continued its work on
preparation of the Draft.

This paper analyzes whether it makes sense for Russia to take part in
such international convention or to adopt legislation following the proposed
amendments to the said Draft Model Law.

The legal analysis in this paper is limited to Russian law only.

2. Essence of the Draft

The Draft aims to provide an opportunity to give legal effect and enforce
settlement agreements outside the country of their conclusion in a simple
and convenient way. With this aim, a party would need to apply at the court
(or other competent authority) of the state where the agreement is sought to
be relied upon. As the New York Convention of 1958, the Draft provides a
limited list of grounds to refuse such application, such as an incapacity of the
party, nullity of the agreement under the applicable law, and some others.
Therefore, it is not about an automatic coercive enforcement of settlement
agreements, but, in fact, it is just about reducing the range of possible grounds

for the court to refuse recognition and enforcement.

' A/CN.9/WG.II/WP.205/Add.1 — Settlement of commercial disputes — International com-

mercial mediation: preparation of instruments on enforcement of international commercial
settlement agreements resulting from mediation <https://documents-dds-ny.un.org/doc/
UNDOC/LTD/V17/083/22/PDF/V1708322.pdf?OpenElement> (last accessed — 29 Ja-
nuary 2018).
Initially the Working Group used the term «conciliation», but at its 67" session the Work-
ing Group reached a shared understanding that the terms «conciliation», «conciliator» and
other similar terms should be replaced with the terms «mediation», «mediator» and corre-
sponding terms in the instruments as well as in the UNCITRAL Conciliation Rules (1980)
(see: A/CN.9/WG.11/WP.205 — Settlement of commercial disputes — International com-
mercial mediation: preparation of instruments on enforcement of international commercial
settlement agreements resulting from mediation. Note by Secretariat, para. 4 <https://docu-
ments-dds-ny.un.org/doc/UNDOC/LTD/V17/083/16/PDF/V1708316.pdf?OpenElement>
(last accessed — 29 January 2018)).
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The Draft deals specifically with international «settlement agreements».
An agreement is international if at least two parties to the settlement agree-
ment have their places of business in different states; or the state in which the
parties to the settlement agreement have their places of business is different
from either: (i) the state in which a substantial part of the obligations under
the settlement agreement is to be performed; or (ii) the state with which the
subject matter of the settlement agreement is most closely connected'.

The Draft does not cover enforcement of those settlement agreements,
which have been approved by the court judgment in the state of their con-
clusion or by an arbitral tribunal as an arbitral award on agreed terms’. The
agreements approved by the court judgment can be enforced abroad in the
same manner as ordinary foreign judgments (and there are other international
instruments for that, e.g. treaties on legal assistance and the Hague Choice
of Court Convention of 2005). Foreign arbitral awards on agreed terms are
subject to enforcement abroad like ordinary foreign arbitral awards in ac-
cordance with the New York Convention of 1958.

So, the essence of the Draft consists in creating a mechanism for a simpli-
fied cross-border enforcement of extrajudicial settlement agreements similar
to the mechanism of simplified cross-border enforcement of arbitral awards
established in the New York Convention of 1958 and in Art. 35 (Grounds
for Refusing Recognition or Enforcement) of the UNCITRAL Model Law
on International Commercial Arbitration.

3. Legal Effect and Enforcement of Settlement Agreements
in Russian Law

At present, the following regime for enforcement of settlement agreements
operates in Russia. A settlement agreement on a dispute arising out of civil
legal relations, concluded by the parties as a result of mediation, conducted
without referring the dispute to court or arbitral tribunal, is, in itself, a civil
contract. Protection of rights violated as a result of failure to properly perform
such contract is carried out by ways provided for by civil law’.

An agreement concluded by the parties as a result of mediation, con-
ducted after the referral of the dispute to litigation, may be approved by the

' Draft Convention, Art. 3(1); Draft Model Law, Art. 15(4).
?  Draft Convention, Art. 1(3); Draft Model Law, Art. 15(3).

*  Federal Law of 27 July 2010 No. 193-FZ (as amended on 23 July 2013) «On Alternative Pro-
cedure for the Settlement of Disputes Involving a Mediator (Mediation Procedure)» (here-
inafter — Law on Mediation), Art. 12(4).
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court as a settlement agreement in accordance with procedural legislation.
The resulting ruling is enforceable as a court judgment on the merits or, as
appropriate, legislation on arbitration'. If the parties concluded a settlement
agreement after the referral of the dispute to arbitration they may ask the
arbitral tribunal to render a consent award enforceable in the same way as an
arbitral award on the merits.

Consequently, if a settlement agreement is concluded out-of-court, it is
enforceable likewise as any other contract: through filing an appropriate claim
at competent court or arbitral tribunal.

Russian legislation does not provide for a special procedure for enforce-
ment of international settlement agreements.

Therefore, in Russian law now there is no special regime for enforcement
of settlement agreements: it remains the same as for other contracts.

4. Advisability of Russia’s Implementation of the Draft
from Different Perspectives

4.1. Improvement of the Environment for Foreign Commerce and Investment
Attractiveness of Russia

As follows from the mentioned above, in Russian law if a party to an
out-of-court settlement agreement fails to perform its obligations voluntari-
ly, the other party will be forced to file a claim at court or arbitral tribunal
in ordinary proceedings. The proceedings can be very time-consuming;:
in states courts, due to several levels of judicial review; in arbitration, tak-
ing into account overall lengthy procedure. They also often prove costly,
especially for foreign parties, and their outcome is frequently uncertain.
As a result, parties tend to view the settlement agreement as an instru-
ment that is not effective enough, and the attempt to settle the dispute
peacefully — as a waste of time and other resources. Therefore they seek
to resolve their disputes by litigation or arbitration, rather than settle them
amicably. This prejudices the good business relations of the parties, which
entails loss of profit. It also contributes to increasing the burden of caseload
on judges.

In international business disputes, it is especially important for the
parties to ensure the sustainability of the result of the dispute settlement
terms: the legal force and enforceability of the settlement agreement in the
jurisdiction where the counterparty and / or its property are located. This
is connected to the additional difficulties for the foreign party to protect

' Law on Mediation, Art. 12(3).
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their rights abroad (foreign legal system, costs for legal representatives,
differences in legal culture).

Thus, the lack of a uniform legal mechanism for cross-border recognition
of the legal force and enforcement of settlement agreements hinders the refer-
ral of the parties to amicable dispute settlement, in particular to mediation.

When making the decision to conclude a deal with a Russian party, it
is important for the foreign party to make sure that in case of a dispute the
parties will be able to effectively resolve it without resorting to court, and
the concluded settlement agreement, if necessary, can be enforced in Russia
without resorting to a lawsuit. Such confidence may become a decisive factor
in favor of concluding a deal with a Russian business entity.

Russian participants in foreign trade are also interested in the result of
the dispute settlement procedure which has legal force, in particular in the
country of location of the foreign counterparty enterprise or their property,
and is enforceable through a simple and straightforward procedure'. The
Draft aims to ensure such result.

Consequently, the implementation of the Draft will make the outcome of
the dispute settlement of international commercial disputes more sustainable
and increase the investment attractiveness of Russia.

4.2. Development of Mediation of Economic Disputes in Russia and Beyond
Mediation is a technology for an amicable settlement of commercial and
other disputes. Potentially it has a positive social and economic potential
for Russian society, which stands out as highly contentious, with abounding
conflicts’. At the same time, state courts are unable to cope with the resolu-
tion of these conflicts. Thus, the Russian courts of general jurisdiction an-

This is indicated by Russian researches (see, e.g.: O.V. Dmitriev & A.A. Furtak, Nekotorye
aspekty ispolneniya mediativnogo soglasheniya [Some Aspects of the Execution of the Set-
tlement Agreement], Vestnik Omskogo universiteta [Bulletin of Omsk University], 2013,
No. 3, p. 249-253).

The advisor to the President of the Russian Federation V.F. Yakovlev noted that «the abi-
lity to correctly resolve conflicts can significantly reduce discords in society. Over the past de-
cades conflicts in society has increased dramatically. Our task is to find various ways to reduce
con flicts. But more important is the ability to adequately exit conflicts, the ability to settle them
based on the balance of con flicting parties’ interests» (Nemetskie i rossiyskie yuristy obsudili v
TPP RF sovremennuyu praktiku i perspektivy razvitiya arbitrazha i mediatsii v Rossii i Ger-
manii [German and Russian Lawyers Have Discussed in the Chamber of Commerce and
Industry of the Russian Federation Modern Practice and the Prospects of Development of
Arbitration and Mediation in Russia and Germany]| (22 September 2015) <http://tpprf.ru/
ru/news/nemetskie-i-rossiyskie-yuristy-obsuzhdayut-v-tpp-rf-sovremennuyu-praktiku-i-
perspektivy-razvitiya-ar-i98167/> (last accessed — 29 January 2018)).

112



Russia and the UNCITRAL Instruments on Enforcement of Mediated Agreements

nually consider about 15 million cases', and state commercial courts — about
1.5 million cases’. Average caseload of a judge constitutes several hundreds
of cases per annunt’.

The burden on judges is therefore extremely high and reduces the possibil-
ity of in-depth consideration of each dispute and the quality of the judgments
rendered by the court. In this regard, it is necessary to support and develop
mediation in every possible way, which the Russian top political leaders re-
peatedly draw attention to‘. This also applies to commercial disputes.

Nowadays, mediation in Russia is practiced but uncommon. One of the
reasons consists in the lack of trust towards the results of the procedure, the
settlement agreement, or more specifically, towards its enforcement.

The Draft, as noted above (see Part 2), precisely aims at the creation of an
international mechanism for a simplified enforcement of settlement agreements.

Its implementation will benefit amicable resolution of the controversies
between parties to foreign economic transactions. It will give the parties con-
fidence in the sustainability of the result of the dispute settlement procedure,
increase legal certainty and promote a more active resort to mediations by
the parties. Thus, the parties will be able to settle disputes more effectively
themselves, rather than by a court decision or arbitral award. In such way
adoption of the Draft Convention or Model Law will lead to implementation
of legal rule favor conciliationis (favorizing reconciliation of disputing parties)
contained in Russian procedural legislation’.

' So, in 2015, courts of general jurisdiction examined in the first instance with a ruling (court

order) about 16 million cases (see: Byulleten” Verkhovnogo Suda Rossiyskoy Federatsii [Bul-
letin of the Supreme Court of the Russian Federation], 2017, No. 1, p. 46).

Information on the practice of applying the Law on Mediation for 2015 (approved by the
Presidium of the Supreme Court of the Russian Federation on 22 June 2016) (placed in the
Russian law database «ConsultantPlus»).

«Sudya — ne mashina dlya prinyatiya resheniy» [«A judge is not a machine for making de-
cisions»|: Interview with the Director General of the Judicial Department at the Supreme
Court of the Russian Federation Alexander Gusev (6 December 2016) <https://iz.ru/
news/649322> (last accessed — 29 January 2018).

For example, ex-President of Russia D.A. Medvedeyv, already in 2010 noted that «the insti-
tution of mediation is without a doubt an absolutely positive thing. ... This is just what has been
suffered, what can be done quickly, without using the state machine and what is highly efficient>
(«Institut mediatsii — absolyutno pozitivnaya veshch» [«Institution of Mediation is an abso-
lutely positive thing»] <http://www.mediacia.com/news/133.html> (last accessed — 29 Jan-
uary 2018)).

Russian Commercial Procedure Code, Art. 190; see also Arts. 2 («The tasks of legal proceed-
ings in arbitration courts shall be... 6) assistance in the formation and development of partner-
ship business relations, the formation of customs and ethics of business turnover») and 138(1)
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4.3. Development of the Russian Legal System

The implementation of the UNCITRAL Draft will entail further deve-
lopment of the Russian legal system: by creating a mechanism for enforcing
international settlement agreements, it will also be logical to subsequently
simplify the procedure for enforcing domestic settlement agreements (i.e. on
disputes between Russian persons and without a foreign element).

At the same time, it would be reasonable to start the reform from the
agreements on the settlement of international commercial disputes: in such
transactions, the parties are usually most professional and able to protect
their interests when negotiating agreements.

Consequently, the implementation of the Draft in Russia would positively
impact Russian business turnover and, above all, Russian foreign economic
activity. It will also contribute to further development of the Russian legal
system.

5. Enforcement of Settlement Agreements in the Context
of Russian Legal Culture

5. 1. Insignificance of Mediation Experience in Russia as an Argument against
the Implementation of the Draft in Russia

At present commercial disputes involving Russian parties are infrequently
settled through mediation. Therefore, the very problem of improving the
enforcement of settlement agreements has not yet been recognized as urgent
by the Russian participants in international business turnover. This problem
is rather familiar to companies in those countries, whose legal culture has
already accumulated more significant experience in applying mediation. For
example, the problem is known to the US companies, which more often con-
clude settlement agreements with each other, and also with parties from other
countries'. Accordingly, they better understand the benefits of a simplified
enforcement. That is why the USA is the initiator of the idea for the Draft’.

(«The arbitral tribunal shall take measures to reconcile the parties, assist them in settlement of
the dispute»).

E.I. Nosyreva, Alternativnoe razreshenie sporov v SShA [Alternative Dispute Resolution in
the USA], Moscow: Gorodets Publishing House, 2005.

The Government of the United States of America submitted to the UNCITRAL Secretariat
a proposal in support of future work in the area of international commercial conciliation. Its
English version was submitted to the Secretariat on 30 May 2014 (see: A/CN.9/822 — Pro-
posal by the Government of the United States of America: future work for Working Group I1
<http://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=A/CN.9/822&Lang=E> (last
accessed — 29 January 2018)).
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So, in its comments in relation to the Draft Russia stated that «/i/n the
Russian Federation, the practice of using mediation/conciliation proceedings in
commercial relations is currently in the very early stages of development. The
business community in the Russian Federation has not yet gained the necessary
experience for a broad application of this alternative method of settling disputes
and differences of opinion in both domestic and international trade»'.

Scarcity of such experience does not mean, however, that it is too early
to introduce the simplified mechanism for enforcement of settlement agree-
ments. First of all, as a result of the implementation of the Draft, Russian
participants in foreign economic activity will be able to take advantage of
the simplified mechanism of enforcing the settlement agreement on par with
foreign ones. Disputes arising in the conduct of international business are very
diverse and can be settled on different terms. So, the terms of the settlement
agreement, in many cases, can include obligations of an American or Euro-
pean company to pay money to a Russian legal entity. In that case, the sim-
plified mechanism for enforcement will be very useful for the Russian party.

Secondly, the practice of mediation in Russia is not that small. As noted
above, above 1000 cases annually settle by mediation’.

Thirdly, one of the deterrents for the development of mediation is the
absence of a simplified mechanism for enforcing a settlement agreement:
Russian participants in foreign trade (their lawyers) fear that the outcome
of the mediation will be insufficiently stable (not completely definitive),
unlike judicial decisions. In favor of this, in particular, speak the results
of the survey conducted by N.I. Gaidaenko Schaer: 86 % of respondents
considered it necessary to legislatively enhance legal certainty and en-
forceability of the result of the agreement, reached by parties through
extrajudicial mediation’.

Many specialists from various countries of the world express the opinion
that the attractiveness of amicable dispute resolution will increase if the

' A/CN.9/846/Add.4 — Settlement of commercial disputes — Enforcement of settlement

agreements resulting from international commercial conciliation/mediation — Compilation
of comments by Governments, para. 4 <https://documents-dds-ny.un.org/doc/UNDOC/
GEN/V15/041/89/PDF/V1504189.pdf?OpenElement> (last accessed — 29 January 2018).

Information on the practice of applying the Law on Mediation for 2015 (approved by the
Presidium of the Supreme Court of the Russian Federation on 22 June 2016) (placed in the
Russian law database «ConsultantPlus»).

N.I. Gaidaenko Schaer, Yuristy, sud’i i al’ternativnye sposoby razresheniya sporov: itogi
odnogo oprosa [ Lawyers, Judges and Alternative Dispute Resolution: The Results of a Poll],
Treteyskiy sud [Arbitration Court], 2015, No. 1(97), p. 122—123.
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settlement agreement reached during such procedure will use the regime of
accelerated enforcement in a manner similar to the arbitral award'.

Postponing adoption of a new mediation-enhancing legislation until
a large mediation practice develops creates a «vicious circle»: the practice
of mediation will not grow, because the legal environment is not favorable
enough, and the environment will not improve, because considerable practi-
cal experience has not been accumulated. The Draft helps to «break» such
a vicious circle.

In view of this, insignificance of mediation experience in Russia does not
constitute a convincing argument against the implementation of the Draft
in Russia.

5.2. Does Availability of Arbitration Make Mediation Unnecessary?

Russia also argues that «as practice shows, the availability of international
arbitration procedures to contractors on the whole meets the demand dictated by
the current level of development of international economic relations. Almost all
international contracts drawn up in the vast majority of commercial transactions
in international commercial trade include an arbitration clause. This allows
contractors who have reached a settlement agreement resulting from mediation/
conciliation proceedings to have such an agreement enforced, having requested
an arbitral tribunal to convert their settlement agreement into an arbitral award
on agreed terms»*. However, is it not necessary to establish favorable legal
conditions for the parties so that they can settle their disputes without resort-
ing to arbitration? Definitely yes, given huge expenses and time required for
an international arbitration.

Furthermore, if the parties commence arbitration after their dispute is
already settled, merely to render a consent award, this raises doubt as to
international enforceability of such award because existence of a pending
dispute constitutes a precondition of a genuine arbitration’.

' A/CN.9/514 — Draft Guide to Enactment and Use of the UNCITRAL Model Law on Inter-
national Commercial Conciliation, para. 77 <https://documents-dds-ny.un.org/doc/UN-
DOC/GEN/V02/544/93/PDF/V0254493.pdf?OpenElement> (last accessed — 29 January
2018).

A/CN.9/846/Add.4 — Settlement of commercial disputes — Enforcement of settlement
agreements resulting from international commercial conciliation/mediation — Compilation
of comments by Governments, para. 4.

Y. Kryvoi & D. Davydenko, Consent Awards in International Arbitration: From Settlement
to Enforcement, Brooklyn Journal of International Law, Vol. 40 (2015), No. 3, p. 845—849
<https://papers.ssrn.com/abstract_id=2580572> (last accessed — 29 January 2018).
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In view of this, a simplified enforcement of mediated settlement agree-
ments remains important notwithstanding availability of arbitration.

5.3. Combating Possible Abuse of the Simplified Mechanism by Dishonest
Parties

5.3.1. Third Parties’ Rights and Public Interests

At present, the level of legal culture in Russia is generally insufficiently
high. In these circumstances, some dishonest participants in business turnover
will definitely try to abuse the simplified enforcement mechanism of settle-
ment agreements, e.g., to cover illegal transactions, or for money laundering
or tax evasion.

As known, dishonest persons try to use, inter alia, arbitration for illegal
purposes: such parties initiate arbitral proceedings and eventually obtain
an arbitral award in order to cover up the illegal transfer of money or other
property. A similar possibility appears for them also through the use of cross-
border settlement agreements: under the guise of the settlement agreement
unscrupulous parties can effect a cross-border payment that does not have
lawful grounds. However, the very possibility of abuse of the simplified
mechanism for enforcing international commercial settlement agreements
does not mean that such mechanism should be abandoned, as discussed in
the framework of UNCITRAL. Above all, the mediation procedure itself
aims at ensuring that the interests of the party are duly taken into account
and reflected in the settlement agreement.

Studies of statistical data on the activities of Russian state courts have
shown that the actions of the mediators in 2015 have been disputed neither
in the courts of general jurisdiction, nor in the state commercial courts.
Information on filing court claims against mediators (e.g., on compensation
for damages caused by the mediation procedure) remains unavailable. Cases
of challenging validity of settlement agreements are rare. At the same time,
according to statistical information from the Supreme Court of the Russian
Federation, in 2016 mediation was successfully applied in 1223 cases', in
2015 in 1115 cases and in 2014 in 1329 cases respectively’, which are rather
considerable numbers.

Consolidated statistical data on the activities of federal courts of general jurisdiction and jus-
tices of the peace for 2016, No. 2 «Report on the Work of Courts of General Jurisdiction on
the Review of Civil, Administrative Cases at First Instance», sec. 4 <http://www.cdep.ru/
index.php?id=79&item=3832> (last accessed — 29 January 2018).

Information on the practice of applying the Law on Mediation for 2015 (approved by the
Presidium of the Supreme Court of the Russian Federation on 22 June 2016) (placed in the
Russian law database «ConsultantPlus»), secs. 1 and 2.
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Therefore, the risk of concluding a settlement agreement that grossly
violates third parties’ rights or public interests is not very significant.

Aside from that, the Draft is about enforcing contracts concluded between
professional participants in foreign economic transactions. As a rule, each of
them usually has in-house lawyers or consultants and procedures for internal
approval of transactions that ensure the agreements being in accordance with
the interests of the company.

Furthermore, the Draft contains a number of safeguards that allow coun-
teracting the abuses and otherwise protecting public interests. Thus, when
considering the issuance of a writ of execution to a settlement agreement,
the court has the right to:

« any necessary document in order to verify that the [conditions] [require-
ments] of the Convention have been complied with'. This gives the court
broad powers: if the judge doubts the legality of the transaction, then he or
she has the right to demand proof of its legality;

» determine the law applicable to the operation and enforcement of the
settlement agreement, if the parties have not agreed upon such law’;

« refuse to enforce the settlement agreement, if this would contradict the
public policy of Russia’. The application of public policy reservation allows
to prevent significant violations in each particular case’;

« refuse to enforce the settlement agreement if the dispute is not capable
of settlement by mediation under Russian law’. For example, according to
Art. 1(5) of the Law on Mediation, it does not apply if the dispute affects or
may affect the rights and legitimate interests of third parties, not participating
in the mediation procedure, or public interests.

It is also stipulated in the Draft that the state, upon accession to the
Convention has the right to declare that the Convention does not apply to
the settlement agreement, to which it is a party or any of its governmental
agencies®. Russia should make such a reservation. This would prevent
the risk of internationally enforcing a dishonestly concluded settlement

' Draft Convention, Art. 4(4); Draft Model Law, Art. 17(4).
?  Draft Convention, Art. 5(1)(b); Draft Model Law, Art. 18(1)(b).
*  Draft Convention, Art. 5(2)(a); Draft Model Law, Art. 18(2)(a).

D.L. Davydenko & A.N. Khizunova, Znachenie i funktsii ogovorki o publichnom poryadke v
inostrannom i rossiyskom prave [The Meaning and Function of the Reservation on Public
Policy in Foreign and Russian Law], Zakon [Statute], 2013, No. 2, p. 31-38.

°  Draft Convention, Art. 5(2)(b); Draft Model Law, Art. 18(2)(b).

¢ Draft Convention, Art. 8(1)(a).
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agreement (e.g., as a result of bribery) against a Russian governmental
agency.

At the same time, taking into account the risk of abuse of the simplified
mechanisms for enforcement of the settlement agreement, consideration
should be given to the possibility for establishing additional guarantees (model
legislative provisions) in the Convention, verifying the content of such agree-
ments. Such guarantees may be, for example, the mandatory notary form
of the agreement and its analogues; requirements for mediators: availability
of professional status, registration in the register or participation in a self-
regulated organization for mediators, availability of a mediator’s signature
on the agreement and others.

5.3.2. Violation of a Party’s Rights

A dishonest party may abuse the simplified order of enforcement of settle-
ment agreements against the other party. For instance, the settlement agree-
ment may be concluded on disadvantageous terms for one of the parties due
to the presence of a conspiracy with its representative or the defiance of the
party’s will, or due to inequality of bargaining power.

However, the Draft contains means to protect the rights of a bona fide
party, against whom a settlement agreement is being enforced. Such party
has the right to present evidence to the court that the settlement agreement
is void, inoperative or incapable of being performed; or the obligations in the
settlement agreement have been performed; or the settlement agreement is
not binding, or is not final, according to its terms; or has been subsequently
modified; or is conditional so that the obligations in the settlement agree-
ment of the party against whom the settlement agreement is invoked have
not yet arisen'.

In addition, the party has a right to refer to a competent court with a
claim for recognizing the settlement agreement as invalid, or to use other
remedies of similar nature. If, after that, the other party turns to the court
to enforce the agreement, then the court may, if it considers it proper,
adjourn the decision on the enforcement of the settlement agreement and
may also, on the request of a party, order the other party to give suitable
security’.

It seems that all of this allows preserving the balance of rights of the parties
and protects against abuses of the mechanism.

' Draft Convention, Art. 5(1)(b), (c); Draft Model Law, Art. 18(1)(b), (c).
?  Draft Convention, Art. 6; Draft Model Law, Art. 18(3).
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Many of the mentioned mechanisms have long been used by the Russian
courts when examining applications to issue writs of execution to arbitral
awards'.

Therefore, such mechanisms are known to Russian judges and have been
tested in practice.

Aside from that, Russian courts have broad experience of examining ap-
plications on the approval of settlement agreements: a ground for refusal is
breach of the law or a contradiction with the rights of other parties. To verify
these circumstances, the courts also take appropriate measures, including
demanding evidence.

In view of this, the risk in question does not seem to be significant, and
there could be established adequate measures to minimize it, known to the
Russian law and practice, and provided for by the Draft.

6. Other Pros and Cons

6.1. The Lack of Uniform International Standards for the Conduct of Me-
diation and Control over the Mediation Procedure

An analysis of the international experience in the regulation of media-
tion has shown that, at present, there is no uniformly accepted standard for
the conduct of mediation and mediator training: different countries have
their own standards’. As such, it does not pose a risk for Russia and its
business turnover in case of the implementation of the Draft. The real risk
consists in the improper conduct of mediation, leading to the conclusion
of an agreement that grossly violates the interests of the party. This issue
was examined above at Sec. 5.3.2. Aside from that, the Draft provides for
the right of the party against whom the enforcement is sought, to refer to
the following:

* there was a serious breach by the mediator of standards applicable to
the mediator or the mediation, without which breach that party would not
have entered into the settlement agreement; or

Russian Commercial Procedure Code, Ch. 30, § 2.

N.I. Gaidaenko Schaer, Al’ternativnye mekhanizmy razresheniya sporov kak unstrument
formirovaniya blagopriyatnoy sredy dlya predprinimatel’skoy deyatel’nosti (opyt Rossii
i zarubezhnykh stran) [Mechanisms of Alternative Dispute Resolution as a Tool of Cre-
ation of Favorable Environment for Entrepreneurial Activities (Experience of Russia and of
the Foreign Countries)]: Monograph, N.G. Semilyutina (ed.), Moscow: INFRA-M, 2016
(placed in the Russian law database «ConsultantPlus»).
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* there was a failure by the mediator to disclose to the parties circum-
stances that raise justifiable doubts as to the mediator’s impartiality or in-
dependence and such failure to disclose had a material impact or undue
influence on a party, without which failure that party would not have entered
into the settlement agreement'.

In those cases the court is to reject the enforcement of the settlement
agreement.

It should be noted that the New York Convention of 1958 was adopted at
a time when there was not yet a single standard of arbitration set out in the
UNCITRAL Model Law on International Commercial Arbitration, which
was adopted only in 1985. Nevertheless, this convention has become very
successful, including in Russia’.

Furthermore, the mediator, unlike the arbitrator, has no authority to make
a binding decision for the parties on the substance of the dispute. Thus, the
parties themselves determine the content of the settlement agreement.

Summing up, the existing risks of Russia’s implementation of the Draft
for Russia and its business turnover are not so significant as to outweigh the
advantages associated with such implementation. At the same time, later
it will be necessary to elaborate further on the issues related to the need to
combat abuses, peculiar to states with a low legal culture.

6.2. Will Not the Mechanism Be Too Complex?

In its comments in relation to the Draft Russia also stated that the legal
mechanism needed to enforce international settlement agreements is unlikely
to be less complex than the current mechanism for enforcing international
arbitral awards. In addition, to develop it will require unified solutions, which
will be extremely difficult to achieve given the rather profound differences in
approach in this matter among domestic legal systems, which largely reflect
their prevailing cultural and legal traditions’.

As a whole, the UNCITRAL legal mechanism is identical to the legal
mechanism for enforcement of foreign arbitral awards that has long been

' Draft Convention, Art. 5(1)(d), (e); Draft Model Law, Art. 18(1)(d), (e).

> ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook
for Judges, The Hague: ICCA, 2011, p. v <http://www.arbitration-icca.org/media/1/
13890217974630/judges_guide_english_composite_final_jan2014.pdf> (last accessed —
29 January 2018).

’  A/CN.9/846/Add.4 — Settlement of commercial disputes — Enforcement of settlement

agreements resulting from international commercial conciliation/mediation — Compilation
of comments by Governments, para. 4.
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known to Russian law' and the issuance of writ of execution to domestic
arbitral awards’. This mechanism is clearly more favorable for the creditor
than filing a lawsuit.

Cultural differences are significant in disputes between individuals, es-
pecially in family or inheritance disputes, and disputes involving consumers.
Therefore, these disputes are specifically excluded from the scope of the
Draft’. In commercial disputes, especially international, these differences
are minimal. Therefore, the creation of a uniform standards for the enforce-
ment of international commercial settlement agreements is possible, despite
the differences.

In view of this, this argument is not convincing.

6.3. Whether Special Regime for Enforcing International Settlement Agree-
ments Can Be Harmoniously Integrated into the Russian Legal System

If Russia takes part in a convention based on the Draft or adopts legislation
following the Draft Model Law, this will mean that cross-border settlement
agreements will be enforced in a way different from domestic settlement
agreements. However, such divergence between international and domestic
dispute resolution rules is feasible. This is shown by the experience in success-
fully integrating international mechanisms in relation to international arbitral
awards: the UNCITRAL Model Law on International Commercial Arbitra-
tion and the New York Convention of 1958 have long been implemented
into the Russian legal system with undoubted positive effect for the Russian
foreign trade. Since long time enforcement of international and domestic
arbitral awards is governed by different, though in many ways similar rules
(see Sec. 6.2 above).

Aside from that, further consideration could be given to the possibility
of developing an identical or similar mechanism for «domestic» settlement
agreements.

In view of this, the special regime for enforcing international settlement
agreements can be harmoniously integrated into the Russian legal system.

Consequently, the arguments against Russia’s implementation of the
Draft for Russia and its business do not outweigh the advantages of such
implementation.

' Russian Commercial Procedure Code, Ch. 31 (Proceedings on Cases on Recognition and

Enforcement of Decisions of Foreign Courts and Foreign Arbitral Awards).
Russian Commercial Procedure Code, Ch. 30, § 2.

’*  Draft Convention, Art. 1(2); Draft Model Law, Art. 15(2).
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7. What Changes Need to Be Made to the Russian Legislation
to Simplify the Order of Enforcement of Settlement Agreements
in Accordance with the Draft

If Russia takes part in a convention based on the Draft or adopts legisla-
tion following the Draft Model Law, this will require the following changes
to the Russian legislation. First of all, it will be necessary to amend the Law
on Mediation, namely, to supplement it with a separate chapter «Recognition
and Enforcement of International Mediated Agreements»'. It will provide for
a procedure for the recognition and enforcement of international settlement
agreements on commercial disputes in accordance with the Draft. It may
be similar in structure to Sec. 3 (Enforcement of International Settlement
Agreements) of the Draft Model Law.

Apart from that, the Law on Mediation will need to refer to the procedural
legislation, for example, as follows:

«An international commercial settlement agreement, regardless of the country
in which it was concluded, is recognized as binding and when a written applica-
tion is submitted to the competent court, it is enforced subject to the provisions of
the articles ..., as well as provisions of the procedural legislation of the Russian
Federation».

Accordingly, it will be necessary to include into the Russian Commercial
Procedure Code (or a similar code adopted in future) of the Russian Federa-
tion with a chapter on the recognition and enforcement / issuance of writ of
execution for international settlement agreements on disputes arising from
civil legal relations in the conduct of entrepreneurial (and other economic)
activities. The chapter must apply where the party, against which an appli-
cation for enforcement of the settlement agreement has been made, or the
property of that party is located on the territory of Russia.

The chapter may be similar in structure to § 2 of Ch. 30 of the Russian
Commercial Procedure Code.

The implementation of the Draft will not have a significant impact on the
enforcement procedure because it will be carried out on the writs of execution
issued by the Russian court upon the application of the party to the settle-
ment agreement, in the same way as it is routinely done now on the writs of
execution issued by the Russian court upon the application of the party to the
arbitral award. Therefore amendments to the Federal Law of 2 October 2007
No. 229-FZ «On Enforcement Proceedings» appear unnecessary.

Russian Law on Mediation uses the term «mediated agreement» («mediativnoye soglashe-
nie») to define settlement agreement.
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8. Which Form of the Instrument is Preferable
from the Ones Discussed in UNCITRAL?

UNCITRAL works out two instruments:

* Convention;

* Model Law (model legislative provisions).

Each of the discussed instruments is considered separately below.

8. 1. Convention

The advantage of the convention as an instrument is that it creates a
uniform legal regulation, mandatory for participating countries. In addi-
tion, such a convention, like the New York Convention of 1958, will prevail
over the less favorable national legislation. This means that if the domestic
legislation of a country does not provide for a convenient mechanism for
enforcing international settlement agreements, then the parties (including, as
appropriate, Russian participants in foreign trade) will still be able to enforce
them in a simplified manner. From this point of view, the convention as an
instrument is efficient.

Professor S.I. Strong from the University of Missouri conducted an in-
ternational web survey on the development of the draft UNCITRAL con-
vention on international commercial mediation. 74 % of the respondents
(mainly lawyers) recognized the practicability of preparing and concluding a
convention on the implementation of a settlement agreement, resulting from
international commercial mediation'. However, a drawback of convention is
that its entry into force, in view of its contractual nature, requires the consent
of other states to participate. Many countries today have not expressed their
opinion on the practicability of working on a new convention. In addition,
as shown above, great differences exist between countries in regulating settle-
ment agreements, as well as any agreements on dispute settlement, and also
mediation, and there are no generally accepted standards. In Russia, same as
in China, Croatia, Kazakhstan and Israel’, unlike a number of other countries

' 8.1 Strong, Use and Perception of International Commercial Mediation and Conciliation:

A Preliminary Report on Issues Relating to the Proposed UNCITRAL Convention on Inter-
national Commercial Mediation and Conciliation (University of Missouri School of Law Le-
gal Studies Research Paper No. 2014-28) <https://papers.ssrn.com/ abstract_id=2526302>
(last accessed — 29 January 2018), p. 45. Geographical distribution of the respondents: 35 %
from the USA, 11% from Great Britain, 27% from the rest of the countries in Europe, 13%
from Asia (Ibid., p. 13).

? Law on Mediation, Art. 15(1).
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(e.g., France, Cyprus, Greece, Macedonia, Spain, Turkey)', the mediation
law currently allows the activity of non-professional mediators who have not
undergone special training. This raises doubts as to the quality of the resulting
settlement agreements assisted by non-professionals.

The mediation practice also remains very different, in many countries
it is still developing. However, some countries, e.g. Algeria, indicated the
usefulness of developing an international instrument to recognize and imple-
ment such agreements’, even though there are no specific provisions in their
legislation on international commercial mediation.

In the light of the above, a wide adoption by states of the mediation
counterpart of the New York Convention of 1958 can hardly be predicted in
a short term. However, the adoption of the convention and the participation
of Russia in it, makes sense in the long run: it will benefit all those involved
in international commerce.

8.2. Model Law

The efficiency of the model law as an instrument relates to the fact that
each state (including Russia) can adopt an appropriate regulation indepen-
dently of other states. Also, each state has the right to opt out at its own
discretion from the provisions of the model law. For comparison, limitation
on the adoption of a convention can only be made on a small set of issues.

Accordingly, the model law gives states more freedom of action than the
convention. It allows for differences between countries better than the con-
vention. Mediation, as a procedure, is less uniform than arbitration because
arbitration, by its nature, is an adversarial procedure and, as such, in many
significant aspects is analogous to litigation, and mediation, by its nature,
constitutes negotiations.

As a result, the drawback of the model law is that the legal regulation of
the conditions and the procedure for enforcing settlement agreements may
vary from country to country. This can lessen legal certainty.

Y2 Asproftas, G. Matteucci, FN. Arslan, O. Tsiptse, S Maciulis, D. Shimoni, R. Tena, M. Padea-
nu, S. Simac, D. Davydenko, U. Caser, S.M. Fleury, M. Karaketov, E. Ruiz Alvarado, E. Spiroska,
S. Zheng Tang, J. Glavanits, D. D’Abate, M. El-Banna, G. Subramaniam, C. Rogula, F. Kutlik &
M. Cornelis, ADR in 24 Countries: Mediators and Ombudsmen <https://www.academia.edu/
attachments/55554425/download_file?st=MTUxOTQxOTE3MiwyMTMuMjQuMTMzLjE
xNywzNjc4Mjcy&s=swp-toolbar> (last accessed — 29 January 2018).

> A/CN.9/846/Add.3 — Settlement of commercial disputes — Enforcement of settlement agre-

ements resulting from international commercial conciliation/mediation — Compilation of
comments by Governments, p. 2 <https://documents-dds-ny.un.org/doc/UNDOC/GEN/
V15/039/98/PDF/V1503998.pdf?OpenElement> (last accessed — 29 January 2018).
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At the same time, given the lack of uniform standards of mediation pro-
cedure and of uniform rules governing settlement agreement, a model law
appears to be more practical instrument at least in the short run. It would
allow to better take into account particular concerns of Russia (same as many
other jurisdictions), such as the necessity to efficiently counteract abuses
and ensure consistence with regulation of domestic settlement agreements.

9. Conclusions

Based on the analysis of the Draft, the global experience in regulating
enforcement of settlement agreements, the Russian legislation and the prac-
tice of mediation, it makes sense for Russia to implement a mechanism for
enforcing international agreements, resulting from international commercial
mediation.

In itself, the absence in Russia and some other countries of the mecha-
nisms for the simplified enforcement of out-of-court settlement agreements'
does not impede the implementation of the Draft. The possibility of establish-
ing such a mechanism for cross-border commercial settlement agreements
does not require the prior availability of such mechanisms in all countries.

The implementation of the Draft entails a risk of abuse of the simplified
procedure for enforcing a settlement agreement by dishonest parties against
the other party, as well as the risk of its unfair use by both parties, for example,
to cover illegal transactions, money laundering or tax evasion. The risk is
related to the absence of unified world standards for conducting mediation
procedure, guarantees of its quality and requirements to the mediator. As re-
sult, some settlement agreements might be illegal and might grossly violate
the interests of one of the parties, third parties or public interests.

However, the Draft contains a number of safeguards to counteract abuses
and otherwise protect the legitimate interests of the state and individuals.
Above all, the Draft does not provide for the automatic enforcement of settle-
ment agreements. Instead, it establishes a procedure for issuing the writ of
execution to such agreements with the participation of both parties by the
competent body of the state (the court). During the course of such procedure,
enforcement may be refused on a limited range of grounds.

In particular, Russian competent state court would have the right to re-
quire parties to provide the necessary documents to verify the legality of the
transaction, and is authorized to refuse to enforce the settlement agreement

' The term «out-of-court settlement agreements» in this paper encompasses those concluded

outside litigation and arbitration.
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if this will contradict the public policy of Russia. The court could also refuse
to enforce the agreement if the mediator has exerted undue influence on any
party or did not disclose circumstances that could cause grounds to doubt
his / her impartiality or independence.

Nevertheless, taking into account the risk of abuse of the simplified
mechanism for enforcement of the settlement agreement, consideration
should be given to the possibility of establishing additional guarantees in the
instrument to verify the content of such agreements. Such guarantees can be,
for example, the mandatory notary form of the agreement and its analogues;
introducing special requirements for mediators: availability of professional
status, registration in the register or participation in a self-regulated organiza-
tion for mediators, availability of a mediator’s signature on the agreement and
others. In this regards a model law appears to be more flexible and practical
instrument than a convention.

When implementing the Draft, Russia should limit the scope of the sim-
plified enforcement mechanism by stipulating that it does not apply to settle-
ment agreements to which Russia itself or any of its public institutions are a
party. The Draft allows this to be done.

The UNCITRAL mechanism for simplified enforcement of settlement
agreements provides an opportunity for the courts to minimize the risks of
abuse on a case-by-case basis. It is generally balanced and takes into account
the interests of the parties and public interests.

Similar mechanisms are already known to the Russian judicial practice
regarding enforcement of international arbitral awards. Considerable experi-
ence in their application has been accumulated by the state courts. Therefore,
that risk for the law of Russia is known and controllable.

At the same time, it will be necessary to elaborate further on the issues
related to the need to combat abuses.



HEKOTOPbIE NCUXOJIOMMYECKUE ACNEKTbI
NMPUHATUA PELLEHUA APBUTPAMU

A.B. I'PUIIIEHKOBA,
nmapTHep agBokarckoro 0ropo «KHWUAIT»

Poau ncuxonoeuu 6 apbumpasice NOCEAUEHO MHO20 3aPYOeHCHbIX NYOAUKA-
Yuil, 8 KOMOPbIX pACCMAMPUBAIOMCA HE MOABKO PazautHble npedydexcoeHus,
HO U chocobbl ux npeodoaenus. B Poccuu docmamouro nodpodHo uccaedosarsi
BONPOCHL BAUAHUSL NCUXOA0SUU HA Y2OA08HbLI NPOUecc, 00HAKO Hem nYOAUKayuil
0 Poau NCUX0A02UU 8 MPEeMeliCKOM pazoupamenscmee, Xoms HeodXxooumocms
6 HUX 0agHO Ha3peaq.

B cmamue onucanst Hekomopble 8axicHble NCUX0A02UHeCKUe HAKmopbl,
npusodsujue K oumubKam apoumpos npu NPUHIMUY peuleHuil, 8 mom uucie
€ YHemoM PoCCUlicKux ocobeHHocmell 6edeHus mpemelickoeo pazoupamenscmed,
U npugedenvl peKomernoauuu apoumpam u rpucmam no npeoodoseHur0 0aHHbIX
owubok. Tuwiamenvras nodeomoexa K deny, cocmasaeHue «0epeda peuleHuil»,
YeK-AUCIO8, KPUMUYECKUT AHAAU3 NePB020 NPULUeduee0 8 20108Y pelueHus —
80M HEKOMOpble CNOCOObL YMEHbULEHUS BAUSHUS NCUXO0A0UHECKUX (PAKMOPO8.

3nanue ncuxonoeuveckux paxkmopos daem KOHKYPeHMHOE NPEUMYULeCE0
KaK apoumpam, max u npedcmasumensim, HOCKOAbKY NO360/5em u3beeams
ouuboK u denams npoyecc bonee PheKkmueHvIM U NPAGUALHBIM.

Knrouesvie crosa: ncuxonoeus; apbumpasic; npedybeycoeHust; HauUOHAAbHbLe
ocobeHHOCmU,; nepeoe enevamaaerue; 3pgexm opeora; sgpgexm AKops; NPUHUUN
docmynHocmu,; cmepeomunsi.
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SOME PSYCHOLOGICAL ASPECTS
OF ARBITRATOR DECISION-MAKING

ANNA GRISHCHENKOVA,
LL.M., Partner at KIAP Law Firm

A great deal of foreign publications explores a role of psychology in arbitra-
tion; these publications analyze not only different biases, but also methods of
avoiding them. In Russia majority of research and doctrine is dedicated to role
of psychology in criminal proceedings; there are no publications about the role of
psychology in arbitration, although the topic is relevant and important.

The article describes some key psychological aspects leading to arbitrator
wrong decisions, taking into account national specifics of arbitration in Russia,
and provides some recommendations for overcoming effect of biases and blin-
ders. Careful preparation, drafting of «decisions trees», check-lists, overcoming
first intuitive decision are some of the methods of avoiding in fluence of biases.

Knowledge of psychology provides a competitive advantage both for arbitra-
tors and for counsels as far as it allows to avoid mistakes and to make a process
more effective and accurate.

Keywords: psychology; arbitration; bias; national specifics; primacy effect;
halo effect; anchoring effect; availability principle; stereotypes.
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1. Benenue

3a nocnenHue 100 jeT mpoliecc pa3pelieHus CIIopoB B TpeTeliCKOM
pa3doupaTesbCTBE OYeHb CUJIBHO MOMEHSIICSI. ApOUTPOB, paccMaTpUBaro-
LIKX [eJ1a SMU30AUIYECKH, Yallle BCEeTO SIBJISTIONINXCS MPEACTaBUTEIIMU TOI
OTpaciid, B KOTOPOI BOBHUK CIIOP, CMEHUJIU OIBITHBIE apOUTPHI-IOPUCTHI,
cienaBIlIMe pa3pelleHrue CIIOpPOoB CBOei mpodeccueil. ApouTpak ctaj Ipu-
OBUIbHOI MHIYCTPHEH ¢ OTPOMHBIM YHCJIOM YYACTHUKOB, ITPUACPKUBAIO-
LIMXCSI OTpeAeIeHHBIX pUTYaoB'. OH BCe CTpEMUTENIbHEE TePSIeT YEPThI «3a-
KPBITOTO KJIy0a» U IBUKETCS B CTOPOHY OTKPBITOCTH U IIPEACKA3yeMOCTH .
PacTeT KOHKYpEHLIMS: MEXAY apOUTPaXKHBIMU LIEHTPAMU — 332 CTOPOHBI,
MEXIY apOMTPaXKHBIMU IOPUCTAMU — 3a CIIOPBI M MEXKIy apOUTpaMu — 3a
Ha3HAYCHMUSI.

Kazanocnk 06b1, 001amaHe HandOJIBIINM OITBITOM B pa3pellieHU CITOPOB
SIBJISIETCS JUTS apOMTPa HEOCTIOPUMBIM ITPEUMYIIIECTBOM, OTHAKO €T0 OTHOTO
yKe HeIoCTaToOuHO. YToObI MOTyYnUTh Ha3HAYEHUE, apOUTpaM HEoOXoau -
MO HE€ TOJIbKO MOATBEPXKIATh UMEIOLIUIICS OIBIT ¥ 3HAHUE TTIPUMEHUMOTO
npaBa, HO ¥ IEMOHCTPUPOBATh OTKPBHITOCTb YMa, Ka4eCTBO IMTPUHUMAEMBbIX
pemeHuit’. M1 neiicTBUTEIbHO, CEpUsl SKCIIEPUMEHTOB, ITPOBOIUBIINXCS
C yyacTueMm apOMTPOB, MOATBEPAMIA, YTO OLIMOKU COBEPIIAIOT JIIOObIS
apOUTpPhI, HE3aBUCUMO OT MX BO3pacTa, orbiTa 1 nosa‘. [IpuynHoii Takux
OIITMOOK SIBJISTFOTCSI OCOOCHHOCTH IICUXUKU YeOBeKa.

CrenoBaTebHO, TOHUMaHUE apOUTPaMU U CTOPOHAMU TICUXOJIOTUHU
CTAaHOBUTCS BCE BaXKHEeE.

CM.: Gaillard E. Sociology of International Arbitration // Arbitration International. 2015.
Vol. 31. P. 1-17 <http://www.arbitration-icca.org/media/7/70785051257890 /emmanuel-
gaillard--sociology-of-international-arbitration-042715-ia.pdf> (mocnenHee mocemene—
29 nexadps 2017 r.).

CwMm.: Rogers C.A. Transparency in International Commercial Arbitration // Kansas Law
Review. 2006. Vol. 54. P. 1301—1337 <https://elibrary.law.psu.edu/cgi/viewcontent.
cgi?referer=https://www.google.ru/&httpsredir=1&article=1233&context=fac_works>
(nmocnennee noceuieHne— 29 nexadpst 2017 r.).

2010 International Arbitration Survey: Choices in International Arbitration / Queen Mary
University of London; White & Case <http://www.arbitration.qmul.ac.uk/docs/123290.
pdf> (mocnennee nocenienue — 29 nekabpst 2017 r.). P. 25-26.

* Franck S.D., Aaken A. van, Freda J., Guthrie C., Rachlinski J.J. Inside the Arbitrator’s
Mind // Emory Law Journal. 2006. Vol. 66. P. 1115—1173 <https://scholarship.law.cor-
nell.edu/cgi/viewcontent.cgi?referer=https://www.google.ru/&httpsredir=1&article=263
1&context=facpub> (nmocienHee nocemieHne — 29 nekadpst 2017 r.).
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Eme B 1990 r. mpe3uaeHT AMEepMKaHCKOI apOUTpaxkHOIi accoliua-
muu (American Arbitration Association (AAA)) Pooept Koyncon (Robert
Coulson) BbIcKa3ajics CISAYIOIINM 00pa3oM: «boabuiuncmeo ucciedosanuil
6 obnacmu apoumpaxnca nocesuweHbvl OUCKYCCUAM 0 NPUMEHUMOM Npase Uil
0 PA3AUMHBIX NPOUeccyanvivix npasuiax. llpedcmaesnsemes, 00Hako, 20pazoo
bonee 8aJICHbIM NONBIMAMbCS NPOAHAAUZUPOBAMb, KAK U NOeMY apOumpbl npu-
HUuMarom peuteHusr»'. ApOUTPBI, KOTOPHIM ObUI TTOKa3aH MPOEKT HACTOSIIIIEH
paboThI, MOATBEPAMIIN, YTO TICUXOJIOTUsSI UMEET KOJIOCCAIbHOE 3HAYCHUE
B apOMTpaxe, B TOM YMCJIE TIOTOMY, YTO, KaK 3aMEeTHJI OIUH U3 apOUTPOB,
«apoumpuvl — 3mo 00U CO CEOUMU CIMPACIAMIUL .

PasznuuHble MccaenoBaHus B 00JIaCTU MTOBEACHYECKON 3KOHOMUKHU 00
HMppalOHAJbHOM MOBEICHMU JIIOICH” IPUBEIU K MOSIBICHUIO OOJIBILIOrO
KOJIMYECTBA 3apyOeKHBIX MyOIMKALIMIA O BIMSHUU IICUXO0JIOTUH Ha IIPOLIeCC
MPUHSATHS CYIbIMU U apouTpamu perneHnii’. Kak ocrpoymHo 3amerni Bu-
nbsim ITapk (William W. Park), «npueasexamenvrnocms smoii memoi 6 601611001
CmeneHu 0CHO8AHA HA MOM, YMO OHA (YOKYCUPYEMCsL HA CAMOIL NOOUMOI meme
uenoeexa — Ha Hem camom»*. B 3apy0OexkHOi TuTepatype yxke 00CyKaarTcs
HE TOJBKO MpeayoekaeHUsT U HEOCO3HAHHBIE OIIMOKM apOUTPOB, HO U
cr1oco0bl Ux npeoposieHus. Hanbosee nporpeccBHbIe apOUMTPhI, HAITPUMEP
ofHa U3 BeAylIMX amepukaHckux apoutpoB DaHa CacmaH (Edna Suss-
man), BbIpabaThIBAIOT CIIELIMAIbHBIE METOIMKN COKPAIIEHUSI HEraTUBHOTO

«Most studies of arbitration are devoted to discussions about the applicable law or the various
procedural rules. It seems far more important to try to analyze how and why arbitrators make up
their minds» (Coulson R. The Decision-making Process in Arbitration // Arbitration Jour-
nal. 1990. Vol. 45. Issue 3. P. 37).

* Kahneman D. Thinking, Fast and Slow. — NY: Farrar, Straus and Giroux, 2011; Ariely D.
Predictably Irrational: The Hidden Forces That Shape Our Decisions. — NY: HarperCol-
lins Pub., 2010; Gladwell M. Blink: The Power of Thinking Without Thinking. — NY; Bos-
ton: Little, Brown & Co., 2005; Thaler R.H., Sunstein C.R. Nudge: Improving Decisions
About Health, Wealth and Happiness. — NY: Penguin Books, 2009.

Hauunas co crarbu K. Tatpu, Ix. Paununcku u D. Bucrpuua (Guthrie C., Rachlins-
ki J.J., Wistrich A.J. Blinking on the Bench: How Judges Decide Cases // Cornell Law
Review. 2007—2008. Vol. 93. P. 1—43 <https://scholarship.law.cornell.edu/cgi/viewcon-
tent.cgi?referer=https://www.google.ru/&httpsredir=1&article=1707&context=facpub>
(mocnenHee noceuieHue — 29 nexadpst 2017 r.)) U 3aKaHYMBasi KHUTOM O MCUXOJIOTUU
B apoutpaxe (The Roles of Psychology in International Arbitration (= International Ar-
bitration Law Library. Vol. 40) / T. Cole (ed.). Alphen aan den Rijn: Kluwer Law Inter-
national, 2017).

* Park W.W. Chapter 1. Rules and Reliability: How Arbitrators Decide // The Roles of Psy-
chology in International Arbitration (= International Arbitration Law Library. Vol. 40) /
T. Cole (ed.). P. 3.
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NIecTBUs rcuxonorndeckux akropos'. B Poccun moka HeT mybavkamii
JIaxKe O BIMSIHUM TICUXOJIOTUU Ha MPOoLecC MPUHSITUSI apOUTpaMU peleHu i,
HE TOBOPSI YK€ O CIIOCO0ax MUHUMM3AlMKU HEraTUBHOTO BiIUsIHUS . OIHAKO
MOTPEOHOCTh B TAKMX OOCYXKICHUSIX Ha3peJsa, YTO MOATBEPXKAAETCS B TOM
Yycie MHEHUEM HEeCKOJbKHUX POCCUIMCKUX apOUTPOB U MPAKTUKYIOLIMX
IOPUCTOB, KOTOPBIM ObLI ITOKa3aH MPOEKT HACTOSIIEH paboThl U KOTOPbIE
MOATBEPAWIM aKTYaJIbHOCTD U IOJIb3Yy TaHHOM TEMBI.

B pamMkax omHOI#i CTaThu COBEPILIEHHO HEBO3MOXHO OCBETUTh BCE ICH -
XOJIOTMUECKME aCIEeKThl IPUHATHS apOMTpaMu pellieHuii. B ncuxonoruu
CYLIECTBYET OTPOMHOE KOJIMYECTBO HAIlpaBJICHMI, TAKMX KaK IICUX0aHa-
JIU3, TeIITAlbTIICUXO0JIOIUsI, KOTHUTUBHASI IICUXOJIOTUS, HEIPOJIMHIBM -
CTUYECKOE TTPOrpaMMUPOBAHKE, COLIMAIbHAS TICUXOJIOTUS, TICUXOApaMa
u T.1. JlaHHAsI CTaThsl HE MPETEHIYeT Ha TO, YTOOBI ObITh UCYEPIIBIBAIO-
LIMM Hay4YHbIM MccienoBaHueM. Ellle mpeacTouT BripaboTaTh CUCTEMY,
3a/1a41 U METOJIbl UCCIICA0BAHMS POJIM IICUXOJIOrMU B apouTpaxe. llenbio
HACTOSIIIIEH CTaTbU SIBJISIETCSI 3HAKOMCTBO YMTAaTeIeil ¢ HauboJiee BaXKHbI-
MU 1 CYIIECTBEHHBIMU MCUXOJIOTUUYECKUMU (DaKTOpaMu, MPUBOIASIIUMU
K OlIMOKAM B MPUHSATUU PELICHUI, 1 HEKOTOPBIMU COBETAMMU I10 IIPEO-
JOJICHUIO JaHHBIX OIIMOO0K. [laHHast paboTa OyaeT MoJjie3Ha U IMPaKTUKY-
IOLIMM IOpUCTaM, U apOUTpaM, CTpeMSIIUMCS cleaTh Ipolecc boJiee
3(P(PEKTUBHBIM U MTPaBUIbHBIM.

2. HekoTopble ncuxoornyeckue (pakTopsl,
BJIMSIIONIME HA NMPOIECC MPUHATHS PerIeHui

2.1. Ilepsoe enenamaenue
«Y 8ac ne bydem emopoeo warnca npouseecmu nepgoe enevamienue». Jlax-
Has (hpa3za KaxkeTcsi 3a6aBHOI UTPOI CIIOB JIUIIB 10 TeX MOP, TIOKa He 03Ha-

TToHsiTHe «ricuXxo0rnyeckue hakTopbl» SBISETCS TOCTATOYHO ILIMPOKUM, TTOCKOJIBKY MO
HUMM MOXHO ITOHMMATh JIIOObIe 3aKOHOMEPHOCTH BO3HUKHOBEHHSI, PA3BUTHUS U (DYHKIIM-
OHUPOBAHUS TICUXUKHU M TICUXMYECKOI IeSITeILHOCTH YeI0BEKa W TPYIII Jifoaeid. JIst me-
JIel HACTOSIIIE CTaTbU MO «TICUXOJIOTUIECKMMHU (DaKTOpaMu» IIOHUMAIOTCSI 0COOEHHO-
CTU BOCIIPUSATUS, 00pAaOOTKU, 3alIOMMHAHUS MHGMOPMALIMKY YeJI0OBEeKOM (apOUTpOM), Be-
TIYIIME K BO3MOXHBIM OIIMOKAM U MCKAXXEHUSIM TIPU MPUHSATUN PEIICHU.

BbuT Ocy1IecTBIIEH OBICTPBII MTOMCK JTUTEPATYPhI B PABOBBIX CUCTEMaX, KaTajiore Poccuii-
CKOI1 TOCyIapCTBEHHOI OUOIMOTEKU, JOCTYITHBIX U3IaHUSIX « BecTHUKA MEXIyHapOIHOTO
KOMMepuecKoro apoutpaxar. [1o ero uroram 0bUT0 BBISIBJICHO, YTO B Poccuu OOIBIIMHCT-
BO MyOJIMKALMIA HA CTBIKE TICUXOJIOTUU U MPaBa MOCBSIICHO POJIU IICUXOJIOTUN B YTOJIOB-
HoM miporiecce. [TyGnmrKalum Ha TeMy IMICUXO0JIOTUH B IPpaXkIaHCKOM Tpoliecce MpakTuye-
CKM OTCYTCTBYIOT. [TyOuKanuii o poJiu MCUX0JI0TUU B TPETEHCKOM pa30oupaTesibCTBE BbI-
SIBJIEHO He OBLTO.
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KOMMILIBCSI C pe3yJIbTaTaMu IICUXOJOTMUECKUX UCCIIeA0BAaHMIA, TIOATBEPKIa-
IOLLMX KOJIOCCAIbHYIO POJIb IIEPBOI0O BIIeYATICHMsI IIPU IIPUHSATUN PELLICHUIA.

IlepBoe BnieuaTieHMEe CTAHOBUTCS CBOEOOPa3HBIM (PUIBTPOM, Yepes
KOTOpBII YeToBeK 00padaThIiBaeT Mmocaenyolnyto nHdopmaiumio. Mccreno-
BaHUS MOATBEPAUIIN, YTO MPUIIESIIINMN K OTpeIeIEHHOMY BBIBOIY YETOBEK
HauMHaeT UTHOPUPOBATh MH(MOPMAIINIO, OTPOBEPIarOIIYIO CIOKUBIITUNCS
BoiBoj. Ellle 60jiee BakHO TO, YTO TAKOE UTHOPUPOBAHME IIPOUCXOIUT
HEOCO3HAHHO.

Tak, B HemaBHEM MCCIeI0BaHMU aHIIMCKUM TOKTOPaM T03MPOBAaHHO
MPEeIOCTABISUIA MHGOPMALIMIO O COCTOSTHUU 310POBbs MallMeHTOB. JlocTa-
TOYHO OBICTPO Ha OCHOBAHUM YaCTMYHON MH(OpMALMY Bpayu CTaBUIN
nuarHo3. [1penocraBnsieMast mo3aHee MHGOpPMaIsl, KOTopasi To/KHa Oblia
€ro MOMEHSITh, BpauaMK UTHOPMPOBAJIach: OHU MCIIOJIb30BaJIM JIUIIb JaH-
HblE, MOATBEPXKIAIOIIME UX IIepBOe MHEeHUe' . Pe3ynbTaThl IIOKUPYIOT, BEdb
pedb UIET O 3I0POBbE MALMEHTOB M O CUTYALIMSIX, KOIJa HelpaBUIbHbIA
JMMarHO3 MOXET MOBJIeYb KaTaCTPODUIECKUE TTOCTICACTBUSI.

[Tporecc Tpereiickoro pa3dorpareabCTBa TaKKe CBSI3aH ¢ MOCIen0Ba-
TeJIbHBIM IIPEIOCTaBIeHHMEeM MH(bOPMAILUH, T.€. CYIIECTBYeT PUCK (OPMU-
POBaHMS OLIMOOYHOIO MHEHMS Y apOUTPOB Ha pAHHUX CTAAMSIX apOUTpaxa.

MOXHO, KOHEYHO, CKa3aTh, YTO IIPUBEACHHBIC BbIIIEC OIIMOKU CBOMCT-
BEHHBI JIMIIIb BpayaM, a OIbITHbIC apOUTPhl OT HUX 3allUIIECHBI, BEIb 3TO
COBEpLICHHO 0c00ast mopoja iojeit. OnHaKO UCCIea0BaHMsI TOKAa3ajIu, YTO
MPUHSITHE PEIICHUI ITyTeM UCKaKEHMsI He BIIMCHIBAIOIICICS B CYILIECTBYIO-
1IIYI0 TOYKY 3peHUsI UH(pOPpMAILIUK MPOUCXOIUIIO Y IFOOBIX YIACTHUKOB CO-
OTBETCTBYIOLLIMX KCIIEPUMEHTOB, HE3aBUCUMO OT MX CTaTyca 1 IMpodeccuu:
y JIIOfIeii, AeJaBIIMX CTaBKU, Y MOTEHIIMATbHBIX ITPUCSIKHBIX, Y OOBIYHBIX
JIonei, y mpodeccuoHaIbHBIX 9KCIIEPTOB, BKJIIOUasl CyAeil B O0KCEPCKUX
Maryax, y ayIMTOPOB, y IIPOJIaBLIOB’.

[MpuBenem elie oqMH IPUMED BIMSIHUS «[IEPBOTO BIleyaTieHus». B on-
HOM 3KCITEPUMEHTE yYaCTHUKAM HY>KHO ObLIO OLIEHUTh MHTEJUIEKTyaIbHbIC
CcrocoOHOCTH cTyneHToB. MM BbiaBanu MH(OpPMALIMIO O CTyJeHTaX YacTsI-
MU, TaHHbIE ObUIM yKa3aHbl HA KAPTOYKAX, KOTOPBIE ITOC/IEI0BATEIbHO OIHY
32 OHOM OTKPbIBAJIU y4aCTHUKU. OHU MOIJIM MPEKPATUTh SKCIIEPUMEHT
B JII0OOM MOMEHT, KOIlla CUUTAJIM, YTO MPEAOCTaBICHHOM MH(MOPMALUI

Ayton P., Helleringer G. Chapter 2. Bias, Vested Interests and Self-Deception in Judgment
and Decision-Making: Challenges to Arbitrator Impartiality // The Roles of Psychology in
International Arbitration (= International Arbitration Law Library. Vol. 40) / T. Cole (ed.).
P. 42.

?  Ibidem.
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JMOCTATOYHO IIJISI TOTO, YTOOBI C(hOPMUPOBATH CYKIEHHUE 00 yME COOTBET-
CTBYIOIIIETO CTYACHTa. DKCIEPUMEHT MTOATBEPIANII, YTO €CAU YIACTHUKY
CTYACHT HPaBUJICS, TO OH JOJIbIIIe UCKaJI MH(MOPMALIMIO, KOTopas Obl Mo-
3BOJIsJIa TAHHOTO CTYAEHTa OLIEHUTDh Xopoio. Eciu CTyAeHT yJacTHUKY
9KCIIEpUMEHTA HEe HPaBUJICS, TO OLICHUBAIOIIWI YIOBIETBOPSLICS Mapoit
TUIOXMX CBEIEHUI U OT3BIBAJICS O CIIOCOOHOCTSX CTYIEHTA TIJI0XO'.

[TepBoe BreuaTaeHUE TECHO CBSI3aHO C TMICUXOJIOTMYECKUMU OCOOEHHO-
CTSIMM TIPUHSITUS JTIONBbMU pelieHuit. [TonrBep:kaeHHass MHOTOUMCICHHBIMU
AKCIIEpUMEHTAMU Teopusi HobesieBcKoro Jiaypeara Jlanusis Kanemana’
MpeaycMaTPUBAET, UTO €CTh IBE OCHOBHBIE CUCTEMBI ITPUHSITHS PELICHUIA:
cucteMa | — 3TO IpUHSITUE OBICTPBIX, HEOCO3HAHHBIX, ABTOMAaTUYECKMX
pellIeHuii; cucTeMa 2 — 3TO MPUHSITUE PELIeHNIT OCO3HAHHO, C TIOMOIIBIO
YMCTBEHHBIX ycuauit. Tak, HampuMep, IPUHITHE PEIICHUN B XOAe BO-
JKIEHUST aBTOMOOMIISI OTIBITHBIM BOIMTEIEM MTPOUCXOAUT HEOCO3HAHHO,
C TIOMOILIBIO cucTeMbl 1. MaTeMaTuyeckre BBIYUCICHUST 00Jiee CI0XKHBI
¥ TpeOYIOT BKITIOUEHUST CUCTEMBI 2.

HccaenoBanust moaTBEepKAarOT, YTO B XOI€ HEOCO3HAHHOTO PEIICHMS
npoOJieMbl 3aIeCTBYETCS TIpaBoe IMOJylIapue Mo3ra, a B ciayJyae, Koraa
npobjieMa WK BOIIPOC pa3pelialoTcsi OCO3HAHHO, TTOAKII0YAETCs JIEBOE
MOJIyIIapye, U MpoLecc CTAaHOBUTCS MIJIsT yeIoBeKa 00Jiee CI0KHBIM U TSKe -
JibIM’. TTOCKOJIbKY B TeUEHME THST JTFOOOMY YEJIOBEKY IPUXOIUTCSI IPUMHUMATD
TBICSUM PELIEHU, OOJNBITMHCTBO U3 HUX B LIEJISIX 9KOHOMUM YMCTBEHHBIX
CUJI IPUHUMAETCSI aBTOMaTUYECKU.

CrielimanabHbIe UCCIEIOBaHUS MTOATBEPXKIAIOT, YTO OBICTPO MPUHUMA-
eMble PEIIeHMsT He Bcerna mpaBuibHbie. OCOOEHHO BEJIUK PUCK OLIMOKH,
KOTIJa BOMIPOC KaXKeTCsl YETOBEKY IMPOCTHIM, a OTBET OUEBUIHBIM U TSI TIO-
JIy4eHMS TPaBUIBHOTO pe3y/IbTaTa BHaUajae HEOOXOIUMO OTMECTH TEPBhIi
MPUILIEAIINI B TOJIOBY HEBEPHBII OTBET. DKCIIEPUMEHTBI TTOATBEPIWIIM, UYTO
B TaKMX CUTYaLMSIX OLIMOKM TOMYCKAIU U CYIbU’, U apOUTPHI’.

Hackonbko yacTo cyabu 1 apOUTphl IPUHUMAIOT OBICTPBIE pelIeHNs?

' Ayton P., Helleringer G. Op. cit. P. 38.

Kahneman D. Op. cit. [lajiee TMTUPOBAHKE OCYILLECTBIISIETCS 110 2JIEKTPOHHOI KHUTE B (hop-
mate Kindle. CcbUTKY Ha JaHHYIO pabOTY yKa3bIBalOT Ha MECTOITOJIOXKEHWE LIUTATHI B 2JICK-
TPOHHOM KHUTE.

> McGilchrist I. The Master and His Emissary: The Divided Brain and the Making of the West-
ern World. — New Haven; L.: Yale University Press, 2009. Loc. 1825 (uutupoBanue ocy-
LIECTBISIETCS TI0 2JIEKTPOHHOI KHUTe B hopmare Kindle).

* Guthrie C., Rachlinski J.J., Wistrich A.J. Op. cit.
> Franck S.D., Aaken A. van, Freda J., Guthrie C., Rachlinski J.J. Op. cit.
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HccnenoBanusi B AMepUKe IMOKa3bIBaIOT, YTO MPUCSKHBIE TPUHUMAIOT
pelieHre Ha OCHOBaHUU TIEPBBIX BHICTYIUIEHUIA CTOPOH, U B 90 % ciiyyaeB
OHO ITOTOM HE MEHSIETCSI.

Ornpoc MTHOCTPaHHBIX apOUTPOB TAKXKE [TOKA3aJI, YTO YACTO OHU IIPUHU -
MaloT pelleHUsT 04eHb OBICTPO'.

Onpoc poccuiickux apoUTPOB MOKa He MPOBOIMIICS, HO HEKOTOPhIE
pOCCHIICKME CYyIbU MTOATBEPAMIIN, uTo OHU B 90 % ciiyyaeB ¢ camoro Havasa
3HAIOT, KaKMM OYJIeT pellieHue, U He OLIMOAIOTCS B JajlbHEHIIeM .

Takum 006pa3oM, MOKHO FTOBOPUTH, UTO B MOJABJISIONIEM OOJIBIIMHCTBE
CJlyyaeB MepBOE BIEYATIEHUE Y JIIOAEH — U apOUTPBl HE UCKIIIOYEHHUE —
(opmupyetcst oueHb 6bICTpO. [Tpy 3TOM TaHHOE BrieyaT/IeHUEe CTAHOBUTCS
OCHOBOW [IJISI IPUHSITUS TOCICAYIOIIMX PEIICHUI, KOTOPbIE MOTIYT OBITh
HEBEPHBIMM.

2.2. Dphexm «akopein»

[Ton «sIKopeHHEeM» B IMICUXOJOTUUECKOM JTUTEepaType MOHUMAETCS 1C-
MOJIb30BaHUE OIpPeNeIeHHBIX TaHHBIX, Yallle BCero HMdp, B KAYECTBE OT-
NpaBHOI TOYKU, 0a3bl IPU NPUHSATUU PEIICHUA.

Tak, B u3BecTHOM 3KcrniepuMeHTe Jon Apuenu (Dan Ariely)’ mpuxoauin
K CBOMM CTYAECHTaM U MIPOCWJI 3aIcaTh Ha Oymare MocaeaHue NBe UMb
CBOETO CBUIETEILCTBA COIIMATBHOTO CTpaxoBaHUs. CTyIeHTHI 3aITUChIBAIN.
Hanbie Aprenu moKas3biBasl OyThUIKY BOIbI, MJIM IIOKOJIAM, UJIN PYUKY
M pacxXBaJMBaJl 3T MPEAMETHI. 3aTeM OH IMpeiarai CTyIeHTaM YCTPOUTD
MMITPOBU3UPOBAHHBIN ayKIIMOH MO MPUOOPETECHUIO TaHHBIX IMPEIMETOB
M COOOIINTD, 3a KaKyl0 1IEHY OHU TOTOBBI MX KyMUTb. BBISICHSIIOCH, UTO Te,
y KOTO MocjenHue UMMpPbl CBUACTEIbCTBA ObLIM MEHbBIIE, ObUTU TOTOBbI
M TIJIaTUTh MEHBIIE 3a MpeajaraeMble MpeaMeTsl. Te ke, y KOTro Mmocie-

' Sussman E. The Arbitrator Survey — Practices, Preferences and Changes on the Hori-

zon // The American Review of International Arbitration. 2015. Vol. 26. No. 4. P. 524—525
<https://papers.ssrn.com/abstract_id=2824441> (nociaenHee noceuieHue — 29 nexadpsi
2017 r.); Idem. Chapter 3. Biases and Heuristics in Arbitrator Decision-Making: Reflections
on How to Counteract or Play to Them // The Roles of Psychology in International Arbitra-
tion (= International Arbitration Law Library. Vol. 40) / T. Cole (ed.). P. 59 <https://suss-
manadr.com/wp-content/uploads/2017/05/Psychology-and-Arbitrators-no-TOC-Kluw-
er-book-chapter-2017.pdf> (mocnennee nmocemenue — 29 nexabpst 2017 r.).

Drta mo3uIust OblTa 03ByYeHa CYIbSIMH FOCYIapCTBEHHOTO apOUTPaXkKHOTO cyaa Ha KOH-
depenium SibLegalWeek, nposoausuieiics B HoBocudbupcke B Hosiope 2017 r. Cyibu Bbl-
CTYIaJIi B OMHOM CeCCUU ¢ aBTOPOM HacTosiiiei paboTsl. [1o mpockbe cymeit ux haMumnm
He YKa3bIBaloTCSsI.

3

Ariely D. Op. cit.

135



A.B. lpnweHkoBa

Hue 1ubpbl B CBUAETEIbCTBE ObUIM OOJIbIIIE, MPEIjaraju 3a MpeaMeThl
3HAYUTEJILHO OOJIBIIYIO 1IeHY. VIHBIMM CIOBaMU, CTYJAEHThI B OTCYTCTBUE
JIpyroii nHboOpMaly 10 LieHe TIPeIMETOB B Ka4eCTBE OTIPABHOM TOYKU,
CBOEOOPA3HOIO «SIKOPSI», HEOCO3HAHHO UCITOJIb30BaIM T€ LIM(DPBI, KOTOPbIE
y HUX UMEJIUCh, HECMOTPSI Ha TO YTO OHU HE MMEJIM HUKAKOTO OTHOILLIEHMS
K OLICHMBAaeMOMY IIPEIMETY.

UccenoBaHus NMOATBEPAMIM, YTO «IKOPSI» CpabaTLIBAIOT U Y CYIEN,
1 apOUTPOB.

Tak, B O4HOM 3KCIIEPUMEHTE aMEPUKAHCKUM CYIbSIM IPEIT0XNIN
OLICHUTD JIeJI0 00 aBTOMOOMJIbHOI aBapuu, MOBJIEKIIIE aMITyTalluio PYKK1
uctua. Becem cynbsim ObLIM MpeACTaBlIeHBl OAHU U Te Ke (akThl. OqHAKO
OJIlHA TPYIIa Cylei CJbIIIaia, YTO B XO[e N0CYAeOHOr0 yperyaupoBaHus
ucTell TpedoBa BhITIAaThl eMy 10 MJIH IOJUI., a Apyrasl, «<KKOHTPOJbHas»
IpyIia cyaeii cipliaia TpeboBaHue «00 yIuiare OOIbIIONH CYMMBI JEHED».
Te cynbu, KOTopble cbliianu TpeboBaHue o 10 MIH H0JUL., IPUCYXKIa-
JIM UCTIY KOMIEHCALMIo B pa3Mepe 10 2 210 ThIC. TOJIJI., B TO BpeMs Kak
«KOHTPOJIbHAS» TpyMIia cyaeit npucyxaana 1o 808 Teic. A0, T.€. TTIOYTH
B TPM pa3a MEHBIIIE.

B npyrom skcriepuMeHTe apOMTpaM MPeACTABUIN IJIs pa3pelleHMsI
J1eJ10 00 U3BSITUU 3eMEJIbHOTO y4acTKa U BbIIJIATEe 32 HEro CIIpaBeIMBOM
KoMmrieHcauuu. Jleao ObLI0 OCIOXHEHO Pa3IMYHBIMU O0CTOSITEIbCTBA-
MU, OJTHAKO IJIaBHbII BOIPOC, MOCTaBJIEHHbI nepea apouTpaMu, 061 00
onpeneseHUn padMepa YObITKOB. UM coo011anm, 4To CTOPOHBI Mpe-
CTaBJISLUIM pa3/iIMYHbIe DKCIIEPTHBIE 3aKJIIOYEHUsI, pacueThl U T.4. [1pu
3TOM B JIIOOOM CJIy4ae OTBETYMK YTBEPXKIAJ, YTO CTOMMOCTh 36MEJIbHOIO
ydacTKa COCTaBJisieT 1 MJIH JOJUI.; UCTell 3Ke TpeGoBasl B OJHOM Ciydyae
BbITLIAaThl 10 MJTH 0J11., a B ApyroM — 50 mutH nom. [TpucyxnenHast apou-
TpaMU CyMMa B IIEPBOM CJIydae COCTaBJsijia 16 MJIH IOJUI., @ BO BTOPOM —
24 maH noai. TakuMm obpa3oMm, cyMMa TpeOOBaHUI BaUsIIa HA UTOTOBOE
pelieHne apouTpoB’.

B HexaBHEM pOCCUIICKOM fiesie’, paCCMOTPEHHOM APOUTPAXKHBIM CYIOM
ropoaa MockBbl, 3 (HEKT «IKOPsI» C BHICOKON CTENMEHbIO BEPOSITHOCTU
MOBJIMSII HA CYMMY B3bICKAHHOM HeycTolKu. McTell yka3biBa, 4To Ipoc-
pouKa rmoctaBku obopynoBaHus coctanisieT 4000 gHeil, T03TOMY B3bICKaHME

' Guthrie C., Rachlinski J.J., Wistrich A.J. Op. cit. P. 20.
* Franck S.D., Aaken A. van, Freda J., Guthrie C., Rachlinski J.J. Op. cit. P. 1142—1143.

ABTOpa TIPUBJICKIIN K Y4aCTUIO B JAHHOM A€JI€ Ha 3TaIllC allCJIIAIN. B Cyne aneJuiaunuoH -
HOI MHCTAaHIIUU OBLIO 3aKJTIOYEHO MUPOBOE COTJIAIICHUE, BBITIJIATHI ITO KOTOPOMY ObUTN
3HAYUTECIBbHO HUKE, YEM IMMPUCYXKIACHHAasA CyIOM HCpBOfI MHCTAaHIUU CyMMa.
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HEYCTOIKM B pa3Mepe 2 MJIH €BpO sIBJISIETCS ONpaBAaHHbIM. B meiicTBu-
TEJIbHOCTHU BIIEUAT/ISIONIEE KOJIMYECTBO THEIM IPOCPOUKH CIOXIIOCH IyTEM
ymHoxeHus1 100 enuHuL o6opynoBaHus Ha 40 THEH MPOCPOUKU MX ITOCTaB-
ku. PeanbHas mpocpouka B Buzae 40 mHelt 3anepXKy He SBJISIeTCS TaKOM
VK CYIIECTBEHHOI T10 cpaBHeHUIO ¢ pocpoukoit B 4000 nHeii. [Tonaraem,
YTO Ha MPUHSTOE PELIEeHHE O B3bICKAHMU HEYCTOMKU B ITOJTHOM pa3Mepe,
B CyMMe 2 MJIH €BpO, TIOBJIMSLI B TOM UMCIIE «IKOpb» B Buae «4000 nHeit
MPOCPOYKU», HECMOTPsI Ha TO UTO AaHHast MHGOpPMaIus Obljla HEKUM JIy-
KaBCTBOM CO CTOPOHBI UCTLIA.

Takum 00pazoM, a(pPeKT «IKOpsT» MOXKET MPUBOIUTH K UCKAKEHHOMY
BOCHPUSITUIO MH(DOPMALMKM U TIPUHSITHIO HEMPAaBUJIbHBIX PELICHUI TTPU
pa3pelieHU BOIIPOCOB O B3bICKAHUU YOBITKOB, HEYCTOMKM U T.II. «SIKO-
PsI» MOTYT HEOCO3HAHHO BJIMATH JaXe MPU PelleHUHU TPUHLIMITAAIbHOIO
BOIIPOCA O TOM, KTO IpaB M BUHOBAT B CIIOpE: TaK, HAIIpUMeED, B clydyae
MPEIbsIBACHUST UCTLIOM 3aBbIILIEHHBIX TPEOOBAaHMIT apOUTPLI MOTYT He-
OCO3HAHHO CTPEMUTHCS K TOMY, YTOOBI IPUCYIUTh €MY XOTh KaKylO-TO
KOMIIEHCALIUIO, YAEe/Isisl MeHblllee BHUMaHUE TOMY, HACKOJIbKO MCKOBbIE
TpeboBaHUs 00OCHOBAHBI B TIPUHIIUTIE.

2.3. Dphexm opeoaa (halo effect)

JaHHbIill 2(pdeKT ObLT OTKPHIT Ncuxoysoramu 6onee 100 ner Haszan'.
OHM MPULILTU K BBIBOJY, YTO KaKOE-TO OJHO KauyecTBO (KpacoTa, Colralib-
HBII CTaTyC, BO3PACT U T.I1.) BbI3bIBACT IMOJIOXKUTEIbHOE WM OTPULIATEIbHOE
BIEYaTIeHUE, KOTOPOE 3aTMEBAET BCE OCTAJbHbIE, U IIPU DTOM JACiCTBUE
TAKOr0 KauecTBa SIBJISIETCSI HEMPOIOPLIMOHATIBHBIM.

Tak, Harpumep, NPUBIIEKATEIbHBIC JIFOIU KaxXyTcsl 00JIee YCIIEIIHbI-
MU U1 Gosiee YMHBIMU. [1puBjIeKaTeIbHBIM JSTSIM CTaBSIT JIy4YllIUe OLICHKU.
YcnenHbM KOMITAaHUSAM ITPUITMCHIBAIOT JIYYIIIME KaueCTBa, HO TE 3Ke KOM-
MMaHUU B cIydyae UX Kpaxa HeMeIJICHHO HaleISI0TCs IJIOXMMU XapaKTepy-
CTUKAMU.

B tpeTeiickom pazduparenbcTBe 3(PPEKT opeosia MOXKET 3aKJII0YaTh-
Cs B TOM, YTO K MO3ULIUSIM IOPUCTOB U3 U3BECTHBIX I0PUANYECKUX (DUPM
WIN I0OPUCTOB, MIPEACTABISIOINX OOJIbIINE, 3HAYUMMbIe KOMITAHUU, MOTYT
MPUCITYIIMBAThCS OOJIbIle. APIYMEHTBI TAKMX IOPUCTOB MOIYT Ka3aThCsl
60Jice BECOMBIMU, JaxKe €CJIU 3TO He TaK. [IpyruM puMepoM MOXKET ObITh
OoJiblIee TOBEPHE CO CTOPOHBI apOUTPOB O0JIEe B3POCIBIM IKCIIepTaM WU
CBUIETEJISIM, HE3aBUCUMO OT APYruX (aKTOpOB.

' Dobelli R. The Art of Thinking Clearly / Trans. by N. Griffin. NY: HarperCollins Pub., 2013.
P. 119 (3mech u nanee UTUPYETCS 11O 3JIEKTPOHHOU KHUTE B hopmate Kinlde).
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HMHTepeceH B 3TOM IJIaHE POCCUICKUIA OIBIT TIpeoaoeHus 3 dekra
opeoJia.

Taxk, o cioBaM ObIBIIKMX cyneilt BAC P®D, npu npuHATHN pelleHus
o Iepenaye jaesia Ha paccMoTpeHue B [Ipe3uanym McIoab3oBanach MH-
dbopmanus, mpenocTaniasieMast TOMOIIHUKOM CYIbU, KOTOpast HAMEPEHHO
He BKJIIouaja B ce0sl Ha3BaHUsI CTOPOH M CyMMY CITOpa, YTOObl M30eXaTh
BJIMSIHUS JaHHBIX (haKTOPOB Ha pellIeHue CYIeil.

Jpyroii npuMep — METOAMKA MPOBEIECHUs CTYAEHYECKOr0 KOHKypca
o apOouTpaxy KopropaTuBHbIX criopoB uM. B.I1. Mo3onuna'. O6b19HO
B TaKMX KOHKYpcax apOUTpaM M3BECTHO, KaKKe BY3bl IIPEACTABIISIIOT T€ WU
WHbIe KOMaHIbl. OTIWYNTEIbHOM YepToit KoHKypca uM. B.I1. MozonuHa
CTaJIO TO, YTO HU B IMCbMEHHBIX MaTeprajiax, HU B YCTHBIX BBICTYILICHUSIX
HE YIIOMUHAJIOCh HAMEHOBaHKE By3a, KOMaH/Ibl ObUIM UACHTU(DUIIMPOBAHBI
JIUIITL HOMepaMu. BriocieacTBum HEKOTOpbie apOUTPhI IPU3HAIUCH, YTO
B TAKOM cllydae ObLJIO HEMPOCTO OLIEHUTh YPOBEHb KOMaHI, IIOTOMY UTO
TepsICsl OPUEHTUD B BUAe By3a. OUeHb MHTEPECHO, YTO B UTOTE B TPOIKY
nobdenuTeneil TaHHOTO KOHKypca BOIIUIM KOMaHIbl U3 ABYX PErMOHAIb-
HBIX BY30B, B TO BpeMsl KakK O0ObIYHO B MOAOOHBIX KOHKYPCAX MOOEXKIAI0T
MOCKOBCKMe KoMaHabl. ClieayeT cunTaTh, YTO TaKOIl pe3yJibTaT BbI3BaH
MUHUMU3auei a¢pdexra opeona.

2.4. Dpghexm oocmynrnocmu unghopmayuu

DddexT TOCTYIMHOCTU 3aKII0YaeTCsI B TOM, UTO YeM IMPOIIe KaKasi-To
nHOOpMaLIKs BCIUIbIBAET B MAMSITHU, TEM OHA KaxKeTCsl TOCTOBEPHEE.

Tak, HarpuMep, JIIOIEH CIIpalliBajii, KAKMX CJIOB B aHIJIMICKOM SI3bIKE
Oousblle — HaUMHaroWuxces Ha OykBy K mmm Tex, B KoTopbix 0ykBa K sBs-
eTcs TpeTheit. Jltonu mojaranu, 4to ciioB Ha OykBy K 6osbire. [TprunHoit
TAKOro OTBeTa ObLIO TO, YTO CjI0Ba Ha OyKBY K Ipuxomuiy B TOJIOBY Obl-
cTpee M Jierye, HexeJIu ¢j1oBa, B KoTopbix 0ykBa K crosiia Tperbeit. OqHako
JAHHbII OTBET ObLT HEBEPHBIM’.

Ha noctynHocts nH(GOpMaLIMK BAUSIOT pa3andHbie akTopbl. OgHUM
M3 HUX SIBJISIETCSI YaCTOTa OCBEILEHUSI COOBITUSI B CPEICTBAX MAaCCOBOM
VH(POpPMaLIMH.

OnuvH U3 caMbIX IPKHUX IIPUMEPOB — 3TO MOBENECHME JI0AeH Mmoce Ka-
tactpod. Tak, nocne aBuakaracTpodbl, KOTOPYIO OCBEILIAIOT IO BCEM Ka-
HaJiaM, JIIOJY KaKoe-TO BpeMsi 00sITCs JieTaTh. B 3TOT mepro 3HaYuTeIbHO

! Cwm.: <http://modernarbitration.ru/2017/07/04/cTyneHuecKnii-KOHKYpPC-I10-apOUTpaxy-
Ko/> (nocnenHee noceuieHune — 29 nexkadps 2017 r.).

> Kahneman D. Op. cit. Loc. 99.
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MOBBIIIAIOTCS MPOJAXKU CTPAXOBBIX MOJMCOB. CTaTUCTUKA MOKA3bIBaET,
YTO IIAHCHI MOTACTh B aBTOKaTtacTpody B 50 pa3 Bblllie, UeM IIAHCHI MO~
nacTb B aBuakaractpody. OgHako cTaTuCTuKa He ycriokauBaeT. [TockonbKy
B pe3yabrare ocBelieHus B CM MU 00pa3bl 00JJOMKOB caMoJieTa U UCTOPUU
MOrMOIINX OYEHb SIPKO 3areyaTieBalOTCs B CO3HAHUM JIIOACH, UM KaxKeTcs,
YTO LIAHCHI YMEPETh BO BpeMsl 110JieTa ropaso Beiiie. Co BpeMeHeM, Koraa
0 KaTacTpode NepecTaloT rOBOPUTD, JIFOIM CHOBA CIIOKOMHO JIETAIOT .

Hpyroii dakTop, BAUSIONINI HA JOCTYITHOCTh UH(MOPMALIUU, — 3TO
COOCTBEHHBI OIBIT YeoBeKa. HeT HMuUero 6oyiee BECOMOT0o, YeM apryMEeHT
«s1 Bcerla Tak IoCTyIIaj, U Bce ObUIO XOpOI0». Bpaun MOryT UCI0J1b30BaTh
OIIMH U TOT K€ METOJI JICUEHHUsI, [IOCKOJIbKY OH CpabaThIBajl B IPOILLJIOM; 9K~
CIIEPTHI B CJIOKHOM CUTYallMX MOTYT HE MCKATh IYTh PELIEHUSI KOHKPETHOMI
Mpo0JIeMBbI, a TIBITAThCS aAANTUPOBATh U3BECTHBIE UM METOJIbI .

[MpuMeHUTEIbHO K MEXIYHAaPOAHOMY KOMMEPUECKOMY apOUTpaxky,
IOCKOJIbKY YUACTHUKU MPOLecca U apOUTPhl MOTYT ObITh U3 Pa3HbIX CTPaH,
IPU OLIEHKE TOCTYITHOCTU MH(GOPMAIIMK CTOUT YYUThIBATh TAKXKE HALIMO-
HaJIbHbIe 0COOEHHOCTH, BbI3BAHHBIC PA3IMYMSIMU B BOCIIMTAHUM, KYJIbTY-
pe, 00pa3oBaHUU, PETyJIMPOBaHUM MpodeCcCHUU B pa3HbIX cTpaHax. Beiu,
KaXyII1ecs: 04eBUAHBIMU MPEACTABUTEISIM OJHOM KYJIbTYPbI, MOTYT ObITh
HEU3BECTHBIMM IPEACTABUTEISIM IPYTOM.

Pasnuuusam BeaeHus Ipoliecca B CTpaHax OOIIEro npaBa U KOHTH-
HEHTaJbHOTO IpaBa yaejsieTcsl JOCTaTOUHO MHOTO BHUMaHus. OQHaKO
CTOUT MOMHMTD, YTO PA3JIMYAIOTCS MOAXOAbI K BEICHUIO 1ejia, OlleHKe
ApTYMEHTOB He TOJIBKO Y IOPMCTOB CTpaH OOIIEro MpaBa U KOHTUHEHTAJIb-
HOTO IIpaBa, HO U Y I0PUCTOB Pa3HbIX CTPaH OJAHOM MPaBOBOI CHUCTEMBI,
HampuMep CUCTeMbl KOHTUHEHTAIbHOTO IpaBa. Tak, HampuMep, B paMKax
OJIHOTO KCIIEPUMEHTA UCCIISIOBAIN KPUTEPUU OLICHKHU J0KA3aTeIbCTB BO
®panuvu u Hunepnannax. @panuusa u Hugepiaanabl ©MeloT 00JIbI10E
KOJIMYECTBO CXOJCTB KaK JIBe 3araJHOeBPONEeHCKIE CTPaHbl, OTHOCSIIM-
€csl K CUCTeMe KOHTMHEHTaJbHOTO mpaBa. [Ipy 9TOM MOAXOIbl K OLIEHKE
CHUJIBI I0KA3aTeJbCTB B 3TUX CTpaHaX 3HAYUTEJbHO Pa3jMyaroTCs: Tak,
B Hunepnanmax cuiy umeeT 3akJloueHue JIlo00ro aKcrepra, a Bo ®@paHimu
JIOKa3aTeIbCTBEHHAs CUJla 3aKJII0OUCHUS 3aBUCUT OT aBTOPUTETA BbIAAB-
LIIETO €ro dKcIepra’.

' Kahneman D. Op. cit. Loc. 2134.
* Dobelli R. Op. cit. P. 36.

Hornikx J. Chapter 4. Cultural Differences in Perceptions of of Strong and Weak Argu-
ments // The Roles of Psychology in International Arbitration (= International Arbitration
Law Library. Vol. 40) / T. Cole (ed.). P. 85.
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[TpuBenem eliie onVH MPUMEP BAUSHUST HALIMOHATBHBIX 0COOEHHOCTEH
Ha paspelieHue cropa. Tak, B OmHOM aejie', pacCMOTpeHHOM BeHckum
MEXAYHApOIHBIM apouTpaxkHbIM LIeHTpoM (Vienna International Arbitral
Centre (VIAC)), BO3HUK CIIOP MEXIY POCCUICKUM 3aBOIOM U HEMELKUM
MOCTaBUIMKOM 00OPY/I0BaHUSI MO BOITPOCY OILIAThI TOCTABIEHHOTO Ha 3aBOJT
obopynosaHus. Poccuiickmii 3aBoj, 0TKa3ajcs MIaTUTh 3a 000pyIoBaHuE,
MOCKOJIBbKY OHO 0Ka3aJ10Ch HEMTPUTOIHBIM IIJIsT TPOM3BOICTBA KOHKPETHOM
MPOAYKIUU. 3aBOJ HEOTHOKPATHO ITPOCKJI IMOCTABIIIMKA UCIIPABUTh HENIO-
CTaTKH, Mpejarajl MCKaTh BMECTE CITIOCOOBI peIlIeHUsT TPOOIeMbI, HO MO~
CTaBIIMK B KaTeTOPUYHON (hopMe OTKa3ayICsl MPEANPUHSITh KaKue-11u0o
MeEpHI 1151 TOT0, YTOOBI 000PYI0BaHNE MOXKHO OBLIO MCITOIb30BaTh. Hemerr-
KM TIOCTaBILIMK CChIJIAJICS Ha TO, YTO 3aBOJ pabOTaeT B aHTUCAHUTAPHBIX
YCJIOBMSIX, /ISl KOTOPBIX HEMELKoe 000pya0oBaHNE HEe MPUCIIOCOOIEHO.
ApOUTPOM MO Aey ObLT aBCTPUNCKUIA IOPUCT, OIBIT U BUIEHUE KOTOPO-
TO COBIIaIaJIM C ONBITOM HEMEIIKOTO IMOCTaBIIMKa, HO HE POCCUICKOTO
3aBojia. B uTore oH mpuHSI pellieHre O TOJHOM B3bICKAHUM CTOMMOCTHU
000pyI0BaHMSI C POCCUIICKOTO 3aBOJa, HECMOTPS Ha TO YTO MCITOJb30BaTh
€ro 110 Ha3HAYeHUIO OBbLIO HEBO3MOXKHO.

3HavyeHre uMeeT U MpodeCCUOHAbHBII OIBIT apOUTPOB.

B omHOM aKcriepuMeHTe, TPOBOIMBILIEMCS C ydacTHeM apOuTpoB, 20 pa3-
HBIX apOUTPaXKHBIX MaHE e CIyIIaIX ONHY U TY XK€ ayIM03aIuCh YCTHOTO
CJIYLLIAaHMS TIO CITOPY O HApyIIeHUM KOHTpakTa. Bece ObLIM apouTpamu, on-
HaKo TTOJIOBUHA OblJ1a OpoKepaMHu, TTOJI0BUHA — TpousBoauTeasmu. Crop
BBITEKAJI U3 JOTOBOpPA KYILIM-TIPOAaXXU, U OCHOBHOM BOIIPOC IO eIy CO-
CTOSI B TOM, BIIpaBe JIU ObUT OTBETYUK-OPOKEP PACTOPTHYTH KOHTPAKT.
CpaBHEHUE pe3yabTaTOB MOKa3aj10, YTO apOUTPHI, SIBISIBIIMECS OpOKepaMH,
ropasio yaile MpuXOAWIN K pellIeHUIO B IMOJb3y OTBETUMKA-OpoKepa, He-
JKEJIM apOUTPBI, CBSI3aHHbIE C IPOM3BOIACTBOM .

Eie ogHuM nposiBneHneM adekTa T0CTYITHOCTH SIBJISIETCS cpadaThi-
BaHue cTepeoTunoB. Tak, HanmpuMep, B Poccun B cmopax Mexxay 0aHKaMu
M 3aeMIIMKAMU Yallle BCEro apOUTPhI U CYIbU BBIHOCST PEIICHUS B TIOJIb3Y
0aHKOB, MTOCKOJIbKY «0aHKM BCETIa MPaBbl», a «3aeMILIMKH BCeraa Hemo0po-
COBECTHBI». B CTpOMTENbHBIX CITOpax eCTh TEHIEHIIMS pacCMaTpUBaTh BCEX
MOAPSITIYMKOB KaK pabOTaIOIIMX HEKAYEeCTBEHHO, a BCeX 3aKa3UMKOB KakK

1
WMHdopManms npuBOIUTCS Ha OCHOBAaHMM aHaJIM3a aBTOPOM MaTepUasioB IaHHOTO Jiefa.

B 1ensx cobimoneHnst KOHOUIEHIIMATbHOCT HAMMEHOBAaHUST CTOPOH M JPYTHUE JAETaI
He MPUBOIATCS.

Sussman E. Chapter 3. Biases and Heuristics in Arbitrator Decision-Making: Reflections on
How to Counteract or Play to Them. P. 64.
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MBITAIOIINXCS SKOHOMUTD M HE TIaTUTh. JIpyTuM mMpuMepoM MOXKET ObITh
neno B MKAC nipu TIIIT P®', B KOTOPOM OTBETYMKM — TOJIAHACKUE TIPO-
M3BOIUTEIM 000PYIOBAHUS — MOAAEIATIN JOKYMEHTbI, UMEIOLIUE CYIIECT-
BeHHOE 3HaYeHMeE JIJ1s1 pa3pelneHus criopa. [IpuHaTre naHHoi nHGopMauuu
JAETCsl HEMPOCTO, TTOCKOJIbKY CpabaThiBaeT CTEPEOTUII, YTO FOJUIAHICKIUE
KOMIIAaHUM OYeHb HaAeKHbIe, a (hanbcudukaumns nHGopMalin cKopee
MOXKET UCXOAUTh OT POCCUICKOM CTOPOHBI. B OnMCcaHHBIX ClIydasix Mpeo-
JOJIEHKE CTEPEOTUIIOB TPEOYET 3HAUUTEIbHBIX TOMOJTHUTEIbHBIX YCUIIMIA®,

Takum o0pa3om, Bce U3T0KEHHOE CBUALTEILCTBYET O TOM, UTO B pe-
3yJbTaTe BIUsHUS 3¢ deKTa J0CTYIMTHOCTY OOJIBIIMI BeC MOTYT IPUOOPETaTh
He camasi BaxxHast “”H(OpMallus U apryMeHThI, a Ta MH(opMalusi, KoTopast
0o0JIbIlIE COOTBETCTBYET B3IJIsIIaM U MMO3ULIMM apouTtpa. B utore moryt ObITh
MPUHSITHI HEBEPHbIE PEILICHMSI.

2.5. M3auwmnss camoyeepeHHocms

ITo cnosam JIrocu Pun (Lucy Reed), «apoumpsr o6aadarom 300posvim
920, MAK Jce KaK U ad8oKamol, KOMopble nos6Aaomces neped Humu. Bo mHoeux
CAYHASX IMA YBEPEHHOCb 6 cebe U eCMb MO, 4e20 XOMAM CMOPOHbL, — UMeMb
Yen06eKa, 20Mmoe020 NPUHUMAamb cA0xcHble peutenust. O0HaKo nodpaszymesaem-
¢, 4mo 3mu peuienust 6y0ym npasuibHbIMU, a Mbl, CMEPMHbIE, KAK U36ECHHO,
CKAOHHbL NEPEOUECHUBAMb CEOU CHOCOOHOCMU 8 HEKOMOPbIX 00CMOAMENbCMBAX»”.

Taxk, Hanpumep:

— KOTJIa MY3Keil M 3KeH CIpallMBajIv, KaKylo 4acTh JOMAIIHUX JeJ OHU
BBITIOJTHSTIOT, O0IIasi CyMMa OTBETOB cocTtaBiisiia 6osiee 100 %:;

— KOI/1a HOBOOPAaYHbIX CIIpallMBaIM, KAKOBBI IIAHCHI, YTO OHU pa3Be-
JIyTCSI, OHU yKa3bIBaJId, YTO ILIAHCHI HYJIEBbIe, HECMOTPSI Ha 3HAHUE O TOM,
YTO CpeIHUIM YPOBEHb pa3BoaoB cocTansieT 50 %;

— 94 % onpolIeHHBIX ITpenoaaBaTe/icii yHUBEpCUTETA YTBEPXKIAIM, YTO
OHU JIyYIlle CPEIHECTATUCTUYECKUX IIpernoaaBaTe/icii, HO JaHHAas TTO3ULIMS

ABTOp TIpUHUMaI y49aCTHUEC B JaHHOM JICJI€, B LEJIAX cobOsoneHust KOH(I)I/IL[GHL[I/I&UII)HOCTI/I
HaMMEHOBaHMs CTOPOH U APYTUE ACTAJIM HE IMTPUBOOSTCA.

CTepeoTHUITbl paboTaroT B 06¢ cTOpoHbI. FOpUCTHI TaKKe CKIIOHHBI MCITOb30BaTh UX TIPU
olLeHKe apouTpoB. Tak, B HeIaBHO MPOBOAMBLIEMCSI OTIPOCE ObUIN BbISIBJIEHbI OMPEIEIeH-
HbI€ CTEPEOTHUIIbI B OTHOLIEHUHU XEHIIUH-apOUTpoB (cM.: Orpoc ApOUTPaKHOI acCoLU-
auuu (PAA) 2017: yyactre XeHIIMH B apOuTpaxke B KauecTBe apoutpon <http://arbitra-
tions.ru/upload/medialibrary/8dc/ZHenshchiny-arbitry-RAA.pdf> (nmocnenHee nocenie-
Hue — 29 nekabdps 2017 1.)).

Reed L. The Kaplan Lecture 2012 «Arbitral Decision-Making: Art, Science or Sport?»
<http://www.arbitration-icca.org/media/4/42869508553463/medial 13581569903770r-
eed_tribunal_decision-making.pdf> (mocnennee nmocemenue — 29 nekadps 2017 r.). P. 6.
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HE MOXKET ObITh BEPHOM AaXKe ¢ TOYKU 3PEHMSI BCE TOM XK€ CTaTUCTUKMU.
CpeaHecTaTUCTUUECKUE JaHHbIE, KaK BUIHO JaXe MO OINpeaeeHUI0, OT-
HOCSITCS K OOJIBIIMHCTBY ciiydaes (T.e. He MeHee 50 %). CoOTBETCTBEHHO,
B KaTeropuIo BBIIIE CPEIHETO BXOAAT 00bIMHO He Gosiee 10—20 % mroxeit,
HO HUKaK He 94 %'.

He sBisiioTcst MCK/IIOUEHMEM M3 IpaBUJa O TIePeOleHKE CBOUX BO3MOX-
HOCTEI U cybu, U apOUTPHI.

Tak, B omHOM MccienoBaHuu 90 % onpolleHHbIX aMEPUKAHCKUX CyAeit
yKazajld, YTO UX PELICHUs] UMEIOT OOJIbIlIe IAHCOB ObITh OCTaBJIEHHBIMU
B CHJIE CYZIOM aIleJUISILIMOHHON MHCTAHIIUM, HEXKEJIM PEIIEHUS CpeIHecTa-
TUCTUYECKUX CYHAEH.

CoryiacHoO ucclieOBaHUI0 apOUTPOB, MpoBeAecHHOMY DaHoit CaccMaH,
60Jb1ie 90 % apOUTPOB K MOMEHTY IMOANMCAHMS PELIEHMS YBEPEHBI B €TI0
npaBuiabHOCTH Ha 8—10 GayioB no mecatubauibHoM wkane’. 1o cioBam
CaccMaH, oHa cMorJia yoenuThest B cuiie 3 eKTa ype3MepHOil yBepeH-
HOCTHM Ha COOCTBEHHOM oIIbiTe. [1ocie BBICTYIUIEHUs] Ha KOH(epeHIr
¢ JIOKJIAJIOM Ha TeMY J0IYyCKAeMbIX CYIbSIMM OLIMOOK OHA CITPOCKUIIa OHOIO
M3 CBOUX KOJUIET, YTO OH JyMaeT o fAokjane. Kosiera oTBeTu, 4To TeMa
MHTEpeCHast, HO He OTHOCHUTCS K apOuTpaM, IIOCKOJIbKY B IOKJane pedyb
1j1a 00 ommnoKax cyaein’.

MOXHO MPEANoa0XUTh, YTO Ype3MepHasi YBEPEHHOCTb B CBOMX CUJIaX
y OOJIBIIMHCTBA JIoJeil HercTpeduMa. OaHaKO HY>KHO TTOMHUTh, YTO U3-
JIMIIHSSL YBEPEHHOCTh B COOCTBEHHOM MPAaBOTE MOXET IIPUBOAMTD K IIpe-
JKJI€BPEMEHHBIM BBIBOJIAM M HEJIOCTATOUHOM IPOPAaOOTKE alIbTePHATUBHBIX
TOUEK 3PEHUS U BOBMOXKHOCTEI, a CJIeJIoBaTe/IbHO, K OLIMOKAM MPH MPH-
HATUU PEIICHUMA.

3. HekoTopbie 0cOOEHHOCTH NPUHATHSA
apouTpaxKHBIX pemenuii B Poccun

Tpeteiickoe pazdupaTeabcTBO B Poccum nMeeT cBOM OCOOEHHOCTH,
KOTOPBIEC TTOTEHIIUAIBHO MOTYT CIYKUTh TOMOJHUTEIbHBIM KaTaanu3aTo-
POM BO3HMKHOBEHUSI OIIIMOOK B X0/Ie MPUHATUS perieHuii. K coxaneHuro,
HCCIIeIOBaHUI Ha ATy TeMY MOKa HET, TIPMBEACHHbBIC HUXE TTPUMEpPBI Chop-
MYJIMPOBAHBI 1T0 UTOTaM UHTEPBBIO U OOCYXACHUI C apOUTpaMu.

' Reed L. Op. cit. P. 6—7.

* Sussman E. Chapter 3. Biases and Heuristics in Arbitrator Decision-Making: Reflections on
How to Counteract or Play to Them. P. 57.

> Ibid. P. 66 (fn. 85).
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Bo-mepBbIx, He SIBISIETCS PEAKOCTBIO CUTYAllsI, KOTIa apOUTPhl HE TOTO-
BSITCSI K pPACCMOTPEHUIO JIeJIa 3apaHee, a pa3duparoTcsl ¢ TOKYMEHTaMU U 10-
BOJaMU CTOPOH BO BpeMsl YCTHOTO ClIylIaHusl. Takoit moaxon yBeTMInuBaeT
IIAHCHI MMPUHSITUS OBICTPOTO M HEMPAaBUIBHOTO PEIIEHUS HA OCHOBAaHUU
TEepBOTO BIIEYATICHUS.

Tak, B HeIaBHO paCCMOTPEHHOM JieJie' B XOJIe YCTHOTO CIIyLIAHMS CTaJI0
TMIOHSATHO, YTO apOMTP HE YUTAJI 3apaHee MaTepuabl eja, a Moce 3aciy-
IIMBaHUS MO3UIIUM MCTLA IMPUHSUI € KaK TOCTOBEPHYIO 1 B JaJbHEMIIeM
BCE BOMPOCHI OTBETUMKY 3alaBall yXKe ucxos u3 atoro. [IpuHsiTOE B UTOTE
peleHue ObLIO B MOJIb3Y UCTIIA.

He ocmapuBasi mpaBMIBHOCTH pe3yJibTaTa pa3pelieHrs] KOHKPETHOTO
cropa, MpeACTaBISIeTCS] HEBEPHBIM CaM MOIXOI K PACCMOTPEHMIO Nelia,
3aKJTI0YAIOIIUIACS B IMOMBITKE apOUTpa OBICTPO MOHSIThH, UYTO MPOUCXOIUT
M KTO B CIIOpe MpaB U BUHOBAT. [ToMrMMO BCero mpoyero, ¢ y4eToM TOTO,
KaK BaXKHO «IIepBOE BIIeUATICHHUE», TAKOM MOIXOM MIPUBOIUT K BOSHUKHO-
BEHUIO MTPEMMYILIECTBA Y JIULIA, BHICTYIAIOIIErO MEPBhIM®, T.€. K HApYIIEHUIO
MPUHIIMIIA PABHOTO OTHOIIIEHHUS K CTOPOHAM.

OTCyTCTBUE MOATOTOBKM K J€JTy MOXKET B TOM YMCJIe TIPUBECTH K Hellpa-
BUJILHOM OlIEeHKE MOKa3aHUii CBUaeTeNIeil. ApOUTPHI, 0OCOOEHHO OIBbITHLIE,
4acTo MoJjiaraloT, YTO MPEeKpacHO pa30oMparoTCs B TIOASX U BUIST, KOTAa OHU
obmaHbIBaloT. McciienoBaHus, OMHAKO, IEMOHCTPUPYIOT, YTO Paco3HATh
JIOXKb Ha CaMOM JieJie OUYeHb CJIoXHO. HeBepOabHbIe MPOSIBJICHNSI, KOTOPhIE
yalre BCEero aCCOLMUPYIOTCSI ¢ 0OOMaHOM, TaKue KaK IMOTUpaHue Hoca, bera-
IOIIIKE IJ1a3a, MOTYT CBUIETEILCTBOBATh, HATTPUMED, JIUIIIh O HEPBO3HOCTH,
HO HE O HAMEPEHHOM JIKK'.

Bo-BTOpBIX, TOHOpPaphl apOUTPOB B Poccuu SIBNISIIOTCSI O4eHb HU3KMMU
M0 CPaBHEHMIO C TOHOpPapaMu apOMTPOB B MHOCTPAHHBIX IOPUCIMKIIMSIX.
T'oHOpaphl «0OKOBBIX» APOUTPOB €l1lIe MEHbIIIE, YeM TOHOpap MpeaceaaTes.
Huuto yenoBeueckoe apoUTpaM He UyKI0, a IOTOMY HeOOJIbIIas orjiaTa
COBCEM HE MOTMBMPYET UX TIIATEJIbHO TOTOBUTHCS K TIPOLIeCCy, 3apaHee

ABTOp TIpUHUMAJI y4aCTHUE B I€JIC HAa CTOPOHE MCTILA, B LEJISIX coOmoneHus KOHCbI/IHeHL[I/I—
AJIbHOCTU HAMMEHOBAHUS CTOPOH U APYTUE OAC€TAIU HE ITPUBOOATCA.

B 3apy6exHoli TuTepatype yxe MOTHUMAETCsT BOIPOC O TOM, YTO JIMIIO, BHICTYIIAIOIIEe Mep-
BBIM WJIM Belyllee MepBbIM MEPEKPECTHBIN A0MPOC CBUAETENEH, TTOJTydaeT HEOOOCHOBaH-
HOE TIPEMMYIIECTBO, TOCKOIBKY apOUTPBI Ha MPOTSKEHUH YacoB, @ MHOTIA U THE BBICITY-
IIMBAIOT MO3ULIMIO TAHHOTO JIULIA U €r0 Bepcrio coObITUI (cM., Haripumep: Cymrot M.A.,
Levine P. Chapter 8. Going First Makes a Difference: Decision-Making Dynamics in Ar-
bitration // The Roles of Psychology in International Arbitration (= International Arbitra-
tion Law Library. Vol. 40) / T. Cole (ed.). P. 175).

Drman I1. Tlcuxonorus jexu. CI16.: [Mutep, 2016.

143



A.B. lpnweHkoBa

u3yyarb Bce MaTepualibl, mucath peieHue. Ckopee, HA000poT, y apOUTPOB
HEOCO3HAaHHO BO3HUMKAET XXeJlaHWe MUHUMU3UPOBATh CBOM BPeMEHHbBIE
¥ yMcTBeHHBbIe 3aTpaThl. Kak 3ameTun Martuac Lllepep (Matthias Scherer),
«npeonodiceHue npedcedamens, 4mo coapoump 00AxceH Hanucams COOMeemcm-
BYIOWYI0 HACMY PelueHUst, 00bIYHO 6CMPeYaemcs ¢ SHMY3UA3MOM, ecau paboma
apoumpoe onaauUeaemcs no Yacam, a He UCnOAb3Yemcst 00bIHOe pacnpedenetue
2oHopapa 6 nponopyuu 40/30/30»".

Hepenkoii siBiisieTcst cuTyalus, Korjaa «00KOBbIMU» apOUTPpaMU IIpe-
ce/aresio AeJerupyeTcsl He TOJIbKO HalKucaHue, HO U MPUHSITUE PEeLIeHUI
1o aeny. JlaHHBIN MTOAXOMA MPEACTABIseTCsS HenmpaBuibHbIM. Kak B cBoe
Bpems 3ameTu1 bepuxapn beprep (Bernhard Berger), «muccus apoumpa
npuU ROAYYEeHUU HA3HAYEeHUS NOOPA3YyMesaem, Ymo Mol e 00ANCHbL UCHOAHAMD
00513aHHOCMU apOUMPA AUMHO, 8 KOHYe KOHUY08 HAC U30Uparom 05 8bIN0AHeHUs
MOl YHKYUU U3-3a HAUIUX COOCMBEHHBIX HABLIK08, KaUpUKayuU, onsima,
penymayuu u m.d. B amoil céa3u ouesuono, umo s611emcs HeOONyCMuMbIM
deneaupoganue 0083aHHOCIU YHACMUS 8 COBCUAHUL U 2010COBAHUL MPEMbeMY
AUYY... Opyeomy apoumpy, npeoceoamentor’.

B-Tperbux, B TpeTeiickoM pazdoupareabcte B Poccun 10CTaTOuHO 4acTo
3HAYUTEJIbHYIO POJIb UTPAET JOKJIATUUK IO ey, KOTOPbIii TOTOBUT BCE
JIOKYMEHTbI, BKJTIOUasi TEKCT PEIICHUSI.

[Toxoskue hyHKIIMU B MTHOCTPAHHBIX IOPUCTUKITUSIX BBITIOJTHSIET CEKpe-
Tapb apouTpakHOTO TprOyHana (tribunal secretary, administrative secretary).
HecMoTpst Ha TO YTO 00bEM €ro TOMYCTUMbBIX (DYHKIIWIA SIBJIIETCSI CTIOPHBIM
BOITPOCOM, TO-Pa3HOMY pa3pellaeMbiM pa3InYHbBIMU MEXIyHAPOIHBIMU
apOUTPaKHBIMU LIEHTPAMU, ENMHOM SIBJISIETCSI TOUKA 3PEHUS O HEOMYCTH -
MOCTH YYacCTHs ceKpeTapsl B Ipoliecce IPUHSITUST PELICHUST'.

J10CTaTOYHO YacTO B MPOILIECCE HAMMMCAHUST PEILIEHUSI MOXET CTaTh SICHO,
4TO clieIaHHbIe apOUTPaMU BBIBOJIbI HE TTOATBEPXKIAIOTCS UJIM ONTPOBEpra-
J0TCSI 10KA3aTeIbcTBAMU, COOTBETCTBEHHO, 000CHOBaHNE BBIBOJIOB, a IMOPO

' Scherer M. Drafting the Award // Inside the Black Box: How Arbitral Tribunals Operate and
Reach Their Decisions (= ASA Special Series. No. 42) / B. Berger, M, E. Schneider (eds.).
NY: Juris Pub., 2014. P. 27.

Berger B. The Legal Framework: Rights and Obligations of Arbitrators in the Deliberations //
Inside the Black Box: How Arbitral Tribunals Operate and Reach Their Decisions (= ASA
Special Series. No. 42) / B. Berger, M.E. Schneider (eds.). P. 10.

Polkinghorne M., Rosenberg Ch.B. The Role of the Tribunal Secretary in International Ar-
bitration: A Call for a Uniform Standard // Dispute Resolution International. 2014. Vol. 8.
No. 2 <https://www.ibanet.org/Document/Default.aspx? DocumentUid=FF94ED13-
F7F6-4B09-9F7E-19251723A559> (nmocnentee mocemienne— 29 nekadpst 2017 r.).
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Y MPUHIUTTUATILHOE PEIIEHME B MOJIb3Y UCTLA WM OTBETYMKA JIOJIKHO ObITh
MU3MeHeHo. B citydyae eciiv MpoeKT perieHus] M3roTaBIuBaeTCs TOKIaIIm-
KOM C YYETOM TIOJYYeHHBIX OT apOUTPOB yKa3aHUI O MPUHIIMITUAIBHOM
WUTOTE CIIOpa U B IAIbHENIIIEM He TTPOBepsieTcsl apOuTpaMu, MOTEHIIMATBHO
CYIIECTBYET PUCK MPUHSITUS HEMPABUIBLHOTO MW HEJOCTATOYHO MOTH -
BUPOBAHHOTO PEIIeHUsI, KOTOPOE MOXKET ObITh BIIOCIEICTBUU OTMEHEHO
TOCYapCTBEHHBIM CYIOM.

B nmo6oMm ciyuae «nodeomosnentoiii cekpemapem pe3yabmam He 0c8000-
Hcoaem apoumpa om 003AHHOCMU AUYHO NPOAHAAUSUPOBAN OOKYMEHMbL.
Tlooeomoeaennoe cexkpemapem pesrome no 0eay moxcem Obimbd HenOAHbIM
unu cooepicams owmubKu. Apoump doaxcen 6bimo cNOCOOEH 8blA8UMb MAKUe
HedoCmamKu Ha OCHOBAHUU COOCTNBEHHO20 0eMANbHO20 3HAHUS MAEPUdN08
deaa»'.

4. HekoTopble peKOMEHAAIMHU 110 MPEOI0JIEHHIO BIUSHUSA
MCUXOJIOTHYECKHX (PAKTOPOB

Kax ormernna DaHa CaccmaH, yOoJuKauuii, MOCBSIIEHHBIX BIUSHUIO
TICHUXOJIOTMYECKUX (PAKTOPOB Ha MPOLIECC IPUHITHS PELICHMS, 3HAYUTEIbHO
GoJibllie, YeM IyOJUKaluii, pacCMaTPUBAIOIIMX CIIOCOObBI MPEOI0JICHUS
TAKOI'0 BIUSHUS.

He npexacrasisieTcst BO3MOXHBIM MPEIJI0OXKUTh UCUEPIIbIBAIOLLIMIA 1 BCe-
00bEMITIONINI TIepeYeHb METOIOB MMHUMU3ALIUY BIUSHUS TICUXOJIOTYe-
CKUX (paKTOPOB Ha Tpolecc MPUHATUS pellieHuit apoutpamu. [ToaTomy
HUXKE MPUBEIEHbI JIUIIb HEKOTOPbIE PEKOMEHIALIMMU, KOTOPbIE MOIYT MC-
M0JIb30BaTh NPEACTABUTEIN U CaMU apOUTPHI.

IMepBoIii mar K pa3penieHuo MpodeMbl — 3TO TIPU3HAHUE TOTO, YTO
npobJieMa CyIleCTBYeT.

B 370l ¢BsSI3U [UISI MUHMMU3AIMK PUCKOB HETaTUBHOIO BJIMSIHUSI TICH -
XOJIOTMYECKUX (DaKTOPOB MPEXIe BCEro HEOOXOAUMO 3HATh 00 MX CYIIIE-
CTBOBaHUM.

B nanbpHeiiem 3amava nmpeAacTaBUTeIe U apOUTPOB — M30eraTh aBTO-
MaTUYECKOTO IIPUHSITUS PELIEHUI U JeJIaTh 3TO pallMOHAJIBHO.

Meier A. Assistance to the Tribunal: An Overview // Inside the Black Box: How Arbitral
Tribunals Operate and Reach Their Decisions (= ASA Special Series. No. 42) / B. Berger,
M.E. Schneider (eds.). P. 81.

Sussman E. Chapter 3. Biases and Heuristics in Arbitrator Decision-Making: Reflections on
How to Counteract or Play to Them. P. 66.
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s mpeacTaBUTENEH BO3MOXHBIMU CIIOCOOAMU MOTYT OBITh:

— BBICTpaMBaHME TIPAaBIILHOI MOCIEeI0BaTEIBHOCTH apTyMEHTOB —
03BYUYMBaHME CAMOTO CUJIBHOTO apryMeHTa B Havasie 6e3 yiiepoa, OnHaKo,
3¢ GEKTHOMY OKOHYAHMUIO;

— MpUBJICYCHUE U YAep>KaHME BHUMaHUS apOUTPOB';

— BBISIBIICHHE BO3MOXHBIX «SIKOpEil» y apOUTPOB M MPEOmOJIeHIE UX
HEraTUBHOTO BIUSIHUSI;

— MOBBILIEHWE MOTUBALIUU apOUTPOB MO MUHUMU3UPOBAHUIO PUCKOB
BO3MOXKHOM OTMEHBI apOUTPAXKHOTO PEIICHUS.

st apOUTPOB BO3MOXKXHBIMU CITOCOOAMU MOTYT OBITH

— COCTaBJIeHUE «AepeBa PELIeHUs» CO BCEMU KJIIOYEBbIMU BOMTPOCAMMU,
MoJjIeXalllMMU PACCMOTPEHUIO 1 OLIEHKE;

— COCTaBJICHUE YEK-JIMCTOB C YKa3aHUEM TO3UIIMI 00erX CTOPOH U MO -
JIeXKaIIUX TOKa3bIBAHUIO 3JIEMEHTOB JAHHBIX TTO3UIINI C TTOCTSAYIOIICI
OTMETKOU O TOM, ObLIIU JIM JOKAa3aHbl COOTBETCTBYIOIINE JIEMEHTHI;

— COCTaBJIeHUE YEK-JIMCTOB ¢ YKa3aHueM (haKTOB, MOATBEPXKIAIOIINX
MO3ULIUK OTHOM U BTOPOU CTOPOHHI;

— KPUTUICCKUI aHAJIN3 IIEPBOTO TIPUIIIEAIIETO B TOJIOBY PEIIICHMSI, T10-
WCK MPUYUH, 10 KOTOPHIM TaKOe pellieHe MOXKET ObITh HEBEPHBIM, OLIEHKA
aJlbTepHATUBHBIX BApUAHTOB;

— 00CyX/IeHHE C IPYTUMU apOUTPpaMU TIPEABAPUTETbHBIX TOUEK 3PEHUSI.

ITo Bompocy o0cyXmeHUs TOUeK 3peHUsI ¢ APYTUMHU apOUTpaMu TIpe-
CTaBJISIIOTCSI UHTEPECHBIMU TIPEIJIOXKEHUS U3BECTHBIX MHOCTPAHHBIX ap-
outpoB. Tak, mo mHeHuto JIsBuaa Puskuna (David W. Rivkin), Brios-
He TIpueMJieMa CUTyallusl, Korma apOuTpbl HAaUMHAIOT 00CYXaAaTh CBOU
MHEHUS, CJIOKUBIINECS Ha OCHOBAaHWH TIPEICTaBICHHBIX 10KAa3aTeIbCTB
U apTyMEHTOB, elle 10 yCTHOro ciaymanus. [lomnoGHble ucKyccuu, mo ero
MHEHUI0, BCErna JOJKHBI MTPeaBapsaThCs (pazaMu O TOM, YTO «HA OCHO-
BaHUU TOTO, YTO S YBUIEN, 51 MPUIIIE] K TAKMM-TO BBIBOZAM» WU «MHE
OBI XOTEJIOCh YBUAECTH OOJIBbIIE JOKA3aTEIbCTB 10 TAKOMY-TO BOIIPOCY,
MOCKOJIbKY 3TO MOXKET MOMEHSITh UJIU HEe TTOMEHSITh MOIO TOUKY 3PEHUSI»
u T.1. O3By4eHHbIe TAKUM 00pa30M TOUKU 3pEHUSI apOUTPOB MO-TIPEXKHEMY
SIBJISTIOTCS TIPeABapUTEIbHBIMU, TTOCKOJIBKY OHM BBICKA3bIBAIOTCS 10 TOTO,

Ipanosckas P.M. DneMeHTbI MPAKTUUECKOW rncuxooruu. 2-¢ usa. JI.: M3a-so JIeHUHrp.
yH-Ta, 1988. C. 51—65.

Cwm. tonpo6Hee: Sussman E. Chapter 3. Biases and Heuristics in Arbitrator Decision-Mak-
ing: Reflections on How to Counteract or Play to Them. P. 67—68.
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HekoTopble ncmxonornyeckrie acnekTbl MPUHATAA peLleHnii apbutpamm

KaK COCTOSIJIOCHh YCTHO€ CJIyLIaHHEe, HO MPKU 3TOM IIOMOTAIOT IIPOLIECCY
MPUHSITUS peLIeHKS ObITh 00JIee ITPO3paYHbIM'.

HeobGxonumo, rpaBia, y4uThIBaTh, YTO AEIUTHCS TOUKOM 3pEHUSI CTOUT
B CJlyyae HaJIM4YMsl JOBEpUsI MEKIy apOUTpaMu U OTCYTCTBHS B apOUTpax-
HOM TpUOyHasIe «<HeJ0OPOCOBECTHBIX» apOUTPOB, ABJISIOLINXC «areHTaMK»
CTOPOH, Bo u3bexanue onucanHoi [Teepo bepnapnuum (Piero Bernardini)
cutyaluy. B omHOM M3 €1 OH BO BpeMsi 00eia COOOIIMII CBOMM KOJLIEraMm,
YTO €My XOTEeJIOCh Obl YBUIIETh J0KA3aTEIbCTBA 110 OHOMY M3 BOIIPOCOB,
M yKe Ha OJIvKaiilieM 3acelaHiuu CTOPOHA MPeACTaBUIa 3TU J0KA3aTe b~
cTBa. MHBIMU clloBaMM, apOUTpP, Ha3HAYEHHBIM CTOPOHOI, TiepeaaBan e
MHQPOPMALIMIO U JaBaJl COBETHI .

DnHa CaccMaH peKOMEHIYET apOuTpaM Mocie KaXKI0ro CIyIaHus CyM-
MHUpPOBaTh 10Ka3aTeJbCTBA U MO3ULUKN cTOPpOH. OgHaKo, YTOObI M30eXaTh
(hopMUpOBaHUS CTOMKOrO YOEKIeHYsI Ha 0ojice paHHEM 3Tare, OHU TOJIKHbI
O3BYYMBATh MMO3ULIUM PAa3HbIX CTOPOH, T.€. OAMH U TOT K& apOUTP B OIUH
JIEHb OOBSICHSIET IPYTUM apOUTpaM MO3ULIMIO OJHOM CTOPOHBI, a B APYTOi
JI€Hb — MO3ULIUIO APYTOil cTOpOHbI. OObsSICHEHNE MTPOTUBOMOIOXHBIX MO-
3ULIMI IPUBOIUT K TOMY, YTO KaXKIbIii apOUTP-A0KJIaA4MK TOHUMAET 110~
3ULIMU 00EUX CTOPOH B CTMIOPE U HE aCCOLIMUPYET ce0s1 HU C OHOM U3 HUX.
ApOUTpP, KOTOPBIIi BHITIOJNHSIET 3a1aHue HETOOPOCOBECTHO, TEPSIET TOBEpUE
CO CTOPOHBI APYTUX apOUTPOB’.

E1re omHa pekoMeHaaIus OT ONBITHBIX apOUTPOB — HE OpaTh CAUILIKOM
MHOTO JIeJ1, YTOOBI OCTaBaJIOCh TOCTATOYHO BPEMEHU Ha MOATOTOBKY U TIIA-
TeJIbHOE U3YYEHME BCEX BOIIPOCOB — KaK (DaKTUYECKUX, TAK U PABOBBIX.

5. 3akiouenue

MHorue MOTyT IoJjlaraTh, YTO OCHOBHOE 3HAUeHME B MIPOLIecce pa3pe-
LLIEHUsI CIOpa UMEIOT 3HAaHKWE apOuTpaMu MIPUMEHUMOTO TTpaBa 1 0COOEH-
HOCTel TIpoIiecca U X OIIBIT, a MICUXOJOTUYecKre (haKTOPhI MPEACTABIISIOT
MHTEpEeC, HO He 0oJjiee TOro.

Rivkin D.W. Form of Deliberations // Inside the Black Box: How Arbitral Tribunals Ope-
rate and Reach Their Decisions (= ASA Special Series. No. 42) / B. Berger, M.E. Schnei-
der (eds.). P. 22.

Bernardini P. Organization of Deliberations // Inside the Black Box: How Arbitral Tri-
bunals Operate and Reach Their Decisions (= ASA Special Series. No. 42) / B. Berger,
M.E. Schneider (eds.). P. 17.

Sussman E. Chapter 3. Biases and Heuristics in Arbitrator Decision-Making: Reflections on
How to Counteract or Play to Them. P. 62—63.
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OnHako 3TO He Tak.

B Hacrosiee Bpemst BbIOOpY apOuTpa il pa3pelieHus] KOHKPETHOTO
criopa yzaensiercst 6onbiioe BHuMaHue'. dpasa 0 ToM, YTO «apOUTpak Ha-
CTOJIBKO XOPOIII, HACKOJIbKO XOPOIY apOUTPhl», CTaja KPbLIATOI.

B 370l ¢BsI3M MOHUMaHKE U yYeT IICUX0JIOTMYeCKUX (PaKTOpPOB CTaHO-
BSITCS TOIIOJIHUTEJIbHBIM KOHKYPEHTHBIM ITPEUMYILECTBOM KaK JUIsl TP~
CTaBUTEJICH CTOPOH, TaK U JIJIsI CaMUX apOMTPOB. 3Hasi O BO3MOXHBIX OIIN0-
Kax, IOpMCTBI M apOUTPHI MOTYT UX U30erath. [TogpoOHoe obcyKaeHue poIu
IICUXOJIOTMU B apOUTpaxke B MHOCTPAHHBIX MyOJMKALIMSIX TTOITBEPXKIAET
3HAYMMOCTh JJAHHOT'O BOIIpOCa.

C y4eToM BaXKHOCTHU 3TOM TeMbI XOTEJIOCH Obl HAZIESITHCSI, UTO CO BpEeMe-
HEM MOSIBITCSI M POCCUICKHE UCCIICIOBAHMSI HA CThIKE TICMXOJIOTMU U MpaBa,
OCBEIIAIOIIME BOIIPOCHI BIMSHUS TICUXOJIOIMU Ha apOMTpax U Ipejjiara-
OILIKMe CITIOCOOBI ITPEOI0JICHUSI BO3MOXKHBIX PUCKOB, KOTOPbIE POCCUICKUE
CTOPOHBI U APOUTPBI CMOTYT MCIOJb30BATh B CBOCH ITPAKTHKE.

1

Cwm.: The Art of Advocacy in International Arbitration / D. Bishop, E.G. Kehoe (eds.).
2" ed. — NY: Juris Pub., 2010; Moxley Ch.J., Jr. Selecting the Ideal Arbitrator // Dispute
Resolution Journal. 2005. Vol. 60. No. 3. P. 24—28; Ipuwenkosa A. I[1cUX0I0THs B IIPO-
mecce. Yacts 3. Beioop apoutpa (28 utoss 2016 r.) <https://zakon.ru/blog/2016/07/28/
psihologiya v_processe chast 3 vybor arbitra> (rmocienHee noceiieHue — 29 nekaops
2017 r.).
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In this article, the authors will provide a broad overview of the issue of corrup-
tion in investor-state arbitration, including such issues as burden and standard
of proof (arguing, e.g., that it should be different for corruption and fraud). The
main sections of the article will cover a special aspect of corruption in investor-state
arbitration, which might have become widespread, but remains rarely discussed in
academic literature, let alone treated by arbitral tribunals — namely that it takes
«two to tango» in instances of corruption. The authors argue that instead of the
approach adopted by many Tribunals of shifting the consequences of an act of
corruption to one party only (i.e. the investor being then deprived of its protection
under the BIT), in reality neither the investor, nor the Respondent State can be
exonerated, but have to share the blame for an act of corruption, and therefore face
investment arbitration-specific consequences. Finally, the authors look at specific
ways in which States may be (and have been) penalized for such conduct in the
limited number of investment arbitration cases reported to date.

Keywords: corruption; State responsibility; investor-state arbitration; burden
of proof; standard of proof; sanctions for corruption.

' The views expressed herein are the authors own and do not necessarily reflect the views of

the firm they represent or any of its clients. The authors thank Ms. Maria-Rosa Rinne for
her input and suggested technical edits.
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Corruption in Investor-State Arbitration — It Takes Two to Tango

B cmamuve agmopuvt anarusupyrom 60npocsl, 603HUKAOUUE NPU PACCMO-
MpeHuU apeymMeHmos 0 KOppynyuu 6 UH8eCMUYUOHHOM apbumpasice, 6 mom
yycne makue npobaemol, Kaxk Opems u cmanoapm 0oKasvieanus (ymeepicoas,
8 HaACMHOCMU, YMO OHU 00ANCHBL ObIMb PAZHBIMU 0451 KOPPYRUUU U NPOCHO20
mowenHuuecmea). Taxace paccmompensl 0codble CAYHAU 808AeHeHHOCMU
6 KOppynuyur obeux cmopoH é apoumpaice mexcoy 20cy0apcmeom U UH8ecmo-
PoM, Komopble, 0y0y4u WUpPOKo pacnpocmpaHeHHbIMU 6 HacCmosujee 8pems,
mem He MeHee pedKo 00CyHc0aromes 6 aKkademu4eckoll aumepamype, He 20-
8ops yace 06 apoumpaxcrvix mpudynanrax. Bonpexu nodxody, npunsmomy
MHO2UMU MPUOYHAAAMU, KOMOPbLI Npednoadazaem 80310JceHue NOCAe0Cmauil
HapyuieHus moavbko Ha 00HY CIMOPOHY (M.e. OMKA3 UHBECMOPY 8 3aujume npu-
Haonexcaujeeo emy npasa), agmopvl ymeepucoarom, 4mo Hu UH8ecmop, Hu 20-
cydapcmeo-omeemuyux He Mo2ym 0bimbs 0npagoaHsl, Ho 00AICHbL Pa30eaumas
BUHY 3a NpasoHapyulenue U, c1edo8amenvHo, e2o nocaedcmeus. Haxoney,
agmMopbL paccMampugarOm HecK0AbK0 NPAKMU4ecKUx npUMepo8 UHeeCcmuyl -
OHHO-apOUMPAdICHBIX PA30UPamMenbcme U KOHKpemHble CHOCO0bl HAKA3aHUs,
Komopble Moeym 0bimb NpUMeHeHbl (U paHee NPUMEHSAUCL) K 20cydapcmey
3a makoe nosedenue.

Karouesoie crosa: koppynyusi; omeemcmeeHHOCMb 20cy0apcmea; uHee -
CMUYUOHHBLI apoumpasic; bpems 00Ka3vleaHus, cmandapm 00Ka3bl8aHUsl;

HAKA3aHue 3a Koppynuuro.

O O

1. Introduction

This article was prompted by the 27 December 2016 Award in Spentex
v. Uzbekistan, still unpublished, where the tribunal found that the Claim-
ant (investor) engaged in corrupt practices in the making of its investment,
dismissed its claims and — for the first time even in investment arbitration —
reprimanded the Respondent State by urging it to make a substantial payment
to an international anti-corruption institution, under threat of an adverse
costs order.

In the authors’ view, the Spenfex Award sets an important milestone in
how investment arbitration tribunals (should) tackle the issue of corruption —
if it is proven, the Tribunal should «penalize» both the investor that engaged
in corrupt practices and the Respondent State that was implicated therein.
Remarkably, while the definitions of corruption and its interplay with the
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notion of public policy', the burden and standard of proof”, the proper timing

1

See: Y. Derains, Public Policy and the Law Applicable to the Dispute in International Arbi-
tration, in: P. Sanders (ed.), Comparative Arbitration Practice and Public Policy in Arbitra-
tion: ICCA International Arbitration Congress (= International Council for Commercial Ar-
bitration Congress Series. No. 3), Deventer; Boston: Kluwer Law and Taxation Pub., 1987,
p. 227—258; M. Eriksson, Arbitration and Contracts Involving Corrupt Practices: The Arbitra-
tor’s Dilemma, American Review of International Arbitration, Vol. 4 (1993), No. 4; J. Gillis
Wetter, Issue of Corruption Before International Arbitral Tribunals: The Authentic Text and
True Meaning of Judge Gunnar Lagergren’s 1963 Award in ICC Case No. 1110, Arbitration
International, Vol. 10 (1994), No. 3, p. 277—294; M. Scherer, Beweisfragen bei Korruptions-
féllen vor internationalen Schiedsgerichten, ASA Bulletin, Vol. 19 (2001), Issue 4, p. 684—716
<http://www.lalive.ch/data/publications/msc_Beweisfragen_bei_Korruption_3.pdf> (last ac-
cessed — 18 February 2018); M. Pieth, Trans-national Commercial Bribery: Challenge to Ar-
bitration, in: K. Karsten & A. Berkeley (eds.), Arbitration — Money Laundering, Corruption
and Fraud (= Dossiers of the ICC Institute of World Business Law. Vol. 1) (ICC Publication
No. 651), P.: ICC Pub., 2003, p. 41—46; B.M. Cremades & D.J.A. Cairns, Trans-national Pub-
lic Policy in International Arbitral Decision-Making: The Cases of Bribery, in: Ibid., p. 65—
92; R.H. Kreindler, Aspects of Illegality in the Formation and Performance of Contracts, In-
ternational Arbitration Law Review, Vol. 6 (2003), Issue 1, p. 1-24; K. Mills, Corruption and
Other Illegality in the Formation and Performance of Contracts and in the Conduct of Arbi-
tration Relating Thereto, Transnational Dispute Management, Vol. 3 (2006), Issue 2 <http://
www.karimsyah.com/imagescontent/article/20050725100702.pdf> (last accessed — 18 Feb-
ruary 2018); M.S. Kurkela, Criminal Laws in International Arbitration — the May, the Must,
the Should and the Should Not, ASA Bulletin, Vol. 26 (2008), Issue 2, p. 280—293; W, Fox,
Adjudicating Bribery and Corruption Issues in International Commercial Arbitration, Jour-
nal of Energy & Natural Resources Law, Vol. 27 (2009), Issue 3, p. 487—502; G. Sacerdoti,
Corruption in Investment Transactions: Policy Initiatives, Legal Principles and Arbitral Prac-
tice, ICSID Review — Foreign Investment Law Journal, Vol. 24 (2009), Issue 2, p. 565—586;
D.J.A. Cairns, Transnational Public Policy and the Internal Law of State Parties, Transna-
tional Dispute Management, Vol. 6 (2009), Issue 1 <http://www.cremades.com/pics/con-
tenido/File634523788247688756.pdf> (last accessed — 18 February 2018); D. Bishop, Toward
a More Flexible Approach to the International Legal Consequences of Corruption, ICSID
Review — Foreign Investment Law Journal, Vol. 25 (2010), Issue 1, p. 63—66; St. W, Schill,
Illegal Investments in Investment Treaty Arbitration, Law & Practice of International Courts
and Tribunals, Vol. 11, Issue 2, p. 281—323; J.W. Yackee, Investment Treaties and Investor
Corruption: An Emerging Defense for Host States?, Virginia Journal of International Law,
Vol. 52 (2011-2012), No. 3, p. 723—745.

See, e.g.: D. Hiber & V. Pavic¢, Arbitration and Crime, Journal of International Arbitration,
Vol. 25 (2008), Issue 4, p. 461—478 <https://papers.ssrn.com/abstract_id=1031121> (last ac-
cessed — 18 February 2018); £ Haugeneder, Corruption in Investor-State Arbitration, Jour-
nal of World Investment & Trade, Vol. 10 (2009), Issue 3, p. 323—339; C.B. Lamm, R. Moloo
& H.T. Pham, Fraud and Corruption in International Arbitration, in: M.A. Ferndndez-
Ballesteros & D. Arias (eds.), Liber Amicorum Bernardo Cremades, Madrid: La Ley, 2010,
p. 699—731; see also: A.S. El Kosheri & Ph. Leboulanger, 1 arbitrage face a la corruption
et aux trafics d’influence, Revue de I’Arbitrage, 1984, N° 1, p. 3—18; A. Redfern C. Rey-
mond, A. Reiner, B. Hanotiau, E. Eveleigh & I.W. Menzies, The Standards and Burden of
Proofin International Arbitration, Arbitration International, Vol. 10 (1994), Issue 3, p. 317—
364; J. Rosell & H. Prager, lllicit Commissions and International Arbitration: The Ques-
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of this defense', the duties of an arbitrator faced with a corruption allegation’,

tion of Proof, Arbitration International, Vol. 15 (1999), Issue 4, p. 329—348; M. Scherer,
Circumstantial Evidence in Corruption Cases before International Arbitral Tribunals, In-
ternational Arbitration Law Review, Vol. 5 (2002), Issue 2, p. 29—40 <https://www.trans-
lex.org/107450/ _/scherer-matthias-circumstantial-evidence-in-corruption-before-inter-
national-tribunals-in:-international-arbitration-law-review-issue-2-london-2002/> (last
accessed — 18 February 2018); M. Taruffo, Rethinking the Standards of Proof, American
Journal of Comparative Law, Vol. 51 (2003), No. 3, p. 659—677; R. Pietrowski, Evidence
in International Arbitration, Arbitration International, Vol. 22 (2006), Issue 3, p. 373—410;
C. Partasides, Proving Corruption in International Arbitration: A Balanced Standard for
the Real World, ICSID Review — Foreign Investment Law Journal, Vol. 25 (2010), Issue 1,
p. 47—62; St. Wilske, Sanctions for Unethical and Illegal Behavior in International Arbitra-
tion: A Double-Edged Sword, Contemporary Asia Arbitration Journal, Vol. 3 (2010), No. 2,
p. 211-235; M. Hwang & K. Lim, Corruption in Arbitration — Law and Reality, Asian In-
ternational Arbitration Journal, Vol. 8 (2012), No. 1, p. 1-119; St. Wilske & T.J. Fox, Chap-
ter 25. Corruption in International Arbitration and Problems with Standard of Proof: Base-
less Allegations or Prima Facie Evidence?, in: St.M. Kroll, L.A. Mistelis, P. Perales Vis-
casillas & V. Rogers (eds.), International Arbitration and International Commercial Law:
Synergy, Convergence and Evolution, Alphen aan den Rijn: Kluwer Law International, 2011,
p. 489—506; R. Zachary Torres-Fowler, Undermining ICSID: How the Global Antibribery
Regime Impairs Investor-State Arbitration, Virginia Journal of International Law, Vol. 52
(2012), No. 4, p. 995—1039 <https://papers.ssrn.com/abstract_id=2322129> (last accessed —
18 February 2018); C.B. Lamm, B.K. Greenwald & K.M. Young, From World Duty Free to
Metal-Tech: A Review of International Investment Treaty Arbitration Cases Involving Al-
legations of Corruption, ICSID Review — Foreign Investment Law Journal, Vol. 29 (2014),
Issue 2, p. 328—349; M.A. Losco, Charting a New Course: Metal-Tech v. Uzbekistan and
the Treatment of Corruption in Investment Arbitration, Duke Law Journal Online, Vol. 64
(2014), p. 37—52 <https://scholarship.law.duke.edu/cgi/viewcontent.cgi?referer=&httpsre
dir=1&article=1004&context=dlj_online> (last accessed — 18 February 2018).

See, e.g.: A. Newcombe, 9. Investor Misconduct: Jurisdiction, Admissibility or Merits?, in:
Ch. Brown & K. Miles (eds.), Evolution in Investment Treaty Law and Arbitration, Cam-
bridge: Cambridge University Press, 2011, p. 187—200; C.A. Miles, Corruption, Jurisdiction
and Admissibility in International Investment Claims, Journal of International Dispute Set-
tlement, Vol. 3 (2012), Issue 2, p. 329—369; R. Kreindler, Corruption in International Invest-
ment Arbitration: Jurisdiction and the Unclean Hands Doctrine, in: K. Hobér, A. Magnus-
son & M. Ohrstrém (eds.), Between East and West: Essays in Honour of UIf Franke, Huntig-
ton: Juris Pub., 2010, p. 309—328; V. Heiskanen, Ménage a trois? Jurisdiction, Admissibility
and Competence in Investment Treaty Arbitration, ICSID Review — Foreign Investment
Law Journal, Vol. 29 (2014), Issue 1, p. 231—246 <http://www.lalive.ch/data/publications/
icsidreview_sit033_full.pdf> (last accessed — 18 February 2018); Th. Kendra & A. Boni-
ni, Dealing with Corruption Allegations in International Investment Arbitration: Reach-
ing a Procedural Consensus?, Journal of International Arbitration, Vol. 31 (2014), Issue 4,
p. 439—453.

See, e.g.: Newcombe, Op. cit.; D. Jones, The Remedial Armoury of an Arbitral Tribunal: The
Extent to Which Tribunals Can Look beyond the Parties’ Submissions, Arbitration: The In-
ternational Journal of Arbitration, Mediation and Dispute Management, Vol. 78 (2012), Is-
sue 2, p. 102—122; Hwang & Lim, Op. cit.; Y. Lahlou & M. Matousekova, Le role des I’arbitre
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and the consequences of a finding of corruption for the claimant investor' have
been thoroughly discussed in the literature, the consequences of the same
finding for the Respondent State remain largely outside of academic focus’.

dans la lutte contre la corruption, Revue de Droit des Affaires Internationales / International
Business Law Journal, 2012, N° 6, p. 621—648; Ph. Landolt, Arbitrators’ Initiatives to Ob-
tain Factual and Legal Evidence, Arbitration International, Vol. 28 (2012), Issue 2, p. 173—
224; S. Nadeau-Séguin, Commercial Arbitration and Corrupt Practices: Should Arbitrators
Be Bound By A Duty to Report Corrupt Practices?, Transnational Dispute Management,
Vol. 10 (2013), Issue 3.

See: B.M. Cremades, Corruption and Investment Arbitration, in: G. Aksen, K.-H. Bock-
stiegel, P.M. Patocchi & A.M. Whitesell (eds.), Global Reflections on International Law,
Commerce and Dispute Resolution: Liber Amicorum in Honour of Robert Briner (ICC
Publication No. 693), P.: ICC Pub., 2005, p. 203—220; P. Muchlinski, «Caveat Investor»?
The Relevance of the Conduct of the Investor under the Fair and Equitable Treatment
Standard, International & Comparative Law Quarterly, Vol. 55 (2006), Issue 3, p. 527—
557; M.A. Raouf, How Should International Arbitrators Tackle Corruption Issues?, IC-
SID Review — Foreign Investment Law Journal, Vol. 24 (2009), Issue I, p. 116—136
<http://www.arbitration-icca.org/media/4/96147450128024/medial13534227575450ab-
del_raouf_how_should_international_arbitration_tackle corruption_issues.pdf> (last ac-
cessed — 18 February 2018); see generally: H. Arfazadéh, Considérations pragmatiques sur
la compétence respective de I’arbitre et du juge en matiere de corruption, ASA Bulletin, Vol.
19 (2001), Issue 4, p. 672—683; Mills, Op. cit.; A. de Lotbiniére McDougall, International Ar-
bitration and Money Laundering, American University International Law Review, Vol. 20
(2005), No. 5, p. 1021—1054 <http://digitalcommons.wcl.american.edu/cgi/viewcontent.
cgi?article=1151&context=auilr> (last accessed — 18 February 2018); Kreindler, Aspects of
Illegality in the Formation and Performance of Contracts; A.J. Menaker, The Determina-
tive Impact of Fraud and Corruption on Investment Arbitrations, ICSID Review — Foreign
Investment Law Journal, Vol. 25 (2010), Issue 1, p. 67—75; P. Dumberry & G. Dumas-Aubin,
The Doctrine of «Clean Hands» and the Inadmissibility of Claims by Investors Breaching
International Human Rights Law, Transnational Dispute Management, Vol. 10 (2013), Is-
sue 1 <https://papers.ssrn.com/abstract_id=2404058> (last accessed — 18 February 2018).

Several authors have touched upon the issue, but from various perspectives. Bernardo Cre-
mades raised a number of questions for further academic discussion in his 2005 article, but
was inconclusive as to, e.g., State responsibility for acts of corruption and the consequences
of a finding of corruption for the Respondent State (see: Cremades, Op. cit.). In turn, An-
dreas Kulick and Carsten Wendler advocated for a balanced approach in dealing with corrup-
tion in investment arbitration by considering the matter at the merits, as opposed to jurisdic-
tional stage (see: A. Kulick & C. Wendler, A Corrupt Way to Handle Corruption? Thoughts
on the Recent ICSID Case Law on Corruption, Legal Issues of Economic Integration,
Vol. 37 (2010), Issue 1, p. 61—85). Furthermore, Stephan Wilske briefly criticized the World
Duty Free v. Kenya Award for not holding the State accountable for a corrupt action by its
former President (see: Wilske, Op. cit.). This criticism was expanded by Tamar Meshel and
Daniel Litwin in their 2013 articles commenting on World Duty Free v. Kenya (see: T. Meshel,
The Use and Misuse of the Corruption Defence in International Investment Arbitration,
Journal of International Arbitration, Vol. 30 (2013), Issue 3, p. 267—282 <https://papers.ss-
rn.com/abstract_id=2368088> (last accessed — 18 February 2018); D. Litwin, On the Divide
Between Investor-State Arbitration and the Global Fight Against Corruption, Transnation-
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It is thus rather common to discover in academic writings dealing with
a positive finding by a tribunal of corruption that occurred before, while or
after the investment was made, that the only apparent consequence of such
a finding is the impossibility for the claimant investor to enjoy protection
under the relevant investment treaty'. In the investment arbitration context,
this may be deemed a manifestation of the Common law «the loss lies where
it falls» principle. Only a few authors have touched upon that «other side of
the medal», namely the consequences of a positive funding of corruption for
the Respondent State, assuming it was involved in or bears responsibility for
inducing the claimant investor to commit an act of corruption’.

The imbalance of academic research — and to some extent public atten-
tion — between the «supply side» (e.g., the giver of the bribe) and the «demand
side» (e.g., the receiver of the bribe) of corruption is not unique to investment
arbitration. Yet, curiously, this imbalance used to be inverted in the more
general discussion and perception of this phenomenon. In fact, as recent as
twenty years ago, the focus of both the academia and the public was, as one
author put it, on «the demand side of the equation: on public officials who abuse
their office for private gain» rather than on «/tJhose who pay bribes/, ] sometimes

al Dispute Management, Vol. 10 (2013), Issue 3). In turn, Michael Losco proposed an in-
teraction framework between the US Foreign Corrupt Practices Act and ICSID arbitration
proceedings (see: M.A. Losco, Streamlining the Corruption Defense: A Proposed Frame-
work for FCPA-ICSID Interaction, Duke Law Journal, Vol. 63 (2014), No. 5, p. 1201—1242
<https://scholarship.law.duke.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&article=34
15&context=dlj> (last accessed — 18 February 2018)).

See, by way of representative example: J. Ferndndez-Armesto, The Effects of a Positive Find-
ing of Corruption, in: D. Baizeau, R.H. Kreindler (eds.), Addressing Issues of Corruption in
Commercial and Investment Arbitration (= Dossiers of the ICC Institute of World Business
Law. Vol. 13) (ICC Publication No. 768E), P.: ICC Pub., 2015, p. 167—174; Lamm, Green-
wald & Young, Op. cit.

See, e.g.: Meshel, Op. cit.; E.R. Bienvenu, International Arbitration Tribunals and Corrup-
tion: Not So Duty-Free (April 2017) <http://pennjil.com/international-arbitral-tribunals-
and-corruption-not-so-duty-free/> (last accessed — 18 February 2018); St. Mbiyavanga, Im-
proving Domestic Governance through International Investment Law: Should Bilateral In-
vestment Treaties Learn from International Anti-Corruption Conventions? <https://www.
oecd.org/cleangovbiz/Integrity- Forum-2017-Mbiyavanga-international-investment-law.
pdf> (last accessed — 18 February 2018); B.W. Klaw, State Responsibility for Bribe Solici-
tation and Extortion: Obligations, Obstacles, and Opportunities, Berkeley Journal of Inter-
national Law, Vol. 33 (2015), No. 1, p. 62—113 <https://scholarship.law.berkeley.edu/cgi/
viewcontent.cgi?referer=https://www.google.ru/&httpsredir=1&article= 1494 &context=bj
il> (last accessed — 18 February 2018); U. Cosar, Claims of Corruption in Investment Trea-
ty Arbitration: Proof, Legal Consequences and Sanctions, in: A.J. van den Berg (ed.), Le-
gitimacy: Myths, Realities, Challenges (= ICCA Congress Series. No. 18), Alphen aan den
Rijn: Kluwer Law International, 2015, p. 531—556.
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depicted as innocent parties, forced by ruthless officials to provide kickbacks»'.
While this is no longer the case in the general anti-corruption framework,
and both sides of the «equation» are arguably subject to comparable repre-
hension and sanctions, investment arbitration tribunals are lagging behind,
in the sense that there is no jurisprudence constante as to how to deal with
Respondent States implicated in corruption.

In drafting this article, the authors have reviewed twenty-four reported
investment arbitration cases, including five where corruption was outcome-
determinative’, and nineteen where allegations of corruption were raised,
either by Respondent States, or by claimant investors, but did not succeed’.

F Vogl, The Supply Side of Global Bribery, Finance & Development, Vol. 35 (1998), No. 2
<http://www.imf.org/external/pubs/ft/fandd/1998/06/vogl.htm> (last accessed — 18 Feb-
ruary 2018).

Chronologically: World Duty Free Company v. Republic of Kenya, ICSID Case
No. ARB/00/7, Award (4 October 2006); Siemens A.G. v. The Argentine Republic, ICSID
Case No. ARB/02/8, Award (6 February 2007); Azpetrol International Holdings B.V., Az-
petrol Group B.V. and Azpetrol Oil Services Group B.V. v. The Republic of Azerbaijan, ICSID
Case No. ARB/06/15, Award (8 September 2009); Metal-Tech Ltd. v. Republic of Uzbeki-
stan, ICSID Case No. ARB/10/3, Award (4 October 2013); Spentex Netherlands, B.V. v. Re-
public of Uzbekistan, ICSID Case No. ARB/13/26, Award (27 December 2016).

Chronologically: Southern Pacific Properties (Middle East) Ltd. v. Arab Republic of Egypt,
ICSID Case No. ARB/84/3, Decision on Jurisdiction (14 April 1988); SGS Société Générale
de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/01/13, Decision
on Objections to Jurisdiction (6 August 2003); Wena Hotels Ltd. v. Arab Republic of Egypt,
ICSID Case No. ARB/98/4, Award (8 December 2000); Tanzania Electric Supply Co. Ltd. v.
Independent Power Tanzania Ltd., ICSID Case No. ARB/98/8, Award (12 July 2001); Metha-
nex Corp. v. United States of America, UNCITRAL, Final Award of the Tribunal on Jurisdic-
tion and Merits (3 August 2005); International Thunderbird Gaming Corp. v. The United Mexi-
can States, UNCITRAL, Arbitral Award (26 January 2006); F-W Oil Interests, Inc. v. The Re-
public of Trinidad and Tobago, ICSID Case No. ARB/01/14, Award (3 March 2006); Inceysa
Vallisoletana S.L. v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award (2 August
2006); Empresas Lucchetti, S.A. and Lucchetti Peru, S.A. v. The Republic of Peru, ICSID Case
No. ARB/03/4, Award (7 February 2005); Fraport AG Frankfurt Airport Services Worldwide
v. Republic of the Philippines, ICSID Case No. ARB/11/12, Award (10 December 2014);
African Holding Company of America, Inc. and Société Africaine de Construction au Congo
S.A.R.L. v. La République démocratique du Congo, ICSID Case No. ARB/05/21, Sentence
sur les déclinatoires de compétence et la recevabilité (29 July 2008); Rumeli Telekom A.S.
and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v. Republic of Kazakhstan, ICSID Case
No. ARB/05/16, Award (29 July 2008); Waguih Elie George Siag and Clorinda Vecchiv. The
Arab Republic of Egypt, ICSID Case No. ARB/05/15, Decision on Jurisdiction, and Partial
Dissenting Opinion of Professor Francisco Orrego Vicuna (11 April 2007); EDF (Services)
Ltd. v. Romania, ICSID Case No. ARB/05/13, Award (8 October 2009); RSM Production
Corp. v. Grenada, ICSID Case No. ARB/05/14, Award (13 March 2009); Sistem Miihendislik
Ingaat Sanayi ve Ticaret A.S. v. Kyrgyz Republic, ICSID Case No. ARB(AF)/06/1, Award
(9 September 2009); Niko Resources (Bangladesh) Ltd. and People’s Republic of Bangladesh,
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Cases where allegations of fraud, as opposed to corruption, were raised'
were also analyzed, but only from the perspective of the burden and stan-
dard of proof. The authors deem this limitation justified as in instances
of fraud, the Respondent State could not arguably bear any responsibi-
lity or suffer consequences, as it acted upon a misrepresentation of the
investor.

This article is structured into four parts. First part focuses on the burden
of proof and standard of proof with respect to corruption allegations and
fraud. In second part, the authors look at corruption in investment arbitra-
tion from two perspectives — as a «shield» raised in defense by Respondent
States, and as a «sword» unsheathed by claimants as a substantive violation
of their rights as foreign investors. In third part, the authors deal with the
«Dark Side of the Moon», namely the consequences for Respondent States
for proven instances of corruption, first touching upon the intricate topic of
State responsibility for corruption, and then proceeding with an overview of
the tools available to arbitrators confronted with corruption. Finally, in fourth
part the authors provide a summary of their findings and outlook for future
developments in this area.

2. Burden of Proof and Standard of Proof
in Corruption Allegations

The burden of proof in investment arbitration is usually judged by the
widely recognized international standard that each party bears the burden of
proving the facts on which it relies’. This international standard is expressed,
in a rather abstract and general way’, e.g., in Art. 24 of the UNCITRAL Rules

Bangladesh Petroleum Exploration & Production Co. Ltd. («Bapex») and Bangladesh Oil Gas
and Mineral Corp. («Petrobangla»), ICSID Cases Nos. ARB/10/11 and ARB/10/18, Deci-
sion on Jurisdiction (19 August 2013); Oxus Gold plc v. Republic of Uzbekistan, UNCITRAL,
Award (17 December 2015).

See, e.g.: Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, Deci-
sion on Jurisdiction, and Partial Dissenting Opinion of Professor Francisco Orrego Vicuiia;
Gustav F W Hamester GmbH & Co. KG v. Republic of Ghana, ICSID Case No. ARB/07/24,
Award (18 June 2010).

> See generally: Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12, Deci-
sion on the Application for Annulment of the Argentine Republic (1 September 2009), 215
<https://www.italaw.com/sites/default/files/case-documents/ita0065.pdf> (last accessed —
18 February 2018).

> See: D. Caron & L.M. Caplan, The UNCITRAL Arbitration Rules: A Commentary, Oxford:
Oxford University Press, 2012, p. 558.
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and is also frequently applied in investment arbitration'. Consequently, it is
the party pleading corruption that has to prove it.

Investment tribunals also have affirmed that the burden of proof may shift
to the other party’. With respect to corruption and fraud allegations, several
authors have also expressed the view that the tribunal may shift the burden
of proof once prima facie evidence is presented, to account for the difficulty
of proving corruption’. Furthermore, in at least one reported commercial
arbitration, an ICC tribunal expressly considered the possibility of shifting
the burden of proof with respect to corruption allegations’. As to investment
arbitration cases, no instances are known where a shift of burden of proof
regarding an alleged corruption was recognized’. On the contrary, numerous
tribunals have emphasized that the burden of proof for corruption allegations
lies with the alleging party, such as in Wena Hotels v. Egypt®, Qostergetel v.
Slovak Republic’, and ECE v. Czech Republic’.

For example, the Wena tribunal held that «although Egypt has raised serious
allegations of misconduct and corruption, the Tribunal finds that Egypt (which

' See: Haugeneder, Op. cit.; Losco, Streamlining the Corruption Defense: A Proposed Frame-

work for FCPA-ICSID Interaction, p. 1228 ff.; see further: Asian Agricultural Products Ltd.
v. Republic of Sri Lanka, ICSID Case No. ARB/87/3, Final Award (27 June 1990), T 56
<https://www.italaw.com/sites/default/files/case-documents/ital034.pdf> (last accessed —
18 February 2018); Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Award (26 Ju-
ly 2007), T 121 <https://www.italaw.com/sites/default/files/case-documents/ita0866.pdf>
(last accessed — 18 February 2018).

See overview in: R.H. Kreindler, Practice and Procedure Regarding Proof: The Need for
More Precision, in: A.J. van den Berg (ed.), Legitimacy: Myths, Realities, Challenges
(= ICCA Congress Series. No. 18), p. 156—184.

* See, e.g.: Lamm, Moloo & Pham, Op. cit., p. 700; Mills, Op. cit.; but see: A.V. Schlaepfer,
The Burden of Proof in International Arbitration, in: A.J. van den Berg (ed.), Legitimacy:
Myths, Realities, Challenges (= ICCA Congress Series. No. 18), p. 127—133.

* ICC Case No. 6497 of 1994, Final Award, Yearbook Commercial Arbitration, Vol. XXIVa
(1999), p. 71-79.

Lamm, Greenwald & Young, Op. cit., p. 335.

8 Wena Hotels Ltd. v. Arab Republic of Egypt, Award, || 77 <https://www.italaw.com/sites/de-
fault/files/case-documents/ita0902.pdf> (last accessed — 18 February 2018).

7 Jan Oostergetel and Theodora Laurentius v. The Slovak Republic, UNCITRAL, Final Award
(23 April 2012), 1 148 <https://www.italaw.com/sites/default/files/case-documents/ita0933.
pdf> (last accessed — 18 February 2018).

¥ ECE Projektmanagement v. The Czech Republic, UNCITRAL, Award (19 September 2013),
11 4.873 <https://www.italaw.com/sites/default/files/case-documents/italaw4258.pdf> (last
accessed — 18 February 2018) («The burden of proof is undoubtedly on the party alleging cor-
ruption»).
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bears the burden of proving such an affirmative defense) has failed to prove its
allegations»'.

Equally and in the same vein the tribunal in QOostergetel held that «/w/hile
such general reports are to be taken very seriously as a matter of policy, they
cannot substitute for evidence of a treaty breach in a specific instance. For
obvious reasons, it is generally difficult to bring positive proof of corruption. Yet,
corruption can also be proven by circumstantial evidence. In the present case,
both are entirely lacking. Mere insinuations cannot meet the burden of proof
which rests on the Claimants»’.

Thus, the burden of proof for existing corruption allegations lies with the
party relying on such misconduct. Shifting of the burden of proof, although
discussed in academic literature, is yet to be applied in practice by investment
arbitration tribunals.

The situation in regard to the standard of proof, i.e. how much evidence
is needed to establish either an individual issue or the party’s case as a
whole is somewhat more difficult. Already a general issue in international
arbitration — in that the «degree of proof that must be achieved in practice
before an international arbitral tribunal is not capable of precise definition»’ —
the standard of proof for allegations of corruption is even more problematic
as on the one hand it arguably requires more convincing evidence than just a
balance of probabilities’, and on the other hand, as numerous tribunals stated,
«it is generally difficult to bring positive proof of corruption»’.

' Wena Hotels Ltd. v. Arab Republic of Egypt, Award, T 77 (emphasis added).

Jan Oostergetel and Theodora Laurentius v. The Slovak Republic, Final Award, { 303 (em-
phasis added).

> N. Blackaby, C. Partasides, A. Redfern & M. Hunter, Redfern and Hunter on International
Arbitration, 6" ed., Oxford: Oxford University Press, 2015, p. 388.

See, e.g.: Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, Award
(1 June 2009) <https://www.italaw.com/sites/default/files/case-documents/ita0786_0.pdf>
(last accessed — 18 February 2018), 1 325—326; Wena Hotels Ltd. v. Arab Republic of Egypt,
Award, || 116—117; EDF (Services) Ltd. v. Romania, Award, | 221 <https://www.italaw.com/
sites/default/files/case-documents/ita0267.pdf> (last accessed — 18 February 2018) (Tribu-
nal requesting «clear and convincing evidence»); Oil Fields of Texas, Inc. v. Iran et al., Iran-
US Claims Tribunal, Case No. 43, Award No. 258-43-1 (8 October 1986), T 25, Yearbook
Commercial Arbitration, Vol. XII (1987), p. 288.

See, e.g.: Jan Oostergetel and Theodora Laurentius v. The Slovak Republic, Final Award, { 303;
see further: A. Mourre, Arbitration and Criminal Law: Reflections on the Duties of the Arbi-
trator, Arbitration International, Vol. 22 (2006), Issue 1, p. 102 (advocating for a lower stan-
dard of proof for corruption allegations due to the hidden nature of corruption).
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Turning to the legal basis, and taking ICSID arbitration as an example,
the ICSID Convention and the ICSID Arbitration Rules do not provide for
any particular provision on the standard of proof. Rather, Arts. 43 to 45 of the
ICSID Convention and Arbitration Rule 34 grant tribunals the discretion to call
upon the parties to produce evidence'. ICSID Tribunals have usually applied
high standards of proof to corruption allegations’, however, in a rather flexible
way’. Somewhat disappointingly, ICSID tribunals have rendered inconsistent
decisions regarding whether a higher standard of proof in cases involving al-
legations of corruption, fraud or illegality, as compared to the «balance of prob-
abilities» standard, is warranted*. More broadly, in reported investment arbitra-
tion case law, the range of standards of proof applied to corruption allegations
varies from no references to any standards at all’®, to applying an «evidentiary
standard»‘, a standard relying on (clear) circumstantial evidence that makes it
reasonable to believe that the facts, as alleged, have occurred’, applying laws
of the common law tradition (i.e. «balance of probabilities» or «preponderance
of the evidence»)® or just establishing a genuine higher standard’.

1

Lamm, Greenwald & Young, Op. cit., p. 331.

> Losco, Charting a New Course: Metal-Tech v. Uzbekistan and the Treatment of Corruption

in Investment Arbitration, p. 46.
Haugeneder, Op. cit., p. 334.

D. Baizeau & T. Hayes, The Arbitral Tribunal’s Duty and Power to Address Corruption Sua
Sponte, in: A. Menaker (ed.), International Arbitration and the Rule of Law: Contribution
and Conformity (= ICCA Congress Series. No. 19), 2017, p. 259; Lamm, Greenwald & Young,
Op. cit., p. 332; R. Kreindler, Competence-Competence in the Face of Illegality in Contracts
and Arbitration Agreements (= Collected Courses of the Hague Academy of International
Law. Vol. 361), Leiden; Boston: Brill, 2013, p. 317.

World Duty Free Company v. Republic of Kenya, Award; Inceysa Vallisoletana S.L. v. Republic
of El Salvador, Award; Wena Hotels Ltd. v. Arab Republic of Egypt, Award.

S 0il Fields of Texas, Inc. v. Iran et al., Award No. 258-43-1, | 25, Yearbook Commercial
Arbitration, Vol. XII (1987), p. 288.

" Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines, ICSID Case
No. ARB/11/12, Award, 479 <https://www.italaw.com/sites/default/files/case-documents/
italaw4114.pdf> (last accessed — 18 February 2018); Metal-Tech Ltd. v. Republic of Uzbeki-
stan, Award, | 243 <https://www.italaw.com/sites/default/files/case-documents/italaw3012.
pdf> (last accessed — 18 February 2018).

See, e.g.: Europe Cement Investment & Trade S.A. v. Republic of Turkey, ICSID Case
No. ARB(AF)/07/2, Award (13 August 2009), { 150—164 <https://www.italaw.com/sites/
default/files/case-documents/ita0311.pdf> (last accessed — 18 February 2018).

’  Libananco Holdings Co. Ltd. v. Republic of Turkey, ICSID Case No. ARB/06/8, Award
(2 September 2011), { 125—126 <https://www.italaw.com/sites/default/files/case-docu-
ments/ita0466.pdf> (last accessed — 18 February 2018).
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For instance, in Siag v. Egypt, the ICSID Tribunal applied a high stan-
dard of proof, e.g., «clear and convincing evidence», which it referred to as
an «American standard», to Egypt’s allegations of fraud'. Of note, the Siag
Tribunal adopted this approach by majority, with Professor Francisco Orrego
Vicufa dissenting and suggesting that arbitral tribunals should have more
discretion in this matter, «in accordance with the circumstances of the case and
the nature of the facts involved»*. The majority’s approach in Siag had also
been adopted by the tribunal in EDFv. Romania’. That «clear and convincing
evidence» standard is required for allegations of corruption remains, neverthe-
less, a minority view in commercial arbitration as well. A 2003 survey of ICC
awards by Antonio Civellaro revealed that out of twenty-five awards analyzed,
only in five instances did the Tribunals adopt this standard of proof®.

However, in Metal-Tech v. Uzbekistan, the tribunal took another approach,
thereby departing from previous ICSID case law, and applied a standard of
«reasonable certainty»’. What is more, the tribunal justified the use of this stan-
dard of proof by referring to the difficulty of proving corruption, stating that
it is «generally admitted that it can be shown through circumstantial evidence»®.
This approach was followed by the Qostergetel v. Slovak Republic’ and Fraport
v. Philippines [11] Tribunals®. Reliance on circumstantial evidence in view of
the difficulties associated with securing direct evidence of corruption raises
a related issue in the discussion about meeting the high standard of proof —
the tribunals need to determine not only who, or to what extent one needs to
prove corruption, but with what kind of evidence. Generally, both tribunals
and commentators agree that the standard of proof can be met by any type of

' Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, Award, 1 325—
326.

Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, Dissenting Opin-
ion of Professor Francisco Orrego Vicuna (11 May 2009), p. 4 <https://www.italaw.com/
sites/default/files/case-documents/ita0787.pdf> (last accessed — 18 February 2018).

> EDF (Services) Ltd. v. Romania, Award, | 221.

See: A. Crivellaro, Arbitration Case Law on Bribery: Issues of Arbitrability, Contract Validity,
Merits and Evidence, in: K. Karsten & A. Berkeley (eds.), Arbitration — Money Launder-
ing, Corruption and Fraud (= Dossiers of the ICC Institute of World Business Law. Vol. 1)
(ICC Publication No. 651), p. 114, 123 ff.

> Metal-Tech Ltd. v. Republic of Uzbekistan, Award, T 243.
¢ Ibidem.
Jan Qostergetel and Theodora Laurentius v. The Slovak Republic, Final Award,  303.

¥ Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines, ICSID Case
No. ARB/11/12, Award,  479.
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evidence, not only direct evidence (be it direct or circumstantial evidence).
These types of evidence should be recognized and accepted by tribunals
«when a party has genuinely encountered problems beyond its control in securing
evidence»'. The threshold for proving corruption, however, remains high.

The divergence between different standards of proof applicable that out-
lined above is clearly summarized in the 7okios Tokelés v. Ukraine Award,
where the arbitral tribunal presided over by Lord Mustill distinguished three
approaches to standard of proof: (i) «the usual standard, which requires the
party making an assertion to persuade the decision-maker that it is more likely
than not to be true»; (ii) «where the dispute concerns an allegation against a
person or body in high authority the burden may be lower, simply because direct
proof is likely to be hard to find»; and (iii) «the standard is higher than the ba-
lance of probabilities»’.

In this regard, a significant number of Tribunals have applied a usual
standard of proof justifying this choice in clear in precise terms, such as in
Libananco v. Turkey® and Rompetrol v. Romania’.

In Libananco v. Turkey the tribunal held that «/i/n relation to the Claimant’s
contention that there should be a heightened standard of proof for allegations of
Wfraud or other serious wrongdoing “, the Tribunal accepts that fraud is a serious
allegation, but it does not consider that this (without more) requires it to apply a
heightened standard of proof. While agreeing with the general proposition that
»the graver the charge, the more confidence there must be in the evidence relied
on*, this does not necessarily entail a higher standard of proof>’.

The tribunal in Rompetrol v. Romania held that «while applying the normal
rule of the ,,balance of probabilities “ as the standard appropriate to the generality
of the factual issues before it, [the Tribunal] will where necessary adopt a more
nuanced approach»®.

" Ch.E Amerasinghe, Evidence in International Arbitration, Leiden; Boston: Martinus Nijhoff

Pub., 2005, p. 138; see further: Rockwell International Systems, Inc. v. Government of the Is-
lamic Republic of Iran, Award No. 438-430-1 (5 September 1989), | 141, Iran-United States
Claims Tribunal Reports, Vol. 23, Cambridge: Grotius Pub. Ltd., 1989, p. 188; Asian Agri-
cultural Products Ltd. v. Republic of Sri Lanka, Final Award,  56.

* Tokios Tokelés v. Ukraine, Award, 1 124.
*  Libananco Holdings Co. Ltd. v. Republic of Turkey, Award, T 125.

*  The Rompetrol Group N.V. and Romania, ICSID Case No. ARB/06/3, Award (6 May 2014),
1 183 <https://www.italaw.com/sites/default/files/case-documents/italaw 1408.pdf> (last
accessed — 18 February 2018).

> Libananco Holdings Co. Ltd. v. Republic of Turkey, Award, T 125 (emphasis added).
S The Rompetrol Group N.V. and Romania, Award, T 183.
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This solution is justified for two reasons. The first is the nature of corrup-
tion that is characterized by secrecy and low availability of evidence, given
the precautions taken to conceal such offenses. Indeed, demanding a higher
evidentiary standard for such acts would inevitably make any demonstration
of corruption a chimera. It would become impossible for the parties to prove
corruption and render arbitral tribunals powerless to effectively fight this
curse, thereby undermining the validity of awards'.

The second reason apparently originates from common law, that considers
the two standards mentioned above: the standard dubbed «balance of prob-
abilities» used in civil matters and the one known as «proof beyond reasonable
doubt», applied in criminal matters.

Of note, in the most recent Spentex v. Uzbekistan Award, the Tribunal has
reportedly adopted a rather novel « flexible approach» taking into account the
evidence and the manner in which it was obtained «from a holistic perspective»,
including the extent of parties’ co-operation during the fact-finding phase
of the arbitration’. The Tribunal was also notable for adopting a «connect-
ing the dots» method as the appropriate standard of proof rather than «clear
and convincing evidence» or «preponderance of evidence», as advocated by the
parties®. In practical terms, this translated into looking at various «red flags»
evidencing corruption.

In conclusion, a single standard of proof should arguably not be applied
to all matters and arguments advanced by the parties, precisely because of
the varying degree of readiness of evidence. Even within the group of «fraud,
corruption and illegality» arguments, one could reason that the standard of
proof for fraud should be higher than for corruption, as fraud, by definition,
involves only one party (e.g., the Claimant) engaging in a misrepresentation
towards Respondent, that the latter then discovered. In most instances of
corruption, however, both parties may well have reasons to conceal cor-
rupt activity, rendering the proof of corruption more difficult. This also

C. Rose, Questioning the Role of International Arbitration in the Fight against Corruption,
Journal of International Arbitration, Vol. 31 (2014), Issue 2, p. 183—264.

See: V. Djanic, In Newly Unearthed Uzbekistan Ruling, Exorbitant Fees Promised to Con-
sultants on Eve of Tender Process Are Viewed by Tribunal as Evidence of Corruption, Lead-
ing to Dismissal of All Claims under Dutch BIT (22 June 2017) <https://www.iareporter.
comy/articles/in-newly-unearthed-uzbekistan-ruling-exorbitant-fees-promised-to-consul-
tants-on-eve-of-tender-process-are-viewed-by-tribunal-as-evidence-of-corruption-leading-
to-dismissal-of-all-claims-under-dutch/> (last accessed — 18 February 2018).

See ibidem; K. Betz, Proving Bribery, Fraud and Money Laundering in International Ar-
bitration: On Applicable Criminal Law and Evidence, Cambridge: Cambridge University
Press, 2017, p. 131.
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resonates well with the argument that unlike fraud, corruption — by defini-
tion — involves two parties — the «giver» and the «receiver». Put differently,
establishing corruption as a matter of fact is difficult, and direct (let alone
«clear and convincing») evidence might simply not be available, or at least
not reasonably available.

In this regard, even if tribunals ordered the production of relevant docu-
ments that could and probably would prove corruption, the party ordered to
do so will usually not cooperate. Drawing negative inferences, a technique
often used by tribunals to conclude that the document not produced is sup-
portive of the argument that the document sought might disprove, has its
limitations in that such inferences may only be drawn when a «logical nexus
between the probable nature of the documents withheld and the inference derived
therefrom» exists'.

By default, therefore, putting an additional burden on one of the parties,
at least when it comes to proving corruption, would be inappropriate.

3. Corruption as a «Shield» and a «Sword»

The relatively recent «backlash» against investment arbitration, already
widely discussed in academic commentary’, and the corresponding negative
stances of several governments, going as far as denouncing and withdrawing
from ICSID’, the rise of jurisdictional, admissibility and merits objections by
the Respondent States with respect to the conduct of the investor®, and — less

W.L. Craig, W.W. Park & J. Paulsson, International Chamber of Commerce Arbitration,
3"ed., Oceana Pub., 2000, p. 451.

? See generally: M. Waibel, A. Kaushal, K.-H.L. Chung & C. Balchin (eds.), The Backlash
against Investment Arbitration: Perceptions and Reality, Alphen aan den Rijn: Kluwer Law
International, 2010.

See, e.g.: Gobierno Bolivariano denuncia convenio con Ciadi: Comunicado del Ministe-
rio del Poder Popular para Relaciones Exteriores de la Republica Bolivariana de Venezu-
ela (28 January 2012) <http://www.cadtm.org/Gobierno-Bolivariano-denuncia> (last ac-
cessed — 18 February 2018). Remarkably, according to the Venezuelan Ministry of Foreign
Affairs’ press-release, ICSID tribunals «have ruled 232 cases in favor of transnational interests
out of the 234 cases filed throughout its history» (free translation from Spanish). It remains un-
clear how did the Ministry arrive at such calculation, which is quite obviously misrepresent-
ed. See further: J.C. Bernal Rivera & M. Viscarra Azuga, Life after ICSID: 10™ Anniversary
of Bolivia’s Withdrawal from ICSID (12 August 2017) <http://arbitrationblog.kluwerarbi-
tration.com/2017/08/12/life-icsid- 10th-anniversary-bolivias-withdrawal-icsid/> (last ac-
cessed — 18 February 2018).

On overview of defenses and counter-arguments raised by Respondent States in investment
arbitration, see: A. Martinez, Chapter 13. Invoking State Defenses in Investment Treaty Ar-
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frequently — counter-claims against the investor', arguably evidence that the
investment arbitration system is far from one-sided.

One such common defense or objection raised by Respondent States is
the «unclean hands» doctrine (of which corruption is arguably part). While
case law and academic commentary remains divided as to whether this doc-
trine is a general principle of international law’, it is noteworthy that only
corruption (as opposed to fraud or illegality of investment) possesses a binary
aspect to it, in that it can be raised from either side of the dispute. Indeed,
while historically corruption was raised by Respondent States as an «ultimate»
defense (or «shield») against the investor’s claims, corruption has also been
used as an offensive argument by the investors (as a «sword»), presented as
a wrongdoing by the Respondent States in breach of the applicable invest-
ment treaty — with the caveat that to date there have been no reported cases
where the same instance of corruption was used both as a «shield», and as a
«sword». Put differently, when used as a «sword», the corruption line of argu-
mentation would refer either to solicitation of bribes by a State official (and,
logically, unconsummated corruption), or an unlawful act attributable to the
Respondent State following an instance of corruption by a third party, acting
in its own interest (and logically against the interest of the claimant investor).

bitration, in: M. Waibel, A. Kaushal, K.-H.L. Chung & C. Balchin (eds.), The Backlash
against Investment Arbitration: Perceptions and Reality, p. 315—338.

See generally: D. Atanasova, A.M. Benoit & J. Ostiansky, The Legal Framework for Counter-
claims in Investment Treaty Arbitration, Journal of International Arbitration, Vol. 31 (2014),
Issue 3, p. 357—391.

> See, e.g.: Yukos Universal Limited (Isle of Man) v. The Russian Federation, UNCITRAL, PCA
Case No. AA 227, Final Award (18 July 2014), { 1358—1363 <https://www.italaw.com/sites/
default/files/case-documents/italaw3279.pdf> (last accessed — 18 February 2018); Guy-
ana v. Suriname, PCA, Award (17 September 2007), 1 418, Reports of International Arbi-
tral Awards / Recueil des Sentences Arbitrales, Vol. XXX (2012), p. 115—117 <http://legal.
un.org/riaa/cases/vol_XXX/1-144.pdf> (last accessed — 18 February 2018); Niko Resources
(Bangladesh) Ltd. and People’s Republic of Bangladesh, Bangladesh Petroleum Exploration &
Production Co. Ltd. («Bapex») and Bangladesh Oil Gas and Mineral Corp. («Petrobangla»),
Decision on Jurisdiction, | 477 <https://www.italaw.com/sites/default/files/case-docu-
ments/italaw6322 0.pdf> (last accessed — 18 February 2018); Draft Articles on Responsi-
bility of States for Internationally Wrongful Acts (November 2001), Commentary to Ch. V,
19, Yearbook of the International Law Commission, Vol. 11 (2001), Part Two: Report of
the Commission to the General Assembly on the work of its fifty-third session, NY; Gene-
va: UN, 2007, p. 72 <http://legal.un.org/docs/?path=.. /ilc/publications/yearbooks/english/
ilc_2001_v2_p2.pdf&lang=EFSRAC> (last accessed — 18 February 2018); but see, e.g.: Ru-
soro Mining Ltd. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/12/5, Award
(22 August 2016), 1 492 <https://www.italaw.com/sites/default/files/case-documents/ital-
aw7507.pdf> (last accessed — 18 February 2018).
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As mentioned, historically and statistically, corruption remains over-
whelmingly a defense for Respondent States'. Indeed, as early as in 1992,
corruption was at the limelight of Egypt’s defenses, and vigorously rebutted
by the claimant, SPP’. Perhaps somewhat disappointedly, corruption was not
given sufficient attention by the majority of the Tribunal, but featured promi-
nently in the dissenting opinion of Mr. El Mahdi, Egypt-appointed arbitrator,
who apparently concluded that claimant did engage in corrupt behavior’.

From Respondent State’s side, corruption as a «shield» can then be raised
at various junctions: jurisdiction, admissibility or merits of the case. In gen-
eral, in bifurcated ICSID proceedings, the parties are free to plead corruption
allegations both, at the jurisdictional and the merits phase®.

For instance, in African Holding Company v. Congo Respondents relied on
allegations of corruption purportedly carried out by Claimants to undermine
the Tribunal’s jurisdiction over the dispute’.

On the other hand, in Azpetrol v. Azerbaijan, it was the Claimants’ lead
witness who revealed that Claimants have bribed Azerbaijani officials’. These
admissions led to Azerbaijan’s objection regarding the admissibility of the
claims on grounds that the investment was tainted by corruption and the
Claimants’ conduct violated international public policy’.

Finally, though Respondent argued that its defense on corruption was an
objection to jurisdiction, the Tribunal in Malicorp v. Egypt held that «defects

' See: A.J. Menaker & B.K. Greenwald, Proving Corruption in International Arbitration, in:

D. Baizeau, R.H. Kreindler (eds.), Addressing Issues of Corruption in Commercial and In-
vestment Arbitration (= Dossiers of the ICC Institute of World Business Law. Vol. 13) (ICC
Publication No. 768E), p. 77—102.

Southern Pacific Properties (Middle East) Ltd. v. Arab Republic of Egypt, Decision on Juris-
diction, { 204.

Southern Pacific Properties (Middle East) Ltd. v. Arab Republic of Egypt, Dissenting Opinion of
Mohamed El Mahdi (20 May 1990),  XI, ICSID Review — Foreign Investment Law Jour-
nal, Vol. 8 (1993), Issue 2, p. 489—493 <https://www.italaw.com/sites/default/files/case-
documents/italaw6314.pdf> (last accessed — 18 February 2018).

Kendra & Bonini, Op. cit., p. 442; Haugeneder, Op. cit., p. 331.

African Holding Company of America, Inc. and Société Africaine de Construction au Congo
S.A.R.L. v. La République démocratique du Congo, Sentence sur les déclinatoires de
compétence et la recevabilité, T 52, 55 <https://www.italaw.com/sites/default/files/case-
documents/ita0016.pdf> (last accessed — 18 February 2018).

Azpetrol International Holdings B.V., Azpetrol Group B.V. and Azpetrol Oil Services Group B.V.
v. The Republic of Azerbaijan, Award, | 6 <https://www.italaw.com/sites/default/files/case-
documents/ita0059.pdf> (last accessed — 18 February 2018).

7 Ibid., T 7.
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undermining the validity of the substantive legal relationship, which is the subject
of the dispute on the merits, do not automatically undermine the validity of the
arbitration agreement. Thus, an arbitral tribunal is competent to decide on the
merits even if the main contract was entered into as a result of misrepresentation
or corruption»'.

However, the stakes being high, a confirmation of corruption generally
leads to a dismissal of the claims, no matter whether the issue is treated as a
matter of jurisdiction, admissibility, or merits. Even though tribunals struggle
with where to address the issue, and it depends on the predominant context,
the outcome will largely be the same and a finding of corruption will influence
the outcome of the arbitral proceedings’.

An allegation of corruption can also take the form of a «<sword», e.g. where in-
vestors assert that bribe solicitation led to (or constituted) a breach of the State’s
international obligations. To date, there are only five instances where claimants
invoked corruption in their argumentation as to the liability of the Respondent
State, either as a standalone offense, or as a contributory element to an offense:

(i) Methanex v. United States, where the claimant asserted regulations
harmful to its investment were enacted further to illicit campaign contribu-
tions by a third party to the then governor of California in order to confer
with a principal US producer of ethanol’;

(ii) F-W Oil Interests v. Trinidad and Tobago, where bribes were allegedly
solicited by the host State’s official during the investor’s negotiation of an oil
& gas development project’;

' Malicorp Limited v. The Arab Republic of Egypt, ICSID Case No. ARB/08/18, Award (7 Feb-
ruary 2011), { 119 <https://www.italaw.com/sites/default/files/case-documents/ita0499.
pdf> (last accessed — 18 February 2018).

See: Baizeau & Hayes, Op. cit., p. 225; M. Scherer, Circumstantial Evidence in Corruption
Cases before International Arbitral Tribunals, International Arbitration Law Review, Vol. 5
(2002), Issue 2, p. 29—40 <https://www.trans-lex.org/107450/_/scherer-matthias-circum-
stantial-evidence-in-corruption-before-international-tribunals-in:-international-arbitra-
tion-law-review-issue-2-london-2002/> (last accessed — 18 February 2018); in general, see:
Y. Banifatemi, The Impact of Corruption on «Gateway Issues» of Arbitrability, Jurisdiction,
Admissibility and Procedural Issues, in: D. Baizeau, R.H. Kreindler (eds.), Addressing Is-
sues of Corruption in Commercial and Investment Arbitration (= Dossiers of the ICC In-
stitute of World Business Law. Vol. 13) (ICC Publication No. 768E), p. 17.

Methanex Corp. v. United States of America, Final Award of the Tribunal on Jurisdiction and
Merits, Part I — Preface, 1 7 (p. 4) <https://www.italaw.com/sites/default/files/case-docu-
ments/ita0529.pdf> (last accessed — 18 February 2018).

Y F-W Oil Interests, Inc. v. The Republic of Trinidad and Tobago, Award, T 49—50, 210—211
<https://www.italaw.com/sites/default/files/case-documents/ita0350.pdf> (last accessed —
18 February 2018).
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(iii) Rumeli v. Kazakhstan, where it was alleged that a Kazakh judge so-
licited a bribe from the investors to hamper the forceful seizure of their in-
vestment';

(iv) EDF v. Romania, where the Prime Minster of Romania allegedly
solicited a bribe to extend the investment agreement’; and

(v) RSM v. Grenada, where it was alleged that the investor’s competitor
bribed the host State’s official to deny a license to the investor’.

Empirically, it is far more common for corruption to be raised as a «shield»
by Respondent States, to defend themselves against an investment claim,
rather than a «sword» by Claimants, as a substantive breach by the State of its
international obligations. One explanation to this may lie in the asymmetrical
nature of the majority of international investment agreements imposing most
of legal obligations not on the foreign investors, but on host States‘. Further-
more, raising corruption as a «sword» — either arguing that a State official
took a bribe from a third party, as a result of which Claimant’s rights were
impaired, or purporting that due to Claimant’s unwillingness to give a bribe
its rights were impaired — may well incentivize the Respondent State or even
the Tribunal (sua sponte) to look into potential misconduct by the Claimant
itself, effectively transforming corruption from a «sword» to a «shield».

4. The Dark Side of the Moon —
What Consequences for the State?

«Investment arbitration has initiated and led the movement of zero toler-
ance towards corruption»’, wrote Juan Ferndndez-Armesto in his 2015 article

' Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v. Republic of
Kazakhstan, Award, | 655 <https://www.italaw.com/sites/default/files/case-documents/
ita0728.pdf> (last accessed — 18 February 2018).

> EDF (Services) Ltd. v. Romania, Award, | 221.
> RSM Production Corp. v. Grenada, Award, 1 5.1.4.

A. Newcombe & J.-M. Marcoux, Case Comment: Hesham Talaat M. Al-Warraq v. Republic
of Indonesia: Imposing International Obligations on Foreign Investors, ICSID Review — For-
eign Investment Law Journal, Vol. 30 (2015), Issue 3, p. 525—532; in contrast, see: Hesham
T. M. Al Warraq v. Republic of Indonesia, UNCITRAL, Final Award (15 December 2014),
11 663, 667 <https://www.italaw.com/sites/default/files/case-documents/italaw4164.pdf>
(last accessed — 18 February 2018) (where the Tribunal elevated the positive obligation of
the foreign investor to respect the law of the Host State, as well as public order and morals,
contained in Art. 9 of the OIC Agreement to «a treaty obligation binding the investor in an in-
vestor state arbitration»).

See: Ferndndez-Armesto, Op. cit., para. 31.
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on the effects of a positive finding of corruption in arbitral proceedings.
It would seem a reasonable expectation for the reader of this passage to
then be presented with a suggestion that this zero-tolerance approach ap-
plies both to the claimant investor and to the Respondent State. Alas. As
highlighted in the introduction to this article, academic discussion on the
consequences of a finding of corruption for the State is to date very limited.
This is all the more so perplexing as several scholars have made remarks that
respondents’ defenses of corruption advanced in order to dismiss the claim,
where respondents were involved in one way or another in the instance of
corruption, would be «unseemly»'.

In this part, the authors first tackle the issue of State responsibility in
international law for corruption (Sec. 4.1), and then establish the toolset
available to arbitrators in investment cases when dealing with instances of
corruption (Sec. 4.2).

4. 1. State Responsibility for Corruption

«States can act only by and through their agents and representatives»,
opined the PCIJ in its German Settlers in Poland Advisory Opinion nearly
a century ago’ — a principle that was later transposed in the ILC Articles
on State Responsibility’. It would therefore seem logical that a State
be held responsible for the corrupt actions of its officials, even if those
were undertaken for private gain. Yet, while it appears hardly contested
that the very act of corruption is an international wrong*, uncertainties

' G. Born, Bribery and an Arbitrator’s Task (11 October 2011) <http://arbitrationblog.kluw-
erarbitration.com/2011/10/11/bribery-and-an-arbitrators-task/> (last accessed — 18 Feb-
ruary 2018).

> German Settlers in Poland, Advisory Opinion, 1923, P.C.I.J., Ser. B, No. 6, p. 22 <http://
www.icj-cij.org/files/permanent-court-of-international-justice/serie_ B/B_06/Colons_al-
lemands_en_Pologne_Avis_consultatif.pdf> (last accessed — 18 February 2018); see al-
so: H. Kelsen, Pure Theory of Law, Trans. by M. Knight, Berkeley: University of California
Press, 1967, p. 290—312.

Draft Articles on Responsibility of States for Internationally Wrongful Acts (November 2001),
Arts. 4, 5 and 7, Yearbook of the International Law Commission, Vol. IT (2001), Part Two:
Report of the Commission to the General Assembly on the work of its fifty-third session,
p. 40, 42, 45.

Betz, Op. cit., p. 5. Of note, Bernardo Cremades highlights an important distinction between
commercial and investment arbitration matters dealing with public policy questions (of which
corruption would be part of): as there is no means to review an ICSID award on grounds of
public policy, contrary to commercial arbitral awards that can be set aside on such grounds
under the New York Convention and the UNCITRAL Model Law, issues relating to public
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remain as to whether a State is responsible for such an act, perpetrated
by a State official'.

The authors posit that two separate scenarios should be analyzed when
discussing the issue of state responsibility for corruption: (1) extortion of
a bribe by a public official; and (2) the failure of the State to investigate a
reported instance of corruption and / or prosecute the parties involved.

4.1.1. State Responsibility for Extortion of a Bribe by a Public Official

Under the first scenario, while it may seem on its face that an extortion
of a bribe by a public official would indisputably be attributable to the State,
the reality is far more nuanced. The basic tenet is the well-settled principle
of international law, as embodied in Arts. 4, 5 and 7 of the ILC Articles on
Responsibility of States for Internationally Wrongful Acts, that a State is
responsible for acts committed by its officials in their official capacity, even
when they exceed their authority or contravene instructions’.

In this regard, it is notable that Bernardo Cremades opined in an article
preceding any jurisprudence confirming the application of this principle to
acts of corruption, that «if a public official accepts a bribe to exercise his public
duties in a certain manner, for example by smoothing the regulatory path for a
foreign investment, then the acts of that official are attributed to the State itself
in public international law»’.

Nevertheless, this view is not unanimous, and some suggest that since
solicitation and acceptance of a bribe is never «cloaked with governmental

policy «must be examined by the arbitral tribunal... or they will not be examined at all» (Cre-
mades, Op. cit., p. 212).

Of note, there is a clear distinction between international legal obligations incumbent on
States ex contractu or ex delicto, e.g. the primary rules, and the rules of state responsibility,
e.g. secondary rules (see: J. Crawford, State Responsibility: The General Part, Cambridge:
Cambridge University Press, 2013, p. 38). Of interest, some scholars also highlight the in-
terplay between the responsibility of a State in general international law (including, most-
ly, towards other States), and in investment law (to investors) (see: Z. Douglas, The Hybrid
Foundations of Investment Treaty Arbitration, British Yearbook of International Law, Vol. 74
(2003), p. 184).

Draft Articles on Responsibility of States for Internationally Wrongful Acts (November 2001),
Arts. 4, 5 and 7, Yearbook of the International Law Commission, Vol. IT (2001), Part Two:
Report of the Commission to the General Assembly on the work of its fifty-third session,
p. 40, 42, 45; see also: J. Crawford, The International Law Commission’s Articles on State
Responsibility: Introduction, Text and Commentaries, Cambridge: Cambridge Universi-
ty Press, 2002, p. 106—109; M. N. Shaw, International Law, 6" ed., Cambridge: Cambridge
University Press, 2008, p. 786.

Cremades, Op. cit., p. 215.
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authority», a condition for an act to be deemed a State act under Art. 7
of the ILC Articles on State Responsibility', such act cannot be deemed
attributable to the State’. This appears to be an overly simplistic approach.
Indeed, one can envisage a multitude of scenarios whereby a govern-
ment official soliciting a bribe either exercises his public duties or, at
the very least, purports to do so, thereby inducing the bribe-giver into
believing that he is dealing with an official cloaked with governmental
authority.

The decision of the Iran-US Claims Tribunal in Yeager v. Iran’ is illus-
trative here. In that case, the Tribunal was confronted with two successive
instances of corruption: one by an Iran Air agent who demanded from the
complainant extra money to issue an air ticket, and another by uniformed
officers of the Revolutionary Guard, exercising customs functions, who
«seized» (simply stole) the cash that the complainant had on him dur-
ing a pre-flight inspection. Deciding on whether either of these acts was
attributable to the State, the Tribunal looked at whether the Iranian of-
ficials represented to act on behalf of the State — this was the case with
the Revolutionary Guards (who invoked their purported customs powers
to undertake a pre-flight inspection), but not the case with the Iran Air
agent, who solicited the bribe in his personal capacity’.

As to investment arbitration jurisprudence, the Award in EDFv. Romania
is a noteworthy contribution to the topic of State responsibility for corruption.
Although in this case corruption was raised as an offense by the investor
(arguably making the precedent less relevant as compared to cases where
Respondent States raised corruption as a bar to jurisdiction or admissibility
of the investor’s claims), the Tribunal importantly found that solicitation of a
bribe by a State agency would be a «violation of the fair and equitable treatment
obligation owed to the claimant pursuant to the BIT as well as a violation of

' See: Petrolane, Inc. v. Government of the Islamic Republic of Iran, Iran-United States Claims

Tribunal Reports, Vol. 27, Cambridge: Grotius Pub. Ltd., 1992, p. 92.

See: A.P. Llamzon, Corruption in International Investment Arbitration, Oxford: Oxford
University Press, 2014, para. 10.93; B. Greenwald, The Viability of Corruption Defenses in
Investment Arbitration When the State Does Not Prosecute (15 April 2015) <https://www.
ejiltalk.org/the-viability-of-corruption-defenses-in-investment-arbitration-when-the-state-
does-not-prosecute/> (last accessed — 18 February 2018).

* Yeager v. Islamic Republic of Iran, Partial Award No. 324-10199-1 (2 November 1987),
Iran-United States Claims Tribunal Reports, Vol. 17, Cambridge: Grotius Pub. Ltd., 1988,
p. 92—112.

* Ibid., p. 110—111.
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international public policy»'. Here, thus, State responsibility was triggered by
an unconsummated instance of bribery’.

Next, in World Duty Free, the Tribunal deemed that «/t/here is no warrant
at English or Kenyan law for attributing knowledge fo the state (as the otherwise
innocent principal) of a state officer engaged as its agent in bribery»’. The Tri-
bunal continued, stating that the corrupt act of an incumbent President is
not attributable to the State itself, as «the law protects not the litigating parties
but the public; or in this case, the mass of tax-payers and other citizens making
up one of the poorest countries in the world»*.

While at first blush, this Award would seem to undermine the proposition
of State responsibility for corruption, one should not, however, overestimate
the importance of this Award. Indeed, it appears that the Tribunal there
did not venture into an analysis of state responsibility for corruption under
international law, rather limiting its findings to English and Kenyan law.
This may well be due to the fact that the jurisdictional basis of the dispute at
hand was contractual, as opposed to treaty-based. Indeed, were the dispute
is treaty-based, international law would have been part of the applicable law’,
thus potentially resulting in a different conclusion on State responsibility®.

EDF (Services) Ltd. v. Romania, Award, | 221. In the same paragraph, the Tribunal (quot-
ing Claimant’s Post-Hearing Brief (8 December 2008), | 167) further observed that if the
discretion of a host State is exercised on the basis of corruption, then «a fundamental breach
of transparency and legitimate expectations» occurs.

Some authors draw parallels between the EDFv. Romania Award and the Caire case, whereby
Mexican army officers, acting outside of their competence, in violation of orders, yet under
the cover of their status (including by wearing a uniform), unsuccessfully extorted money
from a French national and later on murdered him (see: Llamzon, Op. cit., para. 10.53 (re-
ferring to: Estate of Jean-Baptiste Caire (France) v. United Mexican States, Reports of Interna-
tional Arbitral Awards / Recueil des sentences arbitrales, Vol. V (1929), p. 516—534 <http://
legal.un.org/docs/?path=../riaa/cases/vol_V/516-534 Caire.pdf&lang=E> (last accessed —
18 February 2018)).

World Duty Free Company v. Republic of Kenya, Award, | 185 <https://www.italaw.com/doc-
uments/WDFv.KenyaAward.pdf> (last accessed — 18 February 2018).

* Tbid., 1 181.
> See: R.D. Bishop, J.R. Crawford & W.M. Reisman, Foreign Investment Disputes: Cases, Ma-

terials and Commentary, 2" ed., Alphen aan den Rijn: Kluwer Law International, 2014,
p. 624; see further: Llamzon, Op. cit., para. 10.32 (where the author argues that the prece-

dential value of World Duty Free should not be overestimated).

In this regard, see a comparative analysis on how corruption is dealt with in commercial and
investment arbitration in: Cremades, Op. cit., p. 210. In particular, he notes that as «invest-
ment arbitration is permeated by public international law... this set it apart from international
commercial arbitration in may significant aspects».
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More recently, in Metal-Tech, the Tribunal merely hinted that the State
will not remain unpunished for a proven instance of corruption, but limited
the said punishment to a costs order'. It remains unclear whether the Tribunal
in this case attributed corruption to the State merely for the purposes of an
adverse costs order, or largely implied that the State is liable for corruption.

Finally, in the Spentex v. Uzbekistan matter, it would appear that the
Tribunal did not delve into State responsibility for corruption in great detail.
Rather the Tribunal has seemingly attributed corruption to both Claimant (by
dismissing its claims) and Respondent (by blaming Respondent for failure
to prosecute or even investigate, and adopting a creative approach to costs
allocation, as discussed below)’.

The prevailing reluctance of tribunals to address the issue of State re-
sponsibility for a consummated act of corruption, at least prior to the Spentex
Award, led some scholars to opine that the one-sided «sanctioning regime car-
ries the implicit conclusion that host States are not internationally responsible for
corruption in which its public officials [are] complicit>’. Arbitrators, too, have
underscored the «powerful position» that a Respondent State would find itself
in if the legality of the investor’s conduct is considered at the jurisdictional
stage, whereas the legality of the host State’s conduct is dealt with (if the
jurisdictional hurdles are cleared) at the merits stage®.

The interim conclusion as to the State responsibility for solicitation
of bribes by the State’s public officials would then be two-fold. Assuming
the bribe was unconsummated, as was the case in EDF v. Romania, the
responsibility of the State is clearly established. No conclusive response
can be given however in case of a consummated bribe — both jurisprudence
and academic literature have not settled on whether such an act would be
attributable to the State. The authors lean toward the view that the distinction
between unconsummated and consummated acts of corruption is somewhat

' See: Metal-Tech Ltd. v. Republic of Uzbekistan, Award, T 422 («The law is clear — and rightly
so — that in such a situation [of an investment tainted by corruption] the investor is deprived of
protection and, consequently, the host State avoids any potential liability. That does not mean,
however, that the State has not participated in creating the situation that leads to the dismissal
of the claims. Because of this participation, which is implicit in the very nature of corruption, it
appears fair that the Parties share in the costs»).

As reported in: Betz, Op. cit., p. 131.
Llamzon, Op. cit., para. 10.06; see also: Ibid., para. 10.94.

* Fraport AG Frankfurt Airport Services Worldwide v. The Republic of the Philippines, ICSID
Case No. ARB/03/25, Dissenting Opinion of Mr. Bernardo M. Cremades (19 July 2007),
11 37—38 <https://www.italaw.com/sites/default/files/case-documents/ita0340.pdf> (last
accessed — 18 February 2018).
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artificial — what matters for purposes of State responsibility is a representation
made by the «receiver» of the bribe that he is acting on behalf of the State, or
cloaked with the authority of the State.

4.1.2. State Responsibility for Failure to Investigate and / or Prosecute
a Reported Instance of Corruption

Moving now to the second scenario, the question of whether the State
is responsible for a failure to investigate, let alone prosecute, an instance of
corruption, remains unsettled in jurisprudence and doctrine. Moreover, lines
are yet to be drawn as to what would constitute a «failure»:

* is it any attempt to investigate; or

* asuperficial investigation;

» what if a successful investigation is not followed by prosecution; or

» what if the prosecution leads to a new act of corruption, now to avoid
liability of the public official initially involved?

In fact, it is remarkable that no reported investment arbitration case con-
tains references to the States actually taking prosecutorial actions with respect
to the official involved in alleged instances of corruption. To the contrary,
various Tribunals have repeatedly noted — as a mere observation or with a cer-
tain degree of reprimand — the failure of States to undertake any attempts to
prosecute the alleged culprit, as in Wena', World Duty Free* and Spentex’. The
same sentiment is echoed in academic literature: Betz notes, for instance,
that «the reality in foreign bribery cases is that the recipients of the bribes are
never prosecuted»*. Curiously, but perhaps not inexplicably, parallel criminal
investigations into allegations of corruption are a common occurrence in
commercial arbitration’.

Some authors express the view that a decision by the State not to prosecute
should not equate with acquiescence in corruption, in view of prosecutorial
discretion, higher standards of proof in domestic proceedings than in arbitra-

' Wena Hotels Ltd. v. Arab Republic of Fgypt, Award, 7 116.

2

World Duty Free Company v. Republic of Kenya, Award, 1 180.
See: Betz, Op. cit., p. 134.

Ibid., p. 300; see further: Cremades, Op. cit., p. 218 (noting that «/t/he implications of the
State’s inaction when faced with the corruption of its own officials is a complex subject that awaits
Sfurther development in case law»).

See: S. Besson, Corruption and Arbitration: Impact of Criminal Investigations, in:
D. Baizeau, R.H. Kreindler (eds.), Addressing Issues of Corruption in Commercial and In-
vestment Arbitration (= Dossiers of the ICC Institute of World Business Law. Vol. 13) (ICC
Publication No. 768E), p. 103 (para. 4).
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tion, and limited domestic resources'. However, this suggestion overlooks the
fact that the criticism of Tribunals in the jurisprudence is directed not to the
extent of successful domestic convictions but, most often, the complete lack
of any domestic investigations, let alone prosecutions. Thus, while it may
remain a factual matter whether or not specific (and proven) efforts of a State
to investigate and prosecute instances of corruption are sufficient to allow
a corruption defense in the arbitration proceedings, the State’s reluctance to
demonstrate in good faith that it is genuinely concerned by the matter, beyond
the realm of investment arbitration, should at the very least raise a «red flag»
as to the real intentions of the State.

Conversely, some authors opine that a State can only raise a corruption
defense if it has first demonstrated that it undertook genuine efforts to prose-
cute and punish the culprits’. Although viable, this suggestion is also not
without criticism. On the most generic level, the difficulty of this approach
would lie in the confrontation between the concepts of procedural fairness
and equality of arms (on the one hand), and waiver or acquiescence (on the
other hand). Put differently, while a party can hardly be prevented from raising
a defense from a procedural point of view, it would be for the Tribunal to then
give proper weight to this defense, in view of the party’s prior knowledge of
the facts on which the defense is based on (and perhaps even a failure to act
earlier on this knowledge).

This also raises the issue of timing. Indeed, if demonstrated that a State
was not aware of corruption before the investment arbitration, and that it
did not close its eyes on the same indicia it invokes in the arbitration, then
the requirement to investigate or prosecute can arguably be dispensed with.

Furthermore, one could reasonably question what exactly would con-
stitute «genuine efforts» to uncover an instance of corruption. It is also
plausible that corruption becomes apparent only when specialized legal
counsel are instructed for the purposes of defending the State in an in-
vestment arbitration, especially when such counsel adopt a «no stone left
unturned» approach.

This shows that tying the corruption defense with the State’s prior efforts
to investigate (and / or prosecute) same is essentially a case-specific issue
that would need to be resolved based on individual fact patterns. This is in
contrast with the general principles of responsibility of States for acts of cor-
ruption, analyzed in the preceding sub-section, where the debate is indeed
more legal, than factual.

' See, e.g.: Greenwald, Op. cit.

* Llamzon, Op. cit., p. 281.

175



Sergey Alekhin, Leonid Shmatenko

In conclusion, there is no universal formula as to State responsibility for
corruption under international law. Unconsummated extortion of a bribe
by a public official appears to render the State responsible therefor. In turn,
a consummated bribe demonstrates a remarkable asymmetry in that while
the claimant investor will be liable for corruption resulting in a dismissal of
its claim, the State is likely to avoid liability due to lack of attribution, except
in certain specific factual scenarios.

4.2. Arbitrator’s Toolset

Assuming State responsibility for an act of corruption is established, the
question then arises as to what powers, and specific tools, does an Arbitral
Tribunal have to penalize the State. A comprehensive review of case law and
academic writings reveals the following tentative «toolset».

First, the Tribunal may simply condemn the Respondent State, or the
specific public official involved in corruption. At first blush this may seem as
an attempt by the tribunal to sua sponte extend its jurisdiction to a non-party
to the arbitration. However, making a negative (condemning) statement re-
garding a proven instance of corruption, and, if applicable, naming the public
official involved therein, does not equal prosecution or even sanctioning in
any way that public official. This remains the realm of the Respondent State
and, possibly, other States that may have jurisdiction over this instance of
corruption under an applicable domestic or international legal instrument.
This «tool» from the tribunal’s «toolset» was used in World Duty Free, where
the Tribunal noted that the proven corruption of Respondent’s former Presi-
dent was a «highly disturbing feature», especially in view of the fact that Kenya
was advancing corruption as a blanket defense against the investor’s claims'.
In Spentex, too, the Tribunal has scolded Respondent for the purported role
of its officials in the corrupt behavior, reportedly noting that «it fakes two to
tango», and further reprimanded Respondent for its failure to disclose the
name of the official involved in the corruption plot’.

Understandably, condemnation is unlikely to have any tangible effect
on the Respondent State. While investment arbitration proceedings tend to
be more public than commercial arbitrations, the mere fact that an interna-
tional tribunal has recognized the fact of corruption, and reprimanded the
Respondent State, or the specific public official of that State, in writing may
only translate in public indignation — assuming the fact of corruption was
not previously known or suspected.

' World Duty Free Company v. Republic of Kenya, Award, T 180.
Djanic, Op. cit.

176



Corruption in Investor-State Arbitration — It Takes Two to Tango

Second, the State may be prevented from relying on the corruption de-
fense, if it fails to prosecute the corrupt public official (e.g., to show com-
mitment to fighting corruption), as contemplated (but not implemented,
for unspecified reasons) in Wena v. Egypt. In the Wena Award, the Tribunal
merely noted that Egypt was aware of the alleged instance of corruption, but
failed to prosecute the State official allegedly on the receiving end'.

State courts have also frowned upon non-specific allegations of corrup-
tion not substantiated by any evidence of investigations into the matter. For
instance, the Paris Court of Appeal held in its 14 October 2014 decision in
the Congo v. Commisimpex set-aside proceedings that Congo’s referral to a
general climate of corruption within its government — without specifying
the persons involved in corruption or prosecuting them — were insufficient
grounds to set aside an arbitral award against Congo’.

However, to date no Tribunal has expressly refused to consider a corrup-
tion defense due to the State’s failure to investigate or prosecute it. Moreover,
is a somewhat troubling development (at least from the perspective of cor-
ruption allegations), the Tribunal in Fraport v. Philippines [11] decided not
to entertain claimant’s argument that Philippines should be estopped from
raising an illegality of investment defense since the State did not undertake
any effort to prosecute this matter internally’.

In view of the apparent lack of jurisprudence constante, and moreover the
uncertainty of the legal basis for refusing to consider the corruption defense
absent evidence of prior investigation by the host State, it is unclear whether
this technique will ever attain widespread recognition.

Third, using their broad powers to allocate the costs as they deem fit*, at
least two ICSID Tribunals have taken into account the proven instance of
corruption in deciding that Respondent should bear its own legal costs and

1

Wena Hotels Ltd. v. Arab Republic of Egypt, Award, | 116 («...given the fact that the Egyptian
government was made aware of the agreement by Minister Sultan but decided (for whatever rea-
sons) not to prosecute Mr. Kandil, the Tribunal is reluctant to immunize Egypt for liability in this
arbitration because it now alleges that the agreement with Mr. Kandil was illegal under Egyptian
law»).

See: République du Congo c/ Société Commissions import export (Commisimpex), CA Paris,
1° ch., 14 octobre 2014, n° 13/03410 <https://actuarbitragealtana.files.wordpress.com/
2015/01/10-10-14-congo-v-commisinpex.pdf> (last accessed — 18 February 2018); Cass.
1° civ., 25 mai 2016, pourvoi n° 14-29.264 <https://www.legifrance.gouv.fr/affichJuri Judi.
do?idTexte=JURITEXT000032600571> (last accessed — 18 February 2018).

Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines, ICSID Case
No. ARB/11/12, Award, { 377, 385—386.

* ICSID Convention, Art. 61(2).
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half of the arbitration costs — in Metal-Tech' and Spentex. Indeed, a departure
from the «losing party pays» principle in favor of allocating to costs equally
(or even shifting them further upon Respondent) is in conformity with a
«balancing approach» advocated by some authors’.

Fourth, and finally, the Spentex Award that prompted this article, proposed
a novel and «creative» tool to reprimand the Respondent State complicit in cor-
ruption’. Namely, in addition to allocating the costs, the Tribunal recommended
the State to take specific «compensatory» measures, e.g. by donating reportedly
USS$ 8 million to a UN Development Program Anti-Corruption Fund, with a
threat to make a further adverse costs order in case of non-compliance. Nota-
bly, the Tribunal took into consideration the fact that: (i) Uzbekistan refused
to disclose the names of the State officials involved in the alleged instance of
corruption; and (ii) the State’s own witnesses denied corruption®.

A solution not yet seen in case law, and arguably applicable in only a nar-
row set of circumstances, is the application of the Common law «the loss
lies where it falls» principle. While, as elaborated above, this seems to be the
default view in investment arbitration case law and academic opinion with
respect to the consequences of a positive finding of corruption on the inves-
tor, in the event that the Respondent State may have counter-claims against
the investor, these would arguably also be deemed inadmissible further to the
same positive finding of corruption.

In conclusion, the Tribunals appear to have readily available a number
of tools that they can use to penalize Respondent States for being implicated
in corruption. It would thus seem artificial — if not asymmetric and leaning
to the interests of Respondent States — to merely suggest, as some authors
do, that simply because investors that have engaged in corrupt behavior
lose protection in arbitrating in a neutral forum, will lead to a reduction in
foreign investment and may serve as an «added incentive for governments to
take a harder line on reining in corruption within their own systems»’. A more
immediate reaction to host States’ corrupt behavior is needed.

' Metal-Tech Ltd. v. Republic of Uzbekistan, Award, 1 422.
> See, e.g.: R. Kreindler, Concluding Remarks: Corruption and International Arbitration, in:
D. Baizeau, R.H. Kreindler (eds.), Addressing Issues of Corruption in Commercial and In-
vestment Arbitration (= Dossiers of the ICC Institute of World Business Law. Vol. 13) (ICC
Publication No. 768E), p. 187—193 (looking at the issue from the perspective of the «clean
hands» doctrine).

Djanic, Op. cit.
* Ibidem.
Menaker, Op. cit., p. 75.
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5. Summary and Outlook

While the diverging approaches that the investment arbitration tribunals
take towards the responsibility of Respondent States for acts of corruption
do not allow to speak of any jurisprudence constante, the authors submit that
a positive trend can already be spotted in case law. As the corruption defense
gets closer to being part of a common toolset of Respondent States (and
their counsel) defending themselves against Claimant investors, it is hoped
that the tribunals will also adopt a corresponding toolset to address the is-
sue of corruption in a balanced way by penalizing Respondent States when
circumstances so require.

However, even with such a toolset, tribunals alone may not well be in
a position to address corruption effectively and comprehensively. Prosecu-
torial actions from States themselves are also needed, which raises a host of
questions on the (possibility of) cooperation between tribunals and State
authorities in investigating and prosecuting instances of corruption — a topic
which is outside the scope of the present article.



PA3BUTUE HOPM MEXXAYHAPOAHOIO
CNMOPTUBHOIO NPABA B PELLEHUAX CMTOPTUBHOIO
APBUTPAXHOIO CYAA U OEAEPAJIbHOIO
TPUBYHAJA LUBEVULAPUN B 2016-2017 rr.

JI.A. TIEH1IIOB,
KaHAUIAT IOPUANYECKUX HAYK,
mapTHep opunudeckoi pupmol FRORIEP Legal SA (Kenena)

B cmamve uzyuaromes dena, paspeuientule ¢ yuacmuem pocCcuiicKux cmo-
pon 6 Cnopmuerom apoumpaxcrom cyde (0aree — CAC) u — 6 cayuae nocae-
dyroweeo ocnapusanus peuterus — 6 Pedepanrvrom mpubynane llsetiyapuu
6 2016—2017 ee. B npouecce paccmomperus amux cnopoé CAC u evicuias cy-
Oebnas uncmanyus lleeiyapuu pecyasipno cmaikueaucy ¢ HeodXo0UMOCmvHO
PpeuleHuss mpex nPUHUUNUANBHBIX FOPUOUYECKUX 860npocos: 1) npasomepHocms
NPUMEHEeHUsl K POCCULICKUM CHOPMCMEHAM NPUHUUNG KOAAKMUBHOU omeem-
CMBEHHOCMU ¢ 00HO8DEMEHHBIM B0310ICCHUEM HA HUX OpeMeHU 00KAa3blaHus
COOCMBEeHHOIL HeBUHOBHOCMU, 2) NPABO HAUUOHANbHBIX CHOPMUBHBIX hedepayuil
npedsseasme 6 CAC ucku 6 3auumy npae uHOUBUOYANbHbIX CHOPIMCMEH08, KO-
mopble hopMAbHO He A8ASTHOMCSL CMOPOHOL apOUMPaN}CHO0 pa3dupamesscmea;
u 3) dokazamenvcmeenHas cuaa 00kAados U NOKA3anuil oo NPUCs20il mpemoux
AUY, 0 8ONPOCAM OMBEEMCMEEHHOCIU 3A HAPYUEeHUe AHMUOONUHE08bIX NPAGUL.

B cmamoe obssicnsemcs, nouemy pewenus CAC u @edeparvhoeo mpuby-
Haxa caedyem paccmampusams 6 Kavyecmee UCMoYHUKO8 MeNCcOYHAPOOH020
CHOPMUBHO20 NPABA, A MAKICe AHAAUSUPYEICS UX 3HAYeHUe 015 pa3eUmus
MeNHCOYHAPOOH020 CNOPIMUEHO20 NPABA.

Karouesovie crosa: mexcoyrnapoonoe cnopmueroe npaso,; Lex Sportiva; Cnop-
mueHbLil apoumpaxicholii cyd; doxaad Makaapena; BcemupHulii aHmudonuneo-
8blll KOOeKC,; NPUHUUN «ecmecmeeHHOIl cnpasedaugocmu» («natural justice»);
0MeemcmeeHHOCMb 3a HapyuleHue aHMUOONUH208bIX NPABU.
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DEVELOPMENT OF NORMS OF INTERNATIONAL
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FEDERAL TRIBUNAL RENDERED IN 2016-2017
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The article analyzes cases with the participation of Russian parties, resolved
by the Court of Arbitration for Sport (CAS) and, in case of subsequent appeal,
by the Swiss Federal Tribunal in 2016—2017. While considering these cases, the
CAS and the supreme court authority of Switzerland regularly faced the neces-
sity of resolving three legal questions of principle: 1) the validity of application
to the Russian athletes of the principle of collective responsibility with simulta-
neous imposition on them of the burden of proof of their innocence; 2) the right
of national sport federations to pursue in the CAS claims in defense of rights of
individual athletes, who formally are not parties to the arbitral proceedings;
and 3) the evidentiary value of reports and affidavits of third parties as concerns
responsibility for violations of anti-doping riles.

The article explains why the awards of the CAS and the decisions of the Swiss
Federal Tribunal shall be considered as sources of international sport law, and
analyzes their significance in the development of international sport law.

Keywords: international sports law; Lex Sportiva; Court of Arbitration for
Sport; McLaren Report; World Anti- Doping Code; natural justice; responsibility

forviolations of anti-doping rules.
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1. Benenue

OtcTpaHeHre 3HAYUTEbHOTO YMCIa POCCUMCKUX OJTMMITMILIEB OT y4a-

crud B yieTHUX OauMmnuiickux urpax 2016 r.', a Takxke HEBO3MOXKHOCTD yJa-
CTUSI BCEX POCCUMCKMX MapaIMMITUIALIEB B JIeTHUX [lapanuMmmnuiickux urpax
2016 r. B Puo-ne-2Kaneiipo Ha (hoHe GecriperieIcHTHBIX OOBUHEHMIA B TIpe-
M0JIaraéMOM CYIIIECTBOBAHUM IOCYIapCTBEHHOM MPOrpaMMbl MOIIEPKKHU
JOMMHTA, BBIABMHYTHIX B aapec Poccuiickoit denepaliny B 3araaHbIX Cpel-
CTBax MacCcoBOI MH(OPMALIMK’ 1 B TAK HA3bIBAEMOM «I0KJIa[Ie HE3aBUCHMOTO
mmua» (nanee — JJokian MakiapeHa)®, OBJIEKIIO 3a CO00I MHOTOUMCIEHHBIE
CIIOPBI C YYaCTUEM POCCUNCKUX CTOPOH B CITIOPTUBHOM apOUTPaKHOM CyIie
(Court of Arbitration for Sport (CAS) / Tribunal Arbitral du Sport (TAS))
(manee — CAC)* 1 — B cliy4yae IOCJICAYIOIIEr0 OCIIapUBaHUsl PEILICHUST —

1

IAAF Provisionally Suspends Russian Member Federation: Press Release (13 November
2015) <https://www.iaaf.org/news/press-release/iaaf-araf-suspended> (mocientee moce-
wenne — 19 dpeppans 2018 r.); Decision of the IOC Executive Board Concerning the Par-
ticipation of Russian Athletes in the Olympic Games Rio 2016: IOC Press Release (24 July
2016) <https://www.olympic.org/news/decision-of-the-ioc-executive-board-concerning-
the-participation-of-russian-athletes-in-the-olympic-games-rio-2016> (rocienHee mo-
cemreHue — 19 ¢pespans 2018 1.).

Seppelt H. The Secrets of Doping: How Russia Makes Winners (ARD — 2014) <https://www.
youtube.com/watch?v=iu9B-ty9JCY> (nocnennee nocemeHue —19 despans 2018 r.).

McLaren R.H. The Independent Person Report (18 July 2016) <https://www.wada-ama.
org/sites/default/files/resources/files/20160718_ip_report_newfinal.pdf> (mocnennee mo-
ceteHue — 19 despais 2018 rona); Idem. The Independent Person 2" Report (9 December
2016) <https://www.wada-ama.org/sites/default/files/resources/files/mclaren_report_part
ii_2.pdf> (mocnenHee noceuieHue — 19 despans 2018 r.). [podeccop Puyapa MakiapeH
ObLT Ha3HaueH BceMupHbIM aHTUAONMMHTIOBBIM areHTcTBOM (World Anti-Doping Agency
(WADA)) (nanee — BAIIA) B kauecTBe «He3aBUCUMOro Jula» (independent person) st
pacciieoBaHMsI 3asiBJICHUI 0 MaHUTy IMpoBaHuK Poccuiickoit Deneparimeii mporeccom
JOTIMHT-KOHTPOJISI, KOTOpbIE ObLTH cenaHbl ToKTopoM ['puroprieM PonueHKOBBIM, GBbIB-
1M TUpeKTOpoM MOCKOBCKOI Tabopatopun, akkpeauToBaHHoi BAJIA. DTy 3asiBIeHUsE
ObUT OOHAPOIOBAHBI B TEJIEBU3MOHHOI TiporpamMme CBS «60 Minutes» 8 mast 2016 1. 11 B ra-
3ete «The New York Times» 12 mast 2016 1. Cm.: WADA Names Richard McLaren to Sochi
Investigation Team (19 May 2016) <https://www.wada-ama.org/en/media/news/2016-05/
wada-names-richard-mclaren-to-sochi-investigation-team> (rmocneaHee rnoceueHue —
19 despans 2018 r.).

Cornacto craructuke CAC, u3 26 je1, pacCMOTPEHHBIX CIIEUATBHBIM TOIPa3IeIcHIEM
CAC B Puo-ne-2Kaneiipo, 15 nen ObLIN CBSI3aHBI C POCCUCKMM aTieTaMu (CM.: Activities
of the CAS Divisions at the Olympic Games Rio 2016 <http://www.tas-cas.org/filead-
min/user_upload/Report_on_the_activities_of the CAS_Divisions_at_the 2016 _Rio_
Olympic_Games__short_version__ FINAL.pdf> (mocnenHee nmocemexnue — 19 depains
2018 1.)).
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Pa3BuUTViE HOPM MEXAYHAPOAHOIO CMOPTUBHOIO NPaBa

B @enepanbHoM TpubyHae IBeitnapun (Bundesgericht / Tribunal fédéral)'.
B nporiecce paccmorpenus atux criopoB B 2016—2017 rr. CAC u Beicias
cynebHast nHctanuus LBeitapuy peryasipHO CTaJIKUBAIKCh C HEOOXOI-
MOCTBIO PEIIeHUs TPeX NPUHLMITAAIbHBIX IOPUANYECKUX BOIIPOCOB. Bo-
MEPBbIX, BBIHOCA PELUEHHUS IO UCKAM MHIMBUAYAJIbHBIX aTJIETOB K MEXyHa-
POIHBIM CIIOPTUBHBIM (heiepalivisiM ¢ TpeboBaHMEM 00 MX JIOIYCKe K y4aCTUIO
B tleTHUX Onmumrnuiickux urpax B Puo-ne-XKaneiipo, CAC npuiuioch oLeHu-
BaTh IIPABOMEPHOCTb MPUMEHEHHSI K POCCUIICKMM CITOPTCMEHAM IIPUHIIUIIA
KOJUJIEKTUBHOM OTBETCTBEHHOCTHU C OHOBPEMEHHBIM BO3JIOXKEHMEM Ha HUX
OpeMeHU JoKa3bIBaHUsI COOCTBEHHOI HEBUHOBHOCTH'. BO-BTOpBIX, B criope
IMapamumnuiickoro komuteta Poccnu (manee — I[NKP) ¢ MexxnyHapogHbiM
napanuMnuiickum komurteroMm (nanee — MITK) CAC, a Briocienacrsun u ®Oe-
JepaJIbHBIN TPUOYHAT aHATU3MPOBAJIM MPABO HAILITMOHATBHBIX CIIOPTUBHBIX
denepanmii npenbsapiasaTh B CAC MCKM B 3alIUTY MPaB UHIMBUAYaJIbHBIX
CIIOPTCMEHOB, KOTOPbIe (hOpMaJIbHO HE SIBIISTIOTCS CTOPOHOM apOUTPaXKHO-
ro pasoupareibcTBa’. HakoHell, Kak B ej1ax Mo MCKaM MHAMBUIYaIbHbBIX
POCCUIICKMX CIIOPTCMEHOB, TaK U B JeJlaX 110 MCKAM POCCUMCKUX CIIOPTUB-
HbIx opraHuzaunit CAC oleHMBaJI 10Ka3aTeJIbCTBEHHYIO CHUJTY TOKJIaI0B

CornacHo ct. R28 Konekca cnoptuBHOro apourpaxa mectom apoutpaxa (seat) CAC
cuutaercs Jlozanna, LlBeitapus (Code of Sports-related Arbitration (in force as from
1 January 2017) / Code de I’arbitrage en matiere de sport (entré en vigueur le 1° janvier
2017), Art. R28 <http://www.tas-cas.org/fileadmin/user_upload/Code_2017_FINAL
en_.pdf> (mocnennee nocemenue — 19 despans 2018 r.)). [ToaTomy B cooTBeTCT-
BuM co cT. 176 u 191 mBeitnapckoro MenepanbHOrO 3aKOHA O MEXKIYHAPOTHOM 4acT-
HoMm mipaBe (Bundesgesetz liber das Internationale Privatrecht (IPRG) / Loi fédérale sur
le droit international privé (LDIP) <https://www.admin.ch/opc/fr/classified-compila-
tion/19870312/201704010000/291.pdf> (mocnennee mocemenue — 19 despans 2018 r.))
€ro peleHust MOTyT ObITh 06XanoBaHbl B DenepaabHOM TpUOyHae M0 CTPOro OrpaHu-
YEeHHOMY KPYTY OCHOBaHUI1, mepeyrcaeHHbIX B cT. 190(2) naHHoTro 3aKoHa.

Cwm., HanipuMmep: Anastasia Karabelshikova & Ivan Podshivalov v. Fédération Internationale des
Sociétés d’Aviron (FISA) & International Olympic Committee (10C), CAS OG 16/013, Award
(4 August 2016) <http://jurisprudence.tas-cas.org/Shared%20Documents/OG %2016-013.
pdf> (mocnennee nocewenue — 19 despanst 2018 r.); Yulia Efimova v. Russian Olympic
Committee (ROC), International Olympic Committee (I0C) & Fédération Internationale de
Natation (FINA), CAS OG 16/04, Award (5 August 2016) <http://jurisprudence.tas-cas.
org/Shared%20Documents/OG %2016-004.pdf> (mocnennee nocemenue — 19 denpas
2018 r.).

Russian Paralympic Committee (RPC) v. International Paralympic Committee (IPC), CAS
2016/A/4745, Award (30 August 2016) <http://jurisprudence.tas-cas.org/Shared%20Docu-
ments/4745.pdf> (mocnenHee mocenienue — 19 despanst 2018 r.); BGer 4A_470/2016 vom
03.04.2017 <http://www.servat.unibe.ch/dfr/bger/170403_4A_470-2016.html> (mocienHee
nocemeHue — 19 dpespans 2018 r.).
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O.A. NeHuoB

M TOKA3aHUI O] MPUCSATOM TPEThUX JIMIL 10 BOIIPOCAM OTBETCTBEHHOCTHU
3a HapyllleHUe aHTUIOIMMHIOBBIX TIPABILI'.

ITpuHrMast BO BHUMaHVe MPUHIMITUAIBHBIN XapaKTep 3TUX TPEX BOIIPO-
coB, aHanu3 peweHuit, BbiHeceHHbIX CAC 1 PenepabHBIM TPUOYHATIOM
10 CIIOPaM C yJacTHEM POCCUICKIX cTOPOH B 2016—2017 rr., mpeacraBisieT
3HAYUTEJIbHbIN MHTEPEC C TOYKM 3PEHUSI MX BKJIAIa B pa3BUTHE CUCTEMBbI
MPaBOBOIO PETYIMPOBAHMS MEXAYHAPOIHOM CIIOPTUBHOM NESTEIIBHOCTH.

Taxk, xotsa pemenust CAC 1Mo KOHKpPEeTHBIM CITOpaM He 00j1aJaioT
00s13aTeTbHOM CUJION CyIeOHOTO TIpeleieHTa” U K HUM He NMPUMEHsIeT-
cs1 IOKTPUHA Stare decisis, nexalias B OCHOBE CUCTeMbI 0011Iero Ipasa’,
OHU TPaAUIIMOHHO PACCMAaTPUBAIOTCS B KAUECTBE OMHOTO U3 UCTOYHUKOB
MEXIYHAapOIHOIO CIIOPTUBHOIO IMpaBa‘. ApOUTPBI, paccMaTpUBalole

1

Cwm., HanipuMmep: Russian Weightlifting Federation (RWF) v. International Weightlifting Fede-
ration (IWF), CAS OG 16/009, Award (5 August 2016), T 7.10—7.12 <http://jurisprudence.
tas-cas.org/Shared%20Documents/OG %2016-009.pdf> (mocnenHee nmocemenue — 19 des-
pans 2018 r.); Ivan Balandin v. Fédération Internationale des Sociétés d’Aviron (FISA) & In-
ternational Olympic Committee (10C), CAS OG 16/012, Award (6 August 2016), T 7.27—7.30
<http://jurisprudence.tas-cas.org/Shared %20Documents/OG %2016-012.pdf> (mocnenHee
niocenienue — 19 despans 2018 1.); Natalia Podolskaya & Alexander Dyachenko v. Internatio-
nal Canoe Federation (ICF), CAS OG 16/019, Award (8 August 2016), T 2.11, 7.28 <http://
jurisprudence.tas-cas.org/Shared%20Documents/OG %2016-019.pdf> (Tocnennee moce-
meHue — 19 despanst 2018 r.); International Association of Athletics Federations (IAAF) v.
Russian Athletics Federation (RUSAF) & Anna Pyatykh, CAS 2017/0/5039, Award (18 Au-
gust 2017) <http://www.tas-cas.org/fileadmin/user_upload/Final_award_ 5039 IAAF v._
RUSAF__Anna Pyatykh for publication .pdf> (mocnemtee nocemenue — 19 despais
2018 r.).

> International Association of Athletics Federations (IAAF) v. USA Track & Field (USATF) & Y.,
CAS 2004/A/628, Award (28 June 2004), 1 19 <https://arbitrationlaw.com/sites/default/
files/free_pdfs/CAS%202004-A-628%201AAF%20v%20USATF%20%26%20Y %20Award.
pdf> (mocnennee nmocemenue — 19 despans 2018 1.).

CwM., HanipuMep: Bersagel A. Is There a Stare Decisis Doctrine in the Court of Arbitration
for Sport? An Analysis of Published Awards for Anti-Doping Disputes in Track and Field //
Pepperdine Dispute Resolution Law Journal. 2012. Vol. 12. No. 2. P. 206 <https://digitalc-
ommons.pepperdine.edu/cgi/viewcontent.cgi?article=1215&context=drlj> (nocneaHee
noceeHue — 19 despans 2018 r.). CoryacHo IOKTpUHE Stare decisis, €CIV CyI OIHAXKIbI
YCTAHOBUJI MPUHIIUIT TIpaBa MPUMEHUTEIBHO K OTpeaeieHHOMY (DakTH4ecKoMy COCTaBy,
OH OYIeT MPUIEPXKUBATHCS ITOTO MPUHLIMIIA U IPUMEHSTD €ro KO BCEM OYayLIUM JIeIaM,
Koraa (hakThl MPaKTUYECKU OJMHAKOBBI, BHE 3aBUCUMOCTHU OT TOT'O, SIBJISIIOTCSI JIU CTOPO-
HbI M CITOPHOE UMYILIECTBO oMHaKoBbIMU (cM.: Black’s Law Dictionary. 6" ed. — St. Paul:
West Pub. Co., 1990. P. 1406 <http://www.republicsg.info/dictionaries/1990_black’s-law-
dictionary-edition-6.pdf> (nmociennee nmocemenue — 19 dbespainst 2018 r.)).

CylecTBOBaHNE CaAMOCTOSITEIBHOW OTPACIU «MEXIYHapOJIHOE CIIOPTUBHOE TIPaBO»
¥ OTIpEJieJICHUE €€ TPAHUI] TIO-TIPEXXKHEMY OCTAIOTCSI TIPEIMETOM KapKUX TUCKYCCHI KaK
B POCCUICKOM, TaK M B 3apyOeXHOU JuTepatype. Mbl OyJeM UCXOIUTh U3 TOTO, YTO TIOI
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TOT WJIM MHOM CIIOPTUBHBIIA CIIOP, CTPOrO FOBOPSI, He 00sI3aHbI CIeI0BATh
paHee BHIHECEHHBIM PEIIEHMSIM CBOMX KOJLIET, OJHAKO, KaK MOKa3bIBaeT
MPaKTUKa, B CXOAHBIX (DAKTUYECKUX CUTYALIMSIX OHU CKJIOHHBI IIPUX0-
IUTh K TEM K€ MPaBOBBIM BbIBOJAM, YTO U UX MPEAIIECTBEHHUKM, BHE
3aBMCUMOCTH OT TOTO, BbI3BAHO JIM 3TO MX CTPEMJICHMEM K MPU3HAHUIO
pelIeHMiT CBOUX KOJUIET Ha OCHOBE MPUHIIMIIA BEXJIMBOCTU (comity) Mian
K€ MX CO3HATEJIbHOM MOMBITKOM CO31aTh B3aMMOCOIJIAaCOBAHHYIO CUCTEMY
MPAaBOBBIX HOPM, PEIIIAMEHTUPYIOLIMX MEXIYHAPOIHYIO CIIOPTUBHYIO 1€~
STeNIbHOCTD'. TeM caMbIM, BHE 3aBUCUMOCTH OT KOHKPETHOM MOTUBALIMH,
cjenoBaHue apOUTPOB paHee BHIHECEHHBIM PEICHUSIM Ha MPOTSKEHUM
HECKOJIBKUX IE€CITUJICTUIA, UCTEKIIUX C MOMEHTa Havaja AesITeJIbHOCTU
CAC B 1984 r.?, mpuBejio cHavaia K (popMyJIMPOBaHUIO, a 3aTEM U K I10-
CJIeNYIOIIEH «KPUCTAIM3aLIM1» TIPUHLIMIIOB TaK Ha3biBaeMoii Lex Sportiva,
B YaCTHOCTM KOHLIEMIINU «CTPOTOi OTBETCTBEHHOCTU» (strict liability)
B IleJlaX, CBS3aHHBIX C HApyIIEeHMEM aHTUIOMMHIOBBIX MPABUJI, a TAKXKe
NpUHLUKIIA cipaBeInBocTH (fairness)’.

HonomHuTebHBIM (hakTopoM opMupoBaHus Lex Sportiva, HecoM-
HEHHO CITOCOOCTBYIOIIMM CO3IaHMIO0 B3aMMOCOIIACOBAHHOM CUCTEMBbI
MPaBOBBIX HOPM, SIBJIsIETCS perysipHas nyonukauus pemenuii CAC. 3Ha-

«MEXIYHAPOIHBIM CITOPTUBHBIM TIPABOM» CJIEIyeT TIOHMMATh CUCTEMY HOPM M TIPUHITU -
TIOB, PETYJIMPYIONINX MEXITYHAPOIHYIO CTIOPTUBHYIO NEeSITeTbHOCTD. [10 TaHHOMY BOITPO-
¢y, eM., Haripumep: Beloff M., Kerr T., Demitrious M., Beloff R. Sports Law. 2" ed. — Oxford;
Portland: Hart Pub., 2012. P. 1—2; Nafziger J.A.R. International Sports Law. 2" ed. — Ard-
sley: Transnational Pub., 2004. P. 1; cM. Takxe: Azexcees C.B. MexXIyHapOIHOE CIIOPTHB-
Hoe npaBo: YueoHuk. M.: KOHUTU-IAHA, 3akon u nipaso, 2008. C. 206—217; 3axapo-
6a JI.H. «O cniopt, Tel — MUp!». Posib MeXIyHapoIHOTO Mpasa, lex sportiva v lex olympica
B PEryJIMPOBaHUU MEXIYHAPOIAHBIX CIIOPTUBHBIX OTHOIIEHU . Saarbriicken: LAP LAM-
BERT Academic Pub., 2005. C. 58—70; Davis T. What is Sports Law? // Lex Sportiva: What
is Sports Law? / R.C.R. Siekmann, J. Soek (eds.). — The Hague: T.M.C. Asser Press, 2012.
P. 3—7; Siekmann R.C.R. What is Sport Law? A Reassessment of Content and Terminolo-
gy // Ibid. P. 359—366.

Cwm., nanpumep: International Association of Athletics Federations (IAAF) v. USA Track &
Field (USATF) & Y., CAS 2004/A/628, Award,  19; Nicholas D’Arcy v. Australian Olympic
Committee, CAS 2008/A/1574, Award (7 July 2008), {| 33 <http://jurisprudence.tas-cas.org/
Shared%20Documents/1574.pdf> (nocnennee noceuienue — 19 despans 2018 r.).

> Reeb M. The Role and Functions of the Court of Arbitration for Sport (CAS) // The Court
of Arbitration for Sport 1984—2004 / 1.S. Blackshaw, R.C.R. Siekmann, J. Soek (eds.). —
The Hague: T.M.C. Asser Press, 2006. P. 31—34.

Canadian Olympic Committee (COC) & Beckie Scott v. International Olympic Committee (10C),
CAS 2002/0/373, Award (18 December 2003), | 14 // Recueil des sentences du TAS / Di-
gest of CAS Awards I11 2001—2003 / M. Reeb (ed.). — The Hague: Kluwer Law Interna-
tional; Bern: Stimpfli, 2004. P. 28; Nafziger J.A.R. Op. cit. P. 49-51.
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yuteabHoe yncno pemeHnit CAC cHauyana ObLJIO OIyOJIMKOBAHO B BUIE
TPEXTOMHOIO COOPHMKA', a 3aTEM BKJIIOYEHO B IIOCTOSIHHO TOMOJIHSIEMYIO
0011IeI0CTYITHYIO 6a3y AaHHBIX’. B pe3yjibraTe BO3MOXKHOCTb CChLIATHCS
Ha nipeaectByiomue pemeHust CAC Mmojsydunam He TOJIBKO apOUTphl, HO U
CTOPOHBI pacCMaTpUBAEMbIX UM CIIOPOB. boJjiee Toro, peryjsipHbie CChlI-
ku apoutpoB CAC Ha paHee BbIHECEHHBIE pPellIeHUs 111 000CHOBAHUS
COOCTBEHHOI TTPaBOBOI MO3ULIMKU JAIOT HEKOTOPHIM aBTOpaM OCHOBaHUE
HacTauBaTh JaXe Ha 0€30rOBOPOYHOI IPUMEHUMOCTH B 00J1aCTH MEXKILY-
HapOJIHOTO CIIOPTUBHOIO apOUTpaka MOKTPUHBI stare decisis, XOTsI TaHHAs
TOUKA 3pEHUsI U HE SIBJISIETCSI OOLIEITPU3HAHHOI .

Hapsny ¢ permienusimu CAC perienust @enepaibHoro TpudyHalia Tak-
K€ clielyeT pacCMaTpUBaTh B Ka4eCTBE MCTOYHMKA MEXIYHAPOIHOTO
CIIOPTUBHOTO MpaBa‘. JIJaHHbII BBIBOJ OCHOBBIBACTCS HA UCKJIIOUUTEIbHO
BaXKHOM POJIM, KOTOPYIO MIPAeT BbICIIAsl CyneOHast MHCTAHIIMS CTPaHbl
B IIpOLIECCe PAaCCMOTPEHUs CIIOPTUBHBIX criopoB’. Tak, paccMoOTpeB 3a

' Cwm.: Recueil des sentences du TAS / Digest of CAS Awards I 1986—1998 / M. Reeb (ed.).
The Hague: Kluwer Law International; Bern: Stampfli, 2002; Recueil des sentences du TAS /
Digest of CAS Awards I1 1998—2000 / M. Reeb (ed.). The Hague: Kluwer Law International;
Bern: Stampfli, 2002; Recueil des sentences du TAS / Digest of CAS Awards 111 2001—2003 /
M. Reeb (ed.).

TAS/CAS «Jurisprudence» database <http://jurisprudence.tas-cas.org/Help/Home.aspx>
(rmociennee roceteHue — 19 despanst 2018 r.).

> Kaufmann-Kohler G. Arbitral Precedent: Dream, Necessity or Excuse? The 2006 Freshfields
Lecture // Arbitration International. 2007. Vol. 23. Issue 3. P. 366 <http://www.arbitration-
icca.org/media/4/77507134886347 /media01231914308713000950001.pdf> (nmocnenHee mo-
cemienne — 19 cdespans 2018 r.).

B ornmnume ot cyneGHBIX MPELeIEHTOB B CTpaHax o0l1ero npasa, peteHus OenepaibHOro
TpUOYHAJIa U HUKECTOSIIUX CYI0B (hOpMaIbHO HEe CYMTAIOTCS MCTOYHUKAMM IIBEHIIap-
CKOro npaBa. BmecTe ¢ TeM, HECMOTpPsI Ha OTCYTCTBHE MPELEICHTHOTO XapakTepa, cyneo-
Hble pemeHus B [IBeiiiapiy UrpaioT Ype3BblYaifHO BaskKHYI0 HOPMOTBOPYECKYIO POJIb.
Cwm., HanpumMep: Introduction to Swiss Law / F. Dessemontet, T. Ansay (eds.). 3"ed. — The
Hague: Kluwer Law International; Ziirich: Schulthess, 2004. P. 7; Tercier P. Le droit des
obligations. 4° éd. — Ziirich: Schulthess, 2009. P. 34. Tak, coracHo ct. 1(2) TK IIseiiia-
puu (Zivilgesetzbuch / Code civil suisse <https://www.admin.ch/opc/fr/classified-compi-
lation/19070042/201709010000/210.pdf> (mocnennee nocewenue — 19 despainst 2018 r.))
MPU OTCYTCTBUU MPUMEHMMOI TTPABOBOM HOPMBI CY/IbsI BRIHOCUT PellleHNe Ha OCHOBAHUK
0OBIYHOTO TpaBa, a MPY OTCYTCTBUM OObIYasi 1O MpaBKiiaM, KOTOPbIe OH YCTaHOBWJI ObI,
ecJiu Obl BBICTYIa B posiu 3akoHomaress. [Ipu arom cornacHo crt. 1(3) 'K LBeituapuu
OH PYKOBOJICTBYETCSI PELICHUSIMU, BBIPAOOTAaHHBIMU TOKTPUHOM U CYIeOHOM MPAaKTUKOM.

Cwm., Hanipumep: Maisonneuve M. 1 arbitrage des litiges sportifs (= Bibliothéque de droit
public. T. 267). — P.: LGDJ, 2011. P. 469—477; Casini L. The Making of a Lex Sportiva by
the Court of Arbitration for Sport // Lex Sportiva: What is Sport Law? / R.C.R. Siekmann,
J. Soek (eds.). P. 165.
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HECKOJIbKO NEeCSATUICTUM, uCTeKInx ¢ MoMeHTa coznanusi CAC, 6oiee
100 3asgBnennii 06 ormeHe pemeHuit CAC 1 OTMEHMB LIEJIBIN psii U3 HUX ',
®denepanbHblii TpUOYHAT cHOPMUPOBAJ YCTOMYUBYIO CYIeOHYIO TPAKTUKY
MO IKMPOKOMY KPYTY BOIIPOCOB MEXIYHAPOIHOTO CIIOPTUBHOTO MpaBa,
Bktouast nmpusHanue B 2003 r. B meyie poccuiickux abkHUL Jlapuchl Jla-
3yTuHOM 1 Onbru JJaHMI0BOM JOCTaTOYHOM CTENIEHU HE3aBUCUMOCTU
CAC ot MexayHapomaHOro oauMmnuiickoro komutera (najee — MOK)’.
BBuny Hanmuus y Beiciieit cyneoHoit nHctaHuuu LBeinapuu mogooHbIX
«HAI30PHBIX» TTOJJTHOMOYU B IIPOLIECCE PACCMOTPEHUSI CITOPOB apOUTPHI
CAC He MOTYT UTHOPUPOBATh €€ CyJIeOHYI0 MPAKTUKY IO CIIOPTUBHBIM
JienaM, a TakKe 110 JeJiaM, CBSI3aHHBIM ¢ 00XKaJloOBaHMEM PEIIeHU 10 Ipy-
TUM KaTeropusiM apOUTpakHbBIX CIIOPOB, MO0 MHAaUe BRIHECEHHOE UMU
peleHre MOoXeT ObITh OTMeHeHOo. bosiee Toro, mpu OTCYyTCTBMM BhIOOpa
MPUMEHUMOTO TTpaBa CTOPOHAMU CIIOpa apOUTPHI MIPUMEHSIIOT IIBEHIap-
CKUe IpaBo’, IO3TOMY OHU HEPEIKO CChLIAlOTCs Ha peleHuss Depepab-
HOTO TpUOYHasa, UCTOJKOBBIBAIOIIME CONECPKAHUE MCITOJb3YEMbIX UMU
3aKoHomareabHbIx HopM IlIBeitnapuu®.

Bce ckazanHoe nmo3BosisieT caesath BeiBoI, uTo pereHus CAC u de-
JepabHOIO TPUOYHAJIa SIBJISIIOTCS UICTOUHUKAMM MEXKIYHAPOIHOIO CIIOP-
TUBHOTO IpaBa. B mpoliiecce paccCMOTpeHUs CITOPOB C POCCUNCKUM yda-
ctrem B 2016—2017 rr. ObIIM TPOAHATM3MPOBAHBI TPY TTPUHLMITAATBHBIX
BoIlpoca U c(hOpMYJIUPOBAHBI HOBbIE TTPABOBBIEC MO3ULIMU, O€3YCTOBHO
MOBJIMSIBIIIME HAa CIIOPTUBHOE MpaBo. COOTBETCTBEHHO, 11EJIbIO HACTOSIIIECH
cratbu gBasieTcs aHanus pemeHniit CAC n @enepanbHOro TpudbyHaua
C TOUKM 3pEHUsS UX BKJIaJa B Pa3BUTUE MEXIYHAPOTHOTO CIIOPTUBHOTO
npasa B 2016—2017 rr.

' CornacHo HEeKOTOPbIM OLIEHKaM, 3a Tiepyoz ¢ 1989 ro 2015 r. DeepaibHblit TPUOYHAT

IIseituapuu paccmotpesn 103 anensiunu Ha peieHus CAC, OTMEHMB IPY 3TOM TOJHO-
cThio i yactuaHo 10 pemenwuit (9,71 % ot obmiero uncia aneutsiuii) (cM.: Dasser F,
Wajtowicz P. Challenges of Swiss Arbitral Awards — Updated and Extended Statistical Data
as of 2015 // ASA Bulletin. 2016. Vol. 34. Issue 2. P. 284).

> BGer4P.267/2002 vom 27.05.2003, BGE/ATF 129 111 445 <http://relevancy.bger.ch/php/clir/
http/index.php?highlight_docid=atf%3A%2F %2F129-111-445%3Ade&lang=de&type=show_
document> (nocnenHee mocerienue — 19 despans 2018 r.).

Cratbst R45 Koaekca cnopTUBHOTO apOUTpaxka.

Cwm., Hanipumep: Russian Paralympic Committee (RPC) v. International Paralympic Commit-
tee (IPC), CAS 2016/A /4745, Award, | 43; International Association of Athletics Federations
(IAAF) v. All Russia Athletics Federation (ARAF) & Viadimir Mokhnev, CAS 2016/04504,
Award (23 December 2016), | 67 <http://jurisprudence.tas-cas.org/Shared%20Docu-
ments/4504.pdf> (mocnennee mocemnienue — 19 despans 2018 1.).
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2. Bo3MOXKXHOCTH BO3JI0KEHNSA HA CIOPTCMEHOB OpeMeHH
JIOKa3bIBAHUS COOCTBEHHOI HEBUHOBHOCTH

2.1. Ilpasuaa, deiicmeosasutue 0o 2016 e.

B cooTBeTCTBUY € OOIIMM ITPABUIIOM pacipeieieH sl OpeMeHU T0Ka3bl-
BaHUs B IIBEULIAPCKUX apOUTPakKHbBIX pa30ouparebCTBaX, HEOTHOKPATHO
noarBepxkaaBmmMcs B pemeHusx CAC, OpeMst m1oka3biBaHUS (pakTa BO3-
JlaraeTcsl Ha JIMIIO, 3asIBJIIOIIee O ero cyliecTBoBaHuu'. JlaHHOe IpaBuiIo
apisiioTes orpaxeHueM cr. 8 'K IlIBeitiapun, corjlacHO KOTOpO¥, eCliu
3aKOH He MpeaycMaTpUBaeT MHOIO, Kax/asi CTOpOHa 00s13aHa 10Ka3aTh
(bakThl, O CyIIECTBOBAHMM KOTOPHIX OHA 3asIBJISICT B 000CHOBaHUE CBOETO
npasa. Brlllie yXXe 0TMe4aoch, 4TO IIPU OTCYTCTBUU BHIOOPA IPUMEHUMOIO
npaBa ctopoHamu CAC npuMeHsIeT IIBeiliapcKoe MpaBo, BKIIOYasi, Iie
Heobxoaumo, I'K IBeiuapun’.

[MprMeHUTENbHO K OTBETCTBEHHOCTH 3a HapyIIeHUE aHTUIOIMHTOBBIX
MpaBUJI HOPMbI O pacIipee/ieH OpeMeHM T0Ka3biBaHUsI C(HOPMYIHpPOBa-
Hbl BO BceMupHoMm anTuaonuHroBoM konaekce 2015 r.* (nanee — BAJIK).
CornacHo BAJIK Ha aHTUAONMHTOBYIO OpraHM3alinio Bo3jiaraeTcst opemsi
JIOKa3bIBaHMSI TOTO, YTO HApyILIEeHWe aHTUIOMMHIOBBIX IIPAaBUJI UMEJIO
mecTo’. TTociie Toro kak (pakT HapylIeHUsI YCTAHOBJIEH, B TeX Cydasx,
korna corinacHo BAJIK BuHa atieTa siBIsieTCSI HEOOXOAUMBIM DJIEMEH -
TOM IIpaBOHapPYIIeHUs, ee Hainuue npe3omupyercs’. COOTBETCTBEHHO,

' Cwm, Harnipumep: N., J., Y., W.v. Fédération Internationale de Natation (FINA), CAS 98/208,
Award (22 December 1998), 1 12 // Recueil des sentences du TAS / Digest of CAS Awards
11 1998—2000 / M. Reeb (ed.). P. 247; A. v. Fédération Internationale des Luttes Associées
(FILA), CAS 2000/A/317, Award (9 July 2001), 1 33 // Recueil des sentences du TAS / Di-
gest of CAS Awards 111 2001—2003 / M. Reeb (ed.). P. 168.

Cratbst R45 Koznekca cmopTuBHOTO apOUTpaxka.

<https://www.wada-ama.org/sites/default/files/resources/files/wada-2015-code-ru.pdf>
(nmocnennee noceuienune — 19 despansa 2018 r.).

Crarbs 3.1 BAIK. CornacHo ITpunoxenuto 1 («Onpenenenusi») K BAIK, aHTHaONMMH-
TOBBIMM OPTaHM3ALIMSIMU SIBIISTIOTCS, B YACTHOCTU, MEXIyHAPOIHBI OJMMITUIACKHIA KO-
MUTET, MeXIyHapOIHbIN MapaTMMITUIACKUIT KOMUTET, APYrue OpraHmu3aTopbl KPYITHBIX
CITOPTUBHBIX MEPOIPUSITUIA, KOTOPbIE TPOBOISAT TECTUPOBAHUE HA CBOMX CITIOPTUBHBIX
meponpusatusx, BAIA, MmexnyHaponHbsle (eaepainy 1 HalMOHaJIbHbIE aHTUAOMUHIO-
BbIe OpraHU3AIINH.

> L. v. International Olympic Committee (I0C), CAS 2000/A/310, Award (22 October
2001), { 24—26 // Recueil des sentences du TAS / Digest of CAS Awards 111 2001-2003 /
M. Reeb (ed.). P. 132—133; L. v. Fédération Internationale des Luttes Associées (FILA), CAS
2000/A/312, Award (22 October 2001), T 36 // Recueil des sentences du TAS / Digest of
CAS Awards I11 2001-2003 / M. Reeb (ed.). P. 156; A. v. Federation Internationale des Luttes
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Ha O0Ka3aBILIerocs B TAKOW CUTyallMM CIIOPTCMEHa BO3jaraeTcsi opems
OIPOBEPKEHUST ITOM MPE3YMITLIMU ITyTEeM ITPEeICTaBICHMSI OITPOBEPTAIOIINX
JIOKAa3aTeJbCTB'.

B pemenusax CAC u ®enepanbHOro TpubyHaaa’ HEOZHOKPATHO OT-
MeYaJioCh, YTO MOA0OHOE pacrpeneieHue OpeMeH! JOKa3bIBaHUS MEXIY
CIIOPTCMEHAMU M aHTUAOIMHIOBBIMU OPraHU3aLUSIMM HE MOXET OLIEHM-
BaTbCsl C TOUYKU 3PEHUSI BO3MOXHOTIO HAPYILIEHUs IIPUHIIMIIA TIPE3YMITLIUN
HEBMHOBHOCTH, 3aKPEIJICHHOIO B cT. 6 EBporneiickoii KOHBeHIIMHU T10 TIpa-
BaM yejioBeka'. COmIacHO 3TUM PELICHUSIM, TI0 CBOEI I0pUANYECKOM MPU-
pojie OTHOILIEHUST MEXY aTJIETOM U CIIOPTUBHOI (hefepalikeil SIBISIOTCS
rpaxXaaHCKO-IPABOBbIMU, U OHU HE OCTABJISIIOT MECTa JJIsI IIPUMEHEHUSI
MPUHIIMIIOB YTOJIOBHOTIO IIPaBa, K KOTOPHIM U OTHOCUTCSI ITPE3YMITLIUST He-
BUHOBHOCTU®. UMEHHO M03TOMY, € TOYKU 3peHust DenepaabHOro TpudyHa-
na, MHeHre CAC 0 J0CTaTOUHOCTHU JI0KA3aTeIbCTB AJIsl yCTAHOBJIEHUS (haKTa
HapyllIeHUs] aHTUAOIMHIOBBIX IIPAaBUJI U, CIEI0BATEIbHO, I IlepeHoca
OpeMeHU JOKa3bIBAHUSI OTHOCUTCS He K 00J1aCTH ITyOJIMYHOTO MOopsIiKa, a K
cepe g0Ka3bIBAaHUS U OLICHKU J10KA3aTeJIbCTB, T.€. K IpobieMaM, KOTOpbIe
B YAaCTHOIPABOBBIX CIIOPaX HE MOI'YT PEILaThCsl HA OCHOBE MPUHITUIIOB YIO-

Associées (FILA), CAS 2000/A/317, Award, 1 34 // Recueil des sentences du TAS / Digest
of CAS Awards I11 2001-2003 / M. Reeb (ed.). P. 168.

Union Cycliste Internationale (UCI) v. H., CAS 2001/A/343, Award (28 January 2002), T 18 //
Recueil des sentences du TAS / Digest of CAS Awards 111 2001—-2003 / M. Reeb (ed.).
P. 232.

Cwm., Hatipumep: A. v. Fédération Internationale des Luttes Associées (FILA), CAS 2000/A/317,
Award, | 26 // Recueil des sentences du TAS / Digest of CAS Awards I11 2001—-2003 /
M. Reeb (ed.). P. 167; BGer vom 15.03.1993, | 5a, BGE/ATF 119 11 271 // Recueil des
sentences du TAS / Digest of CAS Awards I 1986—1998 / M. Reeb (ed.). P. 571; BGer
5P.83/1999 vom 31.03.1999, | 3d // Recueil des sentences du TAS / Digest of CAS Awards
11 1998—2000 / M. Reeb (ed.). P. 781.

B cootBetcTBUM cO cT. 6(2) EBporieiickoii KOHBEHIIMH 110 ITpaBaM YejIoBeKa KaxIblii 0OBU-
HSIEMbI B COBEPIICHUY YTOJIOBHOTO MPECTYIUICHUSI CUNTACTCSI HEBUHOBHBIM, JIO TEX TIOP
MOKa ero BUHOBHOCTb He OyZieT yCTaHOBJIeHa 3aKOHHBIM MopsiikoM (EBporneiickasi KOHBEH-
LIMsI TIO TTpaBaM 4YeIoBeKa M3MeHeHHas1 1 noroaHeHHast [Tpotokomamu Ne 11 1 Ne 14 B co-
MpoBoXAeHUH JJoNMOTHUTEIBHOTO MTpoToKoIa U [TpoTokonoB Ne 4, 6, 7, 12 u 13 <http://
www.echr.coe.int/Documents/Convention_ RUS.pdf> (nocnennee noceienue — 19 des-
pass 2018 1.)).

* A.v. Federation Internationale des Luttes Associées (FILA), CAS 2000/A/317, Award, T 26 //
Recueil des sentences du TAS / Digest of CAS Awards I11 2001—-2003 / M. Reeb (ed.).
P. 167; BGer vom 15.03.1993, | 5a, BGE/ATF 119 II 271 // Recueil des sentences du
TAS / Digest of CAS Awards I 1986—1998 / M. Reeb (ed.). P. 571; BGer 5P.83/1999 vom
31.03.1999, 1 3d // Recueil des sentences du TAS / Digest of CAS Awards I1 1998—2000 /
M. Reeb (ed.). P. 781.
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JIOBHOTO IIpaBa, MPEeXIe BCEro Mpe3yMITIIMKY HEBUHOBHOCTU U MPUHIIUIIA
in dubio pro reo («B ciydae COMHEHUS — B T0JIb3y OOBUHSIEMOI0»), a TAKXKe
COOTBETCTBYIOIIMX rapaHTUI, 3aKperieHHbIX B EBporieiickoii KOHBEeHIMN
10 MpaBaM 4YeyioBeka'.

2.2. Hamenenus, enecennvie ¢ 2016—2017 2e.

OrnucaHHbIe BbILLE IPUHIUITBI pacipeaeacHrs OpeMeHU T0Ka3bIBaHUS
ObLIM 3HAYMTEIbHO U3MEHEHBI pellieHueM M CnoJHUTeIbHOIO KOMUTETA
MOK 06 yyactuu poccuitckux atietoB B OITMMIUICKUX Urpax B Puo-mae-
XKamneiipo, npuHateiM 24 utons 2016 r.” (nanee — Pemenue Mcroakoma
MOK). Tak, cornacHo yactu aeBsToii pasa. I Pemenust Ucmonkoma MOK
B CBeTe BbIBOIOB MepBoro Jlokinana MakiapeHa Bcex pOCCUMCKUX aTJIETOB,
KeJTalUX TPUHATL yyacTue B JeTHUX Onumnuiickux urpax 2016 r.,
CJIeI0BAJIO CUUTATh 3aTPOHYTHIMUM CXEMOI, KOTOpasl IMOAPbIBAET CUCTEMY
6GOpbOBI C JOMMHIOM MM MaHuUMyaupyet eil. Cchulasich Ha 3asiBJICHUSI
nepsoro Jlokiana MakiaapeHa o TOM, YTO BBUIY «4pe3BbIYaliHO CXKATOTO
rpacduKa» He3aBUCUMOE JIULIO JIUIIb «/PUKOCHYAOCH K NOBEPXHOCIU 0OULUD-
Hbix dannbix»’, crionkom MOK mnpuiiiest K BEIBOLY, UTO MTOJTOOHBIM BHIBOI
HE MOT OTPaHUYMBATHCS JIUIIb POCCUMCKUMU aTiaeTaMu U3 20 JIeTHUX
OJIMMITMICKUX BUIOB CIIOPTa, MPsSIMO Ha3BaHHBIX B Jlokane MakiapeHa.
Hanee ObUIO OTMEUEHO, UTO «/8] IMuX UCKAHOHUMENbHBIX 00CMOSAMENbCMBAX
Ha pOCCULICKUX amaemos 6 21000M u3 28 1emHux 0AUMRULICKUX 6U008 cnopma
0012CHBL ObIMb 80310MHCCHBL NOCACOCMBUS KOANCKMUBHOU OMEEMCMEEHHOCIL,
umoobt 3auumums dogepue Kk OAUMNULCKUM COCIMA3AHUAM, U K HUM HEe MO-
Jcem Obimb npuUMeHeHa ,npe3ymnyus HesurogHocmu “. C Opyeoil cmopoHsl,
6 coomeemcmeuu ¢ NPUHYUNAMU ,,eCMeCmEeHHOl cnpasediusocmu “ (natu-
ral justice), kaxcowblil Heno6ek umeem npaso Ha UHOUBUDYANbHOE NPABOCY-
due. Omo o3Hauaem, umo Kaicoomy 3ampoHymomy amaemy 0oadicHa Obimb
npedocmasiena 603MONCHOCHb ONPOBEPSHYMb NPUMEHEHUE KOANCKMUBHOIL
0MEemcmMEeHHOCMU 8 e20 UAU ee UHOUBUOYANbHOM cayuae» (4acThb aecsTast
pasn. | Pemenus Ucnonkoma MOK).

B utore Ucntonkom MOK npuHsn cineayroniee pemeHue (4acTb OIUH-
Hannatas pasn. I Pemenus Mcnonkoma MOK).

' BGer 5P.83/1999 vom 31.03.1999, { 3d // Recueil des sentences du TAS / Digest of CAS
Awards 11 1998—2000 / M. Reeb (ed.). P. 781.

Decision of the IOC Executive Board Concerning the Participation of Russian Athletes in
the Olympic Games Rio 2016.

> Cwm.: McLaren R.H. The Independent Person Report (18 July 2016). P. 4.
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1. MOK He nmpuMeT 3as1BKy Ha ydyacTue B JeTHUX OJUMITUICKUX UTpax
2016 1. B Puo-ne-2KaHeiipo OT poCCHIICKOTO aTiieTa, €CJIM TOJIbKO 3TOT aTjieT
HE CMOXET COOJIIOCTU MPUBEICHHbBIE HUXKE YCTIOBUSI.

2. 3agBka Ha y4yactue oynet npuHsita MOK, TonbKo eciu aTiieT CMOXKET
MPEeaCTaBUTh 10KA3aTeIbCTBA, MOJHOCTHIO YIOBIETBOPSIIOLINE €ro (ee)
MEXIYHApOIHYIO CIIOPTUBHYIO (benepalinio, 4To COOTIOACHBI CIeayIOIIe
KPUTEPUM:

* MEXIyHapOAHbIM denepalysiM MpKU YCTAHOBJICHUM TPYIIIbLI POC-
CUICKMX aTJIETOB, KOTOPbIE MOI'YT ObITh JOMYIIEHBI, CACAYET IPUMEHSITh
BAJIK u npyrve npuHUMIIBI, cOrTacoBaHHbIe HA OIMMITUIICKOM CaMMUTE
21 urons 2016 1.

* OTCYTCTBHE MO3UTHBHOIO HALIMOHAJIBHOTO aHTUIOIMHIOBOIO TECTA
HEe MOXET IMPU3HABATbCsI MEXIYHAPOIHBIMU (heaepallusIMU B KaueCcTBe
JOCTATOYHOI'0 J0Ka3aTeJbCTBAa OTCYTCTBUSI aHTUIOIMMUHIOBOIO Hapy-
LICHUS;

* MEXIyHapOIHbBIM (benepalusiM caeayeT MPOBeCTH MHANBUIYaTbHbBIN
aHaJIM3 aHTUIOIMHIOBOIO MOCIYKHOI'O CITMCKA KaXKI0To aTjeTa, IpUHU-
Masi BO BHUMaHUE TOJIBKO HaJIeXKHbIE aleKBATHbIC MEXXIYHAPOIHbBIE TECTHI,
0COOEHHOCTHU CIIOPTa JAHHOTO aTjeTa U ero MpaBuia, YTOObl 00eCTIeUUTh
paBHbIE COPEBHOBATE/ILHBIC YCIOBUS;

* MEXIYHApOIHBIM (penepalusm clieayeT U3yduTh UH(pOpMaInio, Co-
nepxarytocs B Jlokinane MakiapeHa, U ¢ 3TO# 11e/1blo 3anmpocuth y BAJIA
MMeHa 3aMelIaHHbIX aTJIeTOB M HallMOHAIbHBIX (henepannii. Hu ogHo u3
3aMelIaHHbIX JIMI, BHE 3aBUCUMOCTU OT TOT'O, SIBJISICTCS JIM OHO aTJIETOM,
JOJIKHOCTHBIM JIMIIOM WJIM HallMOHAJIbHOM (heiepaliieii, He MOXeT ObITh
JOMYLLEHO K YYaCTUIO WK aKKpeaAUuTauuu Ha OJMMITUICKUX UTpax;

* MEXIYHApOIHBIM (befepaliusM TaKKe CIenyeT MIPUMEHSITb CBOU CO-
OTBETCTBYIOILIME ITPaBUjIa B OTHOLIEHU M HAJIOXEHUsI CAHKLIMI Ha BCIO Ha-
LIMOHAJIbHYIO (benepaluio.

3. Onmumnuiickuit komuteT Poccum (manee — OKP) He MoXeT 3asiBUTH
Ha yyactue B Onumnuiickux urpax B Pno-ge->Kaneiipo 2016 r. atiera,
K KOTOPOMY KOLIa-1100 MPUMEHSIIMCh CAHKIIMU 3a TOIMHT, JaXe eCI OH
(oHa) yxXe moHec(-Jia) HaKa3aHue.

4. MOK npumer 3asaBky OKP TosbKo B TOM ciyyae, eciiu MeXXIyHapoI-
Has denepaliusi aTjieTa yaoBJIeTBOPEHa, YTO MPeACTaBICHHbIC 10Ka3aTe b~
CTBa COOTBETCTBYIOT YCJIOBUSIM I1. 2 1 3 BBILIE, U €CJIM 3asiBKA ITOATBEPKICHA
aKcrepToM u3 cnrcka apoutpoB CAC, Ha3HAYEHHBIX YJieHOM MexXayHa-
POIHOI0 COPTUBHOTO apouTpaxkHoro cosera (International Council of
Arbitration for Sport (ICAS)), He3aBUCUMBIM OT JIFOOBIX CIIOPTUBHBIX Opra-
HU3aLuii, BoBJIeUeHHBIX B Onmmnuiickue urpbl B Puo-ne-2Kaneiipo 2016 .
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5. 3agBKa Ha yJyacTue JIIo0Oro POCCUICKOTO aTjieTa, B UTOre IMPUHSITAst
MOK, Oyner moamagath Mo AOMOJTHUTEIbHbBIN KOHTPOJIb BO BHECOPEBHOBA-
TeJIbHBIN NP0/ B KOOPAMHALIMN C COOTBETCTBYIOILIMMM MEXKIYHAPOIHBIMU
denepamamu u BAJIA. JIro6ast HEIOCTYITHOCTbD JUIs1 OCYIIECTBIICHUS 3TOTO
KOHTPOJISI TIOBJIEYET 32 CO0O0I HeMeIJIeHHBII 0T3bIB akKkpeauTauu OKP.

CpasHenue perenust Mcrmoakoma MOK co ct. 8 'K IBeiinapun u Hop-
mamu BAJIK, a Takke nipeaiectByroimmu peteHusmu CAC' u Denepaiib-
HOTro TpMOYHasia’ Mo3BoJIsIET 3aKII0YNTh, uTo Pemrenue Mcnonkoma MOK
BHECJIO JIBa MPUHIUINAIbHBIX U3MEHEHUsI B CYILECTBYIOLIME ITpaBujia
pacrpeneneH st OpeMeHM T0Ka3bIBaHUS B IeJIaX, CBSI3aHHbBIX C HApYLIEHUEM
AHTUIOMMHTOBLIX MpaBuil. Bo-nepBuix, B oTinune ot nmpasuia BAJIK (ct. 11
«[TocnencTBust 1jist KOMaH/I»), OCHOBAaHHBIX Ha IIPUHIIMIIE MHAUBUIYAIbHOMI
OTBETCTBEHHOCTH 3a HapylleHUe aHTUAOMMHIOBBIX IpaBuil (MCKIIoUast
KoMaHaHble BUABI criopTa), Pemenne Mcnmonkoma MOK BBeno komiek-
TUBHYIO OTBETCTBEHHOCTD (YacThb aecatas pasn. ). Bo-BTopnix, cornacHo
npaBuiam BAJIK (ct. 3.1), no mepeHoca Ha aTieTa OpeMeHU JoKa3bIBaHUS
COOCTBEHHOI HEBUHOBHOCTH B HAPYIIIEHUU aHTUIOIMHIOBBIX TTPaBUJI aH-
TUIOIIMHIOBAsI OpraHMU3alMsl Heca OpeMs ToKa3bIBaHMSI caMoro (akra
HapywmeHusi. Pemmenue Mcronkoma MAK 3TOT ycTosiBIIMiics OGanaHC 13-
MeHuJI0: x0T, cornacHo Pemennto Mcnonkoma MOK, BuHa poccuiickux
aTJICTOB B HAPYIIEHUM aHTUIOIMHIOBBIX IIPABUJI TAKXKE MPE3IOMUPOBAJIaCh,
JUTSI BOBHMKHOBEHMS 3TOM MPE3yMIILIUY aHTUIOIMHIOBbIE OpraHU3aluu
OoJiee He ObLITM 00sI13aHBI MPEIBAPUTEIBHO T0KA3bIBATh (haKT COBEPIICHUS
0A00HOI0 HapYILEHUsI KOHKPETHBIM aTJeTOM.

C npyroii ctopoHbl, ccbuika B Pemmennu Mcnonkoma MOK Ha mpaBuia
«ECTECTBEHHOM CIIPaBeIMBOCTH», NAIOLIAsT KaKIOMY 3aTPOHYTOMY aTJIETy
BO3MOHOCTh OIIPOBEPIHYTh NPUMEHEHUE KOJUIEKTMBHOM OTBETCTBEH-
HocTu (4acThb mecsartas pasf. 1), oTpaxkana TpaaMlIMOHHOE TTOHMMaHUeE
conepKaHUs JTaHHOM KOHIICIILIMU B JIMTEPAType’, a TAKXKe B IPEIIIECTBY-

"N, J., Y, W.v. Fédération Internationale de Natation (FINA), CAS 98/208, Award, 1 12 //
Recueil des sentences du TAS / Digest of CAS Awards 11 1998—2000 / M. Reeb (ed.). P. 247;
A. v. Fédération Internationale des Luttes Associées (FILA), CAS 2000/A/317, Award, | 33
// Recueil des sentences du TAS / Digest of CAS Awards 111 2001—2003 / M. Reeb (ed.).
P. 168.

> BGer vom 15.03.1993, T 5a, BGE/ATF 119 II 271 // Recueil des sentences du TAS / Di-
gest of CAS Awards I 1986—1998 / M. Reeb (ed.). P. 571; BGer 5P.83/1999 vom 31.03.1999,
11 3d // Recueil des sentences du TAS / Digest of CAS Awards I1 1998—2000 / M. Reeb (ed.).
P. 781.

CM., HanipuMmep: Schauer F. F. English Natural Justice and American Due Process: An
Analytical Comparison // William & Mary Law Review. 1976. Vol. 18. Issue 1. P. 48 <http://
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forux pemeHusix CAC'. Tak, B COOTBETCTBUHU C OOLIEIPUHSTON TOUKOMN
3peHUs, N0 «€CTEeCTBEHHOM CIIpaBeIIMBOCTbIO» TOHUMAETCS TIPUHIIUII,
COTJIaCHO KOTOPOMY HMKAKO€ JIMIIO HE MOXKET ObITh OCYXIEHO 0e3 BO3-
MOXHOCTH OBITh YCJIBIIAHHBIM®. [IByMSI OCHOBaHUSIMU 3TOTO MPUHIIMIIA,
B CBOIO OuYepeb, SIBISIOTCS MPaBUIIO nemo judex in causa sua («<HUKTO
HE MOXKET ObITh Cybeli B CBOEM COOCTBEHHOM Jejie») U MpaBuiIo audi
alteram partem («BbICIyILIAl APYTYIO CTOPOHY»)’. [ToCKOJIBKY cepa mpu-
MEHEHMS MPUHIIMIIA «€CTECTBEHHOM CIIpaBeIIMBOCTH» HE OTpaHUYMBa-
eTCsI CyIaMU B Y3KOM CMBICJIE CJIOBA, a OXBaThIBAET JIIOObIe TPUOYHAJIBI
WJIM OPTaHbl, 00J1aJal0IIe MTOTHOMOYMSIMU BBIHOCUTD PEIIEHUS 110 BO-
npocaM, CBSI3aHHBIM C TPaXXIaHCKO-TPAaBOBBIMU MOCIEACTBUSIMU IS
(busnyeckux auir’, ero NPUMEHUMOCTb K PEILEHUSIM MEXIYHapOIHBIX
CIOPTUBHBIX henepalnii B paccMaTpuBaeMOM cilydyae TaKKe BBITJIsIae/a
OIpaBIaHHOM.

Kaxk u cnenoBano oxunath, Pemenne Mcnonkoma MOK okazanoch
B LICHTPE MHOTOUMCJIEHHBIX CITOPOB C yYaCTUEM POCCUMCKUX aTJIETOB,
paccmaTtpuBaeMbix TtoapasaeneHreM ad hoc CAC (CAS ad hoc Division)
Bo BpeMs Onumnuiickux urp B Puo-ne-2Kauneiipo. Cpeny 3Tux cnopoB
neno Anactacuu KapabenbiukoBoii u MiBana [lonmmBanoBa cTajio nep-
BbIM ciiydaeM, B KoTopoM CAC Ha nmpaKTUKe TIPUMEHUIT TIPUHLIMIT «eC-
TECTBEHHOI CIIpaBeIMBOCTU». B naHHOM nejie repea apouTpaMu ObLIn
MOCTaBJICHBI 1Ba IOPUINYECKUX BoIlpoca. Bo-TepBhiX, UM claeaoBajio

scholarship.law.wm.edu/cgi/viewcontent.cgi?article=2419&context=wmlr> (rnocnenHee
noceuienue — 19 despans 2018 r.); Sornarajah M. Natural Justice, Fairness and Adminis-
trative Functions // University of Tasmania Law Review. 1975—1977. Vol. 5. Issue 3. P. 269
<http://wwwS5.austlii.edu.au/au/journals/UTasLawRw/1977/1.pdf> (mocnenHee nocere-
Hue — 19 despans 2018 r.); Flick G.A. Natural Justice. Principles and Practical Application.
2" ed. — Sydney: Butterworths, 1984. P. 26.

Cwm., Hanipumep: Doping Control Centre, Universiti Sains Malaysia v. World Anti- Doping Agency
(WADA), CAS 2010/A/2162, Award (15 June 2011), T 10 <http://jurisprudence.tas-cas.org/
Shared%?20Documents/2162.pdf> (mociennee mocemenue — 19 despanst 2018 1.); Dirk de
Ridder v. International Sailing Federation (ISAF), CAS 2014/A/3630, Award (8 December
2014), T 10, <http://jurisprudence.tas-cas.org/Shared %20 Documents/3630.pdf> (mocnen-
Hee nocenieHune — 19 ¢espansa 2018 1.).

> Flick G.A. Op. cit. P. 26; A Dictionary of Law / J. Law (ed.). 8" ed. Oxford: Oxford Univer-
sity Press, 2015. P. 410—411.

* Doping Control Centre, Universiti Sains Malaysia v. World Anti-Doping Agency (WADA), CAS
2010/A/2162, Award, | 10; Dirk de Ridder v. International Sailing Federation (ISAF), CAS
2014/A/3630, Award, | 10; Blackshaw 1L.S. International Sport Law: An Introductory Guide.
The Hague: T.M.C. Asser Press, 2017. P. 13.

* Flick G.A. Op. cit. P. 26.
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OLIEHUTH 3aKOHHOCTH T1. 3 pa3ad. I Pemenus Ucnonkoma MOK, nuiato-
mero OKP mnipaBa 3asBaTh A1 y4yacTus B JeTHUX OJUMIMNIACKUX UTpax
2016 r. pocCUIiCKUX aTJIETOB, KOTAa-JIM00 HaKa3aHHBIX 32 HapyIllIeHUE
AHTUIOMUHTOBBIX MpaBui'. Bo-BTopbIXx, apouTpam ciienoBajo omnpeae-
JIUTh, aBasgercsa nu 1. 3 pasa. | Pemenusa Mcnonkoma MOK mpaBusiom
Jonycka K yyactuio (eligibility rule), Ha yuem HactauBan MOK, nium xe
TMOTIOJIHUTEIbHON CAaHKIIMEH 3a MPOIIIOe HAPYIICHUE aHTUIOIIMHIOBBIX
MpaBuUJj, 0 YeM 3asiBJISLIA aTJICThI .

AHanMu3upys MEepBBI BOMIPOC, apOUTPakKHBIN TPUOYHAJT COMOCTABUII
«0e30TOBOPOUHYIO (hOpMYIUPOBKY» T1. 3 pa3n. | Pemenus Mcnonkoma
MOK c tekcrom 1. 2 pasn. I Toro ke PelieHust, ycTaHOBUBLIETO LEJbIA psif
YCJIOBUI TOITyCKa POCCUICKMX CITIOPTCMEHOB K yyacTuio B Urpax B Puo-ne-
KaHeiipo, u mipuiies K BEIBOAY O HE3aKOHHOCTH T1. 3, TaK KaK OH IPUBEI
K I10JIHOI HeBo3MoxHocTU 3aaBKU OKP atieToB, Korna-an60o Haka3aHHbBIX
3a HapylIeHUE aHTUAOTMHIOBBIX MPaBWI. TeM caMbIM, IO MHEHUIO apOu-
TpoB, Pemienne Mcnonkoma MOK He TonbKo He MpeaocTaBuIO OKa3aB-
IIMMCS B TIOAO0OHOM CUTYallud POCCUMCKUM aTjieTaM HUKAKOIo BhIXOJA,
HO U HEe YCTAaHOBUJIO KPUTEPHSI, CTIOCOOCTBYIOIIETO MPOABUKEHIIO YMCTOTO
criopTa, Uy BOOOIle KaKOro-J11ubo MHOro kpurepus. I[Toatomy apoUTphbI
nocuutanu, 4to 1. 3 pasa. | Pemenusa Mcnonkoma MOK He cornacyercs
C €ro 3asIBJICHHOI 00IIEl 11eJ1bI0, 3aKII0Ya0IIEICs B MPeIoCTaBIeHUN POC-
CHUICKUM aTjieTaM BO3MOXXHOCTH OITPOBEPTHYTh MPE3yMITIINI0 BUHOBHOCTHU
M TIPU3HAHUU KX IIpaBa Ha «€CTECTBEHHYIO CIIPaBEIIMBOCTh»’. ApOUTPHI
TaKKe MPUHSJIU BO BHUMaHUE, UTO, HecMOTps Ha Hanuuue y MOK, saBis-
IOLLIETOCS ACCOLUALIMEN TI0 IIBEUILIAPCKOMY MPAaBY, IIIMPOKMUX HOPMOTBOP-
yeckux nomHomounii, Mcnonkom MOK B cBoeM cCOOCTBEHHOM pellIeHUN
MPSIMO TIPU3HAJT HEOOXOTUMOCTh COOTIOIEHMUSI TTPaB aTJIeTOB Ha «ECTECTBEH-
HYIO CIIpaBeIINBOCTh»'. B utore BBUAy HapyieHus 1. 3 pasa. | Pemenns
HUcnonkoma MOK naHHOro npuHIMUNIAa apoOUTpaXKHbII TPUOYHAIT TPU3HAT
€ro He ToIeXKaIllUM UCIIOTHEHUIO.

PaccmaTpuBast BTopoii BOIpocC O TIpUPOJIe OrpaHuYeHUs B 1. 3, apOu-
TPbI PYKOBOACTBOBAIMCH ABYMSI IpeniecTByomumu peieHusiMu CAC —
no aeny United States Olympic Committee (USOC) v. International Olympic

Anastasia Karabelshikova & Ivan Podshivalov v. Fédération Internationale des Sociétés d’Avi-
ron (FISA) & International Olympic Committee (I0C), CAS OG 16/013, Award, | 7.5.

> Ibid., 1 7.19.
> Ibid., 1 7.17.
* Ibid., 17.22.
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Committee (I0C)' u o neny British Olympic Association (BOA) v. World
Anti-Doping Agency (WADA)’, npu3HaBIIMMU HEIEWCTBUTEIbHBIM TaK Ha-
3piBaemoe «mpaBuiio Ocaka» (Osaka rule), mpunsitoe MOK B utone 2008 r.
B Ocake’. OTMETUB OTCYTCTBUE KAKUX-TM00 IPUYUH OTXOAMTh OT JaHHOIO
ycrosBierocs noaxona CAC mo BOpocy 0 HeIOIMyCTUMOCTU JOTIOJTHU -
TEJIbHBIX CAaHKIUI, apOUTpakHbIN TpUOYHAaN TIpUIIE K BRIBOAY, UTO M. 3
pasn. | Pemenus Mcnmonkoma MOK HakJagbiBaeT MOBTOPHYIO CAHKIIMIO
3a TO XK€ caMoe MpaBoHapyleHue'. Bmecrte ¢ TeM, 110 COOCTBEHHOMY MPH-
3HAHUIO apOUTPOB, B JAHHOM CIOpE MOJ00OHbBII BbIBOI HE MMEET KAKOT0-
JINOO TIPaKTUYECKOI0 3HAYEHUsI, TTOCKOJIbKY B JII0OOM ciydyae 11. 3 pasz. |
Pemenus Mcnonkoma MOK HapylaeT mpuHLIMI «€CTECTBEHHOM cIipa-
BEUIMBOCTU» U TI0O3TOMY He MOUIEKUT UCITONIHeHUIO . HakoHell, «Bo 130e-
JKaHWe COMHEHU» apOUTPaKHBIN TPUOYHAN TaKKe MPSIMO 3asiBUJT O CBOET
noaaep:xke oodurero nmoaxona MOK o Bo3inokeHUM Ha pOCCUICKUX aTIETOB
KOJIJIEKTUBHOM OTBETCTBEHHOCTH, 3aKpeTJIEHHOro B 1. 2 pa3n. | Pemenus
Ucnonkoma MOK®. TTockosibKy JaHHBIN BOIIPOC HE SBJISUICS MTPEAMETOM
criopa, moJo06HOe BbICKa3bIBaHUE apOUTPOB CIIEAYET pacCMaTpyBaTh B Ka-
YEeCTBE TaK Ha3bIBaeMOToO obiter dictum, T.e. BBIBOJA Cyla, HE UMEIOIIETO
MpeLeIeHTHOrO 3HaYeHUST .

United States Olympic Committee (USOC) v. International Olympic Committee (10C), CAS
2011/0/2422, Award (4 October 2011) <http://jurisprudence.tas-cas.org/Shared %20Doc-
uments/2422.pdf> (mocnennee mocemienue — 19 dbespans 2018 r.).

> British Olympic Association (BOA) v. World Anti-Doping Agency (WADA), CAS 2011/A/2658,
Award (30 April 2012) <http://jurisprudence.tas-cas.org/Shared%20Documents/2658.
pdf>(nocnennee nocewenue — 19 despans 2018 r.).

CoriacHo ykazaHHOMY TIpaBuUiTy, JIl0O0e JINIIO0, K KOTOPOMY OblTa IpUMeHeHa IUCKBAIN -
ukarys 3a HapyleHe aHTUIOITMHTOBBIX MIPABIJI TIPOIOJIKUTENILHOCTBIO GOJIee HIeCTH
MeCSIIEeB, HE MOIJIO ydacTBOBaTh B OJMMITMICKUX UTPaXx, CIEAYIONIMX 38 OKOHYAHUEM
cpoka auckBaaudukamnuu (cM., Harpumep: Duval A. The Russian Doping Scandal at the
Court of Arbitration for Sport: Lessons for the World Anti-Doping System // International
Sports Law Journal. 2017. Vol. 16. Issue 3-4. P. 184 <https://link.springer.com/content/
pdf/10.1007%2Fs40318-017-0107-6.pdf> (mocnennee nocemenue — 19 despans 2018 .).

Anastasia Karabelshikova & Ivan Podshivalov v. Fédération Internationale des Sociétés d’Aviron
(FISA) & International Olympic Committee (10C), CAS OG 16/013, Award, | 7.22.

> Ibid., 17.22.
¢ Ibid., 1 7.26.

Obiter dictum — 9T0 cieaHHasl CyIOM B PELLIEHUH 110 JIeJly peMapKa WK BbICKa3aHHOE UM
«MEXJ1y TIPOYMM», T.€. TIOXOJIsI, MHEHME, He HaXosIIeecs: B TIPSIMOIA CBSI3U C BOIIPOCOM,
BBIHECECHHBIM Ha PACCMOTPEHUE, VI 10 BOTIPOCY, HE SIBJISIIOLIEMYCSI HEOOXOIMMBIM IS
paspelieHust Ieia, JIMO0 MPUBEICHHOE ISl WIUTIOCTPALINY, aHAJIOTUY VJIA PAjId apTyMEHTa.
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BriBog apoutpoB B nene AHactacuu KapabenbiykoBoit u MBana Ilox-
1muBanoBa o HapyweHuwu 1. 3 pasa. I Pemenus Mcmonkoma MOK mpuH-
LIMITA «€CTECTBEHHOM CITPaBETMBOCTH» ObIJ IMOJHOCTBIO MOAAEPKAH ap-
ouTpaxkHbIM TpuOyHasioM B aene FOaun EpuMoBoii, mpsiMo cociaaBImMcs
Ha apryMeHTaLIMIO MPEIIIeCTBYIONIETO pelleHus'. ApOUTPHI TAaKXKe CoTa-
CUJIUCH C TeM, uTo T1. 3 pa3a. I Pemenusa Ucnonkoma MOK nipencrasnsier
c00O0Ji TOMOJTHUTENIBHYIO CAaHKIIMIO, HaJlaraeMylo BCJICICTBUE HApYIIEHMUsI
AHTUIOMMHIOBBIX MPABWI’. AHAJOTMYHBIM 00pa30oM, XOTsI BOIIPOC O Mpa-
BUJIBLHOCTU TIPUMEHEHUSI KPUTEPUEB, YCTAHOBIEHHBIX I1. 2 pa3. | Pemenus
WUcnonkoma MOK B naHHOM Jiejie TOXKe He SBJISIICS MPEeaAMETOM CIiopa,
apOUTPBI BRIPA3UIN CBOIO MOAIEPKKY obiemy nmoaxoay MOK, 3akioua-
IOILIEMYCSI B BO3JIOXKEHUHU Ha POCCUIMCKUX aTJIETOB OpeMeH! TOKa3bIBaHMS
COOCTBEHHOI HEBUHOBHOCTH' .

B To Bpems kak B gene AHacracuu KapabenviinkoBoit u MBana Ilox-
1IMBaJjioBa, a Takxe B Aese H0nnu EprmMoBoii OCHOBHBIM I0pUIANYECKUM
BOIIPOCOM CTajia HeIeHCTBUTEIbHOCTD M. 3 pa3a. | Pemenus Mcnoiakoma
MOK, B nene MBana bananauHa peysb 1ia 0 HEAECHCTBUTEILHOCTH II. 2
pa3n. I, a Takke o0 mpaBUJILHOCTU TTpUMeHeHUsT MexxayHapoaHoi dene-
pamueii rpe6Horo cniopta (Fédération Internationale des Sociétés d’Aviron
(FISA)) ycTaHOBIEHHBIX 3TUM MYHKTOM KpuTepueB. OTKIOHSS Xaao0y
poccuiickoro rpeblia, Ha TOT pa3 apOUTPaKHBINM TPUOYHAJT 00paTUI BHU-
MaHMe Ha «sICHble U npasusvhsle ccolaku» B Pemenun Mcnoakoma MOK
Ha IpaBUJia «€CTECTBEHHOM CIpaBemlIMBOCTU»*. Kak ObLJIO OTMEUeHO
B pemieHun CAC nanee, XOTsI 3TU MIpaBUIa M OTPAaHUYMBATIU aBTOHOMMUIO
MOK, nanHoe orpaHu4YeHMue ObLJIO JOOPOBOJIBHO BO3JIOXKEHO Ha ce0s
camuMm MOK. Kpowme toro, n. 2 pa3a. I Pemenns Mcnonkoma MOK
CIeAyeT 3a €r0 BBOAHOM YaCThIO M YCTaHABAUBAET MSTh IPYIIIT 00s13aTe/Ib-
HBIX KPUTEPUEB, YTO, 110 MHEHUIO apOUTPOB, SIBJISIETCS IOIOJHUTEb-
HBIM IIPU3HAHMEM MpaBa UHIAMBUAYAIbHBIX aTJETOB Ha «€CTECTBEHHYIO
CIIpaBeIMBOCTh». COOTBETCTBEHHO, apOUTPaKHbIN TpUOYHaJ He Halllell

OHO He MMeeT MPELeeHTHOTO 3HAYeHUS U, KaK CJIEJICTBUE, He SIBISIETCS 00s13aTeIbHOIM
gl h
yacTblo npeueaenTa (cM.: Black’s Law Dictionary. 6" ed. P. 1072).

Yulia Efimova v. Russian Olympic Committee (ROC), International Olympic Committee (10C)
& Fédération Internationale de Natation (FINA), CAS OG 16/004, 1 7.15.

* Ibid, T 7.17.
> Ibid., 17.27.

Ivan Balandin v. Fédération Internationale des Sociétés d’Aviron (FISA) & International
Olympic Committee (10C), CAS OG 16/012, Award, | 7.24.
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OCHOBaHWU1 11 mpu3Hanus 1. 2 pasa. | Pemenusa Ucnmonkoma MOK He-
JNECTBUTENILHBIM U HE MOJUIeXAIIUM UCToJHeHUIO' . [T0CKOIbKY Ha 3TOT
pa3 BOIIPOC O ACHCTBUTEILHOCTH I1. 2 SIBJISLICS IIPEAMETOM CITOpa, MOKHO
3aKJIIOYNTh, YTO JaHHBIN BBIBOJ apOMTPOB YK€ He sIBsieTCs obiter dictum
(Kak 3T0 OBLJIO B ABYX MPEAIISCTBYIOIIMX IeJIaxX), a MPeACTaBIsIeT co00it
00s13aTeJIbHYIO YacTh MpeLieaeHTa — ratio decidendi’.

B omiinuue ot nena UBana banannuna, B nejie Haranbu [Tomonbckoit
u Asekcanapa Jbsg4eHKO ocnapuBaiach TOJbKO MPaBUIbHOCTh MIPU-
MeHeHus1 MexayHaponHoi deaepanneit kaHod (International Canoe
Federation (ICF)) kputepueB gonycka, YCTAaHOBJIEHHBIX B M. 2 pa3.
I Pemienus Mcnonkoma MOK, Torma kak neiicTBUTEIbLHOCTh CAMOTO
MYHKTa Ha 3TOT pa3 COMHEHMIO He moaBeprajack’. CBolo kajo0y Ha pe-
LIEHME MEXAYHAPOIHOM (henepaliii pOCCUICKIE aTAEThl CPEIU IIPOYETO
apryMeHTupoBaau TeM, uto MOK u heaepaiius oTka3aim UM B «€CTECT-
BEHHOI1 CIpaBeIJIMBOCTU», @ TAKXKE HAPYILIMJIM UX JIMYHBIC [IpaBa, pe-
ycMoTpeHHble OIMMIINICKOM xapTueii. JlaHHbIe mpaBa, 1o yTBEPKACHUIO
3agBuTeseil, bl npu3HaHbl B Pemenun Mcnonkoma MOK ¢ yueTom
pa3bsICHEHU# B TocienyoineM coodmeHnn MOK, HanmpaBaeHHOM Me-
KIyHapoaHBIM denepaunsim 2 aprycta 2016 r.* OTKIOHSIS 3TH JOBOIbI,
apOUTpaKHBIN TpUOYHaJ yKa3aJj, 4To aTJeThl 00XKajJoBaIu pelieHue de-
nepauyu B CAC u uM OblIa TIpe1ocTaBjieHa BO3MOXHOCTD MPeICTaBUTh
COOCTBEHHBIE I0KA3aTeJIbCTBA, YTOOBI OCIIOPUTH UMEIOIIMECS IIPOTUB HUX
JI0Ka3aTeJIbCTBa, KOTOPOIt OHU, OMHAKO, HE BOCIOJb30BAIUCH U HE TMTOTPEe-
GoBaJIM [IJIsI TOTO AOMOJHUTEILHOIO BpeMeHu'. TeM caMbIM, 110 MHEHUIO
apOUTPOB, aTJEThl He ObUIM JMIIEHBI «€CTECTBEHHOM CIIPABEIIMBOCTI»
WJIM MIPOLIECCYalIbHOM CIIpaBeIIuBOCTH®,

Ivan Balandin v. Fédération Internationale des Sociétés d’Aviron (FISA) & International
Olympic Committee (10C), CAS OG 16/012, Award, | 7.24.

Ratio decidendi — ocHOBaHMe WY PUYMHA [Tl peLUEHUs, TJIaBHbIII MOMEHT Jiefia, KOTO-
o P i
plit onpesienset peenue (cM.: Black’s Law Dictionary. 6" ed. P. 1262).

Natalia Podolskaya & Alexander Dyachenko v. International Canoe Federation (ICF), CAS
0OG 16/019, Award (8 August 2016) <http://jurisprudence.tas-cas.org/Shared%20Docu-
ments/OG %2016-019.pdf> (mocnennee nmocemenue — 19 despanst 2018 1.).

Ibid., 1 7.15 Coobuenne MOK, HampaBieHHOE MeXXIyHApOAHBIM (eaeparusim 2 aBrycra
2016 1., pa3bsICHIIO 3HAYEHNE BhIPAXKEHMsI «BOBJIEYEHHBIN» («implicated»), ncmonb3o-
BaHHOro B Pemienun Mcnonkoma MOK (cwm.: Ibid., T 2.10).

> Ibid., 17.15.
¢ Ibid., T7.18.
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AHanu3 yeThIpex paccMoTpeHHBIX pemeHnit CAC u nmocienyonero
peweHus no aeny Enenbr AHtommHoi u Anekcest KopopalikoBa, B KOTO-
POM apOUTPHI 1711 0OOCHOBAHUSI COOCTBEHHBIX BBIBOJOB MPSIMO COCTIAIMCH
Ha peweHus o aenam HOnuu Epumonoii, AHactacuu KapabenblnkoBoii
u WBana INogmmBanosa, a Takxke Hatanbu [Momonbekoit 1 AnekcaHapa
JpsiueHKO', MOKa3bIBa€T, YTO OHU BHECIIU B CYIIIECTBYIOIINE HOPMbI MEX-
JTYHApOIHOTO CIIOPTUBHOTO MpaBa HECKOJIbKO 3HAYNTEIbHBIX U3MEHEHUIA.
Bo-nepBbix, BHE 3aBUCUMOCTH OT TOTO, OBIJIO JIM 3TO clelaHo B hopme
ratio decidendi nnu xe B popMe obiter dictum, Bce yKazaHHbIE pelICHUS
OIHO3HAYHO MOATBEPAMUIN IMTPAaBOMEPHOCTD MiepepacipeneacHus OpeMeHu
NMoKa3bIBaHUS, ycTaHoBIeHHOTO B Pemmenuu Mcnonkoma MOK B cBsi3u
C 3asiBJICHUSIMU O MpeIiojaraeMoM cyliecTBoBaHuu B Poccuiickoit Me-
Jepaly ToCyIapCTBEHHOM MporpaMMbl MOAAepKKK gonuHra. [1omno6-
Hoe «omobpenne» CAC uzmenenuit, BHeceHHbIX MOK B cymiectByomme
MpaBuWJia pacripenejeHus OpeMeHU ToKa3bIBaHUS B [eJlaX, CBSI3aHHBIX
C HapyllIeHMEM aHTUIOIMHIOBBIX MPABUJI, B OYAyILIeM MOXET UMETh JJIst
VHIWBUIYaJbHBIX CIIOPTCMEHOB HETaTUBHBIC TTOCAEACTBUS. Tak, B CBETe
nonooHoit nmo3uuuu CAC ¢ OONbILION CTENEHbIO BEPOSITHOCTU MOXHO
MPEAIOJ0XUTh, YTO €CJIM B aapec KaKOW-JIMOO0 APYroii CTpaHbl KOTaa-
HUOYIb OYyOYT BHIABUHYTHI aHAJIOTUUHBIE TIO CTEIIEHU CEPhbe3HOCTU 00-
BUHEHUS U MEXIyHapoIHasl CIOPTUBHAS OpraHU3alus HaJOXUT Ha ee
aTJIeTOB OpeMsT JoKa3bIBaHUsI COOCTBEHHON HEBUHOBHOCTHU, TO TTOMBITKHU
CIIOPTCMEHOB OCITOpUTH Mono0Hoe pemeHue B CAC, ckopee Bcero, oka-
XKYTCsl 6€3yCIeLIHbIMU.

Bo-BTopnix, aHanuzupyembie pemenuss CAC pacripoctpaHuiu cepy
JNEUCTBUS MPUHIIUIIA «€CTECTBEHHOM CIpaBeIIMBOCTU» C OLIEHKU MH-
IUBUIYATbHBIX PEIICHUH, MPUHUMAEMbIX MEXIYHAPOIHBIMUA CIIOPTUB-
HBIMM OPTaHU3AIUSIMU B OTHOILIEHUU KOHKPETHBIX aTJIETOB, Ha OLIEHKY
«HOPMOTBOPYECKMX» PEIICHUI MEXIyHAPOIHbBIX CIIOPTUBHBIX OpraHK3a-
1IMiA, CBSA3aHHBIX C YCTAHOBJIECHUEM OOIIIMX KPUTEPHEB JOMycKa aTIeTOB
K COpeBHOBaHUSIM. TeM caMbIM OHM pacIIMpPUIN TTepeuyeHb BO3MOXKHBIX
OCHOBAHU 151 00KaJIOBaHUSI MHAVBUIYaJIbHBIMU CIIOPTCMEHAMM U Ha-
LIMOHAJIbHBIMU CITOPTUBHBIMU (hefepauusiMu MPpaBUsl MEXITyHAPOIHbIX
CMOPTUBHBIX penepalnii 0 HEBO3MOXHOCTU y4acTUsI B COPEBHOBAHUSIX
CIIOPTCMEHOB, K KOTOPBIM paHee yKe MPUMEHSIMCh CAHKIIMHU 32 Hapy-

Elena Anyushina & Alexey Korovashkov v. International Canoe Federation (ICF) & Russian
Canoe Federation (RCF), CAS OG 16/021, Award (11 August 2016), T 7.2 <http://
jurisprudence.tas-cas.org/Shared%20Documents/OG %2016-021.pdf> (mocientee moce-
meHue — 19 despansa 2018 r.).
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LIeHWe aHTUIOMUHIOBBIX MpaBui. C onHOM cTopoHbl, 10 2016 1. Takue
pelLIeHus] MOIJIU ObITh MPU3HAHbBI HENEUCTBUTEIbHBIMU BBULY UX MPO-
TUBOpEYUS TIPUHLMNY ne bis in idem, He JOMyCKaOIIEMy HaJlOXeHUE
TMOBTOPHOM CAaHKIIMM 3a OTHO M TO Xe MpaBoHapylieHue'. B To xxe BpeMst
00>KajioBaHUE IO TaHHOMY OCHOBAHUIO MOTJIO CO3/1aBaTh IS CIOPTCMEHOB
MPaKTUYECKME CIOXKHOCTH, TTOCKOJIBKY B KaXIIOM KOHKPETHOM CJIy4ae UM
66110 HeoOxoaumo yoenutb CAC, UTo ocmaprBaeMoe MPaBUJIO SABJISIETCS
He YCJIOBUEM X JIOIYCKa K COPEBHOBAHUSIM, 2 UMEHHO JOTIOJTHUTEJIbHOM
cankiueii. C qpyroii CTOpoHbI, B pe3yJibrate usmeHenuii 2016—2017 rr.,
€CJIM pellleHUe MEeXIyHapOaHOI CIIOPTUBHON OpraHM3alluu He TIpeno-
CTaBJISICT paHee HaKa3aHHBIM CIIOPTCMEHAM BO3MOXXHOCTH J0Ka3aTh CBOIO
HEBUHOBHOCTb, OHO MOXXET OBITh MPU3HAHO HEAEHCTBUTEIbHBIM BBULY
HapyLIeHUs] UM MPUHIIUIA «€CTECTBEHHOM CIIpaBeIIMBOCTU», BHE 3a-
BUCUMOCTH OT TOTO, SIBJSETCS JU OCIlapuBaeMasi HopMa JOTOJHUTEIb-
HOW caHKILMel (ecau 1a — 6e3 HeOOXOAMMOCTH MPUMEHEHUS TTPUHIIMIIA
ne bis in idem).

B T0 Xe BpeMsi, MOCKOJIbKY IO CBOE# IOPUANYECKON MPUPOE TPUHLIMIT
«E€CTECTBEHHOI1 CITPaBeIMBOCTI» , IIPEIOCTABJISIIOIINI BO3MOXHOCTh ObITh
BBICJIYIIIAaHHBIM, OTHOCUTCS K 00J1aCTU HE MaTepHuaJbHOTO, a MPOIIeCcCy-
aJIbHOTO IpaBa, ero mpakTUyeckasl peaJnsalns caMma 1o cede He rapaH-
TUPYET CIIOPTCMEHAM JOITyCKa K yJ4acTHUIO B COpeBHOBaHMAX. UMeHHO
3TO Tipou3onio ¢ AHactacueit KapabenblinKoBoit, KOTOPOIi, HECMOTPS
Ha oTMeHy B ee aeie 1. 3 pa3a. | Pemenust Ucmonkoma MOK, Tak 1 He
yaajioch IpUHSTH yyacTue B OnuMnuiickux urpax B Puo-ne-2Kaneripo
BBUIY HECOOJIIOACHUS eif KpUTEepUs HATMIUs «HaIeXKHBIX aTeKBaTHBIX
MEXAYHAPOIHBIX TECTOB», TIpeIyCMOTpeHHOrOo 1. 2 pa3n. | Pemenus Uc-
nosikoma MOK?. C 3T0i#t TOUKM 3peHus NTpaKTU4yecKasi LIEHHOCTb MPUH-
LIMIa «€CTECTBEHHOM CIpaBeIIMBOCTA» JJIsI CIOPTCMEHOB, Ha KOTOPBIX
BO3JIOXKEHO OpeMsi MoKa3blBaHUSI COOCTBEHHOW HEBUHOBHOCTHU B COOT-
BETCTBMM C MHOTOYMCJIEHHBIMU JOCTATOYHO IIUPOKUMU KPUTECPUSIMHU,
MPEenCTaBIsSICTCS BeCbMa OTpaHUYEHHOM.

' United States Olympic Committee (USOC) v. International Olympic Committee (I0C), CAS
2011/0/2422, Award, | 60.

MacSwan A. Two Russian Rowers to Miss Rio Despite Winning Doping Appeal (5 August
2016) <https://www.reuters.com/article /us-olympics-rio-rowing-cas/two-russian-rowers-
to-miss-rio-despite-winning-doping-appeal-idUSKCN10G IWV> (nocnenHee nocelie-
aue — 19 dbespans 2018 1.).

199



O.A. NeHuoB

3. IIpaBo HaNMOHAJILHBIX CIIOPTUBHBIX (heaepanmii 3anMIIATH
JINYHbIE MPABA WHANBUAYAJIBHBIX CIIOPTCMEHOB B X0/I€ ApOUTPAKHOIO
Pa30oHpaTebCTBA, CTOPOHOI KOTOPOTO CIOPTCMEHDI He SIBJISAIOTCS

3.1. Ilpasuaa, deiicmeosasuiue do 2016 e.

Ho criopa mexay ITKP u MITK, paspemrenHoro CAC u ®enepaibHbIM
tpubyHaiom B 2016—2017 rr.', CAC cnieuyanbHO He paccMaTpUBall BOIIPOC
0 TOM, MOXET JIM HAallMOHAJIbHAs CITOPTUBHASI OpraHM3alysl 3al1IIAaTh JIMY-
HbIe TIpaBa MHAWBUIYAJIbHBIX CIOPTCMEHOB B X0/ apOUTPaKHOTO pa3dupa-
TEJICTBA, CTOPOHOIM KOTOPOro OHU He sBJIstioTcst. CaMbIM OJIM3KUM aHaJIO-
roM ObLIM MCKM HAIMOHAJIbHBIX CIOPTUBHBIX (heiepalitii K OpraH13aTopam
COPEBHOBAHMIA 10 MOBOAY PEIIEHUI O TUCKBaIU(UKALUK CIIOPTCMEHOB
M3 IPYTUX KOMaHI, TOrAa KakK caM CITOPTCMEH M3 HAlMOHAJIbHOW KOMaHIbI
(Ha UTOTOBBIX pe3yJIbTaTaX KOTOPOIO CKAa3bIBAJIOCh PEIIEHKE) TAKOIO MCKa
He nofaBai’. TeM He MeHee BO3MOXHOCTb (heiepalitii 1eiiCTBOBATh B MHTE-
pecax CBOMX CIIOPTCMEHOB B MOJI0OHBIX CIIOpax 00bIYHO OCHOBBIBAIACH HE Ha
HaJIMYMU Y HUX BO3MOXHOCTH 3allMIIATh MHAMBUIYaTIbHbIE ITpaBa MpeacTaB-
JISIEMbIX UMU CIIOPTCMEHOB B CUJTY CBOETO YCTaBa, a Ha HaIMuuu y dpenepanuit
COOCTBEHHOTO I0PUAMYECKOTO MHTEpeca, roaaexaiiero 3ammute’. C 3Toit
TOUKU 3pEHMST IOpUANIECKUIA BOIPOC, TIPeACTaBIeHHbIN Ha pa3peiieHrne CAC
n PenepaiabHoro TpubdbyHana B criope mMexny ITKP n MITK, cyiiecrBeHHO
OTJIMYAJICS OT BOIIPOCA, PACCMATPMBABIIETOCS B IIPEAIIECTBYIOIIMX CIIOPaX.

3.2. H3menenus, enecennvie 6 2016—2017 2e.

IMTpenmerom criopa mexay ITKP u MIIK crana 3akoHHOCTb Pelienust
Ucnonkoma MITK o BpemenHoM otctpaHeHuu [TKP B ¢Bs3u ¢ 00BuHE-
Husimu Poccuiickoit Denepaiin B CyIIeCTBOBAaHUM TOCYIapCTBEHHOMN
nporpaMMBbl oaAepKKK nornuHra‘. B ormnune or Pemennst Mcnonkoma

" Russian Paralympic Committee (RPC) v. International Paralympic Committee (IPC), CAS

2016/A/4745, Award; BGer 4A_470/2016 vom 03.04.2017.

Cwm., nanpumep: Comité National Olympique et Sportif Francais (CNOSF), British Olympic
Association (BOA) & United States Olympic Committee (USOC) v. Fédération Equestre Interna-
tionale (FEI) & National Olympic Committee for Germany (NOCG), CAS OG 04/007, Award
(21 August 2004) <http://jurisprudence.tas-cas.org/Shared %20Documents/OG %2004-007.
pdf> (mocnennee mocemienue — 19 despans 2018 r.).

Ibid., 1 60; cm. Takxe: Lewis A., Taylor J. Sport: Law and Practice. 2" ed. — Haywards
Heath: Tottel Pub., 2008. P. 336.

CM.: The IPC Suspends the Russian Paralympic Committee with Immediate Effect
(7 August 2016) <https://www.paralympic.org/news/ipc-suspends-russian-paralympic-
committee-immediate-effect> (mocnennee nmocemenue — 19 despansa 2018 r.).
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MOK (gactb necstas pasn. I), HageauBILIero MHAMBUIYATbHBIX POCCUMCKIX
aTJIETOB BO3MOXHOCTBIO TOKA3bIBATh CBOIO HEBUHOBHOCTb B COOTBETCTBUM
C TIPUHIIUIIOM «E€CTECTBEHHOI cripaBeinBoCTU», Pemenne Mcnonkoma
MIIK poccuitckuM napaJluMIIMiLaM TaKoil BO3BMOXHOCTHU He MpeocTa-
BUWJIO, XOTsI OHO MMEJIO JIJISI HUX HEMIOCPEACTBEHHbIE HETaTUBHbIE TTOCIIEI-
ctBusi. Tak, B cootBeTcTBUU CO CT. 9.6 KoHncturyuuu MITK BpemeHHO
otctpaHeHHbIl yieH MITK yrpaynBaeT Bce mpaBa v MpUBUJIETMH YJICHCTBA.
B wacTHOCTH, OH OOJiee HEe MMeeT ITpaBa MPEACTABISATh CBOIO TTO3UIIMIO, 32
HUCKJIIOYEHUEM BOIIPOCOB, KACAIOIIMXCS BPEMEHHOI'O OTCTPAHEHMSI, a TaK-
K€ TOJIOCOBAaTh Ha 3acelaHuUsIX YICHOB OpraHu3aluu, U (MJIK) BKJIHOYATh
aTJIeTOB B copeBHOBaHMs 1ton arunoii MITK, u (unu) yaactBoBaTh B MEpPO-
npustusx MITK'. B cBeTe maHHBIX HOPM C MPAKTUUECKON TOUYKU 3PEHUS
BpeMeHHoe oTcTpaHeHue [TKP o3Hayamo HeBO3MOXHOCTD yU4acTUsT BCeX
poccuiickux napanumnuiines B [Tapanumnuiickux urpax B Puo-nge-2Ka-
HeMpo, KOTOPbIE AOJIKHBI ObIJIM HauaTbes 7 ceHTs10pst 2016 r.”

3agBisas o HeaelictButeabHOoCcTU Perienust Mconkoma MIITK B xone ero
ooxanoBaHust B CAC, ITKP 0060CHOBBIBaJ CBOIO TTO3ULIMIO CPEAN MIPOUYELTO
TEM, YTO OHO HapyllIajo MpaBa MHAMBUIYATbHBIX POCCUMCKUX MapaliM-
MUIAIIEB HA «€CTECTBEHHYIO CITPaBEIIMBOCTb», KOTOPOE ObUIO OMHO3HAYHO
MPU3HAHO 3a poccuiickuMu oaumnuiitnamu B Pemenun Mcnonkoma MOK
U MOATBEePXKAeHO B nocienytoiux perienusx CAC®. B atoii csizu ITKP ccbi-
JIajicsl Ha cBO# YcraB’, B KoTopoM (1. 2.3) B 4KCJie ero 3a1a4 IpsiMo Ha3BaHO
MPEICTABUTEIILCTBO UHTEPECOB CIIOPTCMEHOB-UHBAIUIOB, TPEHEPOB, CIIOP-
TUBHBIX CYy/IeH, CIIELIMATMCTOB Pa3IMYHOIO MPo( IS, MTHBATMIOB-BETEPAHOB
(busrueckoil KyJabTyphbl B TOCYIapCTBEHHBIX M MHBIX OpraHax U OpraHu3a-
LIMSIX, B TOM YMCIIe B cynax cyneOHoii cucteMbl Poccuiickoit ®enepaiun’.

' IPC Handbook. Chapter 1. IPC Constitution (December 2011) <https://www.paralym-
pic.org/sites/default/files/document/141113141030725_2014_10_01+Sec+i+chapter+1_0_
[PC+Constitution.pdf> (nocneanee nocewenue — 19 despains 2018 r.).

Rio 2016, Opening Ceremony <https://www.paralympic.org/rio-2016> (mocnenHee moce-
menue — 19 despans 2018 1.).

Russian Paralympic Committee (RPC) v. International Paralympic Committee (IPC), CAS
2016/A/4745, 1 79.

Ycra O61epoccuiickoit oo1iecTBeHHOI opraHuzauuu «[lapanumruiickuit komuret Poc-
cur» (MIPUHAT cobpaHueM yupenuteseit [Tapamummuiickoro komutera Poccuu, ¢ u3m.
u nor. ot 28 uroHsg 2006 r., ot 18 urons 2010 r., or 23 anpens 2014 r. u ot 28 gauBaps
2016 r.) <https://paralymp.ru/upload/iblock/4d7/4d7645381d64d1a78a97a9686f972438.
pdf> (mocnennee nocewmexHue — 19 deppasns 2018 1.).

Russian Paralympic Committee (RPC) v. International Paralympic Committee (IPC), CAS
2016/A/4745, Award, 1 80.
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CAC otka3zan B ynonerBopeHuu xanoosl [TKP 1o Tomy ocHoBaHU1O,
yto [TKP He numeeT npaBo npenbssiasaTs ucku B CAC B mHTepecax MHAM-
BUIYyaJIbHBIX ciopTcMeHoB. OTkinoHs s aprymeHTanuio [TKP u orkasbiBas
B VIOBJIETBOPEHUH €T0 XKaJ00bl, apOUTPaKHbBII TPUOYHAT OCHOBBIBAJICS
TJIaBHBIM 00pa30M Ha Tpex 10Boaax. Bo-TmiepBbIX, apOUTPhl OTMETUIIH, UTO
Mpoleaypa pacCCMOTPEHMSI 3TOTO CIIOPa OCHOBAHA HAa KOHKPETHOM apOu-
TPaKHOM COIJIAllIEeHUH, CTOPOHAMM KOTOPOTO SIBJISIIOTCS UCKITIOYUTEIBHO
ITKP u MIIK, Ho He poccuiickue napajauMiuiinl. [ToaTomy apOUTphI
TIOCYUTAJIN, YTO B PAMKAX JAHHOTO JIeJla OHU HE JOJIKHBI paCCMaTpUBaTh
BOITPOCHI IIPAB MapaJMMIIMIIIEB, TAKUX KaK ITPaBO Ha «€CTECTBEHHYIO CIIpa-
BEUIMBOCTb», a TAKXKE MX JIMYHBIX MPaB, HOCUTEJIEM KOTOPBIX SIBJISTIOTCS
oHu camu, a He [TKP'. Bo-BTOpbIX, apOUTpaKHBII TPUOYHAJ MTOCYUTAI,
YTO B CUJIy CAMOI CBOEI MPUPOIbI IMYHBIC IIPaBa, a TAKXKE MPABO Ha «eCTe-
CTBEHHYIO CIIPaBEIJIMBOCTb» HE MOI'YT ObITh B IIPUHIIMIIE OTAEICHBI OT X
IepBOHAYAIbHOIO HOCUTEJIS U MepeHeCeHbl Ha APYTuX Jull’. B-TpeTbux,
apOuTpaxkHbI TpUOYHaN nmocuutan, yto Pemenue Mcnmonkoma MOK,
Cpeau MpoYero MpeaoCcTaBUBIIee POCCUMCKUM OJIMMITUIALIAM BO3MOXKHOCTD
JI0Ka3bIBaTh CBOIO HEBUMHOBHOCTb B COOTBETCTBUU C IIPUHIIUIIOM «ECTe-
CTBEHHOIi cripaBeaInBocTU», B criope mexay [TKP u MIIK He sBasimoch
onpenensomumM. B aToi1 cBa3u apoutpsl ykazanu, uto MOK n MITK neii-
CTBYIOT Ha OCHOBAaHMM Pa3JMYHBIX YCTABOB U MMEIOT IIPaBO MPUXOIUTh
K Pa3JIMYHbIM BbIBOJAAM B OTHOIIEHUM HAMJTYYIIIETO CIIoco0a pearnpoBaHUs
Ha (pakTHYeCKUEe 00CTOSATEILCTRA' .

AHaJIOTUYHBIE 110 CYTU JOBOJAbI O BO3MOXHOCTH 3allUIIATh IPABO
POCCUICKUX MAapaIMMITUIALIEB HA «€CTECTBEHHYIO CIIPABEIIMBOCTh» ObLIN
BIOCJIEICTBUU UCITO/Ib30BaHbl DeepaibHbIM TPUOYHAIOM — CHavaia Juist
000CHOBaHMS CBOETO pelleHUs 00 OTKa3e B IPUMEHEHUN BPEMEHHBIX Mep
B Buje npuocraHosieHus Pemenus Mcnonkoma MITK®, a 3arem n mis

Russian Paralympic Committee (RPC) v. International Paralympic Committee (IPC), CAS
2016/A/4745, Award, | 79.

2 Ibid., 1 80.
* Ibid., T 97-98.

Cwm.: Communiqué aux médias du Tribunal fédéral: Ordonnance du 30 aott 2016
(4A_470/2016): Rejet de la requéte du Comité Paralympique Russe concernant la partici-
pation des athlétes russes aux Jeux paralympiques de Rio. B coorBercTBuu co ct. 104 ®e-
nepanbHOro pakoHa o MenepanbHoM TpubyHaie (Bundesgesetz liber das Bundesgericht
(Bundesgerichtsgesetz (BGG)) / Loi sur le Tribunal fédéral (LTF) <https://www.admin.
ch/opc/fr/classified-compilation/20010204/201706010000/173.110.pdf> (mocnenHee mo-
cenienne — 19 despas 2018 r.)) MOTHOMOYHBIN CYIbsI MOXET IO TPEOOBAHUIO CTOPOHBI
WJIM 10 CBOEH MHUITMATHBE HAJIOXUTh BpeMEHHbIE Mepbl (mesures provisionnelles), Heo0-
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00ocHOBaHUS pelieHus 00 oTkinoHeHnu anensaunu [TKP nmo cymecty'.
TakumM 06pa3oM, ¢ TOUKM 3pEHUST UX 3HAUEHMS JUTSI MEXKITYHaPOIHOTO CIIOP-
tuBHOTO TpaBa peieHuss CAC u @enepaibHOro TpubyHaia 06 OTKa3e B Ha-
JIOXKEHUU BPEMEHHBIX MEP, a TAKXKe MOCIeIyIolee pellieHre MOCIeTHEro 00
oTkinoHeHuu xkanoosl [TKP 1o cyiiecTBy onpenennim BHELIIHNE IPAaHULIbI
MPUMEHEHUS ITPUHIIUITIA «€CTECTBEHHOM CITPaBEUIMBOCTI» B CIIOPTUBHBIX
cropax. CorjacHO 3TUM TPeM PEIICHUSIM, HECMOTPSI Ha TO YTO Ka KIbIil
W3 UHOWBUAYAIbHBIX aTJIETOB MOXET 00J1aaTh IPAaBOM Ha «€CTECTBEHHYIO
CIIpaBeIMBOCThb», KOJUIEKTMBHAS 3alllMTa 9TOr0 IIpaBa OT UMEHU aTJIETOB
HAallMOHAJbHOM CIIOPTUBHOM OpraHu3alueil He IIPEACTABISIETCS BO3MOX-
HOI1, Taxke ec/iv B yCTaBe TaKOl OpraHu3alMu MPsIMO IIPeIyCMOTPEHA BO3-
MOXHOCTb IPEJACTAaBUTEIbCTBA UX MHTEPECOB.

KonkperHble aprymeHThI, ncnoiab3oBaHHbie CAC u DenepaibHbIM
TpUOYHAJIOM JIJIsT 00OCHOBAHMSI CBOUX BBIBOAOB 0 HeBo3MOKHOCTU [TKP
3aLIMIIATE PaBa [MapaJIuMIIMIALIEB Ha «€CTECTBEHHYIO CIIPaBEIJINBOCTb>,
BBI3BIBAIOT Cepbe3Hble Bo3paxkeHUs. [1epBbIii apryMeHT O TOM, YTO POC-
cUIicKUe TTapaJIMMIIUIBI He SIBJISIMCh CTOPOHOM pa30oupaTe bCcTBa, Kak
yXe 0TMeuasoch B JIUTEpAType’, MPEACTABISETCS TPOTUBOPEYMBBIM, TI0-
CKOJIbKY OH BO3JIaraeT Ha MHAWBUIYAIbHBIX CIIOPTCMEHOB MPaKTUIECKUE
HeraTUBHbIC MOCEACTBUS MPEAIoiaraeMbIX HApYIIEHN aHTUIOITMHIOBBIX
MpaBWI UX HALITMOHAJTBbHBIMU CIIOPTUBHBIMU OpTraHU3aLIUSIMHU (32 paMKa-
MU KOTOPBIX OHU HE MOTYT 3aHUMAThCSI MPODECCUOHATBHBIM CIIOPTOM),
HO TIPY 3TOM He TTO3BOJISIET 3TUM K€ OpraHU3aLUsIM 3alUIIaTh HapYyIIeH-
Hble JIMYHBIE MpaBa cropTcMeHoB, Npu3HaBaeMble CAC 10myCTUMBIM
«COMYTCTBYIOIIMM yiiepoom» («collateral damage»)’. Bosnee Toro, xors
¢ hopMasbHOM TOYKHU 3pEHUS MIPEAMETOM TAaHHOTO CIIopa SBJISLIOCh 00-
xkanoBaHnue Pemenus Mcronkoma MITK o BpeMeHHOM MPUOCTAaHOBICHUN
yneHctBa [1KP, B neiicTBUTEIbHOCTH peyb 1i1a 00 ocriapuBaHUM (haKTH-

XOIMMBIE /ISl COXPAHEHMS CYLIECTBYIOLIETO MOJOXKEHUS e UJTU IS 3a1lUThl UHTEPECOB,
HaXOMISIINXCS IO yrpo3oii. B ciydyae monoxutenbHoro ucxona oopamieHust [TKP 3a Ha-
JloxkeHueM BpeMeHHBIX Mep Pemrenune Mcronkoma MITK Morio ObITE TIPUOCTAHOBJIEHO
¥ TEM CaMBIM POCCUIICKUE TTapATMMITHIAIIBI ObUTH GBI TOTTYIIEHBI K yuacTuio B Mrpax, mo-
ka @enepabHbII TpUOYHaN paccMarpuBai 661 anesuisiuuio [TKP Ha pemenne CAC 1o cy-
ILIECTBY.

' BGer4A_470/2016 vom 03.04.2017, T 4.2.

CM.: Duval A. The Russian Doping Scandal at the Court of Arbitration for Sport: Lessons
for the World Anti-Doping System. P. 194.

* Bulgarian Weightlifting Federation (BWF) v. International Weightlifting Federation (IWF), CAS
2015/A/4319, Award (15 February 2016), | 73 <http://jurisprudence.tas-cas.org/Shared %20
Documents/4319.pdf> (mocnennee mocenienvie — 19 despanst 2018 r.).
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YEeCKOro 3aIpeTa y4acTHs BCeX POCCUICKMX MapauMITniilieB B JeTHuX [1a-
panuMnuiickux urpax B Puo-ge-2Kaneiipo. Mnaue roBopsi, hopMaabHBbI
npeaMeT apouTpaxHoro paszouparenbctBa B CAC, cTopoHaAMU KOTOPOTO
apnstauck [TKP u MITK, He oTpakan peaqbHbIX B3aUMOOTHOILIEHU MeXK-
Iy BCéMU YYaCTHUKaMM BO3HMKIIIEro cropa. B mogoOHbIX ciydasx, Kak
yXKe 0OTMedajioch B TuTepatype', apOuTpak HoMy TpUOyHaJy cJie10Baio
MPUHSATHL BO BHUMaHWE MHTEPECHl TPEThbUX JIUIL (B paccMaTpuBaeMoOM
nene — nmapanuMnuiiies). Tem He MeHee B criope Mexay [TKP u MITK
3TOTO ClIeJIaHO He ObLIO.

BTopoii apryMeHT 0 TOM, YTO IIpaBO Ha «€CTECTBEHHYIO CIIpaBEII1-
BOCTb» HE MOXKET ObITh OTIEJICHO OT MHIMBUAYAIbHBIX MTapaJIuMIIUALICB
u riepeHeceHo Ha [TKP takke siBiisieTcst, mo HalleMy MHEHUIO, OITMOOYHbBIM.
B yacTHOCTH, apOUTpakHbI TpUOYHAJ IIPU3HAI, UTO IIBELIaPCKOE ITPaBoO
npumeHsetcs K criopy mexay [TKP nu MITK B kauecTBe cydocuanapHOTo
cratyTa’ (T.e. B 4aCTH, HE YPEryJMPOBAHHOI CIIOPTUBHBIMU HOPMaMu),
HO 1pu 3ToM IpourHopupoBai HopMbl ['TIK IlIBeitapuun’® (ct. 89(1)),
JAIOII1E BO3MOXKHOCTD aCCOLMALIMAM U IPYTUM OpraHMU3alMsIM HallMOHAJb-
HOrO U PEerMoHaJbHOIO 3HaYEHUSsI, KOTOPbIE B COOTBETCTBUU CO CBOMMM
YCTaBHBIMM TJOKYMEHTAMU MOTYT 3allMILATh MHTEPECHI TPYIIIIHI OIPeIeIeH-
HBIX JIMLI OT CBOETO MMEHU, NeCTBOBATh B 3aIIUTY JUYHBIX IPAB YWICHOB
3TOM rpymnibl. XOTs JaHHAss HOpMa BKJIIOUEHA B IPOLIECCYalbHbII KOIEKC,
OHa OIpeIeJIIeT IIPAaBO OPraHU3alUii IPEABbSBISITh UCKH B 3a1IUTY CBOMX
YJICHOB, T.€. HOCUT HE YMCTO IPOLIEAYPHBII XapaKTep, a 0Ka3bIBaeT CYIIe-
CTBEHHOE BJIMsSIHUE Ha McXof jaeia. [ToaTomy ee cienyeT paccMaTpuBaTh
B KayeCTBEe MaTepUaibHO-1IpaBoBoii’. [10CKOIbKY BBIOOD OIpeneeHHOIO
HallMOHAJIbHOTO IpaBa CTOPOHAMU CIIOPa OXBAThIBAET BCIO COBOKYITHOCTh
MaTepHabHO-IIPAaBOBBIX HOPM COOTBETCTBYIOIIECH MPaBOBOM CUCTEMBI’,

' Cwm., Hanpumep: Brekoulakis S. Third Parties in International Commercial Arbitration. Ox-

ford: Oxford University Press, 2010. P. 209.

Russian Paralympic Committee (RPC) v. International Paralympic Committee (IPC), CAS
2016/A/4745, Award, T 31.

Schweizerische Zivilprozessordnung (Zivilprozessordnung (ZPO)) / Code de procédure civile
(CPC) <https://www.admin.ch/opc/fr/classified-compilation/20061121/201801010000/272.
pdf> (mocnennee mocemienuie — 19 despans 2018 r.).

CM., Hanipumep: Karrer PA. in: International Arbitration in Switzerland. An Introduction
to and a Commentary on Articles 176—194 of the Swiss Private International Law Statute /
St.V. Berti (ed.). — Basel: Helbing & Lichtenhahn; The Hague: Kluwer Law International,
2000. Article 187. P. 487—488 (1 10—11).

Cwm., Hanipumep: Berger B., Kellerhals F. International and Domestic Arbitration in Swit-
zerland. 3 ed. — Ziirich: Stampfli; Oxford; Portland: Hart Pub.; Miinchen: C.H. Beck;
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npumMmeHeHue K criopy mexxay [TKP u MITK miBeiiniapckoro rpasa o3Hava-
JIO, YTO apOMTPaKHBIN TPUOYHAII NOJKEH ObLT TPUMEHUTH JTaHHYIO HOPMY.
B nro6oM cityyae cam (pakT CyIecTBOBaHMS TAKOM HOPMBI B IIIBEHAIIApCKOM
MpaBe yKe MOATBEPXKIAET, YTO IJIS 3aIUThl OpTaHU3ALMSIMU JTUYHBIX TTPaB
CBOMX UJIEHOB COBEPILIEHHO He00s13aTeIbHO TPeOyeTCsl UX MepeHeCceHue
OT MepBOHAYAIbHBIX OOJIaTaTe e,

Tperwmii aprymeHT 0 ToM, uTo Pemenue Mcnonkoma MOK, nipeno-
CTaBUBIIIEE POCCUNMCKUM OJIMMIINIIIaM BO3MOXHOCTh T0Ka3bIBaTh CBOIO
HEBUHOBHOCTb B COOTBETCTBUM C MPUHIIMIIOM «ECTECTBEHHOM CIIpaBe-
JIMBOCTU», HEe JOJDKHO MPUHUMATHCSI BO BHUMaHUe B criope mexay [TKP
n MIIK, kak roBopuTcs, «0beT MUMO 1eau». B camom Pemennu Ucnon-
koma MOK (uacTb gecaras pasa. ) BepHO OTMeUYeHO, YTO MPaBO Ha «eCTe-
CTBEHHYIO CIIPAaBEIIMBOCTb» UMEET Kaxblii yesoBeK'. COOTBETCTBEHHO,
Pemenue Mcnmonkoma MOK He Hagenuno pocCUMCKUX OJUMITUIALIEB
MaHHBIM MPaBOM, a JIMIIb MPU3HaAI0 (HaKT ero 00ObEKTUBHOIO CYIIECT-
BOBaHUS, a TAKXKE OMPEAEINIO YCIOBUS IJIsl €0 OCYIIECTBICHUS B BUIE
KpUTEpUEB, IPeAyCMOTPeHHBIX 11. 2 pa3a. | Pemenns Mcnonkoma MOK.
C 3TOoit TOUKM 3peHUsI, 1aKe €CJU B IMPOIIECCe BHIHECEHUSI COOCTBEHHOTO
pemieHust Mcnonkom MITK He kenan mpuHMMaTh BO BHMMaHue Pere-
Hue Mcnonkoma MOK, oH He MOT UTHOPUPOBATh HaJIMYUE Y KaXKIOTO
M3 POCCUNCKUX MapaJIMMIUILIEB MpaBa Ha «€CTECTBEHHYIO CIIpaBeIIM-
BOCTb», CYILECTBYIOIEEe BHE 3aBUCUMOCTH OT €0 MPU3HAHMS WU He-
MPU3HAHUS MEKIYHAPOIHBIMU CIIOPTUBHBIMU OpTaHU3AIMSIMU, BKJIIOUAst
MOK u MIIK.

Hakonen, Hapsimy ¢ KOHKPETHBIMU apTyMEHTaMU OOIIMIA BBIBOI pe-
mweHuii CAC u @enepanbHoro rprdyHasia o HeBo3MoxkHoctr [TKP 3amm-
LIATh MpaBa MapaJuMITMILEB Ha «€CTECTBEHHYIO CIIPaBEIJIMBOCThb» TAKXKe
BBI3BIBACT Cephbe3Hble Bo3pakeHUs1. Bo-tiepBrix, eciau naxe y camoro I[TKP
He ObLIO COOCTBEHHBIX CPEJICTB Ha OILUIATy pacXoJ0B IO 00XaJlOBaHUIO

Wien: Manz, 2015. P. 489; Girsberger D., Voser N. International Arbitration: Comparative
and Swiss Perspectives. 3" ed. — Ziirich: Schulthess; Baden-Baden: Nomos, 2016. P. 342—
343; Kaufinann-Kohler G., Rigozzi A., International Arbitration: Law and Practice in Swit-
zerland. — Oxford: Oxford University Press, 2015. P. 354.

[paBo Ha cripaBeIMBOE CYNeOHOE Pa30UPATEIbCTBO, SIBISIONICECS OMHUM U3 3JIEMEHTOB
MpaBa Ha «eCTECTBEHHYIO CIIPaBEUIMBOCTb», ITMPOKO TIPU3HAETCS B KAYECTBE OJHOTO U3
(byHmaMeHTaTBHBIX TTpaB YeoBeka (cM.: Kaufinann-Kohler G., Rigozzi A., Malinverni G. Le-
gal Opinion on the Conformity of Certain Provisions of the Draft World Anti-Doping Code
with Commonly Accepted Principles of International Law (26 February 2003) <https://www.
wada-ama.org/sites/default/files/resources/files/kaufmann-kohler-full.pdf> (mocnennee
nocetmeHue — 19 despans 2018 r.). P. 18.
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Pemrennst Ucnonkoma MITK B CAC', 4TO MOXHO OXUAATh OT MHIANBUIY-
aJIbHBIX TAPATMMITUIALIEB, YbM COOCTBEHHBIE (DMHAHCOBBIE BO3MOXHOCTHU
IJ1 oOecIieueHMsT HamjiexXalleil 1opuandecKoit 3aiuThl, OUeBUIHO, SIB-
JISIIOTCA ele 6osee orpaHndyeHHbIMU? bonee Toro, Bnocinencteuu CAC
BOOOIIIE OTKA3aJICs pacCMaTPUBATh IO CYILIECTBY UCK 34 MHAMBUAYaTbHBIX
napanumnuiines K MITK 1o nmoBoay penieHust 06 oTkase QOIMYCTUTh UX
K netHuM [lapanumnuiickum urpam B Puo-nge-2Kaneiipo, cocnaBimch
Ha oTcyTcTBMe opucaukunn’. Cosnanack abcypaHast CUTYaLusl, PU KO-
TOPOM IIpaBa pOCCUMCKUX NAPATMMIIMUIIEB HE MOTJIM 3alUUTUTh HU OHU
camocrosTenbHo, HU [TKP. C sroii Touku 3peHuss CAC pomkeH ObLI Mo-
3BoauTh [1KP 3ammiaTs TMyHbIe TpaBa MHAMBUAYATbHbBIX TapaTMMITUIALICB
B pamKax ero criopa ¢ MITK.

Bo-BTOphIX, HECMOTPST Ha TO YTO TTocie oTkioHeHus1 CAC anesissuumn
TTKP HekoTopble poCCUIICKNE MApATUMITUILILI BCE-TaKM CMOTJIM 00pa-
TUTBCS B cyabl ['epManum nmo Mecty HaxoxaeHus MITK, cyiiecrBoBaHue
JAHHOM TTPOLIEAYPhl MOXKET pacCMaTPUBATHCS B KAYECTBE JOTIOJTHUTEIBHOTO
MOJATBEPKICHMUS HapYLIEHUsI UX IpaBa Ha «eCTECTBEHHYIO CIIpaBeIIN-
BOCTb». [1pexie Bcero, HeMelKue Cybl, BKitodasi KOHCTUTYLIMOHHbII CyI
I'epmanum (Bundesverfassungsgericht (BVerfG)), paccmaTpuBaiy TOJBKO
TpeOOBaHUE POCCUMCKUX MAPATUMITUILIEB O TPUMEHEHU W BPEMEHHBIX MED,
KOTOpbIE TTO3BOJIWIN OBl UM TToexaTh B Pruo-ae-2KaHeiipo B KauecTBe yyacT-
HukoB [TapanuMnuiickux Urp, HoO He BOIIPOC MO CYIIECTBY 00 MX BOBJIE-
YEHHOCTHY / HEBOBJICYEHHOCTH B MPEATIOIaraeMyto CXeMy rocy1apcTBEHHOM
noaaepxku nornuHra’. Kpome toro, ecau obl Pemrenne Mcroakoma MITK
MOATBEPAMIIO ITPABO MapaIMMITUIALIEB HA «€CTECTBEHHYIO CIIPaBEIINBOCTDY,
nopo6Has rpoueaypa B 'epmManun, a Takke UCK 34 MTHAMBUIYAJbHBIX TTapa-
smmmuiineB B CAC, ckopee Bcero, BooOI1e Obl He ToTpedoBanuch. OmHako
Pemrenne Ucnonkoma MITK aToro He caenano, 4ToO JIUILIMIO POCCUNCKUX
napajJuMOULIEB KaKOU-T1M00 pealbHOU BO3MOXHOCTU J10Ka3aTh CBOIO
HEBUHOBHOCTb.

Cwm., Haripumep: busHecMmen Annpeit PssouHckuii Bo3bMeT Ha ceOst pacxonbl 1o ucky IKP
B CAS (11 aBrycra 2016 r.) <http://tass.ru/sport/3531042> (mociemaHee mocemieHue —
19 ceBpans 2018 1.).

CwMm, HanipuMep: CIIOPTUBHBII apOUTpax OTKa3ajlcs pacCMaTPUBATH 1O CYIIECTBY MCK
34-x poccuiickux napanumnuiiues (21 oktsaops 2017 r.) <http://www.interfax.ru/
sport/584195> (nocnenHee noceuieHue — 19 despans 2018 r.).

Duval A. The Russian Doping Scandal at the Court of Arbitration for Sport: The IPC’s Rio
Ineligibility of Russian Paralympic Athletes (11 January, 2017) <http://www.asser.nl/Sport-
sLaw/Blog/post/the-russian-state-doping-scandal-at-the-court-of-arbitration-for-sport-
the-iaaf-s-rio-ban-of-russian-athletes> (rocnentee nocemeHue — 19 despans 2018 r.).
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4. Jloka3aTeJbCTBEHHAS CHJIA IOKJIAJA0B 1 MOKA3AHMIT
MO/l MPUCATOM TPETHUX JIHIL

4.1. Ilpasuaa, deiicmeosasuue do 2016 .

CornacHo obuieMy npaBuiy, 3akperuieHHoMmy B BAJIK (ct. 3.2), dak-
ThI, OTHOCSIIIMECS K HAPYIIEHUIO aHTUIOMUHTOBBIX ITPAaBUJI, MOTYT OBITh
YCTAHOBJICHBI «1H00bIMU HAOCICHBIMU CHOCOOAMU» , BKITIOYAsI TIPU3HAHUE.
ITpu 3TOM IPUMEHUTEIBHO K [eJlaM O HapyIIeHUU aHTUIOTIMHIOBBIX
MpaBUJI, HE CBSI3aHHBIX C HAJIMYMEM B MPoOe 3aIlpelieHHON cyOCTaHIINMU,
ee MeTaboJIMTOB MM MapKepoB (Tak Ha3bIBaeMble «non-analytical positive
doping cases»)', B pemeHusix CAC HeOIHOKpPATHO MOATBEPXKIAIOChH, UTO
IJIS1 JoKa3aTesbcTBa (hakTa HapylIeHUs B TOJAOOHBIX KATETOPHUSIX TOITMH -
TOBBIX CIIOPOB MOTYT MCIIOJIb30BaThCs caMble pa3HOOOpa3HbIC JOKa3a-
TeJbCTBA, BKJIFOYAsi HEOIIPOBEPTHYThIE CBUIETEIbCKME ITOKA3aHUS JIUIIA,
BBI3BIBAIOIIIETO TOBEpHME’, a TAKXKEe MHbIe KOCBEHHbIE JOKA3aTeJbCTBA'.
Hapsiny ¢ atum eite 1o 2016 r. B npaktuke CAC 110 aejaM, CBI3aHHBIM
C TIpenmnojaraeMoii MaHUMYJISLIUE ¢ mpodaMu, HaMETUJIaCh YCTOMYMBas
TEHICHLIMS PACIIUPEHMS TIEPEUHSI JOMYCTUMBIX KOCBEHHBIX TOKA3aTe/IbCTB
U, COOTBETCTBEHHO, 00JIerYeHUsT OpeMEeHM JOKa3bIBaHUS ISl aHTUIOTIMH -
roBbeix opranmnsaunit’. Tak, eciu B nene B. v. Fédération Internationale de

Cwm., Hanipumep: Kanagaratnam S. 6. Issues in the Gathering and Use of Non-analytical
Evidence to Prove Anti-Doping Rule Violations // Doing in Sport and the Law / U. Hass,
D. Healey (eds.). — Oxford; Portland: Hart Pub., 2016. P. 107; McLaren R.H. An Overview
of Non-Analytical Positive & Circumstantial Evidence Cases in Sports // Marquette Sports
Law Review. 2006. Vol. 16. Issue 2. P. 193—212 <http://scholarship.law.marquette.edu/cgi/
viewcontent.cgi?article=1348&context=sportslaw> (rocientee rocetieHue — 19 despas
2018 1.).

> United States Anti-Doping Agency (USADA) v. M. & International Association of Athletics Feder-
ation (IAAF), CAS 2004/0/645, Award (13 December 2005), { 6 <http://jurisprudence.tas-
cas.org/Shared%20Documents/645.pdf> (nocnennee mocemerne — 19 despans 2018 r.);
United States Anti-Doping Agency (USADA) v. G., CAS 2004/0/649, Award (13 December
2005), 1 8 <http://jurisprudence.tas-cas.org/Shared %20 Documents/649.pdf> (nocnennee
noceuieHue — 19 pespans 2018 r.).

> World Anti-Doping Agency (WADA) v. Thomas Bellchambers et al., Australian Football
League (AFL) & Australian Sports Anti-Doping Authority (ASADA), CAS 2015/A/4059,
Award (11 January 2016), 1 99—103 <http://jurisprudence.tas-cas.org/Shared%20Docu-
ments/4059.pdf> (nocnennee nocewenue — 19 pespans 2018 .).

Montmollin J. de, Pentsov D.A. Do Athletes Really Have the Right to a Fair Trial in «Non-
Analytical Positive» Doping Cases? // American Review of International Arbitration. 2011.
Vol. 22. No. 2. P. 200—204 <https://papers.ssrn.com/abstract_id=2004981> (mocnenHee
nocemeHue — 19 dpespans 2018 r.).
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Natation (FINA)', a takxe B nene B. v. International Weightlifting Federation
(IWFE)’ nnst BO3JIOXKEHMST Ha aTjeTa OTBETCTBEHHOCTH 32 MaHUITYJISILIAIO
¢ Ipo0aMu aHTUIOTIMHTOBOI OpraHU3alMu TPedOBaIOCh MPEACTaBUTh
JI0Ka3aTeIbCTBa, MOATBEPXKAAIOIINE CPEIU ITPOYETO HATUYUE Y HErO MO-
THBA U KOHKPETHOI BO3MOXHOCTHU MOJAMEHBI P00, TO B aHAJTOTMYHOM
Jejie CeMHM POCCUICKUX JIeTKoaTaeToK, paccMorpeHHoM CAC B 2009 r.,
YCTaHOBJICHUE HAJU4Msl Y aTJICTOB XOTsSI Obl aOCTPaKTHOI BO3MOXHOCTHU
JIMYHO COBEPIIUTDH MOA00HYI0 MAaHUIYJISIIUIO Oojiee He TpeOOBaJIOCh .
IMomumo pesynbratoB aHanusa JJHK, B taHHOM aejie apOUTpaKHBINM TpU-
OyHas1 000CHOBAJI CBOM BBIBOJBI MPUHAICKHOCTHIO CEMU JIETKOATIETOK
K TPYIIIe ONBITHBIX CIIOPTCMEHOB MEXIYHAPOAHOIO YPOBHS U3 OJHOI
CTpaHbl, YTO, 110 MHEHUIO apOUTPOB, MOAKPEILISZIO OOBUHEHUS B CYIIe-
CTBOBaHMM KOJIJIEKTUBHOI CHUCTeMbl MaHUITYJsUK. B KauecTBe npyrux
KOCBEHHBIX I0KA3aTeIbCTB apOUTPhI MIPUHSIM BO BHUMaHUE 3aK/II0UEHUE
9KCIIEPTa, COrJIaCHO KOTOPOMY MPOMUI KPOBU HECKOJIbKHMX CIIOPTCMEHOK
yKa3bIBaJIM Ha JOJIFOCPOYHOE IPUMEHEHUE TOIIMHIa KpoBU. [10 MHEHUIO
apOMTPOB, 3TO CBUAECTEIBLCTBOBAIO O HAJTUUMHU Y HUX MOTHUBA IIJIsI MaHU-
nyassuuu ¢ npodbamu. HakoHelr, apOuTpakHbII TpUOYHAI MOCYUTAN, YTO
OTCYTCTBUE 3aMEUYaHUI CO CTOPOHBI JIUI, OCYIIECTBISIIOIINX JOTTUHT-
KOHTPOJIb, HE MOXET pacCMaTPpUBAThLCS KaK J0Ka3aTeJIbCTBO OTCYTCTBUS
MaHUMIYJISALMKA B MOMEHT CAa4u poo’.

4.2. Hamenenus, enecennvte 6 2016—2017 2e.

OTMe4eHHast TeHACHLMS PACIIMPEHUS TIEPEYHsI JOMYCTUMBbIX KOCBEH-
HBIX JTOoKazaTeabCTB, HaMmeTuBInasica B npaktuke CAC eme 1o 2016 r.,
MoJIyYnsa JajJbHelIlee pa3BUTHE B CIIOPAX, CBSI3aHHBIX C 00KaJTOBaHUEM
pemieHuit Ucnmonkoma MOK u Mcnonkoma MIIK, nipsimo cchuiaBmmx-

' CAS 98/2011, Award (7 June 1999) // Recueil des sentences du TAS / Digest of CAS
Awards 11 1998—2000 / M. Reeb (ed.). P. 255.

2 CAS 2004/A/607, Award (6 December 2004) <http://jurisprudence.tas-cas.org/Shared %20
Documents/607.pdf> (mocientee nocenienue — 19 despans 2018 r.).

> IAAF v. All Russia Athletic Federation & Olga Fgorova, CAS 2008/A/1718; IAAF v. All Rus-
sia Athletics Federation & Svetlana Cherkasova, CAS 2008/A/1719; IAAF v. All Russia Ath-
letics Federation & Julia Fomenko, CAS 2008/A/1720; IAAF v. All Russia Athletic Federation
& Gulfiya Khanafeeva, CAS/2008/A/1721; IAAF v. All Russia Athletics Federation & Tatya-
na Tomashova, CAS 2008/A/1722; IAAF v. All Russia Athletics Federation & Elena Sobole-
va, CAS 2008/A/1723; IAAF v. All Russia Athletics Federation v. Darya Pishchalnikova, CAS
2008/A/1724, Award (18 November 2009) <http://www.centrostudisport.it/PDF/TAS_
CAS_ULTIMO/39.pdf> (mocneanee noceweHue — 19 despains 2018 r.).

* Ibid., T 183—185.
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csg Ha nepBbiit Joxnan MaxkiiapeHa', a TakxKe pelIeHUi MesKayHapOaHbBIX
CITOPTUMBHBIX (pemepalinii, ocHoBaHHbBIX Ha Pemennu Mcnonkoma MOK.
Paccmarpusas nannbie criopbl B 2016 1., CAC Hen3MeHHO IpU3HaBa 10-
KazaTeJbCTBeHHYI0 cuiy Jlokiana MakjiapeHa B KauyecTBe JJOCTaTOYHOIO
ocHoBaHus 1151 peieHnit MOK, MITK u MexkmyHapOaHBIX CITTOPTUBHBIX (be-
Jiepalnii, 0OObIYHO apryMEHTHPYS CBOIO MIO3UIIMIO TEM, YTO BhIBOIBI JloKIana
MakiiapeHa o CylLIeCTBOBaHMH U MCIONIb30BaHNUM B Poccuiickoit Denepa-
LIMU «MeToa ncyesamlux npood» («Disappearing Positive Methodology»)®,
10 €r0 COOCTBEHHOMY 3asIBJIEHUMIO, COOTBETCTBOBAJIM BHICOKOMY CTAaHAAPTY
JI0Ka3aHHOCTU «BHE pa3yMHBIX COMHeHuI» («beyond reasonable doubt»)*.
Kpome Toro, kak oTMeTHI apOUTpakHbIi TpuOyHai B neje denepaunun
Tspkenoi atietuku Poccun (OTAP), BeiBoabl Jokiiana MakiapeHa ObLin
«gocnpunamel co éceil cepveznocmoio» MOK, a Takcke BAIIA u mexmayHa-
POIHBIMU CHIOPTUBHBIMU (beaepalusiMu, B YaCTHOCTU MeXayHapomHOM
accoumauuei gerkoatnerudeckux denepanuii (International Association
of Athletics Federations (IAAF))’. AHajlorndHbIM 00pa3oM, Ipu3HaBas
JIOKa3aTeJIbCTBEHHYIO CUITY TOTTOTHUTEIbHBIX 3asIBJICHUI TTO0 KOHKPETHBIM
JieJiaM, COIePXKaIlMXCs B MMChbMEHHBIX MOKa3aHMsIX MakjapeHa o mpu-
carou (affidavit)®, apOUTPBI cChUTANIMCH HA «OOLINI XapaKTep» 3asiBJICHUI
POCCUIACKOI CTOPOHBI 00 UX «HEIOKA3aHHOCTU» U «OJHOCTOPOHHEM Xa-
pakTepe», a TaKKe Ha TO, YTO IoKa3aHusl MakyiapeHa ObLIM JaHbl UM I10]1
MIPUCSITOI, HO 3asIBUTEJIM HE TTOTPeOOBaIM €Tro MePeKPECTHOrO a0Ipoca
B xoze caymanuii gena B CAC.

' Yacrs aessitast pasn. | Pemenns Mcronkoma MOK; The IPC Suspends the Russian Para-

lympic Committee with Immediate Effect (7 August 2016).

Cwm., Haripumep, pelieHre Mcnonkoma BecemupHoit dheneparvu tskenoi atietuku (Inter-
national Weightlifting Federation (IWF)) ot 29 utonst 2016 1. (cm.: IWF EB Decision on Rus-
sian Participation at the Rio 2016 OG <http://www.iwf.net/2016/07/29/iwf-eb-decision-on-
russian-participation-at-the-rio-2016-og/> (mocientee rnocemexue — 19 dpespans 2018 1.)).

CormacHo niepBomy Joximany MakiiapeHa, 3TOT METOJ COCTOSIT B YHUUTOXEHUH TTOJIOXKH -
TeJIbHBIX PE3YJIbTATOB, KOTOPbIE ObLIN MOJYYEHBI B pe3yJibTaTe MpeaBapuTeIbHOrO aHa-
nu3a (eM.: McLaren R.H. The Independent Person Report (18 July 2016). P. 31—41).

* Russian Weightlifting Federation (RWF) v. International Weightlifting Federation (IWF), CAS
0OG 16/009, Award, T 7.11.

> Ibid., T7.12.

CornacHo Bropomy [Jlokiiany MakiapeHa, Takasi IOTIOJTHUTeIbHAst WHMOpMaliusi Oblia
I[IPeIoCTaBIeHA 110 AeBsITH aes1aM (cM.: McLaren R.H. The Independent Person 2™ Report
(9 December 2016). P. 9 (fn. 5)).

Russian Paralympic Committee (RPC) v. International Paralympic Committee (IPC), CAS
2016/A/4745, Award, 1 43.
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B otanuwme ot nepBoro Jloknana MakiapeHa, OCHOBHOI yIiop BO BTO-
poM, ony6rKoBaHHOM 9 nekabpst 2016 ., ObLI cliesiaH Ha UACHTU(UKALIUN
«UHOUBUOYANBLHBIX CHOPMCMEHOE 8 NeMHUX, 3UMHUX U NAPAAUMAULCKUX 8UOAX
cnopma, 8064e4eHHbIX 8 COKpbimue donunea u manunyaayuro»'. CooTBEeTCT-
BEHHO, nNpuMeHeHHas paHee aprymeHTauuss CAC 06 000CHOBAaHHOCTU
ucnojb3oBaHus JJokiaga MakiapeHa 1 ero NMuCbMEeHHBIX ITOKa3aHUIA 0T
MPUCSTOI ObLIa TOMOJHEHA IIPY PACCMOTPEHUM eI MUHIUBUAYaIbHbIX aT-
netoB B 2017 r. — cHayvaia B perieHun CAC 1o aenny Aunb! [T9ThIX?, a 3aTeM
u B pemeHusix AucuumaraapHoit komuccun MOK (manee — 1K MOK)
o pykoBoacTBoM Jlenuca OcBajibia, B YaCTHOCTH B €€ PEILIEHUM T10 JAeITy
poccuiickoro ckeneronucra Ceprest UynuHosa’. [1puzHaBas qeiicTBUTENb-
HOCTb O0ILIMX BEIBOJOB ITpodeccopa MakjiapeHa o CYIeCTBOBAHMU CXEMBbI
noaMeHBI TTpo6 Ha 3uMHUX Onumnuiickux urpax 2014 r. B Coun, equHo-
JIMYHbBIIA apOUTP B CBOEM PEILIEHUH 10 Aey AHHBI [ISThIX PUILIES K 3aKITI0-
YEHUIO, YTO pa3IMYHbIC TUIIbI (PAKTOB M UX KOMOMHALIMSI, TIPUBEICHHbIE
BO BTOpoM Jloknane MakiapeHa B OTHOIIIEHUM JTI000T0 MHAMBUIYATbHOTO
POCCHIACKOTO aTyieTa, SIBJISIOTCSI KOCBEHHBIMU I0Ka3aTeIbCTBAMU, KOTOPbIE
MOTYT ObITb UCIIOIb30BAHBI ISl YCTAHOBJIEHUS (pakTa HapYIIEHUsST aHTUIO-
nuHroBbix npabuir’. Janubiii moaxon CAC, Ha3BaHHbIM B MOCIEAYIOIIEM
pemennu JIK MOK no geny Cepres YynuHoBa «4acTH TOJIOBOJIOMKU»
(pieces of the puzzle), moyy4mn B 3TOM pellIeHUH MTOJHYIO MoAIepXKKy'. Tax,
paccMaTpuBasi B COBOKYITHOCTH IIPEACTaBICHHbIC ITPOTUB POCCUIICKOTO
aTJieTa ToKa3aTeJbCTBa, a uMeHHO Jlokiian MakjapeHa 1 ero mucbMeHHbIE
MOKa3aHUsI MO IIPUCSTOM, TaK Ha3bIBaEMbIil «CIUCOK Jlroec»®, ciaenbl

' MecLaren R.H. The Independent Person 2" Report (9 December 2016). P. 4.

International Association of Athletics Federations (IAAF) v. Russian Athletics Federation
(RUSAF) & Anna Pyatykh, CAS 2017/0/5039, Award.

Decision of the IOC Disciplinary Commission in the Proceedings against Sergei Chudi-
nov (SML — 110) <https://stillmed.olympic.org/media/Document%20Library/Olympi-
cOrg/10C/Who-We-Are/Commissions/Disciplinary-Commission/2017/SML-001-De-
cision-Disciplinary-Commission-Sergei-CHUDINOV.pdf> (rmocnenHee moceieHne —
19 deBpang 2018 r.).

International Association of Athletics Federations (IAAF) v. Russian Athletics Federation
(RUSAF) & Anna Pyatykh, CAS 2017/0/5039, Award, | 91.

Decision of the IOC Disciplinary Commission in the Proceedings against Sergei Chudinov
(SML — 110), T 126—132.

CornacHo yTBepxkIeHusM rpodeccopa Maknapena u ['puropusi PomueHkoBa, «CImcok
Mromec» («Duchess List») — 3T0 TOKyMEHT, COCTaBJICHHBIN MTepe 3MuMHUMU OJIMMITUIACKU-
mu urpamu B Count 2014 r. AnekceeM BeMXoaHbIM B BUIe KOMITBIOTEPHOTO (haiiia B (hop-
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BCKPBITUS ITPOO Ha KPBIIIKaX, aHOMaJIbHbIE I0Ka3aTeIn COJIM B IPobax,
ananu3 JJHK B HuX, mepenucky 1o 3JIeKTPOHHOM MOYTe MO MOBOAY TakK
Ha3bIBAEMOT0O «METO/Ia UCYE3aIOLIMX IIPO0», Pe3yJIbTaThl JOMOJIHUTEIBHBIX
CyIeOHBIX BKCIIePTU3, TPOBeAeHHBIX B JIo3aHHe, a TakKe MOKa3aHMs 01
npucsroii I'puropust Pomuenkosa, Komuccus nocunrana ycTaHOBJIEHHBIM
(bakT HapyllIeHUsT AHTUAOIMHIOBBIX IIPaBUI. XOTSI POCCUMCKMI CKeJie-
TOHUCT IBITAJICSI OCITAPUBATh KaXKIbIi U3 3TUX DJIEMEHTOB I10 OTIAEIbHO-
ctu, o MHeHuto JIK MOK, Bce OHU B COBOKYITHOCTH JOTOJHSIIN IPYT
JIpyra M CKJIaAbIBaJUCh B eIMHOE Liejoe, 4yTo He octaBmio y K MOK
HUKAKUX COMHEHMI B (pakTe HapyllleHUs aTIEeTOM aHTUIOIMMHIOBBIX
npaBui'.

C TOYKM 3peHUSI BAUSIHKMS HAa MEXIYHAPOIHOE CIIOPTUBHOE MPaBO pellie-
Hust CAC, npusHaBine foKa3aTeJlbCTBeHHYI0 cuiy Jlokiana MaxkiapeHa,
€ro MUChbMEHHBIX ITOKA3aHWI MO/ IIPUCSTOM, a TAKXKE MCIO0JIb30BaBIIIIE
MOJXOJI «4aCTU FOJIOBOJIOMKM», IIPUBEJIN K JajbHEUIIIEMY pacllipeHUIO
MepeYHsI JOMYCTUMbIX KOCBEHHbIX JI0KA3aTeIbCTB B AeJlaX, He CBSI3aHHBIX
C HaJIMYMeM B IpoOe 3aIpellieHHO CyOCTaHIIMU, €€ METa0OJIUTOB WIN
MapKepoB, M, COOTBETCTBEHHO, K YKPEILICHUIO ITPOLIECCYaTbHbIM TO3ULIMN
AHTUIONMHIOBBIX OpraHu3anuii. Kpome Toro, HEOQTHOKPATHO MCIIOJIb3Ysl
yrBepxkaeHus Jlokiaga MaknapeHa, a TakKe ero rokKa3aHusl oI TPUCSITOi
JUTS1 0OOCHOBAHMSI «BOBJIC€YEHHOCTH» MHIMBUIYAIbHBIX POCCUICKUX aTIIETOB
B «cucmemy, noOpbleaiouyio cucmemy 60pbovL ¢ 00NUH2OM U MAHUNYAUPYIOULYIO
eii», apoutpel CAC BMecTe ¢ TeM He TpeOoBaau OT aHTUAOIIMHTOBBIX Opra-
HU3ALMI TIPeIOCTaBICHUS] KaKUX-JIM00 J10Ka3aTeIbCTB, UTO KOHKPETHBIN
aTJIET JIMYHO COBepIlaJ B paMKax MpeArojiaraeMoii CUCTeMbI KaKre-JInho
MaHUIYJISIIUY WIA MHbIe neicTBust’. C 3Toi TOYKM 3peHHUsI pacCMaTprBae-
Mbl€ PellIeHUsT O3HAYaIU JajlbHEMIIee YXYaleHe BO3MOXHOCTEM aTeTOB
I10 3allUTe OT OOBUHEHMI B HAPYIIEHUU aHTUAOMMHIOBBIX IIPABUJI B TaK
Ha3bIBaeMbIX «non-analytical positive doping cases».

IMonoo6nwit mogxon CAC, a takxke JIK MOK k ouenke Jloknana
MakJiapeHa He MOXET He BbI3bIBAaTh CEPbe3HOM 03a004E€HHOCTHU C TOYKHU

Mare Excel v conepKaBLIMii UMEHA CIIOPTCMEHOB, KOTOPbIE ObLIN «3allUIIEHBI» CUCTEMOM
monMeHbI pod (cM.: McLaren R.H. The Independent Person Report (18 July 2016). P. 66).

Decision of the IOC Disciplinary Commission in the Proceedings against Sergei Chudinov
(SML — 110), 1 340.

Cwm., Hanipumep: Ivan Balandin v. Fédération Internationale des Sociétés d’Aviron (FISA) &
International Olympic Committee (I0C), CAS OG 16/012, Award, 1 7.27—7.30; Natalia Po-
dolskaya & Alexander Dyachenko v. International Canoe Federation (ICF), CAS OG 16/019,
11 2.11, 7.28.
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3peHUs HapyIIeHUs UM MpaB MHAUBUIYATbHBIX aTJIETOB Ha «€CTECTBEH-
HYIO CIIPaBeUTMBOCTh». Bo-mepBhIX, KaK MpsIMO NMTPHU3HABAJIOCh B IEPBOM
Hoxnane MaxkiiapeHa, 10 CBOETO Ha3HAYeHUs B KaUeCTBE HE3aBUCUMOTO
JIMIIa OH OBLT YJIEHOM HE3aBUCUMON KOMUCCUM BO TjaBe ¢ Puuapmom
IMaynmom, nmepBeiM [Ipesunentom BAJIA, KoTopasi paHee «gckpbiia
wupoKoe pacnpocmpanenue 0onuHea 6 pocculickoll neeKoil amaemuke»'.
COOTBETCTBEHHO, KaK Y€ OTMeYaJoCh B 3alagHbIX CPEICTBAX Mac-
COBOI MH(MOPMAaIIMK, HE BBI3BIBACT YIUBJICHUS, UTO B CBOEM IOKJIANe
npodeccop MakiapeH B UTOTe COTJIAaCUIICSI CO CBOMMU COOCTBEHHBIMU
NpeaecTBYOIMME BeiBogaMu’. Takum obpasom, Jlokiaag MaknapeHa
BPSII JIM MOXET pacCMaTPUBAThCS B KaUeCTBE MOKJana «HE3aBUCUMOTO
JIULIa».

Bo-BTOpHIX, 110 COOCTBEHHOMY NTPU3HAHUIO MMpodeccopa MakiapeHa,
OH HE CTPEMWJICS OIpalllMBaTh JIUII, poxuBalomux B Poccuiickuii ®De-
Jepaluuy, BKIoYas J0JKHOCTHBIX Juil’. C 3Toil Touku 3peHus Joknan
MaxiiapeHa U3HavyaJIbHO HOCWJI OMHOCTOPOHHUM XapakTep, He JaBasi BO3-
MOKHOCTH CTOPOHE, TTPOTUB KOTOPOIt OB BIIBUHYTHI OECIIpELIeIeHTHBIC
10 CBOCH TSKECTU OOBUHEHMSI, IPEACTABUThH CBOIO TTO3UIIUIO.

B-TpeTbux, XoTs1 Kak 3asBieHus ['puropus PogueHkoBa, Tak v ero 1mo-
Ka3aHMSI TIOJI TIPUCSITON HEM3MEHHO pacCMaTPUBAJIMCh B IejaX ¢ y9acTUEM
POCCUICKUX aTJIETOB B KaUeCTBE KJIIOUEBOI «4aCcTU TOJOBOJIOMKHU», 3TU
aTJIeThl HE UMEJIU HUKaKOil BO3MOXHOCTU MOABEPTHYTH €ro MepeKpecT-
HOMY JIOIIPOCY MO/ MTPEAJIOrOM TOT0, 4To OH mpoxuBaeT B CIIIA B paMmkax
MpOrpaMMbl 3allUTHI cBUaeTeei’. Haye roBops, Takue 10Ka3aTebCcTBa
He TIoABEPrajiuch 00BEKTUBHON MPOBEPKE Ha CIYIIaHUM.

Haxonen, ecnu B nepBom Hoknage MakjiapeHa HEOOHOKPATHO YT-
BEPKIAJIOCh O CYILIECTBOBAHUU HAIIPABJISIEMOIi TOCY1apPCTBOM CUCTEMBI’,
TO BO BTOPOM 3TU I'POMKME 3asIBJICHUST ObLIM 3aMEHEHbBI Ha YTBEPKACHUE,
4TO «/c[yujecmeoeanr uHcmumyyuoHaAbHblll 3a2080p cpedu CHOPMCMEHO8

' MecLaren R.H. The Independent Person Report (18 July 2016). P. 3.

Cwm., Hanipumep: Katz R. Russian Complaints About McLaren Report On Alleged State-
Sponsored Doping Have Merit (30 August, 2016) <https://www.forbes.com/sites/
rkatz/2016/08/30/russian-complaints-about-mclaren-report-on-alleged-state-sponsored-
doping-have-merit/#6e4909f35119> (nmocnennee nocemenue — 19 despans 2018 T.).

*  MecLaren R.H. The Independent Person Report (18 July 2016). P. 8.

Decision of the IOC Disciplinary Commission in the Proceedings against Sergei Chudinov
(SML — 110), T 265.

> Cw., Hanpumep: McLaren R.H. The Independent Person Report (18 July 2016). P. 7, 10, 27,
30, 31, 41, 87.
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AemHe20 U 3UMHe20 CHOpMA, KOmopble éMecme ¢ POCCULLCKUMU 0QuUUUALb-
Hbomu auyamu 6 Munucmepcmee cnopma u e2o cmpykmypax, makux Kax
PYCAJIA, llenmp chopmueHoil n0020moeKU CNOPMUBHBIX COOPHBIX KOMAHO
(LICII) u Mockosckas rabopamopus, a makyce DCh yuacmeosaiu é ma-
HURYAUPOBAHUU DONUH2-KOHmMpoaem»'. B TO XXe BpeMs coaepKaBIlIrecs
B nepBoM [oknage MakiiapeHa 3asiBI€HUST O HAJIUYUU UMEHHO «T'OCY-
JApCTBEHHOI CUCTEMbI», OT KOTOPBIX OH CaM BIIOCJIEACTBUU OTKA3aJCs,
npsMo ucroiab3oBanarch apourpamu CAC niist 060CHOBaHMSI COOCTBEHHBIX
pelIeHu it 0 HaloXeHNU OTBETCTBEHHOCTH Ha POCCUNCKUX CITOPTCMEHOB
¥ CIIOPTUBHBIE opraHu3aunmn’. B urore nmpososriamaemas MOK, MITK
n BAIIA 1ieab 60pbObI 32 YMCTOTY CIIOPTA B 3HAYUTEILHOM CTEIIEHU OCTa-
eTcsl HepeaJIn30BaHHO, MOCKOJIbKY HapyllleHUe TTpaB UHINBUAYATbHbIX
CIMIOPTCMEHOB TMPSIMO MOJAPBIBAET JIETUTUMHOCTD MPEANPUHUMAEMbIX UMU
YCUJINNA.

5. 3akiouenue

Ouenusas oomnit Bkiaang CAC u @enepansHoro TpubyHaia Iseiina-
PUM B pPa3BUTUE MEXIYHAPOJAHOTO CIIOPTUBHOTIO MpaBa, BHECEHHbBIM UM
B IIPOILIECCE PACCMOTPEHUS CIIOPOB C YYaCTHEM POCCUNACKMX CTTIOPTUBHBIX
opranusauuii 1 atiaetoB B 2016—2017 rr., MOXHO 3aKJIIOYHUTh, YTO MPO-
M3BeJCHHbBIE UMY HOBOBBEICHUSI MPUBEJIU K 3HAUMTEIbHOMY YXYAIICHUIO
IPAaBOBOI'0 MOJIOXEHUSI CIIOPTCMEHOB B JIe/IaX, CBSI3aHHBIX C HApyILIEHUEM
AHTUIOIMHIOBBIX NpaBuJil. bonee Toro, cymecryiomas npaktuka CAC
0 JOIYCTUMOCTYU NPU3HAHUS HAPYIICHMS JIMYHBIX IIPaB CIIOPTCMEHOB
«COITYTCTBYIOLIUM YILIepOOM» OT HAJIOKEHUS CAaHKIIMII Ha HAallMOHAJIb-
HbI€ CIIOPTMBHbBIC OPraHMU3aLMK’ TTOJIyYMIa B 9TUX CIIOpaX JaIbHEUIIYIO
noaaepxky. Hanuune naHHbIX HEraTUBHBIX TEHIACHIIMI MOXET CO31aTh
JOIOJIHUTEJIbHBIE CI0XHOCTH UISI T€X POCCUMCKUX OJUMITMIALIEB, KO-
TOpbIE B CBETE MHOTOYMCICHHBIX KpUTEPHUEB (DOPMUPOBAHMS CIIMCKA
MPUIJALIEHHBIX CIOPTCMEHOB, YCTAHOBJIEHHbBIX pelieHrueM Mcroikoma
MOK ot 5 gekabps 2017 r.%, He OyayT DOMYLIEHBI K YYaCTUIO B 3MUMHUX

' McLaren R.H. The Independent Person 2™ Report (9 December 2016). P. 1.

? Cwm., Hanpumep: Russian Paralympic Committee (RPC) v. International Paralympic Commit-

tee (IPC), CAS 2016/A /4745, Award, T 45.

*  Bulgarian Weightlifting Federation (BWF) v. International Weightlifting Federation (IWF), CAS
2015/A/4319, Award, | 73.

Cornacho peteHuto Mcnonkoma MOK ot 5 neka6pst 2017 T., CIUCOK OTACIbHBIX TTPUTJIA-
TEHHBIX POCCUICKUX CITOPTCMEHOB OY/IET COCTABIEH KOMUCCHUE BO TJIaBe C IpejicenaTe-
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Omumnuiickux urpax 2018 r. u 1 3alUThl CBOUX TIpaB OyAYT BBIHY-
xkaeHbl oopaTtuthest B CAC. C 3Toi TOUKHM 3peHUsT YeTKOe TIOHMMaHNe
HBIHEIITHETO0 COCTOSIHUSI HOPM MEXIYHAapOIHOTO CIIOPTUBHOTO IpaBa
CTaHOBUTCSI KJTIOUEBBIM 3JIEMEHTOM 3aIlMThI ITPaB 1 3aKOHHBIX THTEPECOB
POCCUUCKMX CIIOPTCMEHOB.

neM HesaBucumoit opranusanmu nonmuHr-tectupoBanus (Independent Testing Authority
(ITA)) Banepu DypHeiipoH Ha aGCOIOTHOE YCMOTPEHUE JaHHOM Komuccuu. [Tpu sToM
OKOHYATeJIbHOE pelieHne 00 0TO0pe CITIOPTCMEHOB M3 CITUCKA MPUTJIAIIIEHHBIX OCTACTCSI
Ha abcomotHoe yeMoTpeHrne MOK. Cm.: MOK otcrpanmn Onumnuiickuii komutet Poc-
CUM 1 OOBSIBUIT O BO3MOXKHOCTH JIJISI «<UUCTBIX» CIIOPTCMEHOB y4acTBOBATh B OMUMITUTA-
ckux urpax B [Ixenuxane B 2018 r. mox Onumnuiickum daarom: [pecc-penus (5 nekadpst
2017 r.) <https://stillmed.olympic.org/media/Document%20Library/OlympicOrg/10C/
Who-We-Are/Commissions/Disciplinary-Commission/IOC-DC-Schmid/PR-Russian-
version-10C-suspends-Russian-NOC.pdf# ga=2.116222726.1060587947.1512507715-
2123913064.1511810472> (nocnenHee nocemieHue — 19 despans 2018 r.). C. 3.
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MHTEPAKTUBHbIE APBUTPDI?
OMNTUMUCTUYECKUE NPERJIOKEHUA
U KYNIbTYPHbIN BATAXK'

Muxanib E. IITHAVTEP

B npodoaxcarouyuxcs dedbamax o nosvlulenuu dQpexmugHoCmu mexicoy-
HapoOoH020 KoMMep4ecKo2o apoumpaica 4acmo oocyxcoaemes poas apoumpa.
Ha smom cuem 6b110 8bICKA3GHO MHOJNCECTNBO NPEONOICCHU, HEPEeOKO NPU3bL-
sarOuux Kk 601ee AKMUBHOMY yHacmuro apoumpos, Ho Ha NPaKmuKe, noxoice,
Habarodaemcs NPOMUBON0N0ICHAS MeHOeHuus. B koneunom cueme 6ydyujee
MAaKux noNbIMOK NObICUMb IPPHeKMUBHOCMb NPoyecca U e2o0 80CNPUUMHLU-
80CMb K NOMPEeOHOCMAM NOAb308AMeell ¢ NOMOUbIO 60ee UHMEPaKMUGHBIX
apoumpoe bydem 6 3Ha4UMENbHOU CMeneHlU 3asucems om 08yx (hyHoamer-
MAABHBIX 80NPOCOB, NO KOMOPbIM NPOBOOUMCS pazautie mMexcdy cyoeOHbiMu
U apoumpa)cHuIMu Kyasmypamu (He éceeda cosnaodaroujee ¢ pazoeneHuem KoH-
MUHEHMAAbHOR0 U AHeNOCAKCOHCK020 NPAsa): a) poab apoumpa, 0elicmeyueeo
Kak 6ecnpucmpacmublil cyobs Uil KaK «auyo, paspewarouee cnop»; u 0) poas
gaxkmos u cobopa dokazamenvcms.

Knrouesvle crosa: unmepakmuenslii apoump; He608AeHeH bl apoump;
uxkmuensLil apoump,; Mmemoo peaesanmHoOCMU; poaeas modeas 041 apoumpa;
AUYO, paspeularoujee cnopsl; 6eCnpuUcmpacmublil cyobvs; cOCMA3amenbHblil
npoyecc; UHKGU3UYUOHHBLI NPOYECC; AHeA0CAKCOHCKOEe NPAB0o; KOHMUHEeH-
manvHoe npaso.

JlaHHast cTaThs TOJ APYTMM Ha3BaHMEM OblLIa BIIEpBbIe OMYOJIMKOBaHA Ha aHTJIUI-
CKOM sI3bIKE B KadyecTBe TJI. 25 B KoJJIeKTUBHOM paborte «The Evolution and Future of
International Arbitration» (cm.: Scheider M.E. Chapter 25. The Uncertain Future of the
Interactive Arbitrator: Proposals, Good Intentions and the Effect of Conflicting Views
on the Role of the Arbitrator // The Evolution and Future of International Arbitration
(= International Arbitration Law Library. Vol. 37) / S. Brekoulakis, J.D.M. Lew, L. Mistelis
(eds.). — Alphen aan den Rijn: Kluwer Law International, 2016. P. 379—392). B Hacrosiiiem
CcOOpHUKE IMyOIMKYeTCs IePEeBOJT Ha PYCCKMIA SI3bIK €€ M3MEHEHHOTO BapraHTa.

ABTOp sIBJIsIETCS MapTHEpOM topuanueckoii hbupmel «LALIVE» (Kenesa, LIBeiitiapusi),
obBuIMM BuLe-mipe3uaeHToM FOHCUTPAJL u noyetHbiM npe3uaentoM LlBeiinapckoii
apouTpaxHoii accormanuu (Association Suisse de I’ Arbitrage (ASA)). ABTOp Grarogapur
Jleonuna lIMaTteHko, ropucta opuandeckoii hupmbl «<LALIVE» (Kenesa, LBeiiuapus),
3a [epeBO/l HACTOSILLEN CTaTbU HA PYCCKUIA S3BIK.
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INTERACTIVE ARBITRATORS?
OPTIMISTIC PROPOSALS
AND CULTURAL BAGGAGE

MicHAEL E. SCHNEIDER

In the continuing debate about improving efficiency in international com-
mercial arbitration the role of the arbitrator is often discussed. Many sugges-
tions have been made to this effect, often calling for greater involvement of the
arbitrator; but in practice the trend seems to move in the opposite direction. In
the end, the future of such attempts to improve the efficiency of the process and
its responsiveness to the users’ needs by more interactive arbitrators will depend
to a large extent on two fundamental issues where judicial and arbitral cultures
differ (not always along the civil law / common law divide): (a) the role of the
arbitrator, acting as impartial referee or as «dispute solver»; and (b) the role of
the facts and of evidence gathering.

Keywords: interactive arbitrator; hands-off arbitrator; mock arbitrator; re-
levance method; role model for arbitrator, dispute solver; impartial referee;
adversarial procedure; inquisitorial procedure; common law; civil law.

O O
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1. Brarue HamepeHus:
NpeJI0KEeHNs IS 00Jiee AKTUBHBIX apOUTPOB

Br11o caenano MHOTO MpeaioKeHUI 1O TTOBBIIEHUIO 3 (GEKTUBHOCTH
MEXIYHApOIHOTO apOuTpaka MyTeM aKTUBU3ALMU y4acTUsl apOUTPOB.
HaHHas cTaThsl MOXET AaTh JUIIb KPAaTKUI 0030p HEKOTOPBIX U3 TAKUX
npenaoXeHui. S mpuHOIy CBOM U3BMHEHUSI MHOTUM APYTUM aBTOpaM,
KOTOPBIE TAaKXKE BHECIIM TOJIE3HBIN BKJIAI B pa3pabOTKy 3TOI TeMbI'.

B nyonukanuu MexayHaponHoit ToproBoii nanatsel (International
Chamber of Commerce (nanee — /CC)) «MeToabl KOHTPOJISI BpEMEHU U 3a-
TpaT» MePeYrCIeHbl HEKOTOPbIE CITIOCOObI OPraHM3aluy pa3dorpaTeabCT-
Ba (case management). Bnepsbie onyonukoBaHHas B 2007 1., oHa Oblia
nepecmoTpeHa B 2012 r.°, 1 IpUMepBHI, B3IThIE U3 Hee, Terephb BKIIOYEHBI
B Ty e Opolrtopy, uto u Apoutpaxkubiii pernaMmeHT /CC. OHU BKIIOYAIOT
PEKOMEHIALMIO O TOM, YTO apOUTpakHbIe TPUOYHAJIbl MOTYT:

a) BHOCUTD IPEIJIOKEHUS B XO[Ie OPraHM3allMOHHOTO COBeIIaHus (case
management conference) (1. 26);

0) oka3bIBaTh CTOPOHAM TTOMOIIb B pa3pabOTKe COOTBETCTBYIOIICH
npotenypsl (1. 28). ITyHKT 28 TakKe COIepKUT CIeayolee MoJIoKeHNe:
«Hanpumep, mpubynan, komopulil ¢ camoeo Ha4aia 03HAKOMUACS ¢ dema-
AAMU Oena, Modcem NposiéAsimsb UHULUAMUBY U 0a8AMb COOMEEMCMEYujue
UHOUBUOYaNbHbBIEe NPEON0ICCHUS NO BONPOCAM, KOMOPble Q0ANCHbL ObIMb pac-
CMOMPEHbl 8 NUCbMEHHbIX MAMepUanrax u NOKA3anusx ceudemeneii, no mem
06aacmam, 8 KOMOPbIX emy nomMo2au Obl IKCnepmHsle 00Ka3amenvcmad,
a makce no cmeneHu packpvimusi 00KyMeHmo8 CmopoHamu 045 peuleHus
CHOPHbBIX BONPOCOB»

B) Jajiee MOTYCPKUBACTCS, UTO «apOUMPA@CHblil MpUuOyHan Modcem pac-
cMOmpemb 803MONCHOCHb UCNOAB308AHUS COBCULAHUS NEpel CAYUAHUEM, YMOo0bl
VKa3amo CMOPOHAM 80NPOCHL, HA KOMOPbIX UM C1e008a10 Obl COCPeOmMoHUmbCs
Ha npedcmosujem cayuanuu» (1. 37).

Bosee neranbHOe 00CYyXAeHUE MPOAKTUBHOI OpraHU3alny pa3duparTesbCTBa U aBTOHO-
MWU CTOPOH CM., Hanipumep: Waincymer J. Procedure and Evidence in International Arbi-
tration. Alphen aan den Rijn: Kluwer Law International, 2012. P. 384—413.

Techniques for Controlling Time and Costs in Arbitration: Report from the ICC Commis-
sion on Arbitration (ICC Publication No. 843) <http://gjpi.org/wp-content/uploads/icc-
controlling-time-and-cost.pdf> (nocnenHee noceuieHue — 24 ¢gespasns 2018 r.).

Controlling Time and Costs in Arbitration: ICC Commission Report (ICC Publication
No. 861-1) <https://www.iccgermany.de/fileadmin/user_upload/Content/Schiedsgeri-
chtsbarkeit/ICC_861-1 ENG_Controlling Time and_Costs_Report.pdf> (mocinennee
noceteHue — 24 deppansg 2018 1.).
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Tomac Crunanosuy (Thomas Stipanowich) 0600IIMI PSIT IPYTHUX TTPEI-
JIOXKEHUI 1 MHULMATUB. B KOHIle CBOEro uccienoBaHus OH mpeajaraet
[l1a60H a1 onpeaeeHYsI TPUBEPXKEHHOCTH apOUTPOB CONEMCTBUIO DKO-
HoMuuecku 3¢ pekTuBHOMY M ObIcTpoMy apouTpaxy (Template for an Arbi-
trator’s Commitment to Promote Cost Effective, Expeditious Arbitration)',
KOTOPbI BKJIIOYAET:

a) 00s13aTeJIbCTBO apOUTpa 0OecIeYrBaTh HAJTMUKUE CBOCI TOCTYITHOCTH
(mocTaTouHOrO BpeMeH!);

0) HacTtanBaHMe Ha 3((HEKTUBHONM 1 00sI3aTeIbHOI CTPYKTYpe pa3ou-
paTesibCTBa U MPOLeCCyalbHOM rpaduKe;

B) IIPOLIEIyPHbIE COBELIAHUS;

I') KOHTPOJIb 32 PACKPHITUEM JOKYMEHTOB.

HMHTtepecHoii ocodeHHOCThIO 3Toro 1llabioHa siBisieTcss peKoMeHaausI
0 TOM, UTO apOUTP JAOJIKEH «HO0WPsIMs npedcmasumeneii CmopoH 00Cmueamas
coenauenus no 60NPOCAM PaKmoe»’.

Jrocn Pun (Lucy Reed) npemnoxuna «Yenunenue Pun» (Reed Retreat),
BBIPA3UB HAEXK/Y, UTO B PE3YJIbTaTe TAKUX «yeAUHEHUI» apOUTpPbI OyIyT
JIydllie TIOArOTOBJIEHBI K CliyliaHuo. biaromapsi Takoii yiy4iieHHOM IMOAro-
TOBKE UJICHBI apOUTPaKHOTO TPUOYHATIA «MO2YyMm (CMen0) coenacoeams 6oOnpo-
Cbl, KOMOpble Xomsam 3a0amb nPeocmasumensim, U yKkazamos, KaKue acneknol
OHU Xomenu Obl udems Oonee demanbHO NPOPAOOMAHHBIMU 6 OanbHelluleM
U Kaxkux ceudemeneii oHu 60abule 6ce2o xomenu 0bl yeaviuiams. Pazymeemcs,
2M0 He 00ANCHO HAHOCUMb YUiepoa 603MOICHOCMU CIOPOH U31A2aMb CE0H
no3uyuio no deay max, Kak OHU CHUMAaOm nOOXOOSUUM»”.

OHa no6aBuIa, YTO MOXET OBITh MOJIE3HO «d/is MpudyHaia no3oxee, Ho 00
3a6epuleHUs pacCMOMpPeHUs Mamepualo8 0eida CNPOCUMb Kaicoyio U3 CIopoH
0 KOHMPOALHOM CHUCKe, — 0e3 COMHEHUS., KOHKYPUPYIOUWUX KOHMPOAbHbIX CRU-
CcKax — ecex pakxmuuecKux u opuou1ecKux 60npocos, Komopble CHUMarmes
CyuecmeeHHbIMU 0451 apouUmpascHo20 peuenus»”.

Stipanowich Th.J. Reflections on the State and Future of Commercial Arbitration: Challeng-
es, Opportunities, Proposals // American Review of International Arbitration. 2014. Vol.
25. Nos. 3—4. P. 393—394 <https://papers.ssrn.com/abstract_id=2519084> (mocnentee
nocenieHue — 24 despans 2018 1.).

* Stipanowich Th.J. Op. cit. P. 394.

Reed L. The Kaplan Lecture 2012: Arbitral Decision-making: Art, Science or Sport?.
<http://www.arbitration-icca.org/media/4,/42869508553463/medial13581569903770r-
eed_tribunal_decision-making.pdf> (nmocneanee nocewenue — 24 despains 2018 r.). P. 11.

* Ibid. P. 14.
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Hun Kannan (Neil Kaplan) — mon BnussHueMm «I'paduka PendepHa»
(Redfern Schedule) u «Yenunenust Puny» — npennoxun Heuto HoBoe. OH Ha-
3Baj 510 «Berymnenunem Kannana» (Kaplan Opening) u onucan clieayronmm
o0pa3oM: «B ydobHoe epems 8 apbumpadice, — 03MONCHO, NOCAE NEPBO2O
payroa 06MeHa NUCbMEHHbIMU MAMEPUALAMU U NOKAZAHUAMU céudemeneil,
HO 3000420 00 OCHOBHO20 CAYUWLAHUS — MPUOYHAA Q0ANCEH NPOBECU CAVIULA-
Hue, Ha Komopom npedcmasumentt 00eux cMopoH pacKpoom nepeo HUM c6ou
nozuyuu. Mm moxcem nompebosamvcs 3apanee HANPAGUMs C60U Kpamkue
nozuyuu (skeleton arguments). I[locae ecmynumenvHbiX 3a568AeHUL KANCOOMY
aKcnepmy caedyem npeocmasums ce0u 00KA3ameabcmea u 00ssACHUMb OMAUYUS
e20 66160008 OM 8b160006 IKCnepma 0py2oil CIMOPOHbL»'.

Cpenu mpeuMyIecTB cBoero npemioxenuss Hun Karian ynmomuHaer,
YTO TPUOYHAJ OyAET paccMaTpUBaTh 10 Ha ropasno Oosiee paHHEl cTaaunu,
YeM OOBIYHO; Y HEeT0 OyIeT BO3MOXKHOCTD «00CHOSMENbHO 00Cy0ums ¢ npeo-
cmasumenem nepughepuiiivle NyHKmbl, HEHYICHble 00KA3AMeAbcmea U npodevl
6 dokazamenvcmeax»; TPUOYHAJ CMOXET «YKA3amb CHOPOHAM Me MOMEHMbL,
011 paccMompeHus U passsacHeHus KOMopsix y Hux 0ydem epems». TeM caMbIM
OH OyIIeT COIEICTBOBATh MUPHOMY YPETryJIMPOBAHUIO WM CBEACHUIO K MU -
HUMYMY BOIIPOCOB, IT0 KOTOPHIM UMEIOTCS pa3HOIIACHSI.

Koncrantun IMapracunec (Constantine Partasides) Ha ocHoBe «Bcryrn-
nenus Karnmana» npenioxun «CoBellaHue 1mo paccMoTpeHuio aena» (Case
Review Conference (nanee — CRC)), KOTOpoe OpraHu3yeTcs MocJie TIePBOro
obMeHa nuchbMeHHbIMU Matepuanamu’. CRC «cghorycuposano na oocyncoe-
HUU MPUOYHANOM BONPOCO8 U D0KA3AMEeNbCME, He00X00UMbIX 015 onpedeneHus
UCK08bIX Mpebo8anuii cmopor» , PELlIeHUsI BOITpOca O Ipejieiax BTOPOro payHiaa
oOMeHa MaTepuaiaMu, a TpUOYHaJI PY3BaH JaBaTh yKa3aHUs COMJIACHO «UH-
QuBUAYaNbHO CMOOeAUPOBAHHOU npouedype pazoupamenbcmea no 0CManibHbiM
waeam, edyuwum K cayuianuro no cyujecmsy». B CRC, Kak U B ApYTUX CITyJasix,
apOMTPBI MOT'YT BbICKA3bIBATD «1pe0eapumenbtole co0OPasceHusi o OMoesbHbIM
B80NPOCAM, BO3HUKAIOUWUM 8 KOHMEKCme NPOUuedyPHbIX PAZHOAACULD .

HeBun Puskun (David Rivkin) roren HamHoro ganbiie. OH npencra-
BUJ Monenb «I'opoackoro crapeiimunbl» (Town Elder), koTopbiit urpaet

Kaplan N. If It Ain’t Broke, Don’t Change It // Arbitration: The International Journal of
Arbitration, Mediation and Dispute Management. 2014. Vol. 80. Issue 2. P. 174 (reproduced
in: SchiedsVZ: Zeitschrift fiir Schiedsverfahren. 2014. Heft 6. S. 279) <http://www.arbitra-
tion-icca.org/media/4/44493740788727 /media314050030194870kaplan_if it_aint_broke
dont_change_it.pdf> (mociennee noceuienne — 24 despais 2018 r.).

Partasides C., Vesel S. A Case Review Conference, or Arbitration in Two Acts // Arbitra-
tion: The International Journal of Arbitration, Mediation and Dispute Management. 2015.
Vol. 81. Issue 2. P. 167.
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OYEHb aKTUBHYIO POJIb B pa3BUTHUU AeJIa B Xofe pa3oupatenbcTBa. [1o Mo-
nenu PuBkuHa, 'oponckoii ctapeiillinHa MOXET OKa3bIBaTh CONECTBIE
CJIeAyIOIIM 00pa3oM:

a) HaIpaBJISITh CTOPOHBI B MIPEACTABICHUM MO3UIIMHU T10 IeIy 1 JTOKa-
3aTEJIbCTB;

0) 0003HaYaTh IJII CTOPOH JI0Ka3aTeIbCTBa, KOTOPhIE TPEOYIOTCS eMy
(BO3MOXKHO, MHOTIA TaK3Ke €if) UIs1 peleHus;

B) MOOLIPATH MOATAIHBIN TIPOLiecC B apOUTpaxKe;

r) IOMOTaTh CTOPOHAM COCPEIOTOYNUTh BHUMaHME Ha KPUTUIECKUX
MOMEHTaX;

1) BBICKa3bIBaTh MPEABapUTEIbHBIC COOOPaKEHUS; WU JaxkKe

) TpeasaraTh pelieHue'.

Karpun Keccenpsan (Catherine Kessedjan) npeacraBuia «CoBMECTHOTO
ApbuTtpa» (Collaborative Arbitrator), KOTOpbIii MPOBOAUT apOUTPaK TaK
K€ MHTEPAKTUBHO, KaK Y TIPOLECC COBMECTHOM pabOThI. DTOT MPOLECC
BKJIIOUAeT B ceOs:

a) moaaep:kaHue KOHCTPYKTUBHOTO OOCYKIEHMSI TTPEACTaBICHHBIX 10-
Ka3aTeJbCTB TPUOYHATIOM U MPEACTaBUTEIISIMU;

0) yKa3zaHMe CTOpOHAM Ha TO, KaKue M3 UX apryMEHTOB cyiadbie, a 10-
KazaTeJbCTBAa — HEIOCTAaTOYHBIC;

B) MIOMOIIIb CTOPOHAM B OMpeAeIeHUM UX CIIopa Ha paHHE cranuu
pa3buparenbCcTBa; a TAaKXKe

I') TOMOIIb UM B (POPMYIMPOBAHUY CBOUX 3asIBJICHUIA.

Kopoue roBopsti, COBMeCTHBII1 apOUTP SIBISIETCS «HOCHOSHHbIM NOMOUY-
HUKOM 0451 peuteHus: onpedenernozo cnopa». OIHAKO 3T BeChMa MHTEPaK-
TUBHBIE (PyHKLIMK, onrcaHHble Koatpun KeccenbsiH, CMSITYEHBI COBETOM,
YTO apOUTP JOJIKEH «CHA4AAA 0amb 803MOICHOCHb CIOPOHAM OP2AHU308AMb
Pazoupamensbcmeo camoCmosmenbHo»’ .

Hexoropble aBTOpBI UAYT €llie Aaibliie, BAIOXHOBJISSCH TaK Ha3bIBac-
Moit Relationstechnik (MHOTHA IEPEBOIUTCS KaK «METOM PEJIEBAHTHOCTI»
(«relevance method»))’ — TpagMLIMOHHBIM METOJIOM OpPraHU3aLMK Pa3ou-

Rivkin D.W. Towards a New Paradigm in International Arbitration: The Town Elder Model Re-
visited // Arbitration International. 2008. Vol. 24. Issue 3. P. 375—386 <https://academic.oup.
com/arbitration/article/24/3/375/198842> (nocnenHee noceieHue — 24 dgespans 2018 1.).

Kessedjan C. International Arbitration — More Efficiency for Greater Credibility // Con-
temporary Issues in International Arbitration and Mediation: The Fordham Papers 2014 /
A.W. Rovine (ed.). Leiden: Martinus Nijhoff Pub., 2014. P. 1-9.

Cwm., Haripumep: Elsing S.H. Procedural Efficiency in International Arbitration: Choosing
the Best of Both Legal Worlds // SchiedsVZ: Zeitschrift fiir Schiedsverfahren. 2011. Heft 3.
S. 118; mompobHOE onucaHre METOIA M €T0 BO3MOXKHOTO TIPUMEHEHHMSI B MEXIyHAPOIHOM
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paTebCTBa M MPUHSITUS PEIICHUI, MPAaKTUKYEMBIM B CyllaXx U apOuTpaxke
I'epmanuu': ucrel npencrasisieT GakThl B MOIACPXKKY CBOSTO 3asIBICHUS
W TIPUBOJIUT TpaBoBoe obocHoBaHue. Cynbs (M1 apOUTp, BIOXHOBJICH-
HBIii 3TOM MPAKTUKOI) ONpeaeseT, MOATBEPKAAIOT JIM UCKOBbIE TpeOOBa-
HUS TpeanoiaraemMblie (hakThl, CYMTasl, YTO OHU BepHBI. Eciiu HeT, B ucke
OTKa3bIBaIOT 0€3 pacCCMOTPEHUS KaKMX-JIM00 qoKa3aTebcTB. Bo3paxkeHus
OTBETUMKa PacCMaTPUBAIOTCS aHAJIOTUYHBIM 00pa3oM: eciiu (hakThl, 3a-
SIBJICHHBIC B 3aILIMTY, HE CITOCOOHBI 0OOCHOBATh OTKa3 B UCKE, HET HEO0-
XOAMMOCTH COOMPATh TOKA3aTeIbCTBA B IMOAACPKKY TAKUX YTBEPXKIACHMIA’,
Tomapko 1ocye Toro, Kak 0yaeT yCTaHOBJIECHO, YTO YTBEPXKIECHUS SIBISIOTCS
HeoIpoBepKUMbIMU (schliissig), moka3zaTeabCcTBa MPUHUMAKOTCS, HO UX
KPYT OTPaHUYMBACTCS TOJIBKO TEMU YTBEPXKICHUSIMU, KOTOPBIE OTHOCSITCS
K JIeJIy M OCTIapUBaIOTCSI .

apoutpaxe cM.: Schdfer J. K. Focusing a Dispute on the Dispositive Legal and Factual Issues,
or How German Arbitrators Think — An Introduction to a Traditional German Method //
b-Arbitra: Belgian Review of Arbitration. 2013. No. 2. P. 333—344 <http://www.danskead-
vokater.dk/Files/Filer/voldgift/2017/Jan_Schaefer_B-Arbitra%2013_2.pdf> (rmocnennee
nocenieHue — 24 despans 2018 1.).

Cwm., Hanipumep: Hanefeld 1., Hombeck J. International Arbitration between Standardisation
and Flexibility — Predictability and Flexibility Seen from a Client’s Perspective // SchiedsVZ:
Zeitschrift fiir Schiedsverfahren. 2015. Heft 1. S. 23. OHu coo061aoT 00 1cCcaeI0BaHUN,
MPOBEAEHHOM MMM ¢ yuacTreM 20 pasIudHbIX «<KOPHOPAUULL, 0eLCMEYIOUUX 6 2100a1bHOM
Mmacwmabe», C HEIABHUM OTIBITOM apOUTPpaxa, CBSI3aHHBIM ¢ ['epMaHueii, CreraibHO yI1o-
MuHas Relationstechnik. B 6osiee o01eM I1aHe peCIOHACHTBI BBICKA3aIu MPEAoUTeHIE
B IOJIB3Y «00/1€e paHHe20 0003HAYEeHUS NPe0sapumenbHulX PUOUHecKUX 63211006 mpuoyHaia
OMHOCUMENbHO CYUecmea 0ena».

IIpuMep: UcTell B3bICKMBAET OILIATY TOKYITHOM LIEHbI U JIeJIaeT HEOOXOAMMbIe (haKTHUe-
CKHE YTBEPXKIECHUS ; OTBETYMK HE OCIIAPMBAET TTOJIyJEHUE TOBApa, HO CChLIAETCS Ha €O Jie-
dekr. OnHaKO 0OBSICHEHHMS OTBETYMKA ITOKA3BIBAIOT, YTO OH HE HAIIPABUJ YBEIOMIICHME
HCTILY 06 5TOM fedeKTe HEMEUIEHHO MOCIIE ero 0OGHAPYKEHUS, KaK 9TOTO TpeOYeT 3aKOH.
HeTt He0OX0MMMOCTH COOMPATH I0KA3aTEIbCTBA HAIMUKS 1e(DeKTa, IIOCKOJIBKY, TaXKe eCII
OH OY/IET YCTAHOBJIEH, 3TO HE OCBOOOIMT OTBETYMKA OT 0653aTE/ILCTBA 10 OILIATE, IOTOMY
YTO BO3paXkKeHMUE ObLIO 3asIBJIEHO CJIMIIKOM TTO3/IHO.

Caonnyio nHdopmanuio o Relationsmethode, Kak ee enie Ha3bIBaIOT, cM.: Lord Justice
Jackson. Review of Civil Litigation Costs: Preliminary Report (May 2009). Vol. I1. Nor-
wich: The Stationery Office, 2010. P. 562—563 <https://www.judiciary.gov.uk/wp-content/
uploads/JCO/Documents/Guidance/jackson-vol2-low.pdf> (mocientee mocenieHue —
24 depans 2018 r.). OH peKOMEHAYET UCIOIb30BaTh 3JIEMEHT 3TOro MeTona (MAeHTH -
uKauio mpearnosaraeMpIX CBUICTEIEl CO CCUTKON Ha 3asiBICHNUS) B AHIJIUU U Y3ITb-
ce (cMm.: Lord Justice Jackson. Review of Civil Litigation Costs: Final Report (December
2009). Norwich: The Stationery Office, 2010. P. 377 <https://www.judiciary.gov.uk/wp-
content/uploads/JCO/Documents/Reports/jackson-final-report-140110.pdf> (mocnentee
noceteHue — 24 deppans 2018 1.)).
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B aToM mpoliecce cynbsi Uiy apOUTp M3MaeT MOCTAHOBICHUE U CEPUIO
TMIOCTaHOBJICHMH O cOOpe MOKa3aTeJIbCTB MO KOHKPETHBIM OCTIIapUBaeMbIM
YTBEPKICHUSM, HAIIpUMep O TOM, ObUIM JIM TOBAPhl OTIIPABICHBI BOBPEMSI,
MPOBEPWII JIU TTOKYIIaTeb TOBAp MO MPUOBITUH, YBEIOMII JIU OH TTPO/IaB-
1a o aedekTax, Ha KOTOPbIX OCHOBAHO €ro TpedoBaHME O BO3MEIICHUU
yuiep6a. Takoit nmpoiiecc MMeeT OOIbIIOE MPEUMYILECTBO, TTO3BOJISIOLIEE
BBISIBJISITH (DaKTUUECKUE U IOPUANIECKHE BOIIPOCH iejia Ha paHHEe# cTanuu
pa3doupaTeNbCTBAa M OrpaHUYMBAThL IPUHUMAEMbIe TOKa3aTeJIbCTBA TEMMU,
KOTOpBIE HEOOXOMMMBI IS UX perieHus1. [1ocKosbKy cOop 10Ka3aTeabCTB
SIBJISIETCSI OMHOM M3 OCHOBHBIX CTaTeil 3aTpaT B apOUTpaxke, 3TOT MOIAXOI
MMeeT 3HAUUTEIbHBIN MOTEHIIMAI 3KOHOMUM cpencTB. [1paBo cTOpOH OBITH
3aCJTyLlIaHHBIMU ITOJTHOCTBIO COOJTIONAETCS, TTIOCKOIbKY OHU aKTUBHO y4acT-
BYIOT B BBISIBJICHUM BOIIPOCOB 1 OTIPEIEICHUM YTBEPKACHUI, IO KOTOPHIM
HEoOXOIMMO TIPUHUMATh JOKa3aTeIbCTBRA.

BaxxHoi1 0cOOG6HHOCTBIO JAHHOM MPOLIEAYPHI SIBISIETCSI paHHEe CIyIIaHKe,
B XOJIe KOTOPOTO CY/IbsI WJIY apOuTp, MPEXAe YeM MIPUHUMATD J0Ka3aTe/IbCTRA,
00CyXIaeT co CTopoHaMU TpaBoBoe obocHoBaHMe ux Aefia (Rechtsgespriach)'.
DTa (popMa npenBapUTETLHOTO CIYIIAHUS U 00CYKIEHUS CyIOM U CTOPOHA-
MU CXOXMM 00pa3oM pa3BuTa B [lIBeiiiapyun, 0coOOEHHO B TaK Ha3bIBAEMOM
Referentenaudienz, mo-npexxHeMy TpakTukyemoit KomMepueckum cynom
Iropuxa, a MHOTAA U LIBEMLIAPCKUMU apOUTpaMu’.

B MexmyHapomHoM apouTpazke cTporoe npumeHeHue Relationstechnik
He SIBJISETCS 11eJIeCO00pa3HbIM, MOCKOJIBKY IS apOUTPOB MOTYT OBIThH
BaXXKHBI BTOPOCTETIEHHBIC (PAKThI M COOBITHUSI, KOTOPBIE MOTYT ITOMOYb TPH-
OyHaJy MOHSTh KOHTEKCT U B3BECUTh J0Ka3aTeIbCTBA U apryMeHThI. bosee
TOT0, TAaHHBIH MPOLIECC YaCcTO TPeOyeT MOBTOPHBIX CAYIIAHUH IS KaXKIOTO
M3 MOCJIEAYIOIINX 3TAllOB, XOTS TaKKUE CIYIIaHUs OOBIYHO TOBOJBHO KO-
poTKHue. DTO He co3aaeT MpobJieM B CyIeOHbBIX pa3dupaTeabCcTBaX, TIe BCe
YYaCTHUKM OOBIYHO MPOXKUBAIOT B HEMTOCPEACTBEHHOM OJIM30CTU U MOTYT
OBITHb BBI3BAaHBI B OTHOCUTEJILHO KOPOTKHE CPOKU. B MexmyHapomHoOM
apOuTpaxe WieHbl TpUOYHaIa, CTOPOHBI U UX MPEACTaBUTEIN YaCTO pa3-

' Cwm., Harpumep: Schdfer J.K. Op. cit. P. 341.

> Haberbeck Ph. Praktische Hinweise zur fritheren Referentenaudienz bzw. heutigen Ver-

gleichsverhandlung vor dem Handelsgericht // Jusletter. 2014. 6. Jan. <http://www.haber-
beck.ch/assets/jusletter_6januar_2014.pdf> (mocientee mocenienue — 24 despans 2018 1.);
cM. Takxke: Ehle B. The Arbitrator as a Settlement Facilitator // Walking a Thin Line: What
an Arbitrator Can Do, Must Do or Must Not Do: Recent Developments and Trends (Collo-
quium CEPANI 40, September 29, 2010). — Brussels: Bruylant, 2010. P. 81 <http://www.
lalive.ch/data/publications/Cepani_12_THILIN_Ehle.pdf> (mmocnennee mocemeHue —
24 dpespansg 2018 1.).
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OpocaHbl MO pa3HbIM CTpaHaM, UX BpeMsI paclKCaHO M0 MUHYTaM, 4TO
3aTpyIdHsIeT Ha3HaueHue JIFoooro ciayiaHus. I1poieccyanbHblil rpadpuk
O0OBIYHO IPEIoJIaraeT Majao rTMOKOCTH; J00aBIeHKE 1aT CIyILIaHWIl MOXET
CTaThb OCHOBHBIM UCTOYHMKOM 3aJEePKKU.

Tem He MeHee MPeIIOKEHUSI, BIOXHOBJIEHHbIE 3TUM METOIOM, IO/~
YEPKHYJIM €ro IOJe3HOCTh I (POKYyCHpOBaHUSI pa3dupaTebCTBa, CO-
KpallleHUsT U3AePKeK, YIydlIeHUs] IOHUMaHMS Aejla apOUTPaXKHbIM TPU-
OyHaJIOM U MPEICKA3yeMOCTH Pe3yJIbTaTOB. XOTs B IPYTMX OTHOILIEHUSIX
IIacep (Schifer) ckenTuyeckn OTHOCUTCS K TIpuMeHeHu1o Relationstechnik,
OH, HalpuMep, paccMaTpUBaeT MpeaBapUTeSIbHOE ciyliaHue B hopme
Rechtsgesprich KaK o4eHb TIOJIE3HBIN JIEMEHT: «HA OCHO8¢ PAHHell OUeHKU
deaa» apOUTPaXKHBIN TPUOYHAI «MOJcem NoMOUb Npedcmasumento cocpedo-
MOYUMb BHUMAHUE HA KAKUEBbIX I0PUOUHECKUX, PaKmuveckux u 00Ka3amens-
CMBEHHbIX B0NPOCAX (U 3AH0B0 OUEHUMb ULAHCHL HA YCHeEX)»'.

2. IIpaBuia, noaaep:KuBawIIe MHTEPAKTHBHBIX apOUTPOB

HekoTopble 13 TONBKO YTO OMTMCAHHBIX MPEIOXKEHUI — 3TO HE TIPOCTO
HEIPOBEPEHHBIC UIEU TBOPUECKUX MBICIUTENEH B chepe MeKTyHaApOTHOTO
apourtpaxa. Cieapl MpeniaraeMbIiX METOI0B MOXKHO TakKe HAUTH B HEKOTO-
PBIX TPUMEHUMBIX apOUTPAKHBIX MPaBUJIAX WM PYKOBOASIIMX TPUHIIMITIAX
apbuTpaxa: HarpuMep, B ApoutpaxkxHom perinaMmeHe JIOHTOHCKOTO MeX-
nyHapoaHoro tpeteiickoro cyna (JIMTC) (London Court of International
Arbitration (LCIA)) criennaibHO BBIIEISIETCS TIOJTHOMOYME apOUTPOB «HpO-
A6AAMb UHUYUAMUBY NO BbISBACHUIO CNOPHBIX BONPOCO8, OMHOCAUUXCS K Oeny,
U YCMAaH08ACHUI (haKmos, OMHOCAWUXCA K 0eay, a makice npaga uiu Hopm
npaea, npUMeHUMbIX K ApOumpajicHomy coeaauenuro, apoumpaxicy u K cyue-
cmey cnopa mexncoy CmopoHamu»’.

ITpaBuna MexnyHaponHoii acconmanyu opructoB (MAIO) (International
Bar Association (IBA)) 1o rojaydyeHu1o 10Ka3aTeabCTB B MEXKAYHAPOIHOM
apOuTpaxe MOOIIPSIOT apOUTPAXKHBIN TPUOYHAIl «KaK MONCHO cKopee no-
cmagumo neped Cmoponamu ar06vle 80nPocsl, Komopule: (a) apoumpaicHolil
MPUOYHAN MOMCem CHUMAMb OMHOCUMBIMU K 0eAY U CYUleCmeeHHbIMU 05 e20
paspeutenus; u/uau (6) modxcem 6vimo yeaecoobpazHo pazpeuiums 8 npedsa-
PUMENbHOM NOPSOKe»’,

' Cww: Schifer J.K. Op. cit. P. 344.
> LCIA Arbitration Rules, Art. 22.2(iii).
> IBA Rules on the Taking of Evidence in International Arbitration, Art. 2(3).
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Oco0eHHO MOJIE3HOE U IEHCTBUTENIHO BAXKHOE TTOJIOKEHUE MOXKHO HAUTH
B ApbutrpaxxHom pernameHTe /CC u ero TpeboBaHUAX, Kacaloluxcs AKTa
o nosHoMouwusix. B ¢T. 23 PernamenTa 2017 r. (paBHO Kak 1 B 6ojiee paHHUX
BepCcusX), MperycMaTPUBAETCs, YTO B AKTE O TIOJTHOMOYUSIX COAECPKATCS
«Kpamkoe U3n0dceHue coomeemcmayrouux mpedo8anuil Cmopor» U «nepeyeHrs
60npocog, nooaexcawux paspeuteruio». CornacHo PernaMeHTy, IMEHHO ap-
OUTpaKHBINM TPUOYHAN COCTaBIISIET AKT O TTIOJTHOMOYMSIX — BeChb AKT O TTOJI-
HOMOUYHSIX, T.€. B TOM YHCJIe U3JIOKEHHNE TpeboBaHUi cTOpoH'. M ckimoue-
HUE COCTaBJISIET TIepeuyeHb BOITPOCOB, KOTOPBI HE HAIO COCTABIISITh, €CIU
«apbumpax3cHbolii mpubyHan coumem 3mo HeHyICHbIM» , HO TAKOE NCKITIOUeHUE
He TPYMEHSIeTCST B OTHOILIIEHUU M3JI0KEHMS TPeOOBaHUI CTOPOH.

CocraBlieHUe U3JI0KEeHUST TpeOOBaHUI CTOPOH B paMKax AKTa O MoJI-
HOMOUMSX SIBJISIETCS] OUCHD TOJIE3HBIM yIpaXHEHUEM, MTOCKOJbKY OHO
TpeOyeT BOBICUEHHOCTU apOMTPaXHOTO TpUOYHaa ¢ caMOro Havasna.
st 3TOro apOUTpaKHbBIM TPUOYHAJ TOJIKEH PAaCCMOTPETh MaTepualbl
CTOPOH U TIPUJIOKUTD YCYITHUS IJIsI HOCTUKEHUSI XOTSI OBl MpenBapuTeIb-
HOTO UX MOHMMaHMs. BaXXHBIM aclieKTOM 3TOIO YIPaXKHEHUS SIBJISICTCS
TO, YTO CTOPOHBI MOTYT MIPOBEPUTH, UTO aPOUTPHI MTOHSIM UX IMO3ULIMU.
ApOUTPaKHBIN TPUOYHAJT MOXET IOIYCKaTh OIIIMOKHU, HO CTOPOHBI UMEIOT
BO3MOKHOCTb HEMEIIJICHHO UX 3aMETUTDh U TTOTPeOOBATh UX NCIIPABICHMUS.
OHU IOJIKHBI MPUBETCTBOBATh OTKPHITOCTD IMPOILIecca U 1edb OCYIIeCT-
BJICHMS TOTO YIIPaXKHEHUSI.

TMpu3HaBast mose3HOCTh AKTa 0 ostHoMouusix, Mopr Pucce (Joerg Risse)
npeaiaraeT MpoBOAMThL BCTPEUy, Ha KOTOPO OH OyIeT cocTaBjieH, B ¢hop-
Me MpenBapUTeIbHOTO CIYIIaHUs, TIe CTOPOHBI KPaTKO U3JaraloT CBOe
JIeJI0 ¥ 00CYXKAAIOT ero ¢ apOUTPaXKHBIM TPUOYHATIOM, KOTOPBII B TEUeHUE
JIBYX HeJIeJIb ITOCJI€ STOTO CIIYLIAHUSI «@bIHOCUM NUCBMEHHbIE PeKOMEHOAUUU
0 memax, Komopule npeodnazaemcs 06cyoums 8 noCAeOyIUWUX Mamepuaiax, U o
(hopmame npedcmasneHus 00KA3AMENbCHE» .

ApOUTpaKHBII TPUOYHAI, KOTOPBIH NEHCTBYET B paMKax ApOUTPakHOTO
pernamenTa ICC, naxe 0e3 TaKOro IMpeaBapUTEIbHOIO CIyIIaHUs UMeeT
XOPOIIIYI0 BO3MOXXHOCTb OOCYIUTh CO CTOPOHAMU Ha caMOl paHHEl CTaauu
pa3dMpareabCTBa, KaK HAMIYYIIMM 00pa3oM €ro CTpyKTYpUpOBaTh, Ha Ka-
KHX BOIIPOCax UM CJIeAyeT COCPENOTOYNTh CBOE BHUMAHME U KaKue JoKa3a-

' ICC Arbitration Rules, Art. 23(1)(c).

*  Risse J. Ten Drastic Proposals for Saving Time and Costs in Arbitral Proceedings // Arbitra-

tion International. 2013. Vol. 29. Issue 3. P. 457 <https://academic.oup.com/arbitration/ar
ticle/29/3/453/223409?searchresult=1> (mocnennee nocenienue — 24 despans 2018 r.).
OH yTBEepXKIAeT, YTO aBTOPOM 3TOi unen siBisiercst Koncrantun Ilapracuiec, KOTOPBIi
BBICKa3aj ee B cBoeit peun B 2010 .
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TeNbCTBa HeoOXoauMbl. Hanexaiie mpumMeHsieMoe MpaBuiio ApOUTPaKHOTO
pernameHa /CC o pa3paboTke AKTa O TMTOJJHOMOUYMSIX U, COOTBETCTBEHHO,
paHHEM M HEeMOCPEACTBEHHOM y4acTUU apOUTpakHOro TpuOyHasia odec-
MeYrBaeT MPOYHYIO OCHOBY JUISI MHTEPAKTUBHOIO BEICHUS apOUTPaXkKHOTO
pa3zbuparenbCTBa.

3. PeasbHocTb HeBoBieyeHHoro apoutpa (hands-off arbitrator)

A Ternepb 3a1aaMMCsI BOIIPOCOM: KaKOBa PeabHOCTh MEXAYHAPOIHOM
apOUTPaKHOM NMPAKTUKU; 1€ HAXOAUM Mbl UHTEPAKTUBHBIX apOUTPOB
M cJIenbl MPEIIoXKEeHU 10 TPOABMXKEHUIO BOBICYEHHOCTH apOUTpa B pas-
OupaTesbcTBO?

Kax u 60bIIMHCTBO HabMIOHaTE e MEKIYHAPOIHO apOUTpaKHOM
MPaKTUKHU, I UMEIO JIMIIb OrpaHUYEHHOE IpelCcTaBIeHue O TOM, YTO
Ha caMOM JieJie TIPOMCXOIUT B KOHKPETHBIX clydasix. Moe BocrpusTue
apOUTpaXKHOM PeaJlbHOCTH OCHOBBIBAETCSI HA TOM, YTO 1 BUKY B CBOEH
COOCTBEHHOI TTpaKTUKE, UTO $I CJBILIY OT cBoux Kojuier B LALIVE n ASA,
a TaK>Ke Ha TOM, YTO 51 UMTAI0 B CTAThSIX WIM CJIbIIIY Ha KOH(MEePEeHLIMSIX,
KOrna JOKJIaM4MKU OeJISITCS pealbHbIMU XU3HEHHBIMU HAOIIOACHUSIMMU.
Takum 00pa3oM, HUKeCIeayollee ONMCaHKe MEXIyHApOIHOM apOuTpax-
HOI1 IeICTBUTEIbHOCTH HE MPETEHAYET Ha MOJHYIO KApTUHY, HO MH(OP-
Mallusi, Ha KOTOPOIl OHO OCHOBAHO, Ha MO B3IJISI, IOCTATOYHO OOILIMpPHA
IUISL TOTO, YTOOBI MOKa3aTh XOTS Obl BAXXHYIO 4acTh 3TOM pPeaJlbHOCTU —
M OHa OTPE3BJISIET.

CerofHsIIHIO CTAHAAPTHYIO IIPOLIECAYPY MOKHO PE3IOMUPOBATD CIIEIY-
IOIIIMM 00pa30M: TTOC/Ie Ha3HAYeHUsT apOUTPaXKHBIN TPUOYHA CBSI3bIBACTCS
co cTopoHamu 1 otmpabiseT uM [IpoueccyanbHoe moctaHoBieHue No 1,
KOTOPOE MPE3UACHT apOMTPaXKHOro TpMOyHaJla UMEEeT B KayeCTBe 11abjoHa
Ha CBOEM KOMIIbIOTepe'; MHOIIA 3TO €ro KOMIIbIOTED, HO Yallle BCEero 3T,
BEPOSITHO, KOMITbIOTED JIMIIa, KOTOpOe OyaeT Ha3HAYeHO afiMUHUCTPATUB-
HBIM ceKpeTapeM TpubyHasna. Eciu nmpe3naeHT apOuTpakHoro TpudyHaia
HeMeIJIeHHO He oTnpaBuT [1polieccyanbHoe rmocraHoBieHue Ne 1, oH Mo-
JKET MPEIJIOXUTh CTOPOHAM OPraHM30BaTh MPOLIEAYPY pa3oupaTesibCTBa.
B 060ux ciygasix oHa B LIEJIOM BBIIISIAUT CIEAYIOIINM 00pa3oM: IBOMHOI
00MEH MUChbMEHHBIMU MaTepuajaMU, COIPOBOXIAEMbII TOKYMEHTAaJb-
HBIMM JI0KA3aTeIbCTBAMM, [IOKA3aHUSIMU CBUETEJIEH 1 SKCITEPTHBIMU OT-

1
K HaCcTOoAIEMY BPEMEHU OOJIBIIMHCTBO ap6I/ITpOB, ITIOXO0XE, ABJIAIOTCA 'PAMOTHBIMUA

KOMITbIOTEPHBIMHU IT1OJIL30BATECIAMUA, XOTA B OTHOLICHUN OJHOU BaXXHOU MG)KI[yHapOHHOﬁ
ap6HTpa)KHOﬂ OpraHusanu HEAJABHO ITOSABUINCH KaJoObl HA HEOTWHAKOBBIM YPOBE€Hb
BJIaACHUA KOMIIBIOTEPOM.
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YeTaMHU, €CJIM TAKOBbIC UMEIOTCSI, KOTOPOMY TIPEAIIeCTBYET MM KOTOPBI
yalie BCero npepbiBaeTcs ha3oii, pacCCUMTaHHON Ha IBa-4eThIpe Mecsia,
IUJIST PACKPBITUSI 10KA3aTeJbCTB (OHA BHOCUTCS B rpauK apOUTPakKHBIM
TpUOYHAJIOM HE3aBUCUMO OT TOTO, MOAAH JIM WU XOTS Obl 3asBJICH 3aIIpocC
Ha TaKoe PacKphITHE).

Bo3MoxxHBI BApMAHTBI — MHOTA B 3aBUCUMOCTH OT COOTBETCTBYIOILIETO
orbITa apouTpoB. Hanpumep, aHrnuiickue apOUTpHI, €CIM OHU PYKOBOJ -
CTBYIOTCS CBOEH CyieOHOI MPaKTUKOM, MPEearnoYnTaloT CTyIIeHYaToe pa3-
BepThIBaHUE Jejia HAaYMHAsI ¢ MICKOBOTO 3asBJICHMUS, 32 KOTOPBIM CJICAYIOT
JIaJbHeWIe 3asiBJICHUs U B KOHIIE KOHIIOB MHEHMS 3KCIIEPTOB, KOTOPBIE
CHauaja uIeHTU(UIIMPYIOTCS, a 3aTEM M3JIaraloT CBOU B3IJISIABI 110 CIIOPY,
Jesasi 3T0, KaK OXUIaeTCsl, B OECIIPUCTPACTHON MaHepe.

3a TaKUMM MUCbMEHHBIMU OOMEHAMM CJICAYeT CAyIIaHue I pacCMO-
TPEHUS T0Ka3aTeJIbCTB, KOTOPOMY OOBIYHO TpeaIIecTBYeT TeaedoHHas
KOHGepeHIIUs 10 OpraHU3allMOHHBIM BoIlpocaM. MiHorna, oco6eHHO
B pa30upaTebcTBaX, BIOXHOBJICHHBIX aHTJIMICKOM MTPaKTUKOM, CTOPOHBI
MPEIOCTABIISIOT B KaUeCTBE MOATOTOBKY K CIYIIAHWIO KPAaTKHE TMO3ULINHU
(skeleton arguments), KOTOpbI€ TTO3BOJISIOT apOUTpPaM HE YUTATh TTPEAbIIY-
11e o0ObeMHbIC MaTepUaJlbl.

Ciymranusi 00bIYHO TTPOIOJIKAIOTCS OT OTHOM 10 ABYX HEAeJb, CO BCTY-
MUTEJIbHBIMU 3asIBJCHUSIMU, TIEPEKPECTHBIMU IOTIPOCAMU CBUAETENCH
M 3KCMEePTHBIMU Mpe3eHTalusIMU. CTOPOHBI TOTOBST CIIelIMaTbHbIE MaNKy
IJIS CYIIAaHWI, B KOTOPBIX BCe paHee MOArOTOBICHHBIC MaTeprabl, O-
Ka3aHUs CBUIETENCH, SKCIIEPTHBIE OTYETHI, OOIBIIMHCTBO MMChbMEHHBIX
JIOKAa3aTeJIbCTB M MHOIA Jaxe Mepernucka MexXay TpuOyHaloM U CTOPO-
HaMM CHOBA KOTIUPYIOTCS IJII KaXKI0T0 U3 apOUTPOB'; BBIAEPKKU U3 HUX
WHOTA OISITh KOMUPYIOTCS B CIEHUATbHBIX MAMKax Al J0TIPoca KaXIoro
M3 CBUACTEEH 1 IKCIEPTOB. 3aTeM CIEAYIOT YCTHHIC 3aKJIIOYUTEIbHbIE
BBICTYIUICHUSI WJIM MaTepUalibl, HaMpaBjsieMble MOCe CaymaHus (post-
hearing submissions).

B xome aToro mpoiiecca MOTYT MPOBOAUTHCS OTAEJbHBIE Tele(OHHbIE
KOH(EpEeHIIMH, B YaCTHOCTH IO CJYIIAHUS, IS PACCMOTPEHUSI MPOLIeCCy-
aJIbHBIX BOMPOCOB. B nepenucke TpubyHan yacto 6epeT Ha ceOst MHUIAA-
THBY, HO MHOTAA TIPEICTAaBUTEIM COBMECTHO MOTYT UTPATh 00Jiee aKTUBHYIO
poJib. B 3aBUCMMOCTH OT CBOEI TTpoliecCyalbHOM TPaIUIIMKY MPEACTaBUTEIN
MOTYT 3aXOAUTh HACTOJIKO AJIEKO, YTO FOTOBSIT apOMTPaM ITPOEKTHI TTPO-
LieCCyaJIbHbBIX TTOCTAHOBJICHUIA.

1 . .
Cnyyau, Koraa apOUTp paboTaeT ¢ 3JEKTPOHHBIM (haitjioMm Ha iPad Miav aHAJIOTMYHBIM

06p3.30M, BUINUMO, ITO-TIPEKHEMY SABJIAIOTCA UCKITIOYECHUEM.
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3asgBaeHUs O TIPUHATUM 00ECTIEUMTEIbHBIX MEp €CJIU U JeTarTCs,
TO TMIPEACTABISIIOT COOOM penKuil ciydyail, Mo KOTOpoMy TpUOYHaJly MO-
TYT OBITH KOCBEHHO alpeCOBaHbI BOIIPOCHl MaTepuaabHOro npasa. MHas
KOPPECHOHACHIIMS MEXIY apOUTpakHBIM TPUOYHAJOM M CTOPOHAMU,
3aTparuBaloliiiasi BOIPOCHI CYIIeCcTBa CIlopa, eaBa U B MOPSIAKE BEIICH.

CylIeCTBEHHBIM SIBJISIETCSI TO, KAKMM 00pa3oM AKT O TTOJJTHOMOYHSIX
cocraBigetcs B apourpaxax /CC. BMecTo TOro 4To0bl MbITATHCS MTOHSTH
JIeJI0 TIOCPEACTBOM aKTMBHOTO YYaCTHsI B HEM, TPUOYHAJI OrpaHUYUBACTCSI
OpraHM3allMOHHBIMU BOIIPOCAMU U MepenaeT CTOPOHAM 3a1a4y MOATOTOBKH
M3JIOKEHHUST X COOTBETCTBYIOIIUX TpeOoBaHUli. OOUH OUYE€Hb OTBITHBIN
apOUTpP OTKPOBEHHO BbIpA3WICH TaK: « Ymo kacaemes uznoxncenus no3uyui
CMOPOH, NPOBEPEHHbLIL CNOCOO YCKOPUMb pazoupamenbcmeo cocmoum 8 mom,
umo mpubyHan daem cmopoHam 803MONUCHOCHb NPeOCMAasUmMb U3N0ICCHIUE CEOUX
mpebosaHuil (00bIMHO He npesvluiaroulee Yemolpex-namu Cmpanuy), a 3amem
npedeapsiem maxue u3zn0xceHus 6 Akme o NoAHOMOYUAX YKA3AHUEM HA MO,
4mo Hu 00HA U3 CIMOPOH He CO2AAUAencsl C 3A168AeHUAMU, COCAAHHbIMU OPY2oll
CMOPOHOIL 8 CBOEM U3N0JICEHUL»'.

Jaxe B peKoMeHaalusIX, KoTopble ApouTtpaxkHast komuccus /CC nipen-
JlaraeT apOuTpaM M CTOPOHAM, TTOATOTOBKA M3JIOKEHUS TTO3ULIMI apOrTpasK-
HbIM TPUOYHAJIOM CYMTACTCS HEOOsI3aTeIbHOM .

DTO BEPHO, YTO K MOMEHTY COCTaBJICHUS AKTa O TMIOJTHOMOYUSIX AEJIO
PEeIKO MOJTHOCTBIO PACKPHITO BO BeeX neTasx. JlelicTBUTENIbHO, ObIBAIOT
cllydyau, KOraa 3asiBieHue 00 apOuTpaxke U OTBET Ha HETO — HM phida
HU MSICO: HalIpuMep, UCTEell OUeHb CTIEIIN WJIN, BO3MOXHO, UCITOIb30Bal
apOMTpax B KauecTBe IlIara B XOMIe TeKYIIMX MePeroBOpoOB, WU TpeI-
CTaBUTEJb, OBITh MOXET, €Ille He 03HAKOMMJICS B TOCTaTOYHOM CTeNEHU
¢ neaoM. OmHAKO Jaxke B TAKOM CIydae HUYTO HE MellaeT apOuTpakHOMY
TpuOyHaJly COCTaBUTh KPAaTKOE M3JI0KEHME MO3ULIMI, M0 KpailHei Mepe
B KaueCTBE OTIPABHOM TOUKH, TIPEXKIE YEM IMPOCUTH CTOPOHBI 1aTh Pa3bsic-
HEHUs ¥ OTOBOPUTH JaibHEIIee pa3BUTHE Aejia 110 Mepe MPOIBMKEHUS
pa3buparenbCcTBa.

Ha moii B3rnsin, pasBuTHe CUTYalluu ¢ AKTOM O TTOJIJHOMOYHUSIX B apOu-
TpaxHbIX pazouparenbeTBax /CC aBasieTcsT MOKa3aTeJIbHbIM, HO BMECTE

Berg A.J. van den. Organizing an International Arbitration: Practice Pointers // The Lead-
ing Arbitrators’ Guide to International Arbitration / L.W. Newman, R.D. Hill (eds.). — NY:
Juris Pub., 2004. P. 169 <http://www.hvdb.com/wp-content/uploads/2004-AJvdB-Organ-
izing-an-IA-Practice-Pointers.pdf> (nocinennee noceuerHue — 24 despans 2018 r.).

Controlling Time and Costs in Arbitration: ICC Commission Report (ICC Publica-
tion 861-1). P. 10 (item 28).
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C TeM IIPUCKOPOHBIM MTPHUMEPOM, OTPaKaIOIINM PeaTbHOCTh: apOUTPaKHbIC
TpUOYHaJIBI HE BHUMKAIOT B CYTh Jiejia 10 CaMOTo KOHIIa pa30upaTeIbCTBa.
Jlaxe ecJii OHUM 3TO U IeJIaloT, HAIIpUMep, MPY IPUHSATUM PELLIEHMS 110 3a-
IpOcaM O PACKPBhITUU JT0KA3aTEIbCTB U OINPEACICHUM UX OTHOCUMOCTH
WK O IPUMEHEHUU 00eCIeUUTEIbHBIX MEP, OHU, KaK ITPaBUJIO, OCTAIOTCS
Ha 1oBepxHOCTH Aeyna. Co cToOpoHaMU Majio B3aMOJEUCTBYIOT IO CyIIe-
CTBY cHopa.

BecbMma nokasaresibHO 3TOT HEI0CTAaTOK B3aUMOACICTBUS IEMOHCTPU -
PYIOT caMU PeKOMEHAALIMHU T10 YIYYIIeHUI0 apOUTpaKHOro Ipoliecca,
KOTOpbIE TPEOYIOT 00JIbIlIel aKTUBHOCTU apOUTPOB, — PEKOMEHAALIMU, KO-
TOpbIE BO3HUKAIOT M3-3a pa304apOBaHUsI, BHI3BAHHOI'O MX ITACCUBHOCThIO.

[Mpennoxenue Pun — xopommii mpumep. Kak o0bsICHSIIIOCH BhIILIIE,
npemiaraeTcst Bctpeya («yeAnHeHne» ) apOuTpaKHOTro TpuOyHaa 10 ca-
MOTO CJIyILIaHUsl, B YaCTHOCTHU, [JIs1 OIpeIesIieHUsI BOIIPOCOB IpeacTa-
BUTEJISIM U T€X CIIOPHBIX MOMEHTOB Ji€J1a, KOTOpble TPUOYHAJl CUUTAET
CyllecTBeHHBbIMU. [1o-BuaMMOMY, TTOTOOHOE MPEaIOXKEHUE CAeTaHO
IIOTOMY, YTO B IIPOTMBHOM CJIyyae, [0 OIIbITY €ro aBTopa, Takasli UiaeH-
TUduUKaLus podeM U BOIIPOCOB MPOUCXOIUT PEAKO WX HE IIPOUCXOIUT
BooOG11e. OHO NECTBUTEILHO OTPAXKAET OLICHKY OU€Hb OIBITHOTO apOu-
TPaXKHOTO MPaKTUKa, PyKOBOAUTEISI apOUTPaXKHOTO HAIIPaBJICHUS OTHOM
13 Beaylux (upM B 00JacTU MeXXIyHapoaHOTo apouTpaxa. TakoBa
1 MOSI OlleHKa. ApOUTPHI TTOYTH HUKOTA HE AAIOT YKa3aHUSI CTOPOHAM
110 CYIIECTBY CITOpa 10 CAMOTO CAYIIaHMS, ¥ aXKe MOCJIe CAyIIaHus OHU
4acTO 3TOro He aenaroT. Jlpyrue npemioxXeHus:, O KOTOPHIX 51 YIIOMU-
HaJl BbIIIE€, MOXHO CYMTATh CJICACTBUEM CTOJIb K€ PAa304apOBbIBAIOIIETO
OIbITA.

Jpyrumu cjioBaMu, OT apOUTPOB, KOTOPbIE OCTABJISIIOT CTOPOHAM M3J10-
JKEHME CBOMX TpeOOBaHUIA B HaYasie apOuTpaxa, Bpsil JIM MOXHO OXKUIATh,
YTO OHM CTaHYT 00Jiee MHTEPAKTUBHBIMU B XOJe NaJbHEMIIETo pa3ou-
paresibcTBa. CTOPOHBI HE MOJIy4aloT HUKAKOW 0OpaTHOM CBSI3M U Jaxe
HUMKAKOI ITOMOILIM C TOYKU 3peHHUs] (POKYCUPOBAHMS UX MaTePUAJIOB Ha BO-
Ipocax, KOTOpble apOUTPbl CYMTAIOT KIFOUEBBIMU M CYILIECTBEHHBIMU [IJIsT
CBOETO pelieHMs.

IMoaBoast UTOr, XOPOIIMiA COBET O XKeJaTeJbHOCTU MHTEPAKTUBHOIO
apOuTpa He BO3bIMEJ IIPAKTUYECKHM HUKAKOTo 3deKTa; BMECTO TOIO YTOOBI
ObITh 00JIee MHTEPAKTUBHBIMU, apOUTPhI, IIOXOXKE, BCE Yallle CICAYIOT TOMY,
YTO MOXKHO OXapaKTepn30BaTh KaK «HEBOBJICYeHHBIN mToaxoa» (hands-off
approach), naxe B TeX YacCTsIX MUpa, Tie TPAIUIIMOHHO OoJiee MHTEPAKTUB-
HBII TOIX0 ObUT IIOYTH HOPMOIA.
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4. CKenTHyecKmii B3I HA Oyaymiee: GMKTHBHbIE apOUTPbI
(mock arbitrators), 3aMmeHsIone 0OPATHYIO CBA3b
OT peajibHOro TPUOYHAJIa

Byner nu cutyauus uaMeHsITbes B OyayiiemM? ByayT Ju ciblaTbest
MPU3BIBLI K 00JIbIIIEI aKTUBHOCTH apOUTpoB? A HaCTPOEH CKENTUUYECKU.

JeiicTBUTENIBHO, €CTh MIPU3HAKU TOTO, YTO BO300J1aTaeT MPOTUBO-
MOJIOXKHAasl TEHACHLMS: apOUTPhl He 3aHMMAIOTCS CYIIECTBOM CIopa
10 OKOHYaHMUS pa3dMpaTebCTBa M HUKAK He 0003HAaYaloT HallpaBIeHUe
CBOEro JABUKEHHUS, a KOrjaa Aejio OJIM3UTCS K 3aBEePIICHUIO, CTOPOHBI
HAYMHAIOT UcKaTh 3aMeHy. IlociienHee M300peTeHUE B MEXIyHAPOI-
HOM apOUTpaxKe UMIOPTUPOBAHO U3 CyaeOHOM mpakTuKu CoeTMHEHHbBIX
IlItaToB, rae NpeacTaBUTEIM MPOBEPSIOT CBOE AeJI0 nepel GUKTUBHBIMU
MPUCSDKHBIMU JI0 TOT0, KaK MPeACTaTh repe HacTosuM xiopu. Co3naHa
«uenas UHOycmpust IpUOUHECKUX ycaye, npeoiazarouds HeCKoAbKo (YUKmMue-
HbIX RPUCAICHBIX 0451 N0020MOBKU npedcmasumeneil Kk cy0y NPUCANCHBIX»
U TeTepb 3Ta Ujaesl, KaK MPeacTaBIsSIeTCs, MOAMUTHIBAET IMTOCTOSIHHBIN
POCT COOTBETCTBYIOIICH NMPAKTUKKU B MEXAYHAPOIHOM apOUTpaxe, rie
OHa PEKOMEHIYETCS KaK «CeKpemHublii uHcmpymeHm 04s nobedst 6 apou-
mpaxcHom Oeae»' WM JaXe KaK «CAMblil NOAE3HbLH HAYYHbLI UHCMPYMEH-
mapuii, KOMopviM Mbl pacnoaazaem npu no020moeKe Kk apoumpaicHomy
CAYULAHUIO» .

«Badicnetiweii wacmoo makoeo UHCUEHUPOBAHHO20 PA30UPAMENLCNEA 516~
asemest 00pamuas ces13b om apoumpa(-08) nocie 3a6epuleHUs CAYUAHUS .
MoxHo ObLIO OB TTOAYMaTh, YTO HanboJiee 3 GeKTUBHAS 00paTHAasI CBSI3b
HMCXOIUT OT HACTOSIIMX apOUTPOB. OMHAKO MPOABMXKEHUE aIbTePHATUBHOIO
O/IXOJIa C UCIOJIb30BaHMEM KJIOHA peajlbHOTO apouTpa, MOoXalyid, yKa3biBaeT
Ha TO, YTO HACTOsIILIKE apOUTPBI HE K0T XKeJlaeMOil 00paTHOI CBSI3M; CJIUIII-
KOM 4aCTO OHU MPUAEPXKUBAIOTCSI «HEBOBJICUEHHOI'O ITOIXO0Ia%.

Kaplan N. Boltenko O. A Secret Tool for Winning an Arbitration Case // Asian Dispute
Review. 2015. Jul. P. 117 (co cchlikaMu Ha Apyrue MccleqoBaHUs MO 3Toil TeMe DIi-
uel Cyccman, Kiayca 3axca u Hukonaca Buranma) <www.arbitration-icca.org/me-
dia/4/44389618065185/medial 14374030073340kaplan_boltenko_a_secret_tool_for win-
ning_an_arbitration_case.pdf> (mociaenHee nocenienue — 17 suBapst 2017 r.).

Waites R.C., Lawrence J.E. Chapter 4. Psychological Dynamics in International Arbitra-
tion Advocacy // The Art of Advocacy in International Arbitration / D. Bishop, E.G. Ke-
hoe (eds.). 2" ed. — NY: Juris Pub., 2010. P. 118 <http://www.cailaw.org/media/files/ITA/
ConferenceMaterial/2015/workshop/5r-waites-lawrence.pdf> (rocieaHee noceueHue —
24 depansg 2018 r.).

*  Kaplan N. Boltenko O. Op. cit. P. 119.
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DTH TpUMEPDI U3 CETOMHSIIITHEN MPAKTUKN MEXXKIYHAPOIHOTO apoUTpaka
BBI3BIBAIOT COMHEHHSI B TOM, YTO BCE U3MEHUTCsI. HeBOBI€YeHHBII ITOIXO01
CJIMILIKOM IIPOCT, CJUIIKOM YI00€eH it apouTpoB. OH, I0-BUAKMMOMY, 1 Ha-
MMEHee PMCKOBaH IS HUX, €CJIM OHU OTPaHUYMBAIOT CBOIO ACSITEIBHOCTh
opraHuzanuei pa3ouparteabcrsa. HTepaKTHBHBIN MOAXO TPEOYeT OOIBIINX
MHBECTULIMI ¢ caMOro Havasyia. Takoil BKJIal CJMIIKOM JIETKO ITePeHEeCTH
Ha KOHell pa30upaTeabCcTBa, KOrma HY>KHO IMUcaTh pelieHne. DTo camo
1o cebe SIBJISIeTCs BECKOW MPUYMHOM, TIOYEMY BPSIIL JI UTO-TO U3MEHUTCS.

YnoOHBIIA MOAX0A HAXOAUT CUJIbHYIO MOIIEPKKY U Y MPeICTaBUTENCH,
0COOEHHO TeX, KTO Ipuiiaraet OOJIbIIME YCUIUS B MOIBITKE KOHTPOJIMPOBATh
npoiiecc. YacTto nmpeacTaBUTEIb HE XKeJaeT OTaaBaTh, YITyCKaTh KOHTPOJIb
HaJl «CBOMM» JIEJIOM 1 COIJIAIIaThCs C TEM, YTO PaHO MJIM MO3IHO MPUAETCS
ero rnepeaatb, 1 AeJI0 OyIeT pacCMaTpUBAThCS apOUTPAKHBIM TPUOYHATIOM .

S BUKy IBe IpyTUe TIPUUYMHBI, TT0 KOTOPBHIM HBIHEITHSISI TTPAKTUKA BPSIIL JIN
M3MEHUTCS M MHTEPAKTHUBHBIIA apOUTP OCTAHETCS PEAKUM BUIOM, KOTOPOMY
IPO3UT IOJIHOE McUYe3HOBeHMe. OHa U3 HUX KacaeTcst 00pa31ioBoii MOIEIN
apOuTpa, Apyras — B3aUMOCBA3M MEXIY (DaKTaMU U MPABOM, @ TAKXKE MECTOM,
KOTOPOE OHM 3aHMMAIOT B X0/ pa3dupaTe/bCcTBa U MOCIeI0BaTeIbHOCTH
COOBITHUIA.

5. PoneBble Mo 111 apOMTPOB: OECPUCTPACTHBII CYIbs
WM JIMI0, pa3peniaoiee Crop

CxeMaTH4YeCK1 MOXKHO BbIICIUTD IBA OCHOBHBIX IOAXO0/a, KOTOPbIX IPY-
NePXKUBAIOTCSI JOOPOCOBECTHBIC apOUTPHI B OTHOILLIEHUN CBOMX (DYHKIIUIA,
WJIW JIBE MOJEJIM MOBENCHUSI, KOTOPbIe OHU BUIST [ist ceOsi. HekoTopbie
apOMTPBl pacCMaTPUBAIOT apOUTPaK KakK MPOLECC, MIPOBOAMMBINA MEXIY
CTOPOHAMM, B KOTOPOM apOUTP BBINOJIHSIET (DYHKIIMIO MOIIEPKAHMsI CIIpa-
BEIUTMBOCTHU OT Havaja 1 10 KoHua. Korma mpoiiecc 3aBepiiieH, OH MPUHU-
MaeT peleHue. DTu apOUTpbl BUIST ce0sI B POJIM OECIIPUCTPACTHBIX CYICH.

[Tpu TakoM moaxone apOUTPaKHbI TPUOYHAT KOHLEHTPUPYETCS
Ha o0ecIieyeHMH MPOoLeCCyaabHOM ClipaBeInBOCTU. OH OrpaHUYMBAET
CBOE y4yacTue pa3pellieHUeM MPOLECCYalbHbIX PA3HOIIACUM U TIATEIbHO
u30eraeT BMeEIIATeIbCTBA B TO, KAKMM 00pa30M CTOPOHbI MPEACTABISIOT
CYILIECTBO CBOEro neja. B yacTHOCTH, YeHBl TpUOyHaIa U30eraroT JTI00bIX
3asIBJICHUIA, KOTOPbIE MOXKHO ObLIO Obl pACCMATPUBATh KaK BbIPAXKEHUE MHE-

' Cww.: Schneider M.E. President’s Message: Transfer of Ownership: From the Parties’ Re-

spective Cases to the Case Decided by the Tribunal // ASA Bulletin. 2013. Vol. 31. Issue 4.
P. 733—736 <http://www.arbitration-ch.org/asset/732dal11338e72503295cbc189b9c3f4/
PresMsg20134.pdf> (mocnennee nmocemenue — 24 despans 2018 1.).
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HUSI 10 CYILECTBY JieJia, OIacasiCh TOr0, YTO 3TO MOXKET ObITh BOCIIPUHSTO
Kak 3apaHee copMupoBaHHas MO3ULIMs 110 Aeny. Kopode roBops, mo aemy
U TIO3ULIUSIM CTOPOH He JOJIKHO ObITh HUKAKMX MHEHMIA 10 CYILLECTBY, IIOKa
pa3dMpaTeIbCTBO He OyaeT 3aKkoHueHOo. KOHTPOJIb 3a 1eJIoM MepeaacTcs
TOJIBKO I1OCJI€ 3aBepLICHMS pa30MpPaTe/IbCTBA.

Hpyras Kareropusi apOUTPOB BUIUT CBOIO IIaBHYIO (DYHKIINIO HE TOJIb-
KO B MPUHSITUU PEIIeHUs 110 OKOHYAaHUM CIIPaBeIJIMBOTO Ipoliecca,
HO M B pa3pelleHUH CIlopa B CaMOM pa30MpaTebCcTBe, B KOTOPOM apOu-
TPaKHbI TPUOYHAJ SIBJISIETCSI aKTUBHBIM UTPOKOM BMECTE CO CTOPOHAMMU.
3a HEMMEHUEM JIy4dllero MMEHU, MOXHO 3THX apOUTPOB Ha3BaTh «JIMLIAMU,
pasperamimMu crop» (dispute solvers).

[MpencraBuTean 3TOro TUIA apOUTPOB, OYEBUIHO, TAKXKE CUYUTAIOT,
YTO K CTOPOHAM HYKHO OTHOCUTBHCSI Y€CTHO M 00ECIIeYNTh UM aJIeKBaTHOE
MPaBO U3JI0XUTh CBOIO MTO3UIIMIO 110 Aey. Ho oHM He npocTo Hab/IoaaoT
3a MPeACTaBICHUEM JieJla CTOPOHAMU — CKOPEEe OHM BMEILIMBAIOTCS B 3TOT
MPOLECC, TOMOTalOT CTOPOHAM IOHSTh CYTh UX CIIOPA, IIPEAMET UX Pa3HO-
IJIaCUi M TO, YTO HYXXHO CHEJIaTh ISl €ro pa3pelleHus. Y peryaupoBaHue
CITOpa MOXKET IOTPeOOBaTh BHIHECEHUSI PEILIEHUST apOUTPaXkKHBIM TpUOYHa-
JIOM WJIM, BO3MOXKHO, HECKOJIBKMX PEILIEHUI 10 pa3IMYHBIM €T0 acIiekKTaM,
HO BMECTE C TeM BECh CIIOP WJIM €ro YacTh TAKXKE MOIYT ObITh pa3pelleHbl
JIPYTMMHU CITOCOOAMM MPU aKTUBHOM y4acTHUM apOuTpa.

ApOUTpHI, IEHUCTBYIOLINE TAKUM 00pa3oM, He CTpeMSITCSI u30eraTh BhIpa-
JKEHUSI MHEHUI 10 COOTBETCTBYIOIIMM ITO3ULIMSIM CTOpOH. Hanpotus, oHu
YKa3bIBAIOT, IlIe OHU BUIAT HETOCTATKM, KOI/IA yTBEPKICHUST HEIOCTATOYHO
00O0CHOBAHBI, U T€, BO3MOXHO, MPUIACTCS TOMOJHUTEIBHO ITPOpabaThi-
BaTh apryMeHThl. DTU apOUTPHI COIJIACHBI C TEM, YTO MX B3LJISIIbI HA IEJI0
(hopMuUpyIOTCS 11O MEpe TOro, Kak OHO IBMXKETCSI, U B KAKOM-TO Mepe OHU
MO3BOJISIIOT CTOPOHAM Y4acTBOBAaTh B Pa3BUTUM UX MHEHUI. ApOUTpax-
HbIi TPUOYHAJ IIPUHUMAET Ha ce0s1 OTBETCTBEHHOCTb 3a JIEJI0 IOCTEIIEHHO
U TIepel ria3aMy CTOPOH.

Tl'oponckue crapeitinHbl, onrcaHHble daBunoM PuBKMHBIM, cKOpee
BCEro, OTHOCSITCS K TaKOW KaTeropyuu: OHU SIBJISIIOTCS MHTePAKTUBHBIMU
JIMLIaMU, pa3pellaoliuMu criop. B omiruune ot 3T0ro, Koraa 6ecrnpucTpact-
HbIE CYIbU IMPUHUMAIOT aKTUBHBII MMOAXO/, OHU BUASAT €ro B odecrieye-
HUU 3G GEKTUBHOTO MPENCTaBICHUS] CTOPOHAMM CBOEH MO3UIIUM 10 AEITy.
Ho takue cynpu He SIBJISIIOTCS. MHTEPAKTUBHBIMU 1 HE TIOMOTal0T CTOPOHAM
B pa3pelleHn’ UxX cropa.

BbL10 0TMEUEHO, YTO JIBE yKa3aHHbIE KATETOPUMU COOTBETCTBYIOT pa3-
JIMYHBIM TIPABOBBIM TpaaMIIUSIM. becipucTpacTHBIN CyIbsI YaCTO paccMa-
TPUBAETCs KaK CTaHAAPTHAsI MOJIEJIb [Isl MOApaXKaHUsI B AaHIJIOCAKCOHCKOI
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npaBoBoii cucteme; Knon Peiimonn (Claude Raymond) oObsicHsII, 4TO
B IVIa3aX KOHTUHEHTAJbHOTO IOPUCTA AaHTJIOCAKCOHCKUI apOuUTp SIBISIETCS
«100pOXKeTaTeIbHBIM TOCTOPOHHUM 10 MOMEHTA MPUHSITHUS PEIICHUST»'.

C npyroii CTOpOHBI, U0, pa3pelliaolliee Crop, COOTBETCTBYET Ipa-
BOBOI U IPOLIECCYATIbHO KYJIbTYPE B IPYIMX YacTsAX MUpPaA, B 4aCTHOCTU
B KOHTMHEHTAJIBHBIX TTPABOIOPSIAKAX. DTa MOJeIb Haubojiee pa3BUTa B Cy-
Jax ¥ mpaBoBoii cucteme ['epMaHnM, KOTOPBIE CIEAYIOT TAKOMY TTOIXOMY.
Korma-To aBa rapapackux npodeccopa M HeMELKUMA CyIbsI, TIIATEIbHO U3~
YYUB repMaHCKYI0 CUCTEMY, PE3IOMUPOBAIIN, BCTIOMUHAS «<HOCIAAb2UHECKYHO
modenv Hepemuu benmama o xode cyoebroeo npouecca, komopuiil credogan Obi
,€CmecmeeHHOMY “ Kypcy, KaK ecau 0bl omey, pa3peuan cnop meicoy ceoumu
demovmu», TO, KaK HEMEIIKME CYIbM PaCCMATPUBAIOT CIIOPHI, CICAYIOIIUM
00pa30OM: «...60 MHORUX OMHOUIEHUSX HeMeUKUil npoyecc HanoMuHaem Ham
0 modeau benmama 6 ceoem HeoCNOPUMO NPOCHOM, HeOPMANbHOM, HeMeXHU -
YecKoM nooxoode; U ¢ HeKOMopPbIM npeysesuteHuem 6 HeMeyKom cyobe MONCHO
yeudembv obwuii oopas pater familias, HadeaeHHblil 6Mecme ¢ mem HeKOMopbIMU
yepmamu 6ropokpama. Omeeuas 3a cnpageonugoe paspeuieHue 3as561eHHbIX
nepeo HUM pasHoeaacuil, umes 00AbULYIO 6AACMb U He MEHbULYIO 20MOBHOCHIb
K ee ocyujecmeneruro, Hemeykuii cyobs occedaem u 6036blulaemcs Hao cmo-
POHAMU, QOMUHUPYS HAO CUEHOIl 8 3aae cyod; 8 mo Jce 8pemMs OH NOCMOSIHHO
HUCXO00UM HA YPOBeHb MANCYUUXCS, NPUHUMAS HA ce0s1 poau IK3amMeHamopa,
CHUCXOO0UMENbHO20 UAU NPUOUPHUBO20, HACMABHUKA UAU COBCMHUKA, HACMOU-
48020 NPUMUPUMENs»’.

I'epMaHcKoe TIpolieccyaibHOE MPaBO Pa3BUIOCh, B YACTHOCTH, B OTHO-
ILIEHUY «BO3BBIIIIEHHOT0» TOCITOACTBA B 3aj1e cyna. Eciu oHo mpumeHsieTcst
B MEXIYHApOITHOM apOUTpaxe, IpuMep HEMELIKOTO CYIbU, KOMMEPUYECKOTO
cynbu B Lopuxe unu cynbu B ABCTpUM, 6€3yCIOBHO, MOTPEOyeT HEKO-
TOPOIi KOPPEKTUPOBKU, HO B KOHILIE KOHIIOB pafer familias, OoIMCaHHBIN
B LIMTaTe BbIIIE, UMEET JOBOJIBHO CYIIECTBEHHOE CXOACTBO C TOPOACKUM
CcTapelIlIMHOI, KOTOphIi BHoxHOBWI JIoBuaa PuBkrHa Ha co3naHne HOBO
napagurMbl.

O0e onMcaHHbIE 3[1eCh MOJIEJIN U UX OTHECEHME K KOHKPETHBIM Tpa-
BOBBIM CHCTEMaM SIBJISIIOTCS Pe3yJbTaTOM OOOOIIEHUI — PealbHOCTh

1

Reymond C. The President of the Arbitral Tribunal // ICSID Review — Foreign Investment
Law Journal. 1994. Vol. 9. Issue 1. P. 2. Jlopa MacTuiut o0bsICHSIET: «ApOumpul u 1opucmol
u3 cmpan obujeeo npasa npednouau Ovl 6oaee COKpamu4eckuii Memoo, npu 3Mom mpubyHan
svicmynan Ol 6 Kauecmee peghepu Ha COPEBHOBAHUU, PACCMAMPUBASL CBOH) (DYHKUUIO KAK Bbl-
60p mexncdy 08YyMs KOHKYPUDYIOUGUMU YIMEEPIHCOCHUIMU» .

> Kaplan B., Mehren A.T. von, Schaefer R. Phases of Civil Procedure I1 // Harvard Law Re-
view. 1958. Vol. 71. No. 8. P. 1472.
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Ke KyZa ciloxXHee, Kak nokasain Kinon PeliMmona B cBoeli opurnHaibHOK
CTaThe, B KOTOPOM aHAJIM3UPYETCs IpeAIojaracMoe YeTKOe pa3jindue
ME3XKJ1y COCTS3aTebHbIM aHIVIOCAKCOHCKMM M MHKBU3ULIMOHHBIM KOHTH -
HEHTaJbHBIM ITpolieccoM’. TeM He MeHee pa3inuyue MeXIy STUMU IBYMSI
KaTeropusiMU MOXKET ObITh IIOJIE3HO IIPY PACCMOTPEHUU Pa3HBIX TTOIXOI0B
K IIPOLIECCY M BOBMOXKHOCTEH ISl U3BMEHEHUsI MPOLIeAYPhl MEXIYHapO/I-
HOTo apOouTpaxa.

6. Coop moKa3aTeIbCTB M IPUMEHEHNE MPaBa:
YTO ABJSETCS IBUKYIIEH CHIO mpomecca?

YToOBI pellINTh CITOP, apOUTPy HEOOXOIMMO OIPENETUTD (DAKTHI IO ey
U IIPUMEHUTh K HUM IIPaBo. 31eCh TaKKe Ha IMPaKTUKE MOXHO HAWUTHU pa3-
JIMYHBIE TTOAXObI IIPU OIPeAeSICHUM TOTO, KaK 3TU IBa CYIIECTBEHHbBIX
3JIEMEHTa B3aMMOCBSI3aHbI.

OauH U3 BO3MOXHBIX TTOJXOI0B COCTOUT B TOM, YTOOBI cOOpaTh BCe
(bakThl, MmpekIe YeM pacCMaTpUBaTh, YTO TOBOPUT IIPABO O IOJIYYEHHOM
(bakTueckom cocrae. JApyroii moaxom HAYMHAETCS C UCKa, TIPEIbsBICH-
HOTO 3asiBUTEJIEM, U TIPAaBOBOTO 0OOCHOBAHMSI, Ha KOTOPOE OH CChLIACTCS.
Co CcChUIKOI Ha ITPaBOBYIO MO3ULIMIO, C(POPMYIMPOBAHHYIO UCTIIOM, OIIpe-
JENSIoTCST (DaKTUIECKUE 3JIEMEHTBI, KOTOPBIC TOJIKHBI OBITh ITPEACTABICHBI
JUTSI TOTO, YTOOBI MCK ObLT YCTIEIITHBIM. B 3aBUCUMOCTH OT 3THX TpeOOBaHU
COOTBETCTBYIOIIIME TI0KA3aTeIbCTBA UACHTU(DULMPYIOTCS, COOUPAIOTCS
M B3BELIMBAIOTCS B YaCTU MX 10Ka3aTeJIbCTBEHHOM LIEHHOCTH.

OnsTh Ke, ¢ TOM e OroBOPKOI TPOTUB 0000IIEHHST MOXKHO CKa3aTh, UTO
MEPBBIii U3 ITUX MOJAXOI0B SIBJISICTCS IIPe00IaaarolM B aHIJIOCAKCOHCKOM
mnpaBe. OTUM OOBSICHSIETCSI O0JIbIIIOE 3HAYECHHUE TOCYAeOHOIO PACKPBITUS
JIOKYMEHTOB 1 IPYIMX J0KA3aTeJbCTB B COOTBETCTBYIOIIMX IOPUCIUKIIUSIX.
CTOpoHBI B cyle U B O0oJjiee OrpaHUYEHHOI CTeTIeHU B apOUTpaxke HeCyT
COBMECTHYIO OTBETCTBEHHOCTh 3a COOP JI0KA3aTeIbCTB. DTOT IIPOLIECC Be-
JETCSI C UCIIOJIb30BaHKUEM JIUIIb JOBOJIBLHO O0ILEro OMMCaHKs CIIopa U ero
MpaBoBbIX MapaMeTpoB. [lociie Toro Kak goKa3areabCTBa COOpaHbl U (hak-

Reymond C. Civil Law and Common Law Procedures: Which is the More Inquisitorial?
A Civil Lawyer’s Response // Arbitration International. 1989. Vol. 5. Issue 3. P. 357368
(PeiiMOH/I OYeHb YMECTHO MOIYEPKUBACT Pa3HOOOPa3ue rpaskIaHCKOTO MPoIiecca B CTpa-
HaX KOHTUHEHTAJIHOTO TpaBa ¥ MPUBOIUT B KauecTse pumepa LlIBelitiaputo, rae 1o He-
JAaBHETO BPEMEHU y BCEX KAHTOHOB OBbLIM CBOM CHJIBHO OTJIMYAIONIMECS APYT OT Apyra
rpaxXIaHCKue MpolieccyaibHble KOIEKChI); cM. Takxke: Lord Justice Staughton. Common
Law and Civil Law Procedures: Which is the More Inquisitorial? A Common Lawyer’s Re-
sponse // Ibid. P. 351-357.
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ThI MOTYT OBITb OTIPEIeJICHbI, TIOJIEXAT MPUMEHEHUIO MPABOBbIC HOPMHBI,
KOTOPbIE BHIPACTAIOT U3 aHAJIOTUYHBIX JeJI.

[TpOoTUBOMONIOXHBIN MONXOM, B YACTHOCTH, MPUMEHSIETCSI, KOTIa KC-
nonb3yetcs Relationstechnik, KoTopasi Ob1a 0ObsICHEHA BBIIIIE: TIEpe] TEM
KakK yJ4acTBOBaTh B cOOpe JI0KA3aTeJIbCTB, CYIl UJIW apOUTP ONIPENesIsIIoT,
MMeeT JIU MCK WM BO3PakeHMsT Ha Hero HaljiexXaliylo paBoBYIO OCHOBY.
TonbKo B 3TOM cllyyae ToKazaTeIbcTBa MPUHUMAIOTCS B TOM Mepe, B KAaKOi
OHU HEOOXOAUMBI, T.€. TOJIBKO B TeX CJIydasiX, KOrja yTBEep:KIeHUs ocriapy -
BAIOTCSI U SIBJISTFOTCSI OTPENENISIIOIIMMU 15T JIeJia.

JlaHHbBII MOIXO0/ 3HAYUTELHO OTPAHMYMBAET 00bEM paccMaTPUBAEMBbIX
JIOKa3aTeJbCTB U MOBBIIIAeT 3(DheKTUBHOCTh. OHAKO, C TOYKM 3pEHMS aH-
IJIOCAKCOHCKOTO FOPUCTA, TAKKE OTPAHUYEHUS TPYIHO MIPUHSITH 63 CTPOroii
KPUTHUKH: KaK MOXHO TBITAThCSI TPUMEHUTH TIPABO, KOTa He Bce (HaKThl
HaJIMLIO M OHU He OBbLIM HaIjIeXalluM 00pa3oM IpoaHaaIu3upOBaHbI?

«Takoil no0x00 noaHocmMbIO YYIHCO MbLUACHUIO AH2A0CAKCOHCK020 HpUCma,
Y Komopoeo gaxkmel Ha nepeom mecme. Jns mencoyHapooHo2o apoumpaica
2mMo Kavcemesi OWUOKOL, HO, HECOMHEHHO, IKOHOMUM JeHbeU, KaK U dpyeue
npedpaccyoku. Imo mupanus cmpykmypbl, 04eHs pacnpocmpaHeHHdst 8 Aio-
ObIX akademuueckux Kpyeax — He moavko 6 lepmanuu u noddepicueaemas
cocmasaenuem pUOUHeCcKUxX MeKcmog, ecau OHU CHUMAMCs 3a8epUuleHHbIMUL.
Onsame Jce, meucOyHapooHvle apoumpbl, Komopsie poOoM U3 CMpaH ¢ 3moi
mpaduyueil, doAHCHbL ObIMb XOPOULO 0C8e00MACHYL O ee ePAHUUAx, a apoumpbsl
u3 opyeux cmpaH — o ee HeOOCMAamKax»'.

XOTs1 9TO HECKOJIbKO UCKaKEHHOE TMPeICTaBJIeHNE O METO/IE PeJieBaH-
THOCTU, TPUBEICHHAS LIUTATA WJLTIOCTPUPYET COMTPOTUBIICHUE TAKOMY TIO/I-
XOIy TeX, KTO TPAAUIIMOHHO MPEANOYUTAET CriepBa cOOMpaTh (hakThl, a yKe
3aTeM MPUMEHSITh MPABO, CTPEMSICh OMPEIEIUTh PEIEBAHTHOCTh (HaKTOB
TOJILKO MOCJIE TOTO, KaK OHU ObIJTM COOPaHbI.

MexayHapoaHble apOUTPhl HEO0SI3aTeIbHO BIMCHIBAIOTCS B 3TH TTPOTU-
BOIOJIOXKHBIE JOKTPUHATIbHbIE KATETOPUU, HO MOKHO OBLJIO ObI OXKMIATh, YTO
MPY TIPUHSITUM MHTEPAKTUBHOM POJIM OHU OYIyT CTPEMUTHLCS CONECTBOBATD
npolieccy coopa 10Ka3aTeJbCTB CO CChUIKON Ha MpaBOBOe 0OOCHOBaHUE
Jieia, MpeicTaBIeHHOoe CTOPOHAMU. XOTSl OCHOBHAsI OTBETCTBEHHOCTbD 32
cOOp JI0Ka3aTesIbCTB U MX MPEICTaBIeHUE B apOMTPAKHOM pa30oUpaTesibCTBE
JISKUT Ha MPENCTABUTEIIE, TPOBEACHUE TIPOLIECCa B MIHTEPAKTUBHOM PEXUME
MyTeM PYKOBOJCTBA M 0OpaTHOM CBS3U CO CTOPOHBI apOMTPaKHOTO TpUOyHaIa

' Dalhuisen J.H.H. Legal Reasoning and Powers of International Arbitrators (3 March 2015)

<https://papers.ssrn.com/abstract_id=2393705> (mocnennee nocenienne — 24 dbeBpas
2018 r.). P. 12 (fn. 30).
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B 3HAUMTEJIBHOI CTETICHU COKpaIllaeT BpeMEHHbIC U (DMHAHCOBBIE 3aTPaThl
B LIIMPOKO MPUMEHSIEMOI1 HbIHE ITPaKTUKe MEKIyHapOIHOTO apouTpaxka.

7. BoiBog,

HecomHeHHO, »kano0bl Ha BO3paCTAIOIIyI0 CIOXKHOCTb, TPOAOIKUTENb-
HOCTb I CTOMMOCTb apOuTpaka He CTUXHYT U CTAaHYT Bce O0Jiee HaCTOMIM-
BBIMU; IMIOTOK TPENIOXEHU, BEPOSITHO, OYIET COOTBETCTBEHHO YBEIMYM--
Batbes. [TogoOHbIe penIoKeHWsI MOTYT, KaK M MHOTME U3 HUX B ITPOIILIOM,
MBITaThCS BBIJICYNUTH CUMIITOMBI, YCTaHABIMBAsI OTPaHUYEHUSI HA 00beM
3asIBJICHUI, O0Jiee KOPOTKUE CPOKU, MIPEAEJIbl CTOUMOCTH U T.I1., HO BITOJI-
HE BEPOSITHO, YTO CPEIM TPEUIOKEHUM OyIeT, KaK U paHee, CIBIIIAThCS
MPU3BIB K OOJIbIIEH aKTUBHOCTU — AK€ MHTEPAKTUBHOCTU — apOUTPOB.

OnHako, KaKk MHe TIPeICTaBIIsSIeTCSI, MEeXIyHapoIHasi apouTpaxkHas
MpakTUKa — B TOM BUIIE, B KAKOM OHA pa3BUBAETCsI, — BPSII JIM CTAHET 00-
Jiee UHTepaKTUBHOM. J1o TeX Mop moKa HUKTO HE YUUTHIBACT U MPABUIBHO
HE OINMMCHIBAET ABa (DyHIAMEHTAJbHBIX BOIIPOCA — POJICBYIO MOACIb IS
apOUTPOB U TOAXOM K COOPY M0Ka3aTeabCTB, Mbl BPSII JIM YBUAUM MHOTO
MHTEPAKTUBHOCTHU. becipuCcTpacTHBIN Cymbsi, BEPOSITHO, CTAHET 00pa3IioM
JUTSL TIOApaKaHUsI B OyIyIleM, U 3Ta MOJAE/b MPOIOKUT PACTIPOCTPAHSTHCS
B PErMOHAX, Iie B IIPOLIJIOM apOUTPHI (KaK U CyIbU ) UTpaiu ropas3ao bosee
AKTUBHBIE POJIH.

JleiicTBUTENIbHO, B MEXIYHAPOAHOM apOUTpaxKe JIMLIO, pa3peliamliee
Crop, OOBIYHO OBUIO LIMPOKO MPU3HAHHOK Moaebio. Danu Hapuman
(Fali Nariman) HarmoMHUJI HaM 00 3TO¥ poJiu IMpu YTeHuU Jekiuu [odda
(Goff Lecture) non HazBaHueM «Jlyx apoutpaxa». OH Hayaj ¢ ocJaHus
Muens IN'oge (Michel Gaudet), moyeTHOTO npe3uaeHTa MeXxnyHapo-
Horo apoutpaxHoro cyna /CC, onpenensitoniero «/‘esprit de I‘arbitrage»:
«InasHoii ocobenHocmbio apoumpasica s18151emces 83aUMONOHUMAHUE, KOMOopoe
daem 803MOMNCHOCMb paspeutums 803HUKWUL KoHpaukm. Lleas apoumpaiica
3aKA04aemcs He 8 Mom, Ymoowl 8bleecmu U3 NPUMEHUMO20 Npasa peuleHue
npomue cmopoH cnopa, a 8 passsacHeHUU emMecme co COPOHAMU M020, YO
doaxcHo 6bimMb cOenano 6 OaHHOU cumyayuu 0451 00OCMUICEHUS CNPABe0AU80CMU
8 pamkax compyoHuuecmea»'.

MexmyHapoaHbI apOUTpaX B IIPeKHUE BpeMeHa He Bceraa MOT ObITh
CTOJIb MAWJUTMYECKMM, KaK 9TO BUIed Npe3uaeHT ['one, Ho, TToxoxke, ap-
OUTPHI OTOLLIN OT 00PA3IIOBOM MOIEM JIMLIA, pa3pelIarlero Ccrop, u,

' Nariman F.S. The Spirit of Arbitration: The Tenth Annual Goff Lecture // Arbitration In-
ternational. 2000. Vol. 16. Issue 3. P. 261.
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HECMOTPSI Ha MHOTHE MPEIOXKEHUsT 00 00paTHOM, BCE Yallle MPUHUMAIOT
PpOJib OECIIPUCTPACTHOTO CYIbU.

DT0 Upe3BbIYATHO TPEBOXHAS TCHACHLIMS, €CIM YIeCTh pacTyIlee 1aB-
JICHHE CO CTOPOHBI TTOJIb30BaTe/ieil 1 B OCOOEHHOCTH apOUTPaKHBIX Y-
peXIeHUi, TPeOYIOIINX YCKOpeHUsT pa3ouparenbcTBa. [Ipaktuyecku 6e3
KaKOT0-JIM00 KOHTPOJISI Hall COMEepPKaHUEM UX PELIeHUsT apOUTPhI MO -
TaJKMUBAIOTCS K MPOLIECCY, TIIe Nal0T Haa0aBKy cKopee 3a CKOPOCTh, YeM 3a
pelIeHusl, KOTOphIe 00eCTeunBaIOT CIIPaBEIIMBOE PACCMOTPEHUE TTO3UITUIA
CTOPOH (1 B YaCTHOCTH, POUTPABLICH CTOPOHBI). S BbIpaxkato HamexX Iy, UTO
B MHTepecax apouTpaxa Kak yIOBJICTBOPUTEIbHOTO METOA pa3peleHUs
CIIOPOB 3Ta TEHAECHLUMS OYIET TOBEPHYTA BCIATD.



OVNHAHCUPOBAHUE APBUTPAMA
TPETbUMU JINLUAMMU (THIRD-PARTY FUNDING):
MEXAYHAPOJHbI/ ONbIT U NEPCMEKTUBbI B POCCUN

C.B. Mopro30B,
LLM.!

Aemop paccmampusaem omHOCUMEAbHO HOBbLIL 045 POCCULICK020 U 3apybedic-
HO20 npasa UHCMumym (UHaAHCUPOBAHUS APOUMPANCa MPembUMU Auyamu (0a-
nee — DTJI). Tlpoananuzuposannvl paziuunvie onpedeseHuss maKoeo QUHAHCUPO-
eanus u mexanusm ocyujecmenenus OTJI; eco npeumywecmea u Hedocmamxu,
6 MoM Hucae céA3aHHble ¢ QOKmpuHamuy maintenance u champerty, o6s3amens-
CMea no packpvimuio UHGOPMayuL 8 apoumpaxice u 603MONCHbIe KOHPAUKMYL
unmepecog 6 ceszu ¢ OTJI; e3vickanue u obecneuenue apoumpaNCcHoix pacxo006
npu CMOPOHHeM QUHAHCUPOBAHUU, a MaKce npakmuka pecyauposarus OTJI
6 OMOeAbHbIX 3apybedcHblX cmpanax. Bnepevie 6 omeuecmeenHoli dokmpute
npeonpuHama NONLIMKA KOMNAEKCHO ocMblcaums nepcnekmuest DTJI 6 Poccuu
€ RO3ULUT MAMEPUANbHO20 U NPOUECCYANbHO0 NPABa.

Katouesvie crosa: ghunancuposanue mpemoumu auyamu; 00513amenscmea
1O packpbimuto UHGopmayuu; KOHGAUKM unmepecos; obecnevenue pacxooos.

O O

Asrop 6narogaput A.A. Hukonaesa u E.Jl. Pertmua 3a momMoIiis B ToMcKe JOKTPUHATBHBIX
VICTOYHUKOB U MaTEpPUATOB apOUTPaKHOI MPAKTUKU. Bce HETOUHOCTH OCTAatOTCST, HECOM-
HEHHO, Ha COBECTH aBTOPA.
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THIRD-PARTY FUNDING OF ARBITRATION:
INTERNATIONAL EXPERIENCE AND POSSIBLE
USE IN RUSSIA

SERGEY MOROZOYV,
LL.M.

The author considers the funding of arbitration by third parties (hereinafter —
TPF), which is a comparatively new development in the case of both Russian
and foreign law. He analyzes different definitions of such financing and the TPF
mechanism; its advantages and drawbacks, inter alia, related to the champerty
and maintenance doctrines, disclosure obligations in arbitration and possible
conflicts of interest in connection with TPF; the recovery and security of arbitra-
tion costs in the case of TPF, and also the practice of regulating TPF in certain
foreign countries. This represents the first attempt in Russian doctrine to provide
comprehensive insight on TPF in Russia from the perspectives of substantive and
procedural law.

Keywords: third-party funding; disclosure obligations; conflict of interest;
security for costs.
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Ceemanoil namsamu moe2o Yuumens
Baaoumupa Caypceesuua Ema
nocesauaemcs

1. Benenue

dunaHcupoBaHne apouTpaxa TpeTbuMu Junamu (najgee — OTJI) saB-
JISIETCSI OIHOM 13 HanboJiee OCTPBIX U aKTyaJIbHbIX B HACTOSIIIEE BPEMSI TEM
B MEXIYHApPOIHOM apOUTpaxe.

B oTBeT Ha KOHOMUYECKHE Peaiuu, KOTAa KOJIMYECTBO 3aleiiCTBO-
BaHHBIX B JaHHOI OTpac/ivi UIPOKOB ((DMHAHCOBBIX U CTPAXOBBIX KOMIIa-
HU, XemK-OoHmoB, ctapranoB B chepe DTJI) pacTeT B reoMeTprUIECKOR
MPOrpeccuu, a CyMMbl (DMHAHCUPOBAHUS UCUMCISIIOTCS MUJLIMApIaMu
nosimapoB CIIA, 1opucThl B cpepe apouTpaxka oOpaTuIn MpUCTAIbLHOE
BHUMaHME Ha 3TOT (DEHOMEH.

Hauwunas npuonusurensHo ¢ 2012 1. naHHasI TeMa IMPOYHO BOIILIA B UM~
CJI0 00513aTeNIbHBIX CEKIIMIT Ha BeaylInX KOH(MEPEHUIMIX 10 apOUTpaxy;
M3IAI0TCS MHOTOYMCIIEHHbBIE aHIJIOS3bIYHbIE MOHOTpa(UM, CTaThU, 3AMETKHI
B 1opuanyeckux oyorax. B 2014 r. MexnyHapoaHast accolyaiys I0pucToB
(International Bar Association (IBA)) nononxusa ceou PykoBopsiiiye npuH-
LIMIIbI OTHOCUTEIbHO KOH(DJIMKTAa MHTEPECOB B MEXKIYHAPOIHOM apOUTpaxe
MOJIOXKEHUSIMU, KOTOPbIE KAacaloTCsI PACKPBITUS MH(POPMALIMK O CIIOHCOPE,
YTOOBI N30€KaTh KOH(MIMKTAa MHTEPECOB MEXKIY apOMTPaMM U CIIOHCOPOM .

Hzyuenne OTJI BegeTcss Ha CUCTEMHOM ypOBHE: c(popMUpOBaHA aB-
TOpUTETHast MexXIyHapoaHasi PaGouas rpyIina u3 BeayllyX CIeLaliCTOB
B atoit cpepe (ICCA-QMUL Third-Party Funding Taskforce)’, kotopast
MOATOTOBMJIA MTPOEKT J0KIaaa o nojoxennun ®TJI B coBpeMeHHOM MUpE
MEXIyHapomaHoro apoutpaxka 1 1 ceHTsa06ps 2017 r. pazmecTuia ero B OT-
KPBITOM JIOCTYIIE JIJIsI ITYOJIMYHOIO OOCYXKICHUS .

Cwm. O6mme crangaptsl 6(b) u 7(a) u mosicHerust K HuM (IBA Guidelines on Conflicts of
Interest in International Arbitration (adopted by resolution of the IBA Council on Thursday
23 October 2014). L.: IBA, 2014. P. 13—16 <https://www.ibanet.org/Publications/publications
IBA_guides_and_free materials.aspx> (rmocienHee nocemerue — 20 despans 2018 1.)).

Third-Party Funding <http://www.arbitration-icca.org/projects/Third_Party Funding.
html> (nmocnennee noceuieHue — 20 despans 2018 r.).

> Draft Report for Public Discussion of the ICCA-Queen Mary Task Force on Third-Par-
ty Funding in International Arbitration (1 September 2017) <http://www.arbitration-icca.
org/media/10/14053115930449 /submission_version_for_public_comment_finalversion.
pdf> (nocnennee nocemenue — 20 deppans 2018 r.) (manee — Draft Report). Hecmotps
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CTpaHbl, KOTOPbIE TTO3ULIMOHUPYIOT CeOsI B KA4eCTBE OJIarONPUSITCTBY -
IOLLMX apOUTPaKYy, IS elle OOIbILIETO IPUBJICUEHUS apOUTPAXKHBIX CIIOPOB
M3MEHSIIOT CBOE 3aKOHOAATEJIbCTBO U MPSIMO pa3pellaroT U PeryJaupyroT
®TJI (T'onkonr, Cunraryp). EBponeiickue crpaHbl peryJiupyloT OTAeIbHbIE
Borpockl, cBg3aHHbie ¢ DTJI, Ha ypoBHE «MSITKOTO TipaBa» U Mnmpodeccu-
OHaJIbHBIX peKoMeHaauii agBokaraM (AHrius). [IpuMmeyarenbHO, YTO
U BeAyLIMI KOHKYPC MO MEXAyHApOIHOMY KOMMEPUYECKOMY apOUTpaxy
nmenu B. Buca sximouni npoonemy OTJI B gesto mis koHkypea B 2018 .

B Poccun nactutyt O TJI noka He MoJydus HU JOJKHOIO SKOHOMUYE -
CKOTO HAITOJIHEHUsI, HU 3HAYMTEIbHOTO BHUMAHMUSI CO CTOPOHBI IopUanYe-
CKOI1 0011IecTBeHHOCTU. KaK TaKOBBIX CUJIbHBIX OT€YECTBEHHBIX UTPOKOB
B IaHHOM cepe erie He HAOIIOAACTCS; CPEIU U3BECTHBIX aBTOPY MOXKHO
OTMETUTD JINIIIb UHTepHET-pecypc Platforma W. 11BeTKOBOI, YaCTUYHO CBSI-
3aHHbIi ¢ DTJT?, a Takxke doun NLF Group M. KaprnioBa, CTaBILMii ITUPOKO
M3BECTHBIM B CBsI3U ¢ (hMHaAHCHpoBaHUeM B Poccuu MCKOB IM0J1b30BaTe e
cMapThOHOB K KoMIaHuu Apple’. Mexny TeM 3TO He UCKIIIoYaeT IPUXOT
Ha MOTeHUMaIbHBIN poccuiickuit pelHOK D TJI 3apyOeKHBIX (DMHAHCOBBIX
KOMITaHU, 329aCTyI0 UMEIOIIMX CETh MHOCTPAHHBIX O(DUCOB.

HaubGonee cepbe3Hast U3 M3BECTHBIX aBTOPY OTE€YECTBEHHBIX PabOT
no ®TJI 66u1a moarorosieHa A. bamkosoit B 2014 1. B BUe CTaTbU B XKyp-
Hajie «BecTHUK MeXIYyHapOIHOI0 KOMMEPUYECKOIo apouTpaxa»‘. MHbie
MaTepuajbl, UMEIOIIMECs B OTKPBITOM IOCTYIIE, BKIIIOYAIOT B CeOsl I0pH-
JI4ecKye OJIOrH U MPe3eHTALMK I0PUCTOB POCCUMCKUX U MEXIYHAPOIHBIX
opuanyeckux pupm. KomrmiekcHoe nccinenosanue ®TJI B poccuiickoit
IOpUINYECKOI TOKTPUHE OTCYTCTBYET. TeM He MeHee CTOUT OTMETUTD I10-
SIBJICHHE OCTOPOXHOIO MHTEpeca K JaHHOM TeMe CO CTOPOHbI MPAKTUKY-
JOIINX IOPUCTOB U apOUTPAKHBIX LIEHTPOB. 24 okTs10pst 2017 r. ApouTpaxk-

Ha IIpochOy aBTOPOB 10KJIaaa HE LIUTUPOBATh €ro Ha MPOEKTHOI CTaauM, MbI BCE Xe M0-
JlaraeM YMECTHBIM MPUBOAUTD CCHUIKU Ha €ro CTPaHULBI AJ1s1 yI00CTBa B OPUEHTUPOBA-
HUMU IO JOKYMEHTY.

Twenty-Fifth Annual Willem C. Vis International Commercial Arbitration Moot <https://
vismoot.pace.edu/media/site/25th-vis-moot/the-problem/25thVisMootFinal.pdf> (1o-
cienHee nocenieHne — 20 despans 2018 1.).

Platforma <https://platforma-online.ru/> (nmocneaHee nocemenue — 20 despans 2018 1.).

PoccusiHe rotoBIT McKM K Apple Ha AecsTKM MUWUIMOHOB pyoseii (15 suBaps 2018 r.)
<https://pravo.ru/news/view/147164/> (nocnenanee nocemenue — 20 denpans 2018 .).

bawkosa A.A. PuHaHCUPOBaHUE MEKITYHAPOTHOTO TPETEHCKOTO Pa30MpaTeIbcTBa TPEThel
cropoHoit (third-party funding): npeumyiecTBa 1 HEIOCTATKU, TIPOLIECCYaTbHbIE PUCKU
Ha MpuMepe HOBelIIel MPakTUKy // BeCTHUK MeXIyHapOIHOTO KOMMEPUYEeCKOTro apou-
tpaxa. 2014. No 1(8). C. 134—148.
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HBIi LIeHTp 1ipyu MHCTUTYTE COBPEMEHHOTO apOuTpaxa IpoBe IePBYIO
JIUCKyCcCHIO 1o HazBaHueM «CoBpeMeHHBbII apouTpax: Live», 1einkoM
MOCBsIIEHHYIO ITpodsemMam OTIT'.

ITo MmHeHuIO aBTOpa, BostHA nHTepeca K MTJI, 3aximecTHyBIIas nepe-
JIOBOI apOUTpaXkKHBIN MUP, TTOCTEIIEHHO ToKaTuiaach U 1o Poccum. Ipexa-
CTaBJISIETCSI, UTO B OJvzKaiiiee BpeMsl Bce 0OJIbIlIe POCCUINCKUX IOPUCTOB U,
COOTBETCTBEHHO, UX KJIMEHTOB — MPEICTABUTENEH OU3HECA — OTKPOIOT IS
ce0st TOT HOBBII 1151 Poccuu ¢crioco6 yrpapiieHUs] pUCKaMu, CBSI3aHHBIMU
¢ paspeleHueM criopoB. CTOUT 0XUAATh 3alIpoca CO CTOPOHbBI OM3Heca
Ha o0bsicHeHue peHoMeHa DTJI ¢ IOpUANIECKON TOUYKM 3PEHUS, BCTpan-
BaHUE €ro B NEHCTBYIOIIYIO CUCTEMY PETYJIMPOBaHMS MaTepUaIbHO-TIPaBO-
BBIX U MPOLIECCYaTbHbIX OTHOLIECHUI U TIPUAaHUE eMY YITOPSA0YEHHOCTH
CO CTOPOHBI PETYJIUPYIOILINX OPraHOB.

2. Onpenenenue OTJI

DTJI moxeT ObITh ONPEAEIEHO KaK OKa3aHKe JIMLIOM ([ajiee — CIIOHCOP),
KOTOPOE He SIBJISIETCS YUaCTHUKOM apOMTPaXKHOTO pa30ouparebcTBa U He
HMMeeT MaTepraIbHO-IIPAaBOBOIO MHTEpeca B IIpeaMeTe criopa, (hMHaHCOBOM
MOJIEPKKHY YYaCTHHUKY CITOPa Ha OCHOBAaHUM COIJIAIIEHUSI C HUM B OOMEH
Ha ToJyYeHUe BO3HATpaKaAeHUsI (BO3MEILEHMST) B 3aBUCUMOCTU OT pe-
3yJIbTATOB PACCMOTPEHMSI criopa (Kak IpaBUJI0, B BUE YaCTU B3bICKAHHOM
CYMMBI)’.

Camo nonsitue OTJI aBiseTcss AMCKYCCUMOHHBIM: OTIEIbHBIE aBTOPhI
MpeiaraloT paccMaTpUBaTh €ro B IIIMPOKOM CMBbIC/IE, BKJIIOYAsl BCE BO3-
MOXHbIE CITOCOOBI (PMHAHCUPOBAHMS ITPU pa3peLIeHUH CIIOPOB (B TOM YKCIIe
«TOHOpApHI ycIiexa», CTpaXoBaHUE Ha CIIydail HECEHMSI U3IePXKEK Ha I0pUI-
yeckoe KoHcynbTupoBaHue (before-the-event and after-the-event insurance),
3aeM, KpeauT, (paKTOPUHT, YCTYIKY IIpaB TpeOoBaHusl, OeCIUIaTHYIO Tpa-
BOBYIO ITIOMOIb, (DPMHAHCUPOBAHUE CO CTOPOHBI MATEPUHCKOI KOMITAHUH
u 1p.’), 10O TOJBKO B y3KOM CMBICJIE, B Ka4eCTBE (DMHAHCUPOBAHUSI CY-
NEeOHBIX ¥ apOUTPAKHBIX ITPOLIECCOB (BKIIIOYAs KOJUIGKTUBHBIE MCKH, CIIOPBI

Modern Arbitration: LIVE. Discussing Arbitration in Comparative Perspective. Third-Party
Funding <https://www.youtube.com/watch?v=aWmCcG0xGMw> (nocienHee nocelie-
Hue — 20 despans 2018 1.).

Cwm. takxe: Draft Report. P. 39; Goeler J. von. Third-Party Funding in International Arbi-
tration and Its Impact on Procedure (= International Arbitration Law Library. Vol. 35). —
Alphen aan den Rijn: Kluwer Law International, 2016. P. 2.

Goeler J. von. Op. cit. P. 2.
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0 3alllUTe MpaB MOTPEOUTENEH, CIIOPBI M3 IPUUYMHEHMS Bpena, CeMeiHbIe
criopsl)'. ITo MHEHUIO aBTOpa, MPEANTOUYTUTETLHBIM SIBJISIETCST OTIpeie/IieHNE
DTJI B y3kom cMmbIciie (KoTopoe nHoraa uMeHyercs «litigation funding»)’.
B Hacrosieii ctatbe Oynet paccmorpeHo DTJI B OTHOLIEHUM UMEHHO
MEXIYHapOIHOIO apOouTpaxa.

Kax mpaBuiio, mpenumyinecTBeHHO (PUHAHCUPYIOTCST pacXOIbl UCTILIOB,
OJIHAKO BCTPEYAIOTC JeJia, KOra CIIOHCOPbl (PMHAHCUPYIOT OTBETYMKOB’.

C skoHoMmuyeckoi Touku 3peHust ®TJI npencrasisier coboit mepepa-
cIpenesieHue PUCKOB, CBSI3aHHBIX C MTHULIMMPOBAHUEM 1 YYaCTHEM B Cy-
neOHOM (apOUTpaKHOM) TIpolIecce: B ciydyae mooeabl B3bICKaHHAasi CyMMa
paszaensieTcss Mexay (hMHAHCUPYEMBIM JIMLIOM M CIIOHCOPOM COTJIAaCHO
ycioBusMm cornamenust o MTJI, a B ciayyae mpourpsiina puHaHCUPYyEMOE
JINIIO, KaK MpaBUJIO, HE BO3MeEIlaeT CIIOHCOPY MPOMHBECTUPOBAHHYIO
cymMmy. Ilpu 3TOM MHTepec K TAKOMY MeXaHU3My (hMHAaHCUPOBAHUS BbI-
paxaroT He TOJbKO JIMIIA, Y KOTOPBIX HEAOCTaTOYHO CPEACTB IS OTlia-
THl IOPUANYECKUX YCAYT U MHBIX PAacXol0B B apOUTpaxe, HO U BIIOJHE
TUTATeKECIIOCOOHBIE U CUJIbHBIE B 9KOHOMMYECKOM TIJIaHEe KOMITaHWH,
KoTtopbie ucnonb3yor OTJI mj1s1 pacripeneseHus pUCKOB U MOAAEPKAHUS
JIMKBUIHOCTH".

[Mpu @TJI crioHcop NpeaBapUTeIbHO OLIEHMBAET 0OCTOSITE/IbCTBA JeJIa
1 000CHOBAHHOCTb TpeboBaHUll (hMHaHCUpyemoro Juia. Bo MHorom xa-
paxkTep TaKoil MPOBEPKU HAIIOMMHAET NEMCTBUS IOpKUCTa, padoTarolie-
ro 6e3 NpeaorIaThl UCKIIIOUMTEILHO HA OCHOBAHMU «IOHOpapa ycrexa»'.
Bo BHUMaHUE MIPUHUMAIOTCS CAEAYIONIME TIPaBOBbIe, SIKOHOMUYECKHUE,
(prHaHCOBBIE U MHBIE (DAKTOPHI AJIST IPEAOCTABICHUST (PUHAHCUPOBAHUS:
1) mocraToyHast cyMMa MCKa; 2) yMEpeHHBbIE pacXoAbl MO MpeaocTaBlie-
HUI0 (PMHAHCUPOBAHUS; 3) KpailHe BRICOKUE IIaHCHI Ha mobeny; 4) ma-
TEXKECIOCOOHBII OTBETUYMK; 5) HEIIaTeXXeCMOCOOHBIN UCTEl] WU UCTell,
JKeJIaloIIUI pa3aeauTh CO CIIOHCOPOM PUCKU MO (PMHAHCUPOBAHUIO CY-
nebHoro mpoliecca; 6) mpupoaa MaTepualbHO-TIPaBOBOTO TpeOOBaHMS
7) moTeHIMabHasA MPOAOKUTEIIBHOCTh pPa3doUpaTenbecTBa; 8) 000CHO-
BaHHOCTb MCKa C MaTepHaIbHO-IIPaBOBOM TOUKM 3peHMS; 9) TTOIO0IIIeKa
CIIopa, MOTUBBI MCTLA, PA3YMHOCTb €TI0 AEUCTBUM C KOMMEPUYECKOM TOUKA

Cwm. noapo6Hee: Goeler J. von. Op. cit. P. 2, 150.
> Ibid. P.2.

* Ibid. P. 74.

*  Draft Report. P. 142.

> GoelerJ. von. Op. cit. P. 13, 16.
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3peHus (Harpumep, OTCYTCTBHME MOTMBOB MECTH OTBETYMKY 0€3 OLJISIKU
Ha 9KOHOMUYECKHe peaanuu criopa); 10) CKopocTh UCTIOTHEHUST PELIeHUs,
BO3MOXKHOCTH JIJIs1 ocriapuBaHust; 11) opuanyeckast KOMaHIa, COCTaB apou-
TpoB; 12) BO3MOXHBIE OTKa3bl IPYyTUX CIIOHCOPOB'. B Xoz1e (hruHaHcupoBaHUs
TAKXKe OCYILLECTBISIETCS aKTUBHBIII MOHMTOPUHT JieJia U KOHTPOJIb 3a IPK-
HSTUEM KJIIOYEBBIX IIPOLIECCYabHBIX PEIIEHU (K IIPUMEPY, O COCTaBE WU
Jaxe 3aMeHe TTPUBJICYCHHON I0pUANIECKO KOMaHIbI, O BHIOOpE apOouTpa
(B city4ae eciiv CIIOHCOP IPUBJICUEH [0 €0 Ha3HAUEHHsI), O CTPaTern4eCcKux
BOITpOCaX BeIeHMsI JieJia, pACXOJI0BaHUM OIOIKETa Ha OTIE/IbHbIE TTPOLIECCY-
aJIbHbIE IEVCTBUS, YPEryJIMPOBAHUM CITIOPA U OT3bIBE UCKa, IIPEKPALICHUN
(bmHaHCUpPOBaHUsI), a TAKXKE KOHTPOJIb B OTHOIIIEHUU MHBIX BOIIPOCOB,
MpeayCMOTPEHHBIX B coralieHun o ®TJT.

Ha npakTuke BCTpevaroTcs Caeayiole 5KOHOMUYECKHEe ToKa3aTen
DTJI: cpennue neHbl UCKOB — OT 1 10 25 mutH mosut. CILIA (ripy 3ToM UCKU
C HEMMYILIECTBEHHBIMU TPEOOBAHUSIMU, KaK MPABUJIO, He (PMHAHCUPYIOTCS)';
noxoaHocTh pu DTJI cocrasisier 50—70 %, rpu 3TOM €CTh IIPUMEPBI 10~
xonHocTH B 300 %*; NporHo3 Mo3UTUBHOIO MCXOMA Jiea JOJKEH COCTaBISITh
60—70 %°; nuib 5—10 % nen oT 00IIEero KOJMYeCTBa 3asiBOK CIIOHCOPDI
MPUHKUMAIOT B padoTy’.

B3aumooTHoIeHUs crioHcopa U (MHAHCUPYEMOTO JIMIA CTPOSITCS,
Kak MpaBuJjio, 1o CIEAYIOLIEH MOIEIN: CIOHCOP U (DMHAHCUPYEMOE JIUIIO
YTBEP3KAAIOT OIOMXKET I10 JIeJly, Ha OCHOBAHUU KOTOPOI'O IMPOU3BOMASIT-
Cs1 OCHOBHBIE €XeMeCSIYHbIE BBIILIATHI IOPUANYECKUM IPEACTAaBUTEIISIM.
ITpoekThl CYETOB Ha OKa3aHUE IOPUANYECKUX YCIYT MOUIeXAT COrJIaco-
BaHMIO CO CIIOHCOPOM, OJIHAKO O0SI3aHHBIM Iepe/l I0pUaAnYeCcKon hup-
MOIi ocTaeTcst (GMHAHCUPYEMOE JIUIIO, M CIIOHCOP OCYIIECTBJISIET OILIaTy
TaKMX CUETOB OT UMeHU mnocienHero. CIIoHCOp MMeeT IpaBo Ha 4acThb

' Goeler J. von. Op. cit. P. 14—22.
> Ibid. P.26—27, 35, 41—42.

Ibid. P. 19. Taxxe mpuBoauTcst mopor B S MiH . ct.: Yymax H., Cmoppc H. PuHaHCcupo-
BaHMe CyIeOHbBIX CITOPOB: onbIT Benukooputanum (5 urons 2017 r.) <http://legalinsight.
ru/finansirovanie-sudebnyh-sporov-opyt-velikobritanii/> (mocnennee nocemenue — 20
dbespansa 2018 r.).

* Cwm.: Essar Oilfield Services Ltd. v. Norscot Rig Management Pyt Ltd., [2016] EWHC 2361
(Comm.) (mpuBomutcs no: Draft Report. P. 126).

Nieuwveld L.B., Sahani V.S. Third-Party Funding in International Arbitration. 2™ ed. — Al-
phen aan den Rijn: Kluwer Law International, 2017. P. 105, 110.

8 Goeler J. von. Op. cit. P. 25.
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B3BICKAHHOI CYyMMBI B COOTBeTCTBUM ¢ cornamenueM o @TJI B 3aBucu-
MOCTH OT ycremHocTu aesa (00braHo 20—40 % n11ubo TpoekpaTHasi cymma
MepBOHAYAIbHBIX UHBECTULIMIA B 3aBUCMMOCTH OT TOTO, UTO OKaXEeTCs
BHILIE)'.

[MpuMeuaTesbHO, YTO HEMELIKME CIIOHCOPBI 3aKJIIOYAIOT HEIJIACHOE
coraiieHue o0 yCTyIKe IpaB TpeGoBaHUsI OT (pMHAHCUPYEMOTO JInLia
B I10JIb3Y CIIOHCOpPA, YTO BBICTYIAET 00eCIeYeHUEeM BO3MOXHBIX TPeOO-
BaHMI crioHcopa K (pMHaHCUPYEMOMY JIMLLY; CIIOHCOP MPU 3TOM MOJy4aeT
CTaTYC «IIPOLECCYaJTbHOr0 UCTIA», YIIOJHOMOYEHHOI'O Ha 3alllUTy Hapy-
IIEHHOTO MpaBa (GUHAHCUPYEMOTO JIMIIa B CyIeOHOM IMOPSIAKE U B3bICKA-
HUE JICHEXHBIX CPEICTB C OTBETYMKA, IIPU YCIOBUU YTO OHU MOCTYMNAIOT
Ha CIieLMaIbHbII CYET IOPUANIECKOTO MPEACTABUTENIS IS TIOCISIYIOLIErO
pacripenesieHust Mexay (puHaHCUPYEeMbIM JIMIIOM, CIIOHCOPOM U, BO3MOX-
HO, caMMM mpeacTaBuTeneM. B AHIIMM Takas 1eccusi MOXeT MPUBECTU
K JuieHuto coraiieHus o ®TJI MCKOBOI 3alMThI B CBSI3U C HOpMaMu
o champerty (cM. monpo6OHee 11. 3.1 HUXe), MO3TOMY MHTEPEC CIIOHCOpa
pacIpoCTpaHsIeTCsI JIMILb Ha BHIPYUEHHYIO CyMMY, KOTOPasi TAKXKe M0JIKHA
MOCTyNaTh Ha CIIelIMaIbHbINA CUeT .

3. IIpeumymecrBa u Hemoctatku OTJI

OcHoBHbIM npeumyiecTBoM DTJI Ha3BIBAIOT JOCTYIT K MPABOCYANIO
JIMIL, He 00JIafalolIMX TOCTATOUHBIMU CPEACTBAMM JIJIsI OTUIATHI IOPUIM -
YECKHUX YCIYT U MHBIX CTaTeil pacXo0B B JOPOrOCTOSIIEM apOuTpaxe’.
Kaxk ormevan U. bentam, «docmamok umeem mMoHonoauro Ha npasocyoue,
6 omau4ue om 6edHocmu»*,

Hubim nonoxunreabHbiM nocaenctsuem O T saBiseTcs pacrpeneieHme
PUCKOB, CBSI3aHHBIX C y4acTHEM B apOUTPaXKHOM pa30MpaTeibCTBe, MEXIY
(bmHAHCHPYEMBIM JIULIOM U CIIOHCOPOM COTJIACHO MX 9KOHOMUYECKUM MH-
Tepecam. PUHAHCUPYEMOE JIULIO MOJYYaeT BO3MOXHOCTD 3allIUTUTh CBOE
HapylLIeHHOE MPaBo B CyAeOHOM IOPSIAKE, IIPU 3TOM He CHUXasi YyPOBEHb
JUKBUIHOCTH'.

' Goeler J. von. P. 29-30, 42—43.

? Ibid. P. 31-32, 45-46.

> Ibid. P. 1; Draft Report. P. 124; Nieuwveld L.B., Sahani V.S. Op. cit. P. 106.
Lurt. mo: Goeler J. von. Op. cit. P. xxiv, 83.

°  Ibid. P. 83; Draft Report. P. 142.

245



C.B. Mopo3soB

OnHuM u3 m1aBHbIX HepocTaTkoB D TJI 1 BeI3bIBaEMOI UM yIpO30id
Ha3bIBAIOT CTUMYJIMPOBAaHME IT01aY1 HEOOOCHOBAHHBIX UCKOB'. CTUMYJIH-
poBaHUe, IO-BUAMMOMY, 3aKJII0YAETCsI B TOM, UTO 0€3 JTOMOJHUTEIbHOIO
(prHAHCOBOTO «I1JIeYa» UCTELl He CTaJl Obl 00paIlaThCss ¢ HEOOOCHOBAHHBIM
nckoM. CIIOHCOP MOXET HacTauBaTh Ha arpeCCUBHOM TaKTHUKE, UMEIOLIEH
CBOEH 1I€JIbI0 CKJIOHUTh OTBETYMKA K MUPHOMY YPEryJIMpOBaHUIO HE00O-
CHOBaHHOTO McKa’. JIn6Go CIIOHCOP MOXKET BKIIIOYUTh B CBOE MOPTGHOINO MH-
BECTULIMIA TapaJUIeIbHO ¢ MICKAMM, MMEIOLIMMHU BbICOKME IIIAHCHI Ha YCIIeX,
(bruHaHCUpOBaHUE «CJ1ab0ro» U BHICOKOPUCKOBOIO UCKa, KOTOPBIi, OMHAKO,
B CJTyyae BbIMTPBILLIA TTIPUHECET 3HAYNTEIHHO OOJIBIIYIO TPUOBLIL, YeM MEHee
PUCKOBBIIT aKTUB'. OCOOEHHO OIIYTHMO 3TOT BOIIPOC BCTAET B MHBECTULIM -
OHHOM apOMTpaxKe, KOra rocyaapcTBa MOTYT ObITh BTSIHYThI B apOMTPakKHbIC
pasoupaTesbCTBa ISl YIOBIETBOPEHUS KAaKUX-JTM0O0 CKPBITHIX MHTEPECOB
KMCTLIOB WJIM CIIOHCOPOB.

TeopeTnuecku 1eapO MPOCIIOHCUPOBAHHbII M 3aBEIOMO IPOUTPHILIHbII
MCK MOXET TeM He MeHee 00epHYThCS JJIsI KCTLA U CIIOHCOpa Mo0e0ii, eciin
OHU OYIyT BCEMU CITIOCOOAMMU 3aTSITMBaTh apOUTPaXkKHOE pa3dHupaTesIbCTBO
U BBIHYIST «00E€CKPOBJIEHHOI0» OTBETYMKA CIAThCSI U OTKA3aThCsl OT Oec-
MEePCIEKTUBHOIO BJIMBAaHMS IEHEKHBIX PECYPCOB’.

Mexay TeM Ipu OJvKaiieM pacCCMOTPEHUU 3TU apIyMEeHThI KaxKyTCsI
MajioyOeAUTeIbHBIMU. YUUThIBAsI KECTKMIL OTOOP U KPUTEPUU, TIPUMEHSI-
€Mble CIIOHCOpaMM ISl BbIOOpa (DMHAHCUPYEMOIO MCKa, MPEACTaBIISICTCS
HenpaBaonogo0HbIM, 4To0bl DTJI BeI3bIBA K JKU3HW 3HAYUTETLHOE YUCIIO
HeO0OOCHOBAHHBIX MCKOB, 3aMETHOE Ha 0011eM (hOoHeE.

3.1. Jloxkmpunwvt maintenance u champerty

Bomnpoc o gonyctumoctt @TJI 1 ero BO3MOXKHOM HEraTHBHOM BIIMSTHUN
Ha 1oa4y Heo0OCHOBAaHHBIX MCKOB TECHO CBsI3aH C JOKTPUHOIL maintenance
u champerty B cTpaHax 00lLIEro Ipasa.

' Hodges Chr., Peysner J., Nurse A. Litigation Funding: Status and Issues (Oxford Legal Re-

search Paper No. 49 (July 2012)) <https://papers.ssrn.com/abstract_id=2126506> (1o-
cienHee nocemenue — 20 gespans 2018 r.). P. 13; Nieuwveld L.B. Third Party Fund-
ing — Maintenance and Champerty — Where is it Thriving? (7 November 2011) <http://
arbitrationblog.kluwerarbitration.com/2011/11/07 /third-party-funding-maintenance-and-
champerty-where-is-it-thriving/> (mociemtee nocemenue — 20 dbespaist 2018 1.); bawko-
6a A.A. Ykas. cou. C. 138.

2 Hodges Chr., Peysner J., Nurse A. Op. cit. P. 13.
* Goeler J. von. Op. cit. P. 22.

Kapabeavnukos b.P. MexnyHapoaHblii KOMMepueckuil apoutpax: YueoHuk. — M.: H-
dorponrk Menua, 2012. C. 168.
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Hctoku DTJI cieayer nuckarh B ABcTpanuu 1 3ateM B CoeTMHEHHOM
KoponeBcTBe, HECMOTPSI Ha TO YTO 00a TocyaapCTBa COXPaHWIM ITPUHIIUIIBI
maintenance u champerty'. Maintenance onipeensieTcs: Kak GMHAHCUPOBaHUE
obJ1aaaresis MaTepUaIbHO-IIPABOBOIO TPEOOBAHMSI IS €I0 3aLLUThI B Cyne0-
HOM TOPSIIKE, KOTIa y CITIOHCOPa OTCYTCTBYIOT KaKasi-TM00 CBSI3b WIM ACii-
CTBUTEJIbHBIN UHTEPEC B cCaMOM IpaBe TpeboBaHusi. Champerty noGaBisieT
K 3TOMY OIPEIEICHMIO TAKXKE TO, YTO CITOHCOP UMEET MPSIMOil (PHAHCOBBII
MHTEpeC B MOCJISACTBUSIX PACCMOTPEHMS MCKa U MTOJIyYaeT B 3aBUCHMOCTHU
OT 3TOr0 JOJIIO B BHIMIPHILIE®. Barratry BKIIOYaeT B ce0sl CUTYallUM, KOraa
CITOHCOP ITOCTOSIHHO TOJICTPEKAET K M0a4e UCKOB U «Pa3lIyBaeT CCOPbI»’.

OO0bsBIeHUE Mmaintenance N champerty «aMOpaJbHBIMU» U TIPOTUBOpPE-
YalMMHM ITyOJIMYHOMY MOPSIAKY BOCXoduT K padbore M. bentama 1787 1.
«3a11uTa JUXBbl», B KOTOPOI OH TaK OIMKMChIBAJ UX MOsIBIeHUE: «310... 3a-
KAI04Aemcst 6 MoM, Ymo 4eA08eK Kynum caadblil UCK 6 Hadedcoe, Ymo 61acb
MOdCEm npespamums e2o 6 604ee CUNbHbLI U Ymo Mev b6apora, 20p0o 6CIMYRAi0-
weao 6 cyo ¢ KUNnoi makux cO2AAuieHull, MoXucem NnoCcesams Yucac 6 2Aa3ax
cyobu»*. B 11es10M 3amnper maintenance u champerty ObL1 HaIlpaBJeH Ha CO-
XpaHEeHHUe YUCTOTHI CYIeOHOr0 Mpoliecca U peaoTBpalleHe CIIeKYISILIIN
Ha HEM CO CTOPOHBI HE 3aMHTEPECOBAHHBIX B OTIIPABICHUN MPABOCYIMS
JIMLL, YbU JCHCTBUS IPUPABHUBAIKUCH K ITPOLIECCYATIbHOMY 3JI0yIOTpedJie-
Huto’. [ToMrMo 31010, 3amper OblJI 00YCIIOBJIEH TEM, YTO CTOPOHHEE (1-
HaHCHUPOBaHME MOIJIO MIOBJICYb JAauy JIOXKHBIX CBUIETEIbCKUX TTOKA3aHMUIA,

Nieuwveld L.B. Third Party Funding — Maintenance and Champerty — Where is it Thriv-
ing? (7 November 2011).

> Chitty on Contracts. 28" ed. / H.G. Beale (ed.). Vol. 1: General Principles. L.: Sweet &
Maxwell, 1999. Para. 17-050; cm. Takxe: Hodges Chr., Peysner J., Nurse A. Op. cit. P. 12 fT.;
Nieuwveld L.B. Third Party Funding — Maintenance and Champerty — Where is it Thriv-
ing? (7 November 2011); Nieuwveld L.B., Sahani V.S. Op. cit. P. 111.

* Hodges Chr., Peysner J., Nurse A. Op. cit. P. 13.

«A mischief... was, that a man would buy a weak claim, in hopes that power might convert it in-
to a strong one, and that the sword of a baron, stalking into court with a rabble of retainers at
his heels, might strike terror into the eyes of a judge upon the bench» (Bentham J. Defence of
Usury // Jeremy Bentham’s Economic Writings / W. Stark (ed.). Vol. I. L.; NY: Routledge,
2003. P. 165).

* Radin M. Maintenance by Champerty // California Law Review. 1935. Vol. 24. No. 1. P. 48—
78; Bodkin E.H. The Law of Maintenance and Champerty. — L.: Stevens & Sons, 1935; Den-
nis A.H. The Law of Maintenance and Champerty // Law Quarterly Review. 1890. Vol. 6.
P. 169—188; Winfield P.H. The History of Maintenance and Champerty // Law Quarterly
Review. 1919. Vol. 35. P. 50—72 (nmpuBonurcst io: Hodges Chr., Peysner J., Nurse A. Op. cit.
P. 12 (fn. 11)).
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0COOEHHO B COCTSI3aTeIbHOM Tpoliecce’. BriocnenctBuu B AHIMM B 1967
T. U YTOJIOBHbBIC TIPECTYIICHUS, M ACIMKTHI maintenance u champerty ObLIn
yHapa3aHEeHbI’, OTHAKO «CYTSDKHUYECKKME» COIJIallleHUs O BHEIIHEeM (hu-
HAHCUPOBAHMM MOTIJIM OBITh TIPU3HAHBI JIMIIIEHHBIMU TTPABOBOM 3aLIUThI
10 MPUYKUHE UX MPOTUBOPEUHs MyOJIMUYHOMY NOpsiaKy’. Takum oOpa3om,
B HACTOSIIIIEe BpeMsl B aHIJIMICKOI CyaeOHOM MpaKTUKe BOIIPOC O coXpa-
HEHMU IOKTPUH maintenance u champerty 1€XUT B TUIOCKOCTY TIPU3HAHUS
HUCIOJHUMOCTU comtateHuit o @TJI.

CoBpeMeHHOE COCTOSTHUE TOKTPUH maintenance u champerty ObLIO O -
caHo cynbeit Konconom (Coulson J) B petieruu 1o aeiy London & Regional
(St. George’s Court) Ltd. v. Ministry of Defence & Anor.*: TOT axt, 4TO yCIyr
10 BEACHUIO CyIeOHOro mpoliecca ObLIM OKa3aHbl B OOMEH Ha obelllaHue
YaCTH B3bICKAHHOI CYyMMBI, CaM I10 ce0e He 03HayaeT, YTO 3TO obellaHue
JIOJKHO OBITh HEMCIIOJTHUMBIM; B ITOJIb3Y MPU3HAHMS COTJIAIICHUST He3a-
KOHHBIM Ha OCHOBE maintenance u champerty MOXeT CBUIETEIbCTBOBATD
TEHIEHIIMS Pa3BpaTUTh IIPAaBOCYINE; COBPEMEHHAsI MPAaKTUKA TEeMOHCTPU-
pyeT OoJiee TMOKMIA TTOAXOM, M TaKWe COIIAIIeHUsT He TIPU3HAIOTCS HEeMC-
MOJHUMBIMU®,

Mexny TeM BepxoBHbIit cyn MpnaHauu HegaBHO MPUHSII pellleHUe,
coryacHo Kotropomy ®TJI ObLI0O MPU3HAHO HEIOMYCTUMBIM CO CCBUIKOMR
Ha NOKTPUHBI maintenance u champerty*. B IpiaHauu 3TM UHCTUTYTHI OT-
HOCSITCS K NETUKTaM U IMPaBOHAPYIIEHUSIM COTJIACHO TOJI0XEHUI0 3aKOHa
1634 r. (Maintenance and Embracery Act 1634), KoTopoe 0cTaaoch B CHJIE,
HeCMOTps Ha 3aKoHoAaTebHyo pecopmy 2007 r. Camo contameHne o OTJI
ObLIO TPU3HAHO HMYTOXHBIM, KaK MPOTUBOpEYAIIlee 3aKOHY, a «CYTIXK-
HUYECTBO» ITPOSIBUJIOCH B TOM, YTO Y CIIOHCOPA OTCYTCTBOBAJI KaKO-1100
noopocoBecTHBIN (bona fide) mHTepec B hMHAHCUPYEMOM Jele.

' Hodges Chr., Peysner J., Nurse A. Op. cit. P. 12,
> Nieuwveld L.B., Sahani V.S. Op. cit. P. 112.
’ Hodges Chr., Peysner J., Nurse A. Op. cit. P. 13.

* [2008] EWHC 526 (TCC), para. 103 (co ccbuikoii Ha: Mansell v. Robinson, [2007] EWHC
101 (QB) (Underhill J)) <http://www.nadr.co.uk/articles/published/ConstructionRep/Lon-
don%20v%20MOD %202008.pdf> (mociennee noceuienue — 20 dbespans 2018 r.).

Cwm. noapo6Hee: Hodges Chr., Peysner J., Nurse A. Op. cit. P. 13.

S Persona Digital Telephony Ltd. & Anor. v. The Minister for Public Enterprise & Ors., [2017]
IESC 27; cm. moapo6hee: Third Party Funding in Ireland: Persona non grata? (May 2017)
<https://shepwedd.com/sites/default/files/Third%20Party %20Funding%20in %201 reland %20
persona%20non%20grata.pdf> (mocienHee mocemnienue — 20 despast 2018 r.). ABTOp BbI-
pakaeT mpu3HaTeIbHOCTh P. XOMBbIKMHY 3a IIEHHOE yKa3aHUe Ha 3TOT CyIeOHBIN akT.
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B kauectBe ogHoro u3 HepoctatkoB O TJI TakKe Ha3bIBAIOT BOBMOXHOE
MPOTHUBOIEHCTBUE CIIOHCOPA MUPHOMY pa3pellieHHIO CIIOPOB, KOIIa OH MO-
JKET COpPBaTh 3aKJII0YEHME MUPOBOTO COIJIAIICHUS MeXX Iy (pMHAHCUPYEMbIM
JINIIOM UM OIIIOHEHTOM TOCJIEAHETO, €CJIM 3TO MPOTUBOPEYUT MHTEPECAM
crioHcopa'. [IpeacraBnsercs TOMyCTUMOM U oOpaTHAasl CUTyalusl, KOTaa
CITOHCOP MOKET IOATAJIKUBATh (PMHAHCUPYEMOE JIMIIO K 3aKIIOUEHMIIO MU-
POBOIO COLJIAIICHNUSI, KOTOPOE BBITOIHO [UISI CIIOHCOPA, HO HEBBITOAHO IS
(prHaHCHpyeMOTo T11LIA.

Cnenyrounii Hegoctatok D TJI 3akiroyaeTcss B TOM, YTO CIIOHCOP MO-
JKET Ype3MEPHO KOHTPOJIMPOBATh AeHCTBUSI (DMHAHCUPYEMOTO JIMLIA B X0
apouTpaxa, BKJII04asi BOIPOCHI O BEIOOpE (CMeHe) KOMaHIbI IOpUCTOB (TIpU
HaJW4YUU COMHEHUI B UX MpodecCuoHaIn3Me; 31eCh, OQHAKO, YMECTHA
JIHCKYCCHS O TOM, 00O0OCHOBAHHO JIM 3TO, BeIb UMEHHO OHU 00eCTIeUrBalOT
BO3BPAT BJIOXEHHBIX CIIOHCOPOM MHBECTULIMIA), a TAKXKe KaHIUIATYPbI
apourpa’. [1penebl KOHTPOJISI CO CTOPOHbBI CIIOHCOPA BO3MOXHO YperyJiv-
poBath B cornameHuu o OTJI.

B kauectBe Hepocrarka DTJI Takke Ha3bIBAIOT BO3MOXKHOE Mpeayoe-
xneHue (bias) apOMTPOB, MTOCKOIBKY IMPUBJICYCHUE CUJIBHOTO CIIOHCOPA,
KOTODBII MpeaBapuTeIbHO OLICHWJI MCKOBOE TpeOOBaHKe, ero 000CHO-
BaHHOCTb U IIPU3HAJI €0 TOCTATOYHO MEePCIIEKTUBHBIM, CIIOCOOHO OKa3aTh
BIMSIHUE Ha apOMTPOB U 3aCTaBUTh UX (MHOTIA HEOCO3HAHHO) OBITH Oosiee
MPeaPaCIOOKEHHBIMU K YIOBJIETBOPEHUIO TpeOOBaHMI1 (pHAHCUPYEMOI
CTOPOHBI.

4. OtnenbHble nponeccyaabHbie mpodaembl npu OTJI
4.1. Packpoimue ungpopmauuu o DT/ u cnoncope

JleHbI1 JIIOOST TUILIMHY.
. Pokgennep

Bormpoc o packpeitun nadopmauuu o MTIT ssisiercst LeHTpaJbHBIM
B 2TOM cepe aearenbHocT®. [IpucTanbHOe BHUMaHME U Ae0aThl BOKPYT

' Goeler J. von. Op. cit. P. 95; Bawkosa A.A. Vka3. cou. C. 137.
2 GoelerJ. von. Op. cit. P. 27, 126; Draft Report. P. 24; bawkosa A.A. Yxa3. cou. C. 139, 142.
> Goeler J. von. Op. cit. P. 24, 126, 159.

Scherer M., Goldsmith A., Fléchet C. Third Party Funding in International Arbitration in
Europe: Part 1 — Funders’ Perspectives // Revue de droit des affaires internationales / In-
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Borpoca o packpbeiTur nHGopmanuu o MTJI, o tmuHOCTH CrTOHCOpa U 00
yCIOBUSIX (PMHAHCUPOBAHUSI BBI3BaHBI TEM BIMSHUEM, KOTOPOE OKa3bIBaeT
DTJI Ha apOUTpax, U CBI3aHHBIMU C STUM IPOLIECCYATBHBIMU PUCKAMM.
EcrecTBeHHO, 4TO, K IPUMEPY, IIPOCTOE MOJYYCHUE YIACTHUKOM apOou-
Tpaxa KpeauTa B 0aHKe IJIs1 OTLJIaThl apOMTPaXKHBIX COOPOB U PacXOI0B
Ha I0OPYCTOB HE BBI30BET TAKMX CIIOPOB B OTHOIIIEHUM PACKPBITUS, KOTOPhIE
Bo3HuKawT BOKpyr @TJI. Momnexut iu OTJI packpeiThio B apoutpaxe?
Wnu, xak otmevaet M. don I'énep, npusneuenne ®TJI — 310 Takoe xe
He ToJieXallee pacKpbhITUIO CYTy0O YaCcTHOEe KOMMEPUYECKOe pelleHue
y4yacTHMKa CIopa, Kak U obpallleHue K CTpaxoBIIUKY, OaHKY, IOPUCTY,
paboTalleMy Mo «roHOpapy ycriexa», WM K COCTOSITeIbHOIM 0aldyIIKe
PYKOBOIMTENSI KOMIaHUM?"'

MomnytHo M. hon Ténep cebliaeTcst Ha aHATIOTMYHOE OTCYTCTBUE HEOOX0-
IVMOCTHU PaCKPbIBaTh CTPYKTYPY KOPITIOPATMBHOIO YIIPaBICHNUS y4aCTHHUKA
criopa. CTOUT OTMETUTh, UTO 3Ta CChLJIKA SIBJISIETCS] HE BIOJHE 0O0OCHOBAH-
HOI1, TOCKOJIbKY HEKOTOPbIE IOPUCIMKIIUM BUAST ONpeAeeHHbI HHTEepeC
B TOM, YTOOBI y3HaTh, KAKOE JIULO B JEWCTBUTEIBHOCTA CTOUT 3a UCKOM.
K npumepy, Kaxablii JOKyMeHT, rogaBaemblii B BepxosHuiii cyn CIILA,
JOJIKEH conepKaTh YBEIOMJICHUE O PACKPBITUN KOPIIOPATUBHOM CTPYKTYPHI.
DTO 03HAYAET, YTO NOJKHBI OBITh YKa3aHbl MATEPUHCKUE KOMITAHUM U JTIO-
Oble IyOJMYHbIe KoMIaHuu, umerolire 10 % u 6osiee B ycTaBHOM KanuTajie
Jnnia, Koropoe oopaiaercst B Bepxosnsriit cyn CIIA.

OTnpaBHOI TOYKOH B 3TOM Haubosiee criopHoM momeHte DTJI siBis-
eTCsl TOCTUKEHUE TOTOBOPEHHOCTU O TPUMEHUMBIX AeuHuuusx. bes
omnpeeaeHus Toro, yeM xe spisiercss OTJI, u orpaHMYEeHUsT OTHOCUMOM
nHbOpMaLK, KOTOpast MOXeT MOJIeXaTh PACKPBITUIO, HAJIOXKEHHUE Ha CTO-

ternational Business Law Journal. 2012. N° 2. P. 217 <https://ssrn.com/abstract=2348737>
(mocnennee nocemeHue — 20 dheppans 2018 1.).

Goeler J. von. Op. cit. P. 138, 152. CM. CXOXYI0 MO3HLMIO, HA KOTOPYIO ccbltaeTest M. hoH
T'énep: Hodges Chr., Peysner J., Nurse A. Op. cit. P. 93.

Rules of the Supreme Court of the United States. Rule 29(6). Filing and Service of Docu-
ments; Special Notifications; Corporate Disclosure Statement <https://www.law.cornell.
edu/rules/supct/rule_29> (nocnennee noceuenue — 20 despans 2018 r.). M. don énep
najiee TIPUBOINT ITO MPABUIIO, OTHAKO cO cchuTkoii Ha K. borapra TonKyer ero B mojb-
3y CBOETO apryMeHTa 00 OTCYTCTBUU HeoOoxomuMocTu B packpbeituu MTJI, MOCKOIbKY
u IIpaBuiia BepxosHoro cyna CLLA He TpeOyIOT pacKpbiBaTh MpodeCcCUOHATbHBIX CITOH-
COpPOB, MPUBJICUeHHbIE OAHKU W CTPaxoBble KoMmaHuu (cM.: Bogart Chr. 4. Overview of
Arbitration Finance // Third-Party Funding in International Arbitration (= Dossiers of
the ICC Institute of World Business Law. Vol. 10) / B.M. Cremades, A. Dimolitsa (eds.)
(ICC Publication No. 752E). — P.: ICC Pub., 2013. P. 53 (mpuBonutcs no: Goeler J. von.
Op. cit. P. 153)).
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POHY cIIopa 00sSI3aHHOCTU PacKphIBaTh BCIO MHGOPMALIMIO, CBI3aHHYIO
¢ @TIJI, Oyzner upe3MepHbIM U TPYAHO peanndyeMbiM. JIlo6oe pacKpbiTre
MH(POPMALIMU MOXKET OBITh OCITOPEHO B MOCEAYIOIIEM IPYTOii CTOPOHOM
KaK HEIOJIHOE MMEHHO I10 IIPUYKMHE TOTO, YTO CTOPOHBI NPUAaBaIu pa3Hoe
3HaueHMe STOMY TEPMUHY .

Criopsl BokpyT packpbitust @TJI HaxoasiTcst B 00LLEM pyciie JUCKYC-
CHM O MOBBILICHUM ITPO3PAYHOCTH MEXIYHAPOIHOIO apOUTpaka B LIeJIsIX
obecrieyeHUs MIpeacKa3yeMOCTH MpPY UCITOJb30BaHUM 3TOrO cIllocoba
pa3pelieHus COpOB U NMPEIOTBPAIEHUS BO3MOXHBIX 3J10ynoTpedJie-
HU#l (K IpUMepY, «OTMbIBAaHUSI» T0XOA0B, MOJYUYEHHBIX MIPECTYIHBIX
nyTem)’.

st yero MOKeT MOHag00MThCsT pacKpbiBaTh MH(popManuio o OTJI?
OCHOBHbI€ IIPUYMHBI CJICIYIOIINE:

1) mpoBepKa KOH(MIUKTa UHTEPECOB: 0€3 MH(POPMHUPOBAHHOCTHU O TOM,
YTO B JIeJI€ Y4aCTBYET CIIOHCOP, apOUTPhI HE CMOTYT IIPOBEPUTh HAJIMYKE
KOH(IMKTa UHTEPECOB U MPU HEOOXOAUMOCTHU OTKA3aThCsl OT MPUHSTUS
MOJTHOMOYMIA M PACKPBITh HEOOXOIUMYIO MH(POPMALIUIO;

2) Bo3paxkeHUs MPOTUB 3asBIIEHUsI OTBETYMKA 00 00ecrieueHU pacxoa0B
(security for costs): mpegocTaBUB MH(GOPMAILIUIO O TIPUBJICUEHUU CIIOHCOPA,
HCTE1l MOXeT 000CHOBAaTh CBOE (hMHAHCOBOE MOJIOXKEHUE;

3) Bo3MelleHMEe pacX0I0B, TOHECEHHBIX B CBSI3U € apOUTPaXKHbBIM pa3ou-
paTeNIbCTBOM (B TOM UMCJIE TOTIOJIHUTEIBHOM CYMMBI, MOJUIEKAIIel yIiaTe
CITOHCOPY B cJTyyae BBIMTPHIIIA UCTIA): 0e3 ImpenocTaBieHus MHpopMaluuu
O IIPUBJICUEHUU CIIOHCOPA U YCIOBUSIX €r0 BO3HAIPaXKIECHUSI TPETCUCKUIA
Cy/, BEpOsITHEE BCEro, OTKAXKET BO B3bICKAHMU TaKOM JTOMOJIHUTEIbHOI
CYMMBI B CBSI3U C HEJIOKa3aHHOCThIO HECEHUST PACXOI0B’;

4) moBbIlIEHUE TTPO3PAYHOCTU U TOYHAsI UASHTU(DUKALNS YydaCTHUKA
criopa («fo identify the true party of the case»)*.

' Cwm.: Goeler J. von. Op. cit. P. 151.

Ibid. P. 141; Rogers C.A. Transparency in International Commercial Arbitration // Kansas
Law Review. 2006. Vol. 54. P. 1301—1337 <https://elibrary.law.psu.edu/cgi/viewcontent.
cgi?article=1233&context=fac_works> (mocnemaHee rnoceuierue — 20 despanst 2018 r.).

* Cwm.: Goeler J. von. Op. cit. P. 160.

Muhammet Cap & Sehil Insaat Endustri ve Ticaret Ltd. Sti. v. Turkmenistan, ICSID Case
No. ARB/12/6, Decision on Respondent’s Objection to Jurisdiction under Article VII(2)
of the Turkey-Turkmenistan Bilateral Investment Treaty (13 February 2015), { 50 (uurara
u3: Procedural Order No. 2 (23 June 2014), { 10(b)) <https://www.italaw.com/sites/default/
files/case-documents/italaw4163.pdf> (mocnennee nmocemnienne — 20 despains 2018 1.); cm.
takxe: Draft Report. P. 84.
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B ciyyae npuHSTHS OJOXUTEIbHOTO PEIIEHUST O PACKPHITUY MHOOP-
mauuu 0 OTJI Hen30eKHO BOSHUKAIOT CJIEAYIOIINE BOITPOCHI ':

1) kakue Buapl @TJI mogyexxar pacKpbITHIO;

2) KTO TOJIKEH OBITh MHULIMATOPOM PACKPBITUS MH(OpMaLIUK (CIIOHCOD,
(buHaHCHpyeMoOe JIMII0, TPETEHCKUIL Cyl, IOPUINYECKUI ITPeACTaBUTED
CTOPOHBI);

3) B KaKoil MOMEHT BpeMeHM UH(OopMaIys 10KHA ObITh pacKphITa (TIpr
MepBOIi BO3MOXHOCTH, IIPY BO3HUKHOBEHUM ITOTPEOHOCTU B PACKPBITHH);

4) B KakoM 00beMe MHMOpMaLus 10/KHA ObITh packpbiTa (hakt DTJ,
JIMYHOCTb CIIOHCOPA, YCJIOBMS (DMHAHCUPOBAHMS, YACTUYHBII JTMOO MOTHBINA
TekcT cortameHust o ®TJ);

5) kakuM o6pa3oM MHGOpMaLIM J0KHA ObITh pacKpbiTa (OJHOBpE-
MEHHO JIMLIaM, YJaCTBYIOLIUM B JieJie, U TPETeICKOMY Cyay; TM00 BHavale
TPEeTeiCKOMY CyaIy, KOTOPBIIi 3aTeM NMPUHUMAET PeIlieHKUEe O MpeeIax pac-
KPBITUS UH(POPMALIMU IPYTUM JIMLIAM);

6) KakKe CAaHKIIMKM U MEPbI IIPUHYXKICHUSI MOTYT ObITh HAJIOXKEHbI HA Ha-
pymuTess?

Me:xnay TeM oTMedaeTcst, YTo packpbite nHdopmauuu o OTJI (maxe
B ToM citydae, eciii DTJI HUKaK He BIUSIET Ha IIpoLiecCyallbHble aCIEKThI
apOMTpaXka) 3a4acTylo MOXET TMOBJIeYb 32 COOO0 TTogaYy HEOOOCHOBAHHBIX
OTBOJOB apOUTpaM U 3asiBiecHUI 00 obecrieueHnr pacxonoB (security for
Costs) s B3BUHUYMBAHUSI PACXOA0B Ha apOUTpaxkHOe pa3doupaTesbCTBO
M CBEICHUS Ha HET 11eJIeCO00Pa3HOCTH IPUBJICYCHUS CIIOHCOPA®, a TaK-
K€ B LIEJIOM JUISL 3aTsITMBaHusT apouTpaxa’. Kpome Toro, 3To MOXKeT BbI3-
BaTh MoAavy MPOU3BOJBHBIX 3alIPOCOB O MPEIOCTABICHUU BCE OOJIBIIETO
oobema nHpopmaunu o OTJI, HagyMaHHBIE apTYMEHTHI O B3aMMOCBSI3U
DTJI u 6yaTo ObI c1ab0i MO3ULIMKM MCTLA 110 AeJTy, a TAKKE HEOXKUIaHHbIE
BCTPEYHBIE MCKHU JIJIST «CTPABIMBAHMsI» CITOHCOPA 1 (PUHAHCUPYEMOTO JIMLIA
(IKOOBI 3TO MOXET HAaBECTU CIIOHCOpPa Ha MBIC/b, UTO (PUHAHCUPYEMOE
JIMLIO PAacCKPhUIO HE BCe OOCTOSTEILCTBA [iejia U YMOJIYal0 O PUCKaX, CBsI-

Cwm. takxe: Goeler J. von. Op. cit. P. 150; Scherer M. Third-Party Funding in International
Arbitration: Towards Mandatory Disclosure of Funding Agreements? // Third-Party Fund-
ing in International Arbitration (= Dossiers of the ICC Institute of World Business Law.
Vol. 10) / B.M. Cremades, A. Dimolitsa (eds.) (ICC Publication No. 752E). P. 96; Gold-
stein M.J. Should the Real Parties in Interest Have to Stand Up? — Thoughts about a Dis-
closure Regime for Third-Party Funding in International Arbitration // Transnational Dis-
pute Management. 2011. Vol. 8. Issue 4. P. 24 (npuBoaurcst no: Goeler J. von. Op. cit. P. 150
(fn. 153)).

> Draft Report. P. 69.
> Ibid. P. 77.
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3aHHBIX CO BCTPEUHBIMU MCKAMM, JUISI TTOJIydeHHsI 00Jiee BBITOIHBIX YCIOBUI
(puHaHcupoBaHus)'.

Hawnboitee sipbIM ITPOTUBHUKOM PacKphITHS JI000i nHpopMaumn o OTJI
apnsietcs M. don [énep. OcHoBHBIE Wey 1. 4, MOCBSAIIEHHOI PACKPBITHIO
nHdopmaumu o DTJI, B ero pynaameHTanbHOoM Tpyae «Third-Party Fund-
ing in International Arbitration and Its Impact on Procedure» MoryT ObITh
CBE/ICHBI K CJICIYIOILEMY:

1) camo o cebe DTJI He BileyeT BOSHUKHOBEHKS O0SI3aHHOCTH 3a/1€CT-
BOBaHHBIX JINL] PaCKphIBaTh MH(MOpMaLmio. B Tom ciyuae, eciin @TJI moxer
MOBJIMSTh Ha apOUTPax C MPOLECCYalIbHOM TOUKU 3PEHUSI, BOIIPOC O pac-
KPBITUM MOXET ObITh aJIeKBaTHO pa3pellIeH C yYETOM YK€ YCTaHOBJICHHbIX
MEXaHMU3MOB I10 PACKPHITHIO KOH(MIMKTOB MHTEPECOB, MH(pOPMAIIUK O pac-
XOJaxX, IOHECEHHBIX B CBSI3U € apOMTPaKHBIM pa30MpaTeIbcTBOM, U T.1.%;

2) geiicTByIolIMe apOUTPpaKHbIE TTpaBUja U 3aKOHOIATEJILCTBO OTICb-
HBIX CTpaH HEe MpeayCcMaTpUBaOT 00s13aHHOCTH JnLl, rmoaydatommnx OTJI,
packpbIBaTh MH(OpPMAaLIKIO 00 3TOM;

3) BO3MOXHBIE 3710YMIOTPEONEHNS, CBSI3aHHBIE C COKPBITUEM UHMOP-
maiu o OTJI, HUBEIUPYIOTCSI SKOHOMUYECKOI 3aMHTEPECOBAHHOCThIO
CIIOHCOPOB 1 (hDMHAHCUPYEMBIX JIMII B CKOPEiillieM BIHECEHUU 3aKOHHOTO
1 000CHOBAHHOIO PEILIEHMS U €r0 UCTIOJTHEHUH ISl BO3BpaTa MHBECTULIUIA.
Mo MueHuo M. don Ténepa, npu HATMYMK HEOOXOLUMOCTH CIIOHCOD OYIeT
MepPBbIM 3aMHTEPECOBAH B PACKPHITUU MH(MOPMALIUK, K TIPUMEPY, O KOH-
(by1MKTEe MHTEPECOB, MOCKOJIbKY B IIPOTUBHOM CJIy4ae OH CO3HATEIbHO UIET
Ha PUCK IMOJIy4YeHUsT apOUTPaKHOTO PEILIeHMsI, ITOJIEXKAaIEero OTMEHE IpU
BCKpbITUM (pakta DTJI*.

O1HaKO rOCIOCTBYIOILEI B HACTOSIIIEE BPeMsI SIBJISIETCSI TOUKA 3PEHUSI,
cornacHo kotopoit @TJI nomnexur packpoituio’. B uccienoBanuu Queen
Mary School of International Arbitration, ipoBeaeHHOM B 2015 1., mpuBoASTCS
cenylolue mokasateiau: 76 % pecroHAeHTOB OTMETUIIU, YTO PACKPbI-

' Goeler J. von. Op. cit. P. 156, 158, 160; Nieuwveld L.B. NAI Jong Oranje Hosts Third-Par-
ty Funding Event (20 October 2012) <http://kluwerarbitrationblog.com/blog/2012/10/20/
nai-jong-oranje-hosts-third-party-funding-event/> (nocnentee noceueHue — 20 denpa-
5151 2018 r.); cM. Takxke: Waterhouse v. Contractors Bonding Ltd., HC Auckland, CIV-2010-
404-3074 (13 December 2010); Contractors Bonding Ltd. v. Waterhouse, [2012] NZCA 399,
[2012] 3 NZLR 826 (CA); Waterhouse v. Contractors Bonding Ltd., [2013] NZSC 89.

> Goeler J. von. Op. cit. P. 126, 160.
> Ibid. P. 126.

* Ibid. P. 155.

> Draft Report. P. 68.
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tre nuHopmaimu o ®TJI 1oJKHO ObITH 00sI3aTEILHBIM; 33 00sI3aTeJIbHOE
pPacKpbITHE JIMYHOCTU CIIOHCOPA BhICKA3aIUCh 63 % OIpOIICHHbBIX; 3aTO
MPOTUB IOJHOIO PACKPBITUS YCJIOBUIA coraiueHust o @TJI BelcTynuian
71 % pecroHIeHTOB' .

Pa6ouas rpynmna ICCA-OQMUL o ®TJI paccmMaTpuBaeT BOMPOCHI
packpbiTust MHGopMau o ®TJI 1 KoHGINKTa NTHTEPECOB COBMECTHO.
CoryiacHo mpenBapuTebHbIM peKoMeHnanusm Padoueit rpynmbsl /CCA-
OMUL o @TJI, B mpoeKTe TOKIIa/1a MPeUIoKEeHbI 1Ba BApUAHTA PACKPBITHUSI:
1) duHaHCHUpyeMoe TUII0 00sI3aHO CAMOCTOSITEILHO PACKPBITh MH(pOpMa-
uuio o Hammunu OTJI u amyHOCTH COHCOpa apOUTPaM U apOUTPAKHOMY
WHCTUTYTY WX Ha3HavYawolIeMy opraHy (Ipy HAJIMYUK) JTUOO TIpU MEPBOM
MOSIBJIEHUM B IIPOLIECCE WIIM T10[aue MIEPBOT0 COCTS3ATEIbHOIO TOKYMEHTA,
JIM0O TIpU MEPBOI BO3MOXHOCTU rocie npenoctasieHuss OTJI uau 3a-
kmodeHns cornamenus o @TJI; 2) apouTpsl 1 apOUTPaKHBIE YIPEXKICHUS
00J1a/1a10T ITOJTHOMOYMSIMU TTOTPEOOBATh OT CTOPOH PACKPHITh MH(OPMAIIUIO
0 Bo3MOxkHOM DPTJI u TMYHOCTH CITOHCOpPA B XOJ€ MPOLEAYpPhl BEIOOpa
M Ha3HAYeHUsT apOUTPOB’. ABTOPHI IPOEKTa J0KJIa[a MOAYEPKUBAIOT, YTO
JUTS LIeJIel TTPOBEPKU KOH(MIMKTA MHTepecoB MH(popMaLyu o Hamnun OTJ1
M JIMYHOCTH CTIOHCOpPA JODKHO OBITh TOCTATOYHO U YPE3MEPHOE PACKPBITHC
MOXKET IPUBECTU K U3JIUIIHUM 3aJepKKaM ¥ 3HAYUTEIbHBIM pacxoaam,
BBI3BAHHBIM HEOOOCHOBAaHHBIMU OTBOJAMU apOUTPOB MJIM OE30CHOBATE b~
HBIMU 3ampocaMu (pMHAHCOBOM MHGOpMaLIMK Wan cornamenuit o ®TJIT.

Takum o6paszom, Pabouas rpynna /CCA-QMUL o ®TJI orBeuyaer
Ha IOCTaBJICHHBIE BbIIIE BOIPOCHI CICAYIOLIUM 00pa3oM.

1. Packpbituio momiexkxut DTJI (1, BOZMOXHO, pa3IMYHbIC BUIbI
cTpaxoBaHUs Kak cocTaBHasi yacTh @ TJI — 3TOT BompocC ellie sIBJIsSIeTCS
JNUCKYCCUOHHBIM), UMEIOIIIee CenyIolue 3JeMeHThl: 1) ¢uHaHcupo-
BaHHE CO CTOPOHHI 2) (PU3UYECKOro WIU IOPUANUECKOrO J1lla, KOTOPOoe
He SIBJISIETCS YYaCTHMKOM CIIOpa, HO KOTOpOe 3) 3aKJIovaeT corjalieHue
C YYaCTHUKOM criopa, ero adp@uampoBaHHBIM JIMLIOM WY €T0 I0pUINYECKOi
(upmoii — npeacrasuresieM B criope 1 4) pUuHAHCUPOBAHUS YaCTU WU
BCEX CYIEOHBIX PACcXOJd0B 5) B OTHOIIEHUM OTAEILHOIO Jiejia UJIM B Kaye-
cTBe MOpTGOIMO ITyTeM 6) MOXEPTBOBAHUS WJIM I'paHTa MO0 7) B 0OMeH
Ha BO3HArpaXJIeHUEe B 3aBUCUMOCTH OT Pe3yJIbTaTOB PACCMOTPEHMSI JieJia.

2015 International Arbitration Survey: Improvements and Innovations in International Ar-
bitration / Queen Mary University of London; White & Case. P. 48 <http://www.arbitra-
tion.qmul.ac.uk/docs/164761.pdf> (nmocnennee mocemenune — 20 despans 2018 1.).

?  Draft Report. P. 65.
> Ibid. P. 66.
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2. MHunmaTopoM pacKpbITUS MHQOPMALIMK TOJIKHBI ObITH (PMHAHCU -
pyeMast CToOpoHa JIMbo TpeTeMCKUI Cya, apOUuTpaxkHOe yupexkaeHue Ui
Ha3HAYyaloIIMi OpraH.

3. MHdopmalys gomkHa ObITh pacKpbiTa TMOO MPU MEPBOIT BO3MOXK-
HOCTHU, IN0O B X0JI¢ BIOOpA M Ha3HAYEHUST apOUTPOB.

4. JlomkHa ObITh packpbiTa MHMopMatius o Hananu OTJI u tnuHocTn
CITIOHCODA.

5. UHpopmalms nomkHa OBITh pacKpbITa apOUTpaM, apoOUTpakKHOMY
YUPEXKIESHUIO UM Ha3HAYaIoIIeMy OpraHy.

6. CaHKLIMY ¥ MEPbI IPUHYXKACHMS 32 HApYIIEHKE JaHHOM 00513aHHOCTH
HE MPeaTyCMOTPEHBI.

CrenyeT Mpu3HaTh, YTO U3JIOXKEHHBII B POEKTE TOKJIaaa MOIXO0 IIpe/-
CTaBJISIETCS Pa3yMHBIM U 000CHOBaHHBIM. [10THOCTBIO OTHAaBaTh BOIIPOC
0 packpbiTun MHGopMarmu o OTJI Ha oTKyIT caMuM crioHcopaM U (Miun)
(bMHAHCHPYeMbIM CTOPOHAM, Kak npeiaraet M. dou ['énep, mpencrasisiercst
CJIUIITIKOM PHMCKOBAaHHBIM, TTOCKOJIbKY BIIOJTHE BO3MOXKHBI CUTYallUM, KOTIa
CBEICHUSI O MOTEHIIMAIIbBHOM KOH(IMKTE MHTEPECOB OYIYT CKPBIThI, HECMO-
TPsI Ha YIpo3y MOCIEeAYIONIe OTMEHBI apOUTPaKHOTO pellieHus. Y TpeTeii-
CKOTO cyla ¥ MPOTUBHOM CTOPOHBI IMPAKTUYECKU He UMeeTCsT (D (EKTUBHBIX
crroco06o0B monyuuTth nHpopmaimio o MTJI, KpoMe Kak OT caMUX CITOHCOpa
1 bMHAHCHPYEMOTO JTUIIa. B ¢BsI3u ¢ TakKuM MH(MOPMAITMOHHBIM THCOaTaHCOM
MPENCTABIISIETCS CIIPABEUIMBBIM BO3JIOXKUTD Ha JIM1I, ydacTBytoiux B OTJI,
00513aHHOCTH TI0 PACKPBITHUIO COOTBETCTBYIONIEH MH(POPMALIN.

[Tpu 3TOM TpeTelicKuii Cyn M YYaCTHUKM pa30UpaTeibCTBa MOTYT HU-
BEJIMPOBATh BO3MOXKHBIC 3JI0YIIOTPEOICHNSI TIPOTUBHOM CTOPOHBI, IhI-
Taloleicst Bocmoib3oBaTbest nHbopmanuein o ®TJI s 3aTaruBaHus
npoliecca, 3asiBJIeH1s] HEOOOCHOBAHHbBIX OTBOAOB apOUTpaM 1 TpeOOBaAHU I
O MPEeNOCTaBICHUU TOKYMEHTOB, ITyTeM MCITOJb30BAHMS YK€ TOCTYITHBIX
CaHKLIUH'.

4.2. Kongpauxm unmepecoe

OcHOBOMOJIATAIOIIMM TIPUHIIMIIOM MEXIYHAPOIHOIO apOUTpaxa siB-
JISIETCSI HE3aBUCUMOCTh 1 OECIIPUCTPACTHOCTh apouTpoB’. HezaBucUMOCTD
MpPEeACTaBISIET CO00 OOBEKTUBHBIN KPUTEPUIA, COTJIACHO KOTOPOMY ap-
OUTpP HE NOKEH UMETh KaKUX-JIM0O HEAOIyCTUMbIX B3aMMOOTHOILICHUI

Draft Report. P. 77. C stum cornamaercst u Y. don Iénep (cm.: Goeler J. von. Op. cit.
P. 160).

*  Blackaby N., Partasides C., Redfern A., Hunter M. Redfern and Hunter on International Arbi-
tration. 6" ed. — Oxford: Oxford University Press, 2015. P. 254; Goeler J. von. Op. cit. P. 251.
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C YYaCTHUKOM pa3dMpaTebeTBa. becrprcTpacTHOCTD BBICTYMAeT B KAYECTBE
CYOBEKTUBHOTO KPUTEPHSI, CBI3aHHOTO C HAJTMIMEM Y apOUTpa pa3IuyHbIX
npenyoexxaeHnii B OTHOLIEHUW OTHOM U3 CTOPOH pa3doMpaTeabCcTBa WU
npeaMeTa criopa'. YkazaHHoe TpeboBaHMe TTpeIHa3HAYEHO IS TOTO, YTOObI
00ecrneunTh PAaCCMOTPEHKUE apOUTPaMHU CITOpa IO CYIIECTBY MCKIIOUUTEb-
HO Ha OCHOBE 00CTOSITEJbCTB Jieia U MPeACTaBICHHBIX J0Ka3aTeIbCTB, 0e3
BJIMSIHUS HAa BBIHECEHHOE pellleHNe KaKUX-JIM00 UHBIX, TOTOJHUTEIbHbBIX
dakTopoB’.

KoHMAUKT MHTEepeCcOB MpU y4aCTHUU B JieJie CIIOHCOPa MOXET 3aKJI10-
yaThcsl, TAKUM 00pa3oM, B HAIMYUU KaKUX-JTM0O B3aUMOOTHOIIIEHU M
MEXIy apOUTPOM U CIIOHCOPOM, KOTOPBIE€ MOTYT MOBJIUSITH HA BEIHECEHUE
HEe3aBUCUMOTO U OECITPUCTPACTHOIO pellieHUusI. TUnuIHas CUTyamus,
paccmatpuBaemasi B cBsi3u ¢ DTJI, moxkeT OBITH ONKMCAaHA CIACAYIOLIINM
obpas3om.

[IpencTtaBuM IBa CaMOCTOSITeJIbHBIX apOMTPaXKHBIX Aejia, HE CBSI-
3aHHBIX MEXIY CO0O0I HU IO CYOBEKTHOMY COCTaBY yYaCTBYIOIIUX JIUII,
HU 110 TipeaMeTaM cropa: Apoutpax Ne 1 u Apourpax Ne 2. CrioHcop
¢duHancupyer Mcta Ne 1 B Apoutpaxe Ne 1, roe rocroxka X sBsieTcs
HaszHayeHHBIM McTiom Ne 1 apOuTpoM. DTOT ke COHCOP (DPUHAHCUPYET
Hcrua Ne 2 B caMocTtositenbHOM ApouTpaxe Ne 2, rae rocmoxa X BbICTY-
naeT opuanyeckum rnpeacraButesieM Mcrua Ne 2°, IIpu Takux o6cTosI-
TeJbCTBaX BOZHUKAET BOIIPOC: BIUSIOT JIY 3a1€iICTBOBAHHOCTh CIIOHCOPA
B Apoutpaxke Ne 2 1 ero BO3MOXHBIE CBSI3U ¢ TpeacTtaBuTeneM Mcrua
Neo 2 — rocmoxoit X Ha He3aBUCUMOCTb M OECIPUCTPACTHOCTh FOCIOXKHU
X B Apoutpaxe Ne 1 (cm. cxemy 1)?

Goeler J. von. Op. cit. P. 265; Blackaby N., Partasides C., Redfern A., Hunter M. Op. cit.
P. 255; Acockoe A. B. KommeHTapuii K [1paBuiaM o 6eCripucTpacTHOCTU U HE3aBUCUMOCTH
TPETeCKUX CY/IEeH, YTBepXIeHHbIM TOProBO-IPpOMBIIILICHHOIT manatoii Poccuiickoit De-
nepauuu // BecTHUK MeXIyHapoaHOTo KomMepueckoro apoutpaxa. 2011. Ne 1(3). C. 151;
Kypouxun C.A. Tpeteiickoe pa3dMpaTeIbCTBO U MEXIYHAPOIHBIM KOMMEPUECKUid apOou-
tpax. — M.: Cratyr, 2017. C. 109—111; HayuyHo-TipakTU4ecKuil mocTaTeiHbIII KOMMEH-
Tapuii K 3aKOHONATEIbCTBY O TpeTelickux cynax / [lox obmr. pexn. B.B. XBanes; Ots. pen.
A.B. I'pumenkoBa. — M.: PAA, 2017. C. 113, 365 (aBrop kommeHnTapues — F0.B. ITome-
nbieBa); KommeHnrapuit k @enepanbHoMy 3aKoHY «O0 apOuTpaxke (TpeTeiicKoM pa3ou-
patenbcTBe) B Poccuiickoit Denepaiimm» (ocraTeiHblil, HaydHO-TIpakTu4eckuii) / Ion
pen. ipod. O.}0. Cxeopiiosa u ipod. M.10. Caspanckoro. — M.: Craryt, 2016. C. 89—
93 (aBTOp KOMMEHTapHs K cT. 12 — M.D. Mopo3oB).

2 Blackaby N., Partasides C., Redfern A., Hunter M. Op. cit. P. 255; Goeler J. von. Op. cit.
P. 265.

> Goeler J. von. Op. cit. P. 251.
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Cxema 1

: f i ! IIpencraBurens i f i :

7?

Heren Ne 1 < » Otserunk Ne 1 Hcren Ne2 < » OtBeTunk Ne 2
A
Apo6utpax Ne 1 ApGutpax Ne 2
$$$ CrnioHcop $5%

YTO0OBI OTBETUTH HA 3TOT BOIIPOC, MPEX/e BCETO HEOOXOAMMO OMpee-
JIUTBCS C KPUTEPUSIMU HaJIM4YUsl KOH(MIUKTAa UHTEPECOB, a TaKXKe C MpU-
MEHUMBIMU IPABOBBIMU aKTaMU U HOPMaMU TaK Ha3bIBAEMOI'O «MSITKOI'O
MpaBa».

HecmoTpst Ha TO YTO IOYTH BCE pa3BUTbIC ITPABOMNOPSIIKY 3aKPEILISIOT
ob1IMe TpeOboBaHUS K HE3aBUCUMOCTH U OECTIPUCTPACTHOCTH apOUTPOB',
KaKMX-T100 KOHKPETHBIX KPUTEPUEB MIJIsI OLIEHKN HE3aBUCUMOCTH 1 Oec-
MPUCTPACTHOCTU B MEXIYHAPOIHBIX IMPABOBBIX aKTaX U (WJIM) B HALIMO-
HaJIbHOM 3aKOHO/IaTe/IbCTBE OOBIYHO HET.

COOTBETCTBEHHO, IIPU OLIEHKE KOH(MIMKTAa MHTEPECOB HauboJiee ya-
CTO UCMOJIb3YIOTCS MHCTPYMEHTBI «MSITKOTO TIpaBa», KOTOPHIE 110 O0IIeMY

Born G.B. International Commercial Arbitration. 2™ ed. — Alphen aan den Rijn: Kluwer Law
International, 2014. P. 1762 ff.; Acockoé A.B. Yxa3. cou. C. 151. Cwm., Haripumep, cT. 12(2)
Tumnooro 3akoHa OHCUTPAJI o MexxayHapoaHOM TOproBoM apoutpaxe («Omeod ap-
oumpy mooicem Obimb 3as64€H MOALKO 8 MOM CAy4Hae, eCcAu Cyuecmeyom 00cmosmenscmaa,
8biI3bIGaIOUlUIEe 0OOCHOBAHHbIE COMHEHUs OMHOCUMENbHO e20 OecnpucmpacmHuoCcmu Uil He3a-
sucumocmu, 1U60 ecau O He COOMBEMCcmayem mpebo8aHusIM, NPedss6AIeMbIM 8 CO2AAUIEHUU
cmopon»), § 10(a)(2) PenepanbHoro apoutpaxnoro akra CLIA (Federal Arbitration Act)
(peleHre MOXET ObITh OTMEHEHO, €CJTH UMEIOTCSI «A8HAs NPe083AmMocmy, Uil KOPPynuus
apbumpos, uau u mo u opyeoe»), ct. 24(1)(a) anmmiickoro 3akoHa 06 apoutpaxe (Arbitra-
tion Act) (apOUTp MOXET ObITh OTBENICH, €CITN «UMEHOMCsl 000CHOBAHHbIE COMHEHUS 8 e20 Gec-
npucmpacmuocmuy), ad3all BTopoii ct. 1456 dpanirysckoro I'TIK (Code de procédure civile)
«Apbump 0653an packpsims A100ble 00CMOAMENLCMEA, KOMOPble MOYM NOBAUSMb HA €20 He3a-
sucuMocmy uau 6ecnpucmpacmHocnts, nepeod NPUHAMUeM HOAHOMOHUI>) (BBIIETIEHO MHOM. —
C.M.) ut.0. Cm. Takke: Born G.B. Op. cit. P. 1764—1772.
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MPpaBUJIY HE UMEIOT 00513aTeIbHOIO XapaKTepa, HO 4YaCcTO IMPUMEHSIIOTCS Ha
npakTuke'. st oleHKM KOH(MIMKTAa MHTEPECOB B OTHOILLIEHUH ITPOOJIEMBbI
DTJI MmoxxHO OOpaTUTh BHUMAaHME Ha CJIEIYIOIIMEe TOKYMEHTHI.

1. Ilpasuna Mescdynapoonoii accoyuayuu opucmog 00 smuke o meicoy-
Hapoousix apoumpoe (IBA Rules of Ethics for International Arbitrators) 1987 2.,
KOTOPBIE€ B CBSI3U C HEPa3BUTOCThIO oTHOLIeHUIA 110 DTJI Bo BpeMs ux
MPUHSITHSI HE COIEPXKAaJIU TOJIOXKEHUI, CBSI3aHHBIX C Yy4aCTUEM CIIOHCOpa,
OJIHAKO OIEePUPOBAIN MOHATUEM 3aBUCUMOCTU MCXO/s U3 OTHOIICHUI
apOuTpa U OJHOM M3 CTOPOH WJIU JIULA, TECHO CBSI3aHHOTO C OAHOM U3
cTopoH criopa. CIioHCOp, TaKuM 00pa3oM, TEOPETUYECKU MOT ITOANAnaTh
101 KATeTOPHUIO JIM1IA, TECHO CBSI3aHHOTO CO CTOPOHOI CIIOpa.

2. Pykosodauwue npunyunst MexcoynapodHoli accoyuauuu opucmos om-
HOCUMENbHO KOH@AUKMA UHmMepeco8 6 mexcoyHapodHom apoumpaice (1BA
Guidelines on Conflicts of Interest in International Arbitration) 2004 e., KOoTO-
poie 3aMeHuau [Ipasuna 1987 r. [Ipu atom I1paBuna 1987 r. mpomomkator
JEICTBOBATh B OTHOLLIEHUH BOIIPOCOB, HE 3aTPOHYThIX PykoBoasimumu
npuHuunamu 2004 r.> Otu PykoBoasiiye MPpUHLKUIIBI TAKXKE HE PETYJIUPO-
BaJIM BONPOCHI yyacTust crioHcopoB 1 MTJI B uieom.

KitoueBbiM oTimuneM PykoBonsinx mpuHuumos 2004 1. 66110 3aKpe-
IJICHUE KPUTEPUEB OLICHKU KOH(MIMKTAa MHTEPECOB B TaK Ha3biBaeMbIx Kpa-
cHOM, OpaHxXeBOM U 3eJIeHOM MEePEeYHSIX, PEeIyCMaTPUBAIOLIUX Pa3IMYHbIC
MOCJIEACTBUS IO PACKPBITHIO U AMCKBaTU(PUKaLK apouTpoB’. B mepeuHsix
(burypupylor, Kak mpaBujio, OTHOILIEHUSI apOUTPOB CO CTOPOHAMU U MX
abUIMpOBaHHBIMM JIMIIAMU, KOTOPHIE MOTYT JaTh OCHOBAHMUSI JIJIsSI COM-
HEHUil B He3aBUCUMOCTH 1 GecripucTpacTHoCcTH apoutpos. M. dhou 'énep
npeajiaraeT aHaJIu3upoBaTh MpoodsieMy KoHpanKTa nHTepecon rmpu OTJI
ucxons u3 PykoBoasmux npuHumnmnos 2004 r., paccMaTpuBas CrioHcopa
B KayecTBe ap(OMIMPOBAHHOTO CO CTOPOHOM Jinia’,

3. Pykoeoodauue npunyuns MexcoyHapoOHoil accoyuayuu opucmos om-
HOCUMENbHO KOH@AUKMA UHmMepeco8 6 MexcoyHapodHom apoumpaice (1BA
Guidelines on Conflicts of Interest in International Arbitration) 2014 e., KOTOpbIE
o6HoBmIM PykoBoagmue npuHiumnbe 2004 r., ocobenHo OO1Me craH-

! Blackaby N., Partasides C., Redfern A., Hunter M. Op. cit. P. 258; Goeler J. von. Op. cit.
P. 257; Waincymer J. Procedure and Evidence in International Arbitration. — Alphen aan
den Rijn: Kluwer Law International, 2012. P. 296.

TTaparpa¢ 8 BBeneHust K PykoBoasium npuHuumnam 2004 r.

*  CM. mogpoGHee: Blackaby N., Partasides C., Redfern A., Hunter M. Op. cit. P. 257; Wain-
cymer J. Op. cit. P. 295 f.; Acockos A.B. Yxa3. cou. C. 145 ci.

* Goeler J. von. Op. cit. P. 265.
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Japtel 6 1 7 mpuMeHuTeabHO K BoripocaM PTJI. B yacrHoctn, O6mit
crangapT 6(b) pu ornpeaeaeHU TOro, UMEETCs JIM KOHMIMKT MHTEpe-
COB ¥ HEOOXOIMMO JIM PaCKPbIBATh TaKyl0 MH(POPMALIMIO, YKA3bIBAET, YTO
«[eJcau 00HoIl U3 cmopor cnopa seasemcs LpUdUYecKoe AUYo, Mo arboe pu-
duyeckoe uau gusuueckKoe Auyo, umeroujee NPAMoi IKOHOMUYECK ULl UHmepec
6 apOuUmMpadNCHOM peuleHul uau 0053aHHOCMb NOKPbIMb U0EPICKU CHIOPOHbL,
CBA3AHHbIE ¢ APOUMPAIICHBIM PelleHUeM, MoJcem Oblmb pAcCMOMPEHO KaK
UOeHMU4HOe MAKOIl CMOPOHE CHOPA».

B nosicienuu x O61iemMy cranaapty 6(b) 3aKperjieHo, YTO Kax/ast Ta-
Kasl CUTyalusi 10JKHA ObITh pacCMOTpeHa MHAMBUIYaIbHO. PykoBosIe
npuHUMIIBI 2014 1. Takke oTmyatorcst oT Bepcuu 2004 r. tem, yto OO
ctaHaapT 6(b) BBOIUT MUCKPELIMOHHBII DJIEMEHT «MOXMcem Oblmb paccmom-
peHo» («may be considered»), a ananornyHoe nojoxexue 2004 r. (mpume-
HUTEIbHO K KOHTPOJIMPYIOLIMM JIMLAM) 3aKPEILIsLIo 0oJiee MUMITePaTUBHYIO
bopmy «doaxcno 6v1ms paccmompero» («shall be considered»)'.

B kauecTBe Jivll, KOTOPbIE MOTYT UMETh IIPSIMOI1 3KOHOMMYECKUIT MHTE -
pec B apOUTpaXKHOM PEIICHUH 1, CJICI0BATEIbHO, PACCMAaTPUBATLCS B Kaue-
CTBE CTOPOHBI CITOpa, yKa3aHbl crioHcopsl (third-party funders) u ctpaxoB-
muku (insurers). s neneit O61ero cranaapra 6(b) TepMUHBI «CIIOHCODP»
U «CTPAXOBILMK» OMPEACISIOTCS B MOSICHEHMSIX K JAaHHOMY CTaHIAPTy Yepe3
CJeIyIOIIMe 3JIEMEHTHI: 1) ropuanueckoe Uiv (pU3ndecKoe JINLO, 2) KOTOpoe
OCYLIECTBJIsIET (PMHAHCUPOBAHME WIM MHYIO MaTepUaJIbHYIO MOIIEPKKY
(«contributing funds, or other material support») 3) 17151 Ipecie10BaHUsI B Cy-
NeOHOM TIOPSIIKE WU 3alMThI 10 neny («to the prosecution or defence of the
case») 1 4) KOTOpoe UMeeT MPSIMOI SKOHOMUUYECKU I MHTEpeC B apOUTpaK-
HOM pellIeHUH UM 0013aHHOCTh TOKPBITh U3IEPKKKM CTOPOHBI, CBSI3aHHbIE
¢ apOUTPAKHBIM PEILICHUEM.

CoO0TBETCTBEHHO, UCMOJIb3yeMblii B PykoBoasiux nmpuHuumnax 2014 r.
MpUEM PEeryJIMpoBaHuUsl 3aKJII0UaeTCsl B TOM, 4To eciid B KpacHoMm, OpaH-
JKEBOM U 3eJICHOM MepeYyHsIX YIIOMUHAETCSl CTOPOHA CIIopa, TO B KaueCTBe
TAKOBOI MOXHO paccMaTpUBaTh U CIIOHCOPA’.

V. don I'énep oTMeuaeT, 4To OMpeeieHNe CIIOHCOPa, COIepaKaleecs
B nosicHeHn# K O61emMy craHaapty 6(b), ke camoro O61iero craHaapra 6(b),
IOCKOJIbKY BKJIIOYAET MOMOJHUTEIbHOE TPeOOBAaHKE MO MPEIOCTaBICHUIO
(bmHaHCHMpPOBaHUS UTsI BO3OYXIESHMS Je/1a UM 3aIUThI 10 HEMY'.

Goeler J. von. Op. cit. P. 262.
> Ibid. P. 260.
> Ibid. P. 261.
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PykoBonsiiye npuHuumnsl 2014 1. He pa3bICHSIOT, UTO TOHUMAETCS IO
MPSIMBIM SKOHOMMYECKUM MHTEPECOM, BCJICICTBUE Y€r0 HEKOTOPhIE UCCIIe-
JIOBATEJIM OTMEYAIOT U3TUIITHIOI IIIMPOTY U HESICHOCTh TAHHOTO TIOHSTUS .
. don I'énep nonaraer, yto uHTepec crioncopa npu OTJ1 yrosaeTBopsieT
3TOMY KPUTEPUIO’, OHAKO HESICHO, OY/IET JIM €My COOTBETCTBOBATD y4acTUE
TaK Ha3bIBAEMbIX «CTPATErMUECKUX MHBECTOPOB», KOTOPbIE S KOHOMUYECKHU
MPSIMO He 3aMHTEPECOBAHBI B PEIICHUU, OMTHAKO MOI'YT UMETh OIIPeIe/IeH-
HbI€ MHTEPECHI B CIIope (He MCKII0Yast KOCBEHHO U 9KOHOMMYECKUE)’.

VYkazaHue Ha 3aMHTEPECOBAHHOCTb UMEHHO B apOUTPaKHOM pelLlIeHU N
MOTEHILMATbHO MOXET UCKJII0YaTh MUPHOE yperyIrpoBaHue criopa (MUpo-
BOE COIIAILIEHNE), OMHAKO MOXKHO TPEAIIOIIOXKUTD, YTO BOJISI pa3pab0TUYNKOB
He ObLIa HaIlpaBjeHa Ha TAaKOe OrpaHMYeHMUe: CJI0XKHO IMPEeACTaBUTh cebe
cutyanuio, korna OTJI ocyliecTBisieTcs: mocie Jubo HermoCpeACTBEHHO
JI0 3aKJIIOUEHUsI MUPOBOIO COIIAIICHUSI, a B XOJ¢ PACCMOTPEHMS CIIopa
y CIIOHCOpPA UMEETCSI MHTEPEC UMEHHO B ITOJIYyYEHUU PELICHUS U BO3BpaTe
MHBECTULIMIA, IaXe eCIIU B X0JIe pa30MpaTeIbcTBa CTOPOHBI MUPHO YPETyK-
poBanu criop. Kpome Toro, MUpoBoe corjiaieHne MoxXeT ObITbh 0(pOpMIIEHO
B Ka4eCTBE apOMTPaXKHOTO PELIEHUS Ha COIJIACOBAHHBIX YCIOBUSIX®, U B Ta-
KOM cJlyyae coOmogaeTcst KpUTepuii, yKa3aHHBIN B TTosicHeHUU K O01ieMy
crangapty 6(b) Pykosonsiux npuHuumos 2014 r.

ITokpbITHe U3IEPKEK CTOPOH, CBSI3AHHBIX C apOUTPAXKHBIM PEILIEHUEM,
B YKa3aHHOM OITpe/ie/ICHNM, HanboJIee BEPOSITHO, OTHOCUTCS K CTPAXOBAHUIO' .

' Draft Report. P. 72.
* Goeler J. von. Op. cit. P. 261.

Ibidem. CM. BO3MOXKHbBIE TPUMEPHI TAKUX cutyauuit: Quasar de Valores SICAV S.A. & Ors.
v. The Russian Federation, SCC Case No. 24/2007, Award (20 July 2012) (Group Menatep Li-
mited, 6bIBIIMIT OCHOBHOM akunoHep FOKOCa, ocyniecTsisii pMHaHCUPOBAHUE B LIEJISX
CO31aHMsI BIArONPUSTHOTO MPELIECHTa IJIsl TPEX «OCHOBHBIX» cItopoB ¢ Poccueit o 1o-
roBopy K DHepretudeckoit Xaprun); Philip Morris Brand Sarl (Switzerland) & Ors. v. Ori-
ental Republic of Uruguay, ICSID Case No. ARB/10/7 (bonn Bloomberg dunancuponan
Vpyrsaii B pamkax nmporpaMmMbl «KamraHuist 3a IeTeil, 3alUIIEHHBIX OT BIUSHUS Ta0aKa»);
cMm. Takke: Draft Report. P. 72 ff.

Cwm. nonpo6Hnee: Kryvoi Y., Davydenko D. Consent Awards in International Arbitra-
tion: From Settlement to Enforcement // Brooklyn Journal of International Law. 2015.
Vol. 40. No. 3. P. 828—868 <https://brooklynworks.brooklaw.edu/cgi/viewcontent.
cgi?article=1108&context=Dbjil> (nmocieaHee noceueHue — 20 despans 2018 r.); Jaswi-
denko JI.JI. MexayHapoaHasi IPUHYIUTEIbHAS UCIIOJTHUMOCTh MUPOBBIX COTJIAIIEHUIA
B (hopMe apOUTpaXKHBIX PelIeHUiT Ha COrNIacOBaHHbBIX ycJIoBUsX // HoBble TOPU3OHTHI
MexXayHaponHoro apourpaxa. Boir. 3: C6. cr. / [Ton pen. A.B. Acockosa, A.U. MypaHo-
Ba, P.M. XoabikuHa. — M.: OO0 «ludpa 3akoHa» (www.naukaprava.ru), 2015. C. 38—48.

> Goeler J. von. Op. cit. P. 262.
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O6mmit crangapt 7 PykoBonsimux nmpuHuumoB 2014 1. Takke 3akpe-
IUIsIeT 00sI3aHHOCTh CTOPOHbBI pa30upaTebCTBA PACKPHITh MH(MOPMALIUIO,
IIOMKMMO ITPOYETO, O JIOOBIX MPSIMbIX MM KOCBEHHBIX OTHOLIEHUSIX MEXITY
apOUTPOM U JTIOOBIM (PU3MYECKUM WM IOPUANYECKUM JIUIIOM, KOTOpPOe
umeeT 1) npssMoii SKOHOMUYECKHUI MHTEPEC B apOUTPAXKHOM PELICHUN WU
2) 00s13aHHOCTb MOKPHITh U3AEPKKHU CTOPOHBI, CBSI3aHHbIE C apOUTPaXKHBIM
pemieHueM. CTopoHa o0s13aHa clenaTh 3TO MO CBOE MHUIIMATUBE TIPU
MepBOIi BO3MOXHOCTHU. [1JIs1 BHIITOJIHEHUSI TaHHOM 00sI3aHHOCTH CTOPOHA
JOJIKHA TTPOBECTU Pa3yMHBIN MMOMCK U MPEAOCTaBUTD JIIOOYIO PeJIeBAaHTHYIO
WHdOpMaLIMIo, KOTOpas eil JOCTyITHa. ApOUTp TakxKe 00s13aH MPOBECTU
pa3yMHBIH MTOMCK MHMOPMALIU IS 00HAPYKEHUS JTI000T0 KOHMIMKTA UH-
TEPECOB, a TAKKe JII0ObIX (DAKTOB MJIM OOCTOSITEILCTB, KOTOPhIE MOT'YT JAaTh
pa3syMHBbIE OCHOBaHMSI JIs COMHEHUI B €r0 He3aBUCUMOCTU WJIK OECIIpH-
cTpacTHOCTU. OTCYTCTBUE 3HAHMSI O KOH(MIMKTE MHTEPECOB HE ONpaBIbIBACT
HEUCITOJIHEHYE 00SI3aHHOCTH 110 PACKPBITHIO, €CJIM apOUTP HE IPOBEJT TAKOM
pa3yMHbIi MOUCK MHGMOPMALIUH.

Cpenu KpUTepueB, TOMOJTHUTEIBHO UCIIONIb3YEMbIX B ITPAKTUKE MEXKITY-
HapOIHOTO apOUTpaxa, MOXKHO OTMETUTh KOJTUYECTBEHHYIO (CYIIIECTBEH-
HOCTb) I KQU€CTBEHHYIO OLIEHKY (01M30CTh, UHTEHCUBHOCTD, 3aBUCUMOCTD)
KOH(IMKTa UHTEPECOB'.

Takum o6paszom, OTJI MOXKET cO3IaTh CUTYALIMIO KOHMINKTA UHTE-
pecoB, KOTOPBIiA: 1) TOJIKEH ObITh PACKPHIT; 2) MOXKET MPUBECTU K OTBOY
apouTpa; 3) MOXKET MPUBECTH K OTMEHE / 0TKa3y B MPU3HAHUU U MIPUBEIC-
HUU B UCIIOJIHEHUE YK€ BBIHECEHHOTO apOUTPaXKHOTO pelleHus (Ha TOM
OCHOBaHMUU, 4TO (POPMHUPOBAHUE TPETEUCKOIO Cyla HE COOTBETCTBOBAJIO
COIIAILIEHUIO CTOPOH U IPUMEHUMOMY IIPaBy)’.

BepHeMcst K onrvcaHHOMY BbIlIe TpUMepY O (GUMHAHCUPOBAHUM CIIOH-
copom Mctua Ne 1 B Apoutpaxke Ne 1 u Uctua Ne 2 B Apoutpaxe Ne 2,
rae apoutp X B Apoutpaxe Ne 1 BeicTynaeT npencrasureniem Mcrma Ne 2
B ApouTtpaxke Ne 2. Hanbosee 6113K1i1 KpUTEpUit OLIEHKU KOH(MJINKTA UH-
TepecoB coaepxkuTed B I1. 2.3.6 KpacHoro nepeuHsi, 0TKa3 OT IpUMEHEHUS
Kotoporo gonyckaercs (Waivable Red List): opunnueckast pupma apoutpa
HMMEET B HACTOsIIIIee BPEMsI CYILLIECTBEHHbIE KOMMEPYECKKE CBSI3M C OJHOM
U3 CTOPOH UK apOUINPOBAHHBIM JIMLIOM OIHOI u3 cTopoH. CienoBa-

' Suez, Sociedad General de Aguas de Barcelona S.A. & Anor. v. The Argentine Republic, ICSID
Case No. ARB/03/19, Decision on a Second Proposal for the Disqualification of a Member
of the Arbitral Tribunal (12 May 2008); Blackaby N., Partasides C., Redfern A., Hunter M.
Op. cit. P. 269; Goeler J. von. Op. cit. P. 266.

> Blackaby N., Partasides C., Redfern A., Hunter M. Op. cit. P. 258 ff.; Waincymer J. Op. cit.
P. 290 ff.; Acockoe A.B. Yxa3. cou. C. 143 c.

261



C.B. Mopo3soB

TeJIbHO, CBA3M apouTtpa X Kak npencraButens Mcrua Ne 2 co cmoHcopom
B ApbuTtpaxe No 2 OyayT mpHUpaBHUBATLCS K HATWYUIO CBsI3Ei apouTpa X
¢ Uctom Ne 1, mOCKOJIBKY CITIOHCOP MOXET pacCMaTpUBaThCs B KaUeCTBE
Jqmna, uaeHtuaHoro Mceriy Ne 1, cornmacHo O61emy cranaapty 6(b) Pyko-
Boasuux mpuHUuIoB 2014 r. KitoueBoit BOpoc B 3TOM CBI3U — SIBJISTIOTCSI
JIN CBsI3U apouTpa X co crioHcopoM B Apoutpaxke No 2 cylecTBeHHbBIMU
C KOMMEPUYECKOI TOYKM 3peHus1. B KauecTBe NMpUMEpHbBIX KPUTEPUEB CY-
LIECTBEHHOCTH MOTYT BBICTYIIATh I0JISI BBIPYYKU IOPUANYECKOIN (hrUpMBbI
apoutpa X ot npeactapiaeHus Mcrua No 2'. CrnenoBareinsHo, Mcterr No 1
OyzmeT 00s13aH pacKpBITh MPUBJIEYEHNE CIIOHCOpa; Oe3 cornacust OTBeTYMKA
Ne 1 apoutp X He cMoXeT yuyacTBoBaTh B Apoutpaxe Ne 1. HapyiuieHue
3TUX IIPABUIJI MOXET ITOBJIEUb OTMEHY / OTKa3 B IPU3HAHUU U TTPUBEACHUN
B MCIIOJIHEHME apOUTPAXKHOTO PEILICHUSI.

WHble MoTeHLMaIbHbIE IPUMEPDI, KOLJa Y4aCTHe CIIOHCOPa MOXKET IpH-
BECTU K KOH(JIMKTY MHTEPECOB: 1) apOMTPhI MIIN UX I0pUANYECKUe (PUPMBI
MOT'YT IPEICTaBJISATh MHTEPEChl CIIOHCOPOB 110 comtamneHusiM 0 OTJI unum
OCYIIIECTBJISITh MPENBAPUTEIbHYIO OLICHKY Niena; 2) apOUTPhl MOTYT 00JIafaTh
TOJISIMU YIacTHS (aKIIUSIMU, TOJITOBBIMU MHCTPYMEHTaMM) CIIOHCOPa JIMOO
BXOJIMTh B OpraHbl ynpasjeHUus (HaOmaomaTebHbIe COBETHI) CITOHCOPA;
3) ObIBIIME KOJIJIETH, TIPEACTAaBUTEIN 110 OJHOMY Ay, OJM3K1e APY3bs
apOUTPOB MOTYT 3aHUMATh T€ UJIM UHBIE JODKHOCTU B OPraHU3aI MU -CITIOH-
cope; 4) apOUTPBI MOIJIM BBICKA3bIBATh CBOIO MO3ULMIO 10 moBoay OTJI,
OCYILIECTBJISIEMOTO ONpeAeeHHBIMU CIIOHCOPAaMU, B TOM YMCJie Ha KOH(e-
PEeHLMIX U B IIeyaTu’,

Enie ogHUM MHTEPECHBIM aCIIEKTOM JTaHHOM ITPOGIeMbI SIBIISIETCS BO-
IIPOC O TOM, MOKET JIX ITO3UTUBHOE WJIM HEraTUBHOE OTHOILIEHUE apOouTpa
K OTJI 6bITh OCHOBaHMEM s KOHMJIMKTA MHTEepecoB. Paboyas rpyri-
na ICCA-QMUL nio ®TJI cchutaercst Ha aejio MexXIyHapoaHOro LigHTpa
M0 yperyaupoBaHuio MHBeCTULIMOHHBIX crtopoB (MIIYUC) (International
Centre for Settlement of Investment Disputes (ICSID)), B koropom ¢uHaH-
crpyeMasi CTOPOHa 3asiBUJIa OTBOJ apOUTPY B CBSI3M C SIBHO HETATUBHBIM OT-
HoleHueM nocientero K ®TJI, BeipaxkeHHBIM IIPU 3TOM B KpaiiHe pe3Koit
(opme. OTBOI ObLIT OTKJIOHEH CO CChUIKOM Ha He0KAa3aHHOCTh HAPYILIEHUSI
00BEKTUBHOIO CTaHIapTa OECIPUCTPACTHOCTH .

' Goeler J. von. Op. cit. P. 267.
> Ibid. P. 264.

> RSM Production Corporation v. Saint Lucia, ICSID Case No. ARB/12/10, Decision on Saint
Lucia’s Request for Security for Costs with Assenting and Dissenting Reasons, Assenting
Reasons of Gavan Griffith (12 August 2014) <https://www.italaw.com/sites/default/files/
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B 3aBepiieHue cienyeT 100aBUTh, YTO MOIEIN PACKPBITHSI MH(MOpMAIUU
o OTJI moryt BapbrpoBathesi. M. don [énep NpUBOIUT clienyIoLIne atbTep-
HaTKBBIL: 1) 00s13aTeIbHOE PACKPBITHUE: a) CTOPOHBI HAIIPSIMYIO TTPEI0CTaB-
JISIIOT MH(OpMaIrio apouTpam; b) apoOUTpbl caMM PaCKPbIBAIOT CITOHCOPOB,
C KOTOPBIMM Y HUX €CTh OTHOIIEHHUS; C) y4acTHe TPEThero He3aBUCUMOTIO
JIi1a, KOTOPOMY CTOPOHBI M apOUTPhI HAMPABJISIIOT CIIMCKU JIUIL, KOTOPbIE,
BO3MOKHO, YY4aCTBYIOT B KOH(PJIMKTE MHTEPECOB; 2) paCKPHITUE TOILKO TIPU
HaJIMYMU OCHOBaHMIA, epeurciaeHHbIX B KpacHbix min OpaH:KeBOM Iepe-
YHSIX corylacHo PykoBopasium npuHiunam 2014 r., T.e. mpeaocTaBlieHUe
CTOpPOHAM AMCKPELIMK B 3TOM BOIIpOCe; 3) 3ampeT apouTpam Ipy pacKpbITUI
nHopmauuu yuntbiBath OTJI nipy pelieHnn JII0OBIX BOIIPOCOB, HE CBSI-
3aHHBIX ¢ KOH(JIMKTOM UHTEPECOB'.

Takum obpa3om, ydyacTue CrOHCOpa B JIeJie MOXKET MPUBECTU K KOH-
(bIMKTY MHTEPECOB, M COOTBETCTBYIOLIME (DAaKThl JOXKHBI OBITh PACKPBITHI
CTOPOHOI [IJIs1 IPOBEICHMST apOUTPOM Pa3yMHOTO MOKMCKa MH(MOPMaLUK
B LIEJISIX €T0 MPEIOTBPAILICHUSI.

4.3. B3vickanue apoumpaicHvix pacxoooe

OCHOBHBIE BOITPOCHI, KOTOPbIE€ BO3HUKAIOT ITPY B3bICKAHUM apOUTPax-
HbIX pacxonoB ripu OTJI, creayromue: 1) MOXeT i BeIUTpaBLIas (hrMHaH-
cupyeMasi CTOpPOHA B PUHLIMIIE B3bICKATh KaKUe-JIMOO PacXobl, eClu
OHU ObUTA TPO(PUHAHCUPOBAHBI CIIOHCOPOM; ITPU MOJIOKUTEILHOM OTBETE
Ha TIepBbIi1 BOIPOC, 2) KaKue UMEHHO PacXoIbl MOTYT ObITh B3bICKAHBI;
3) ecau (pmHAHCHpPYeMOe IO TTPOUTPAIO, MOTYT JIM pacXoIbl TPOTUBHO
CTOPOHBI OBbITh B3bICKAHBI HEITOCPEACTBEHHO CO CIIOHCOpa?’

Pexomennanun Padoueit rpynbsl /CCA-QMUL o OTJI 3akntovarorcst
B CJICAYIOLIEM:

1) yyacTue crioHCOpa B MPUHIIMIE HE TOJKHO MCKIII0YATh B3bICKAHUE
Pacxoa0B B I10J1b3y (DMHAHCUPYEMOIi CTOPOHBI,

2) ec/ii B3bICKAHUIO MOJUIEXAT TOJbKO MOHECEHHbIE PacXobl, 00si3a-
TEJILCTBO (PMHAHCUPYEMOil CTOPOHBI MIEpe] CIIOHCOPOM B cliydae mo0eabl
03HAYaeT, YTO PacXobl ObLIM MOHECEHBI;

case-documents/italaw3318.pdf> (mocnennee nmocemenue — 20 dbeppans 2018 r.). B yact-
HocTH, apouTp npu onrcanuu O TJI ncmonb30Ba Takue BHIPAKEHNUST, KaK «<MEPKAHTUITb-
HbIE McKaTeI MPUKIIoYeHni», « HupBaHa 11 UTPOKOB B a3apTHbIE UTPBL: OpeJT — 5 BbI-
Wrpaj, peuka — Tl Ipourpait» u T.4. (em.: Ibid., T 13, 14).

' Goeler J. von. Op. cit. P. 281.
?  Draft Report. P. 117.
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3) CTOMMOCTD YCJYT 110 (DMHAHCUPOBAHMIO, BKJIIOUAs TOJIIO CIIOHCOpA
BO B3bICKAaHHOI CyMMe, 110 YMOJYaHUIO HE BO3MEIIAETCS;

4) 1o o01IeMy MpaBUIy TpeTeHCKUI cyl He 00agaeT KOMIETeHIIUeH
IUJIS1 B3BICKAHMST PACXOIOB IMPOTUBHOM CTOPOHBI CO CIIOHCOpa'.

Bomnpoc o moHeceHHBIX pacxomax U 00s13aTeabCTBE (PUHAHCHUPYEMOTH
CTOPOHBI TTepe] CIIOHCOPOM BeTaul B Aene Quasar de Valores & Ors. v. The
Russian Federation, yXe yrmoMsIHYTOM paHee B KayecTBe IMpUMepa CTpa-
TeTMYECKOro MHBECTUPOBAHUs, Koraa crioHcop Group Menatep Limited
npochHAHCUPOBAJI UCTIIOB 0€3 BCTPEYHOI0 00s13aTeILCTBA MOJTYIUTh Ka-
Ky10-JIM00 A0JII0 BO B3bICKAHHOM cyMMe. TpeTeiickuii cyn oTKa3ana UCTLAM
B BO3MEIIEHUU apOUTPaKHBIX PACXOIOB CO CCBHIJIKOI Ha TO, YTO CIIOHCOP
LIETMKOM MpodrHAHCUPOBAJ MPOIecC, He UMesl, OMHAKO, KaKoi-1100
JIOTOBOPHOM CBSI3U C UCTLAMU, MOJIEXAIIEH NICKOBOM 3allUTe, A1 BO3-
BpaTa CBOMX MHBECTULIMI, U TEM CaMbIM MPEIOCTABUI UM «O€30MIETHBIN
Mpoe3a» B apoUTpax’.

BcTpevaercs Touka 3peHuUst, YTO CTOMMOCTbD YCIIYT 110 (PMHAHCUPOBAHUIO
MOXeT OBITh B3bICKaHA B KaUeCTBE YOBITKOB B paMKaX OTAEJIbHOIO MCKa,
OHAKO OOJIBIIMHCTBO HAIIMOHAJIbHBIX IMPABOIOPSIAKOB, TT0-BUAMMOMY,
OTPHULIATEIbHO OTHECYTCS K ITOI00HO MPaKTUKeE'.

PabGouag rpynna ApouTtpaxkHoii Komuccun MexXayHapoIHOM TOProBoii
najarthbl 1o B3bickaHuio pacxonoB (ICC Commission on Arbitration and
ADR’s Task Force on Decisions on Costs) ormeyaa, uto pacxoasl mo @TJI
MOTYT OBITh B3bICKAHBI B OTACIBHBIX CIIydasix; IPU 3TOM KPUTESPUSIMHU [UIS
B3bICKAHMUSI SIBJISIIOTCS PA3YMHOCTh PACXOI0B, HECEHUE PACXOI0B ISl KOH-
KPETHOTO apOUTPaKHOTO Aena, hakThuueckas BbIIIaTa WM HaTuyue o0si-
3aHHOCTU I10 HECEHMIO TAKUX PACXOA0B".

B rocynmapcrBennbix cygax CIIA wiam AHTIMM Ha OCHOBAaHUM TTOIOXKeE-
HUI TIpoliecCyaIbHOT'O MTpaBa CIIOHCOP MOXKET OBITh 00513aH BO3MECTUTD
pacxoabl MPOIEeCCyaTbHOIO OMIOHEHTa (DMHAHCUPYEMOTO JIMIIA, eCIu
CIIOHCOP MPUOOPEIT CYIIECTBEHHYIO CTEIIEHbh 9KOHOMMYECKON 3auHTe-
PECOBaHHOCTU U KOHTPOJISI B OTHOIIIEHUU UcKa. JloroBopHas mpupoaa

' Draft Report. P. 114.

> SCC Arbitration No. 24/2007, Award (20 July 2012), 1 224 <https://www.italaw.com/sites/
default/files/case-documents/ital075.pdf> (mocnennee nocemenue — 20 deppans 2018 1.);
cM. Takke: Draft Report. P. 121.

CM. ioapobHee: Goeler J. von. Op. cit. P. 414 ff.

Decisions on Costs in International Arbitration: ICC Commission Report. — P.: ICC Pub.,
2015. P. 17 <https://cdn.iccwbo.org/content/uploads/sites/3/2015/12/Decisions-on-Costs-
in-International-Arbitration.pdf> (rmocieanee nmocemenue — 20 dpeppans 2018 r.).
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apOUTPaXXHOTO pa3dUpaTeIbCTBA, KaK MPaBUIO, UCKIIOYAET B3bICKAHKE
pPacxoa0B IPOTUBHOI CTOPOHBI CO CIIOHCOPA, U TEOPUU OTHOCUTEIIb-
HO JIMII, He SBJISIIOIIMXCS YYaCTHUKAMMU apOUTPaKHOIO COTJIalleHMSI,
HO CBSI3aHHBIX €ro YCJIOBUSIMM (non-signatories), He 000CHOBBIBAIOT TaKOe
B3bICKaHME'.

4.4. Obecneuenue apoumpaicHvix pacxooos

ObecrnieueHne pacxoa0B MPOTUBHOM CTOPOHBKI (security for costs) rpen-
cTaBiIsIeT coboii (popMy 00eCIeunTeTIbHBIX MEP U 3a4acTylO MCIpallnBa-
€TCSl Ha CJIy4ail BOBMOXHOIO IPOUTpPhILa (PUHAHCUPYEMOToO JIMiia, KOraa
MPOTUBHAsSI CTOPOHA OIACAETCsI, YTO HE CMOXKET B3bICKATh CyleOHbIC 13-
JEPKKU C TAKOTO Jiula (K MprUMepy, KOria B OTHOLIEHUM MCTLIA BBOAUTCS
npouenypa 6aHkporcrsa)’. Kpurepuu mjis yIoBiIeTBOPEHUSI OOBIYHOTO
3asiBJICHUSI O HAJIOKEHUU 00eCIIeYUTEIbHBIX MEP (CPOYHOCTD, BEPOSITHOCTh
HeTomnpaBUMOTO yiliepda, prima facie 000CHOBAHHOCTb MCKa) B 3TOM CJIydae
HE BIIOJIHE MPUMEHUMBI’. TpeTeiicKuii Cy1 TpU pacCMOTPEHMU 3asIBJICHMS
00 obecrieueHMH PacxoI0B B3BEIINBACT MHTEPECHl UCTIIA B JOCTYTIE K Mpa-
BOCYIUIO (YTOOBI HE JUIIUTh OTPAHMYEHHOIO B CPEICTBAX MCTLIA 3alllk-
Thl CBOETO JICUCTBUTEILHO HAPYILIEHHOIO IpaBa) U MHTEPEChl OTBETYMKA
BO B3bICKAHUM PACXOIIOB B ciiyyae cBoeii modenbl’. K MHbIM KpUTepUsM

' Draft Report. P. 129; cM. taxcke: Kaaunun M.C. JleiicTBie apOUTPaXKHOTO COTJALICHHST

B OTHOIIICHWH JIUII, KOTOPBIE €TO HEe MONMUCHIBaIN // HOBbIe TOPU30HTHI MEXITYHAPOIHO-
ro apoutpaxa. Beim. 3: C6. ct. / [Ton pen. A.B. Acockosa, A.V. Mypanosa, P.M. XomnbI-
kuHa. C. 225—-241; Jlvicos C.B. Yuactue B apOUTpaXkHOM pa30oupaTesIbCTBE JIULI, HE SIBJISI -
FOIUXCSI TIOATMMCAHTAMU apOUTPAKHOTO COTJIaleHusT // BEeCTHUK MeXITyHApOTHOTO KOM-
Mepueckoro apoutpaxa. 2015. Ne 1(10). C. 29—40.

> Waincymer J. Op. cit. P. 642; Blackaby N., Partasides C., Redfern A., Hunter M. Op. cit.
P. 316; Goeler J. von. Op. cit. P. 136, 144, 333 ff.; Rubins N. In God We Trust, All Others
Pay Cash: Security for Costs in International Commercial Arbitration // American Review
of International Arbitration. 2000. Vol. 11. No. 3; cm. Takke: Eskosol S.p.A. in Liquidazi-
one v. Italian Republic, ICSID Case No. ARB/15/50, Procedural Order No. 3 (Decision on
Respondent’s Request for Provisional Measures) (12 April 2017) <https://www.italaw.com/
sites/default/files/case-documents/italaw8996.pdf> (mocienHee nocemienue — 20 besparist
2018 r.); cMm. Takke: Draft Report. P. 138—139.

’ Blackaby N., Partasides C., Redfern A., Hunter M. Op. cit. P. 315—316; Goeler J. von. Op. cit.
P. 336.

* Blackaby N., Partasides C., Redfern A., Hunter M. Op. cit. P. 316; Draft Report. P. 132; cm.
takxe: Goeler J. von. Op. cit. P. 337 ff.; Applications for Security for Costs: International
Arbitration Practice Guideline / Chartered Institute of Arbitrators <http://www.ciarb.org/
docs/default-source/ciarbdocuments/guidance-and-ethics/practice-guidelines-protocols-
and-rules/international-arbitration-guidelines-2015/2015securityforcosts.pdf?sfvrsn=28>
(nmocnennee mocenienune — 20 despanst 2018 r.).
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OLIEHKM OTHOCSITCSI HAJIMUKME OCOOBIX, UCKIIOUUTEIbHBIX OOCTOSITENIbCTB,
CYILIECTBEHHOE M3MEHEHUE 0OCTOSITEILCTB, HEIOOPOCOBECTHBIE IEICT-
BUSI M 3JI0YITOTPEOJIEHUE ITPOLIECCOM CO CTOPOHBI (PMHAHCUPYEMOTO JIMIIA,
a Takxke ycinoBus cortaieHust 0 @TJI oTHOCUTETIbHO MOKPBITHSI CIIOHCOPOM
MOTEHIMAIbHBIX PACXOI0B IIPOTUBHOM CTOPOHBI X BO3MOXKHOCTH OJHOCTO-
POHHETO TpeKpaleHuss (GUHAHCUPOBAHUS .

YToObI OLIEHUTH MEPCIEKTUBBI B3LICKAHUS CYIeOHBIX U3AePXKeEK C -
HaHCUPYEMOTO JIM1a, HEOOXOAMMO UCCIIE0BaTh €ro (PMHAHCOBOE MOJIOKE-
Hue. [Ipobiiema 3aKiII0uaeTCs B TOM, YTO BO MHOTUX CJIyYasiX IIPUBJICUEHUE
CTOPOHHETO (PpMHAHCUPOBAHUSI BOCIIPMHUMAETCSI KaK CUTHAJ TOrO, YTO
y UCTLIA HEAOCTATOYHO COOCTBEHHBIX CPEACTB ISl BEACHMsI apOUTPaKHOTO
Mpolecca 1, COOTBETCTBEHHO, [IJIsl BO3MEIIEHMs CYIeOHbIX PACXOI0B IIPO-
TUBHOIi CTOPOHBI’. [TPOTMBHUKY TAKOI TOUKM 3pEHMSI IPU3bIBAIOT (PUHAH-
CHPYEMBIX JIMII, B OTHOILIEHUY KOTOPBIX TOJAaHO 3asiBlicHUe 00 00eCieYeHUI
pacxoaoB, HAIIPOTUB, PaCKPbIBaTh CBEACHUSI O CTOPOHHEM (PMHAHCHUPOBa-
HUU TSI TOATBEPKACHUSI CBOCH IIaTEXKeCIIOCOOHOCTH .

Tak, k mpuMepy, TpeTeUCKuii cya yIOBIETBOPUII 3asiBiIeHNEe 00 obec-
neyeHUn pacxoaoB B pazmepe 750 Toic. poan. CIIA B u3aBecTHOM MHBe-
CTMLIMOHHOM apoutpaxe no neny RSM Production Corporation v. Saint
Lucia*. 3assBuTenb (OTBETYMK) CChlIAJICI Ha HEOMHOKpPATHBIE ClIydyaH,
KOr[a I1o IPpyTUM JejlaM B MUHBECTUILIMOHHOM apoutpaxke RSM Production
Corporation He OCYIIECTBIISIIa aBAHCOBbBIC TIATEXXM HA MOKPBHITUE apOu-
TPaxKHBIX PACXOMOB U HE MCIIOJHSIA PEIIEHUS O B3bICKAHUM PACXOJOB,
TMOHECEHHBIX MPOTUBHOIM CTOPOHOM, a TakKe Ha npusicdyeHue eir OTJI.
OTBETUYMK 3asIBJISIJI, YTO CIIOHCOP MOMOT MCTLY MHUIIMUPOBATh apOu-
TpaxKHOEe pa3dUpaTesbCTBO, OJHAKO HE BO3MECTUT PACXOIbl OTBETYMKA

' RSM Production Corporation v. Saint Lucia, ICSID Case No. ARB/12/10, Decision on Saint
Lucia’s Request for Security for Costs (13 August 2014), { 75 <https://www.italaw.com/
sites/default/files/case-documents/italaw3318.pdf> (mocnenHee mocemenue — 20 espas
2018 1.); Guaracachi America, Inc. (U.S.A.) & Anor. v. Plurinational State of Bolivia, PCA
Case No. 2011-17, Procedural Order No. 14 (11 March 2013), T 6 <https://www.italaw.com/
sites/default/files/case-documents/italaw 1331.pdf> (mocnennee mocenienne — 20 despas
2018 1.); Commerce Group Corp. & San Sebastian Gold Mines, Inc. v. the Republic of El Sal-
vador, ICSID Case No. ARB/09/17 (Annulment Proceeding), Decision on El Salvador’s
Application for Security for Costs (20 September 2012), T 35 <https://www.italaw.com/
sites/default/files/case-documents/italaw7920.pdf> (rmocientee nocemenue — 20 enpas
2018 r.); cm. Takke: Goeler J. von. Op. cit. P. 349, 354.

> Goeler J. von. Op. cit. P. 334, 341.
* Ibid. P. 342, 354.

Decision on Saint Lucia’s Request for Security for Costs (13 August 2014).
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B CJIy4ae ero rnooejbl, YTO HAIOMUHAET CUTYallMIO C OCTAaBJICHUEM MeCTa
HATII («arbitral hit-and-run»)'. TpeTeiicKuii Cya MOCUMTAI 3TO UCKITIOUM-
TeJbHBIMU 0OCTOSITEIbCTBAMU, KOTOPble OOOCHOBHIBAIOT OOecIieYeHue
pacxo0B OTBETYMKA, OCOOEHHO C y4ETOM TOro (hakTa, 4To UCTELl IIPU3HAI
CBOE HEYIOBJIETBOPUTEIbHOE (DMHAHCOBOE COCTOSIHME M (DMHAHCHPOBAHUE
CO CTOPOHBI CIIOHCOPa, KOTOPOE, 110 MHEHUIO TPETEHCKOIO Cyaa, MOXET
HE MOKPBITh PACXObI OTBETYMKA’.

B otHoiienun obecneuenust pacxonoB Pabdouas rpynna /CCA-QMUL
no ®TJI oTMeyaeT, 4TO YIOBJIETBOPEHME 3asiBIEHUsI 00 00eCcrieueHN N pac-
XOJIOB JOJDKHO OCYIIECTBIISAThCS 0€30THOCUTENbHO K Hamnuuio DPTJI u Ha
OCHOBAaHMM HEILIATEXeCIOCOOHOCTH, KOTOpas NOJDKHA ObITh prima facie no-
KazaHa 3asiBuTesieM. B citydyae eciii 3TOT opor npoifaeH, hpruHaHCUpyeMoe
JIUII0 MOXKET MPENCTaBUTh JOTIOJHUTENIbHBIE 10Ka3aTeIbCTBAa (DMHAHCUPO-
BaHUsI; B IPOTUBHOM CJIydae OHO 00513aHO 00ECIIeYUTh PACXOIbI ITPOTHB-
HOIi cTopoHbl. Ha qaHHO# cTaanu 3ampoc o MpeIoCcTaBIeHUM COMallieH s
o OTJI noskeH OBITH ITO OOILEMY TTPABMITY YAOBIECTBOPEH, YTOOBI IIPOTUBHAST
CTOPOHA U apOUTPBI CMOIIM O3HAKOMMThCSI C YCIOBUSIMU TAKOTO COLJIallie-
HMSI 110 TIOBOJLY ITpaBa CIIOHCOpa Ha IpekpaillieHre (QMHAHCUPOBAHUS U €ro
00513aHHOCTH 110 TTOKPBITHIO PACXOI0B MPOTUBHOI CTOPOHBI, HO TIPEACIIbI
PACKPBITHS TOJDKHBI OBITH OTPAaHUYEHBI 10 PEIeBAHTHBIX MOJOKEHUI COTia-
weHust o OTJI. ITpu 3TOM U3AEPKKN, KOTOPBIE TTOHECIO (PUHAHCUPYEMOE
JIMLIO [Jis1 O0ECIIeYeHMsT pACXOI0B IIPOTUBHOM CTOPOHBI M KOTOPbIE ObLIN
MM J0Ka3aHbl, MOTYT ObITb B3bICKAHBI C 3asIBUTEJIST .

5. IIpakTuka perymapoanus ©TJI
B OT/IEJIbHBIX 3aPY0€KHBIX CTPAHAX

Hajnee Mbl paCCMOTPUM IIPUMEPHI CTPaH, YCIIEIIHO UCITOJIb3YIOIINX
Mexanu3mbl OTJI.

5.1. Aneaus

DTJI MpOKO UCITOIB3YeTCsT B AHIJIMK Hapsiay (a MHOTAA U COBMECTHO)
C IPYTMMM aJIbTepHATUBHBIMU CIIOCOOAMM (hMHAHCUPOBAHUS U pacIipe-
JIeJICHUs PUCKOB IIPU CyAeOHBIX ITpolleccaX, B YaCTHOCTU CTPAaXOBaHUEM
IO U TOCJIe CTpaxoBoro ciy4vas (before-the-event u after-the-event insur-

1

Decision on Saint Lucia’s Request for Security for Costs (13 August 2014), { 33.
> Ibidem.
*  Draft Report. P. 115.
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ance), a TaKXXe yCJOBHBIMU TOHOpapaMM (KOTOPbIE pa3pellieHbl, B OTINYNE
OT OOBIYHBIX «TOHOPAPOB ycrexar»)'. Kakoii-m1do 3aKoHOmaTeIbHbIN aKT,
paspematomuiit @TJI, oTCyTCTBYET, M peryJMpoBaHUE OCYILECTBISECTCS
Ha OCHOBaHUU CYICOHBIX MPEIEACHTOB.

Cornamenust o @TJI obecrieyeHbl ICKOBOM 3allUTOM 10 TEX ITOP, MOKa
yJacThe CIIOHCOpa He KOMIIPOMETUPYET YMCTOTY CyAeOHOTO Tpoliecca
(HampuMep, Koraa CIIOHCOP OCYIIECTBISET UpPe3MEPHBIM KOHTPOJIb 3a
MPOLIECCOM)’ I He HapylllaeT IyoJIMUHbIIA OopsiaoK’. B cyneGHOI pakTuke
BCTPEYAIOTCs CICAYIONINE KPUTEPUHU TOIYCTUMOCTH coraineHuii o OTJI:
1) crioHCOp He CTaBUT CBOEHH 11€JIbIO TTOTYYUTh KOHTPOJIb Hall IIPOIIECCOM
W SIBIISIETCS TIPeACTaBUTENIEM PEryIrupyeMoit mpodeccuu; 2) pa3mep 1o-
TEHIIMAJIbHOTO 10X0a CIIOHCOPa OT (hMHAHCUPOBAHUSI Mpoliecca SIBIISICTCS
pasyMHbIM; 3) cornamenue o @TJI mo3BossieT prMHAHCUPYEMOI CTOPOHE
MOJYYUTh TOCTYII K MPAaBOCYINIO, KOTOPBI OHA MHAYe HEe MOTJIa ObI TTOJTY -
YUTb BBUY CBOMX (DMHAHCOBBIX BO3MOXHOCTEI",

Ecnu cyn yctaHOBUT, YTO UMEIU MECTO maintenance Ui champerty,
cornameHue o @TJI MoxXeT ObITh IPU3HAHO HEUCITOJIHUMbBIM, U, KPOME
TOTO, CLIOHCOP MOXKET OTBEUYATh 3a PACXO/IbI [IPOTUBHOI CTOPOHBI'.

ITo o6uiemy npaBuay packpbitie nH@opMaunu o OTJI u crioHcope
He Tpebyetcs®. OgHaKo B cilydyae HeOOXOAMMOCTH CyIbl MOTYT 00S13aTh CTO-
POHY pacKphITh Takyto nHopMaiuio’. [ToBeaeHne CIIOHCOPOB, BXOASIIIMX
B AccolMaluio MpolieccyalbHbIX CITOHCOPOB (Association of Litigation
Funders), perynupyetcst crienianbHbiM Kogekcom moBeaeHUs B peaaKLuy
oT Hos16pst 2016 1.°

Nieuwveld L.B., Sahani V.S. Op. cit. P. 101 ff. KitoueBoe pazinuue Mexay YCIOBHBIMU I'O-
HOpapaMu U «TOHOPapaMU yCIeXa» 3aKTI04aeTCsi B TOM, YTO «TOHOPAPBI yCIeXa» MPerno-
JIaraloT pacyeT roHopapa B Ka4eCTBE MPOLIEHTOB OT B3bICKAHHON CYMMBI, & YCIIOBHbIE TO-
Hopapbl — HeT (cM.: Ibid. P. 103).

> Gilesv. Thompson, [1993] UKHL 2.

Factortame Ltd. v. Secretary of State for the Environment, Transport and the Regions (No. 2),
[2003] QB 381 (CA).

* Ibidem.

> Nieuwveld L.B., Sahani V.S. Op. cit. P. 109 ff.

¢ TIbid. P. 118.

7 Wall v. Royal Bank of Scotland plc, [2016] EWHC 2460 (Comm.).

Code of Conduct for Litigation Funders <http://associationoflitigationfunders.com/wp-
content/uploads/2014/02/Code-of-conduct-Nov2016-Final-PDF- 1.pdf> (mocnentee mo-
cenienne — 20 despanst 2018 1.).
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5.2. Cunzanyp

DTIJI paszpelieHo B MEXIYHAPOIHOM apOUTpaXe ¢ MECTOM pa3peLeHMUsI
criopa B CHHTaInype, B CBSI3aHHBIX ¢ apOUTpaXeM MpoLieaypax B rocyaap-
CTBEHHBIX Cylax, a Takxke B mpoueaype Mmeauauuu'. 10 saBaps 2017 r. Obu1
MPUHAT COOTBETCTBYIOLIMI 3aKOH’, a TaKKe conmyTcTByoliee emy ITocra-
HOBJIEHME MUHUCTpA octulimy CrHramnypa®. B cooTBETCTBUU ¢ STUMM aKTa-
MM ObUIM TaK>Ke MIPUHSTHI MU3MEHEHMSI B 3aKOH O I0pUIMYECKOM Ipodeccuu
1966 r. (Legal Profession Act 1966) u I1paBuia npodeccuoHanbHOM 3TUKU
ropuctoB Cunramypa 2015 r. (Legal Profession (Professional Conduct) Rules
2015)%. ®TJI 6onee He siBAsieTCs: maintenance uim champerty. KOpunuyeckue
npencTaBuTe I (PUHAHCUPYEMOTO JIUIia 00sI3aHbI paCKPbITh MH(POPMALINIO
0 OTJI 1 IMYHOCTH CIIOHCOpA ITPU UHULMUPOBAHUM apOUTPAKHOIO pa3-
OupareIbCTBa WK P MIEPBOil BO3MOXHOCTU. CUHranypcKuii MexayHa-
ponHbI apouTpaxHbIii LeHTp (Singapore International Arbitration Centre
(SIAC)) onybaukosan PykoBoICcTBO Mo MOBEACHUIO apOUTPOB B Aeax
CO CTOPOHHMM (prHaHCcUpoBaHueM®, a CHHTaypCKUil MHCTUTYT apOUTPOB
(Singapore Institute of Arbitrators) — PyKoBOACTBO 151 CITOHCOPOB®.

5.3. Ionkone
DTJI paspenieHo B [OHKOHTe B paMKax MeXIyHapOIHOIo apouTpaxa,
HO HE B CYyIOIPOM3BOJCTBE B FOCYIAPCTBEHHBIX CylaX, 32 UCKIIOYECHUEM

' Nieuwveld L.B., Sahani V.S. Op. cit. P. 251.
2 Civil Law (Amendment) Act 2017 (No. 2 of 2017).
*  Civil Law (Third-Party Funding) Regulations 2017 (No. S 68/2017).

Cwm. noapo6Hee: Third-Party Funding: Guidance Note 10.1.1 / The Law Society of Singapore
<http://www.lawsociety.org.sg/Portals/0/ForLawyers/Guidance OnProfessionalAnd Practi-
celssues/PDF/Council_GN_Third_Party Funding.pdf> (nocnennee nocemerue — 20 es-
pans 2018 r.); M. Takke: Secomb M., Wallin A. Chapter 13. Singapore // The Third Party Li-
tigation Funding Law Review / L. Perrin (ed.). L.: Law Business Research Ltd., 2017. P. 125—
134 <https://thelawreviews.co.uk//digital_assets/6b3d2914-5b53-4d72-ba36-76936bd7¢024/
TTPLFLR Ifull-book.pdf> (mocnennee noceenue — 20 despanst 2018 r.); Lai E. Updates on
Third-Party Funding in Singapore and Developments in Mediation (21 April 2017) <https://
singaporeinternationalarbitration.com/2017/04/21 /updates-on-third-party-funding-in-sin-
gapore-and-developments-in-mediation/> (mocnenHee nocenieHue — 20 despans 2018 1.).

’ Practice Note PN — 01/17 (31 March 2017) on Arbitrator Conduct in Cases Involving Ex-
ternal Funding <http://www.siac.org.sg/images/stories/articles/rules/Third%20Party %20
Funding%?20Practice %20Note %2031 %20March%202017.pdf> (riocienHee mocemeHne —
20 despanst 2018 r.).

% SIArb Guidelines for Third Party Funders <https://siarb.org.sg/images/SIArb-TPF-Guide-
lines-2017_final18-May-2017.pdf> (mocneanee nocemienune — 20 despanst 2018 r.).
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nen o 6ankpotctBe. 14 uroHsa 2017 1. ObLT MPUHAT 3aKOH, JOIMYCKaIOIINit
DTJI B MexxayHApOIHOM apOUTpaxke M MpoLeaype Meaualuu ¢ MECTOM
paspeiueHus criopa B 'onkonre'. ®TJI Gosiee He sIBIIsIETCS maintenance Viav
champerty, KoTopble TpagulIMOHHO (10 1997 r. [OHKOHT SIBJIsLIICS OpUTaH-
CKOI1 KOJIOHMEI) paccMaTpUBaIUCh B KAYECTBE YTOJOBHOIO MPECTYIICHMUS
M IPaxkIaHCKO-IIPAaBOBOro AeiukKTa. @rHaHCHpyeMoe IO 00s13aHO pac-
KpbITh MH(GOpMaLuio o DTJI, TMYHOCTH CIIOHCOPa M OKOHYaHUU AeCTBUS
DTJI npoTUBHOI CTOPOHE U TpeTeicKoMy cyay. IloBeneHne CIIoHCOPOB
Oynet peryaupoBaTbcsi Komekcom mpakTUKU ST CITOHCOPOB (BKJII0Yast
BOMPOCHI MpeKpalieHus: GUHAHCUPOBAaHUS, BO3MEILEHUS PACXOIOB IPO-
TUBHOM CTOPOHBI U T.I1.) .

6. ITepcnektusbl DTJI B Poccuu

DTIJI B HacTos1IEe BpeMs He peryaupyercs B Poccun. [1pu 3ToM B onHOM
13 HanboJIee MOAPOOHBIX Ha HacTOS M MOMeHT padoT 1o MTJI ormeyaet-
Cs1, YTO POCCUIICKas IpaBOBasi CUCTEMa SIBJISIETCsT OJ1arOIPUSITHOM JIJIs1 €r0
pa3BUTHUST. DTO CBSI3aHO C TEM, YTO PACXObl HA y4acTUe B MEXKIyHAPOI-
HOM apOMTpaxe I10 O0LIeMY IIPaBUILy 3HAYMTEIbHO IIPEBBILIAIOT PACXOIbI
Ha CYIOIIPOM3BOACTBO B rOCYIapCTBEHHOM apOUTPaXKHOM CYJIe WIK B Cyie
obuieit opucaukunu B Poccun.

Hurepec k DTJI ormeyaercs 1 Ha rocygapcTBEHHOM ypoBHe. B arpere
2017 r. npencenatenb Coserta cyneit Poccuu B. MoMoTOB, BhICTyTast Ha
IV MockoBcKOM 10puandeckoM (popyMme, mpeaioxkuil pa3BuBaTh B Poccun
(mHaHcupoBaHue cyneOHbIX mporeccos’. Kpome toro, B ceHTsiope 2017 .

' Arbitration and Mediation Legislation (Third-Party Funding) (Amendment) Ordinance

2017 (Ordinance No. 6 of 2017).

? Legislative Council Brief (LP 19/00/16C) <http://www.legco.gov.hk/yr16-17 /english/bills/
brief/b201612301_brf.pdf> (mocnennee moceruenue — 20 despais 2018 r.); Nieuwveld L.B.,
Sahani V.S. Op. cit. P. 241; Jiwaji A. Hong Kong Approves Third Party Funding for Arbitra-
tion (16 July 2017) <http://arbitrationblog.kluwerarbitration.com/2017/07/16/hong-kong-
approves-third-party-funding-arbitration/> (mociaemnee nocenienue — 20 dbespais 2018 .);
Teo P. Hong Kong Passes Law to Allow Third Party Funding for Arbitration and Related Pro-
ceedings (7 July 2017) <http://www.bakermckenzie.com/en/insight/publications/2017/07/
hong-kong-thirdparty-funding/> (mocnennee nocemenue — 20 cdespans 2018 r.); Draft
Report. P. 143.

* Nieuwveld L.B., Sahani V.S. Op. cit. P. 231.

Kyauioe B. 3amuta aBaHcoM: baHKaM MpeasioXUIN BKJIAIbIBATh IEHBTU B Cy/IeOHbBIC
npouiecchl rpaxaan (6 ampeinst 2017 r.) <https://www.rg.ru/2017/04/06 /banki-smogut-
investirovat-v-sudebnye-processy-pomogaia-istcam.html> (mocienHee moceiieHue —
20 despans 2018 1.).
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CTaJIo U3BECTHO O CyIeOHOM CIope, B KOTOPOM MHBeCcTOP BioxuI 500 ThiC.
py0. U mociie 3aKII04YeHNs] MEeXAY UCTIIOM M OTBETYMKOM MHPOBOTO CO-
mIaleHus noaydui 15 % ot nmepedyunciaeHHOM 110 HeMYy CYMMBI (10XO[1
MHBecTopa coctaBu 2,775 MiH py6.)'. O cBOUX IJIaHaX UHBECTUPOBATH
B cyneOHbIe criophl 10 KoHIiia 2018 1. He meHee 1 mupa py0. 3asiBrIT hOHI
NLF Group’.

Cpeau CXO0XUX MUHCTUTYTOB HEOOXOAMMO OTMETUTh BbI3bIBAIOIILYIO OYp-
HYIO JMCKYCCHIO IPO0OJIeMY YCTYIIKU IIpaB TPeOOBaHUS K MOTPEOUTENISIM
110 KPEeIUTHBIM IOTOBOpaM, a Takke (prHaHCHpOBaHNE OAHKPOTCTBA yupe-
OUTEIIMU (YYaCTHUKAMMU) IOPUAMYECKOTO Ui, Takke NTMCKYCCUOHHBIM
B POCCHIACKOM IIpaBe SIBJISIETCS BOIPOC O AOIYCTUMOCTHU «TOHOpapa ycrexar,
KOTIJIa BO3HArpaXKJeHue I0prucTa IMOCTAaBICHO B 3aBUCUMOCTD OT PE3y/IbTaTOB
paccMoTpeHus Aesia. B 1eaoM npu3HaeTcsi BO3MOXHOCTD BKIIIOUEHHUS B 10~
TOBOP YCJIOBUSI O «TOHOpape ycrexa» Ha OCHOBE 0011ieii HOPMbI O CBOOO e
norosopa (cT. 421 'K P®D)’. I1pu 3T70M OTHOIIEHHE CYyAeOHOI TPAKTUKU
K B3bICKAHUIO CYIeOHBIX PacX0[0B, OCHOBAaHHBIX Ha «TOHOpPApe ycrexa»,
B OOJIBIIMHCTBE CBOEM HeraTUBHOE'.

OrieHnBast BO3MOXHOCTb Mcrosb3oBaHust OTJI ¢ Touku 3peHust poccuii-
CKOTO TpaXkJIaHCKOTO MpaBa, HEOOXOAMMO pa3InyaTh OTHOILIEHUS 1) MeXIy
CITOHCOPOM U (PUHAHCUPYEMBIM JIMLIOM U 2) MEXIy CITOHCOPOM U MHBIMU
Kpenuropamu (puHaHCMpyeMOro Junia (Koraa CIIOHCOP OIJIauMBaeT okKa-

Kyauxoe B. Ick aBaHcoM: BriepBble cyneOHbli CIIOp BBIMTPAH 110 HOBOI cxeMe — Oe3 3aTpar
(18 centsiopst 2017 r.) <https://www.rg.ru/2017/09/18 /vpervye-sudebnyj-spor-vyigran-po-
novoj-sheme-bez-zatrat.html> (nocnenHee nocemenue — 20 despans 2018 r.). Beposir-
HO, (hrHaHCUpOBaHWE OBIIO OCYIIECTBICHO Uepe3 Platforma: WIEHTUIHBIN CIIOP YKa3aH
Ha caiite komranuu <https://platforma-online.ru/> (mociennee mocemenue — 20 des-
panst 2018 1.).

[0seghosuu B., Kapnose M. BHeliHee ¢hmHaHCUpoBaHUE CyneOHbIX crtiopoB B Poccun (2 ok-
1s16pst 2017 r.) <http://legalinsight.ru/vneshnee-finansirovanie-sudebnyh-sporov-v-rossii/>
(mocnennee nocemeHue — 20 dheppans 2018 1.).

’  Tocranosnenue [pesmmyma BAC PO ot 4 despaitst 2014 1. Ne 16291/10 ro gy Ne A40-
91883/08-61-820; mocranoBieHre AC CeBepo-3amnagHoro okpyra ot 6 Hosiopst 2014 r.
mo mey Ne A56-6239/2014. TIpoTuBOIOIOKHAST CyneOHast MPaKTUKa — MOCTAHOBJICHKE
KC P® or 23 gusaps 2007 r. Ne 1-TT «ITo ey o ipoBepKe KOHCTUTYLIMOHHOCTH TOJIO-
JKeHMi nmyHKTa 1 ctatbu 779 u nmyHkTa 1 crathu 781 I'paxknaHckoro Koaekca Poccuiickoit
Denepaliny B CBS3M C XKaqo06aMu 00IIECTBa ¢ OTPAHMYEHHOM OTBETCTBEHHOCTHIO ,, ATCHT-
CTBO KOPIHOpAaTUBHOI Oe30macHOCTU U rpaxkaaHHa B.B. MakeeBa».

* Onpenenennst BC P® ot 26 despans 2015 r. Ne 309-0C14-3167 1o neny Ne A60-
11353/2013, ot 25 mast 2015 . Ne 302-KI'15-2312 o nemy Ne A78-5912/2013; moctaHOB-
nerne MAC Ceepo-3anaaHoro okpyra ot 24 amnpesist 2012 r. o meny Ne A26-9551/2010;
noctanoBieHue AC IMoBomkckoro okpyra ot 1 utons 2015 r. Ne ©06-24039/2015 mo ne-
a1y Ne A65-30096/2013.
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3bIBa€MbI€ B CBS3M C (DMHAHCUPYEMBIM TPOLIECCOM YCIYTU IOPUINIECKUX
MpeacTaBuTes el (hMHaHCUPYEMOTO JIMLIA U PACXO/IbI 9KCIIEPTOB, CBUACTEIEH
U T.1.). Bropas kateropust OTHOIIEHU MOXKeT ObITh KBalu(UIIMpOBaHa
B KauecTBe MeperopydeHMsT UCITOTHEHUST (BO3I0XKEHUST (DMHAHCUPYEMbIM
JIMIIOM Ha CTIIOHCOpPA UCTIOJTHEHMSI CBOMX 00SI3aHHOCTEH 110 oIIaTe), KOTOpoe
B OOJIBIIIMHCTBE CJIyyaeB IOIMYCKAeTCs U He TPEOYeT coryiacusi Kpenuropa'.

OTHOIIIEHUS K€ MEXIY CIOHCOPOM U (PMHAHCUPYEMBIM JIULIOM T10 CBO-
€My 9KOHOMUYECKOMY COACPKAHMIO HAIIOMUHAIOT KpeauT’. Mexay TeM
KpeauTOBaHUE TPAIUIIMOHHO IperiojgaraeT MEHOBOM (KOMMYTaTHUBHBIN)
XapakTep, T.€. 9KBUBAJIEHTHBII 0OMeH OJlaraMu MKy yYaCTHUKAMU Tpa-
JKIAHCKOTO 000pOoTa, KOraa 00beM U COOTHOILIEHWE BCTPEUHBIX MPEI0-
CTaBJICHUI OIpeie/IeHbl B MOMEHT 3aKJII0ueHus1 orosopa’. Kpeaurop pu-
HaHCHUPYET 3aeMIIMKa B pacyeTe Ha BO3BPAT CyMMbI KpeInTa 1 MoJIydyeHue
JOTIOTHUTEbHOM BBITOIBI TTPY HAYUCICHUHU ITPOLIEHTOB.

B cBoro ouepenp OTJI nMeeT 0UeBMIHO PUCKOBBIN, aJleaTOPHBII Xapak-
Tep*: hMHAHCUPYEMOe JIIIO UMEET IIPaBo, a CIIOHCOP HeceT 00s13aHHOCTh

Cratbst 313 T'K P®; cm. Takxke: Poccuiickoe rpaxkmaHckoe rmpaBo: Yueonuk: B 2 1. T. 11:
Obs13atenbcTBeHHOE npaso / OTB. pen. E.A. CyxaHos. — M.: Craryt, 2011. C. 57—59 (aB-
Top ri1. 29 — E.A. CyxaHoB); /loroBopHOe 1 00s13aTeIbCTBEHHOE MPaBo (00LIast 4acTh):
rnocraTeiHblli KOMMeHTapuii K ctatbsiMm 307—453 I'paxknaHckoro konekca Poccuiickoit
Denepanuu [DnekrponHoe usnanue. Penakuus 1.0] / Ots. pen. A.I'. Kapaneros. — M.:
M-Jloroc, 2017. C. 101—115 (aBTopsl komMeHTapusi K ¢T. 313 'K P® — A.T'. KapareTos,
C.B. Capb6aru).

O KpenuTe B 9KOHOMHUYECKOM CMBICTIE CM.: Poccuiickoe rpaxiaHcKoe TpaBo: YUeOHUK:
B 2 1. T. II: O6s3atenscTBeHHOE TipaBo / OTB. pen. E.A. Cyxanos. C. 899—900 (aBTOp
1. 48 — E.A. Cyxanos). [IpumeuatensHo, uto NLF Group nipyu prHaAHCUPOBAHUU TIPO-
1ieccoB B Poccuu nipemiaraet ctpykrypupoBath cienku mo OTJI mo Moxenu nieccuu, of-
HaKo B TaKOM CJIy4yae IpaBoobiiagaresieM OyneT BBICTYIaTh CIIOHCOP, a He TiepBOHAYATb-
HBIi KpenuTop (cMm.: FO3egosuu B., Kapnos M. Yka3s. cou.).

Ilepbakos H.5. OCHOBHBIE MTOIXO/bI K ONIPEACIEHUIO IOPUANIECKOI MPUPOIbI «aeaTop-
HBIX» cIesioK // BectHuk rpaxmanckoro mpasa. 2006. T. 6. Ne 1. C. 70—87; On ace. Ane-
aTOPHbIC C/IEJIKU: MPABOBasi MPUPOJA U JOMYCTUMOCTh Cy/1eOHO# 3a1uThl: Te3nucsl Ha-
YYHOTO MCCJIeIOBaHMS K IyonuuHoi 3amute <http://m-logos.ru/img/Naychny doklad
aleatornie_sdelki.pdf> (mocnennee nocemenue — 20 despans 2018 r.); Cyamanosa T.H.
[TpaBoBasi mprpoza aneaTopHbIX JOTOBOPOB M UX MECTO B CUCTEME TPAXKAAHCKO-TIPABOBBIX
noroBopoB // Becthuk [1epmckoro ynuepcureta. FOpunnueckue Hayku. 2010. Boir. 3(9).
C. 140—150 <https://cyberleninka.ru/article/n/pravovaya-priroda-aleatornyh-dogovorov-
i-ih-mesto-v-sisteme-grazhdansko-pravovyh-dogovorov.pdf> (rmocneaHee noceiieHue —
20 deBpans 2018 r.); Madaeaesa T.®. AneaTtopHble T1O0rOBOPHI B CUCTEME PUCKOBBIX J10-
TOBOPOB B rpaxnaHckoM npaBe Poccuiickoit deneparuu: Juc. ... KaHI. I0pUI. HAyK. —
Tomck, 2014. C. 65—66.

He ciryqaitno omgnoit u3 dopm OTJI siyisieTcst cTpaxoBaHue (B Buje affer-the-event wiiu be-
fore-the-event), TpaIMIINOHHO OTHOCKMOE K JICaTOPHBIM C/ICJIKaM. AJIeaTOPHOM CIETKON

272



OuHaHcnpoBaHve apbuTpaxa TpeTbumn nuuamu (third-party funding)

1o pMHAHCUPOBAHUIO MPOLIECCa, OIHAKO B OTHOILIEHUU IIpaBa CIIOHCOpa
Ha I0JIy4eHHe YaCTU B3bICKAHHOM CYMMBI 10 apOUTPaXKHOMY PEIIEHUIO
M, COOTBETCTBEHHO, BBITOJbI UMEETCSI HEOIPEAEISHHOCTD 10 U3BECTHOIO
MOMEHTa BpeMeHMU'.

[To-BumuMoMy, B HacCTosIee BpeMsl IIPU MOAYUMHEHUN POCCUICKOMY
npaBy cornameHre o @TJI MoxeT ObITh KBAIM(PUIIMPOBAHO B KauyecTBE
HEIOMMEHOBAHHOTO J1I0roBopa’ (MMEIOIIEro K TOMY e UM IPOLECCyalbHO-
MpaBoBbIe acnekThl)’. [IpencranisieTcs, YTO MHOTOOOpa3ue U CKOPOCThb
Pa3BUTUS KPEAUTHBIX OTHOIIEHMIA, KOTAA MPaBo JIUILIb CTApaeTCs I0-
CIIETh 32 SKOHOMUYECKOM NeiCTBUTEIbHOCTbIO, IPEAOIPEACISIIOT UC-
MOJIb30BaHUE TIPU OTIAEIbHBIX BUIAX KPEAUTOBAHMS HEITIOMMEHOBAHHbIX
JIOTOBOPOB, HE SIBJISIOLIMXCS PAa3HOBUIHOCTBIO KPEAUTHOIO 1OroBopa’.
3a UCKIIIOYEHUEM YIIOMSIHYTBIX BBIIIE ITPOOJIEM C «TOHOpapaMu ycIrexa»
U, KPOME TOI0, MOTECTATUBHBIMM YCJIIOBUSIMU, aBTOP HE MOXKET IPEIIo-
JIOXKUTb MHBIE TTOTEHLIMAIbHbBIC BO3PAXKEHUsI IIPOTUB JOITYCTUMOCTH CO-
rnamenunit o MTJI o poccuiickomy TpaBy. AlieaTOpHBIN XapaKTep TAKUX
KPEAUTHBIX OTHOILLIEHU, 110 MHEHUIO aBTOpa, TAKXKEe HE JOJKEH CTaTh
MPUYMHOM HEraTUBHOTO OTHOLIEHUSI K HUM CO CTOPOHBI IPaBOIOPSIAKA,
MOCKOJIbKY LIMBUJIMCTHKE €1lle CO BPEMEH PUMCKOTO IIpaBa U3BECTHO 00

B LIMBWJIMCTUYECKON TOKTPUHE TMPU3HABATIACH U YCTYIKA MIpaBa TpeOOBAHUSI, TI0 TIOBOIY
KOTOPOTO MIPOUCXOMT PacCMOTpeHue fena B cyne (cM.: Casamve P. Teopust 00s13aTeIbCTB.
KOpunnueckuii 1 skoHoMU4eckuii ouepk / Ilep. ¢ dp. u Berym. cr. P.O. XanduHoii. — M.:
IIporpecc, 1972. C. 223-224).

CM. noapo6Hee 00 aneatopHbIxX caenkax: [lepoaxoe H.b. OCHOBHBIE TIOAXOIbI K ONpe/ie-
JICHUIO IOPUINYECKOI TIPUPOIBI AJIEaTOPHBIX CAETOK; OH dJce. ATIeaTOpHBIE CISITKU: TPABO-
Basi MPUPOJA U JOMYCTUMOCTD Cy[eOHOM 3alUThl: Te31chl HAyYHOTO UCCASIOBAHMS K ITy0-
JsmuHoit 3amute; Cyamanosa T .M. YKa3. cod.; Poccuiickoe rpakiaHCKoe MpaBo: YUeOHUK:
B 2. T. II: O6s13aresnbeTBeHHOE 1paBo / OTB. pen. E.A. CyxaHos. C. 48—49 (aBtop 1. 29 —
E.A. CyxaHoB); Madaeaesa T.®. Yxa3. cou.

bpaeunckuii M.HU., Bumpsanckuii B.B. loroBopHoe npaBo. KHura neppas: O611ue nojo-
KeHMs. 3-e u3j., ctep. — M.: Cratyt, 2011. C. 404 ci1.; Poccuiickoe rpaxkiaHCcKoe IpaBo:
VYue6onuk: B 2 1. T. II: O6s13arenscTBenHoe mpaBo / OTB. pen. E.A. Cyxanos. C. 139 (aB-
top § 1 m1. 31 — E.A. CyxaHoB).

CwMm. noapoGHee o mpolieccyanbHOM gorosope: Enucees H.I. [1paBoBasi mpupoa npoteccy-
anbHoro norosopa // B.A. Kabaros, C.H. Jlebenes: In Memoriam. COOpHUK BOCIIOMUHA-
HMUIA, cTaTeil, uHbIX MaTepraioB / Hayu. pen.: A.W. Mypanos, O.H. 3umenkosa, A.A. Ko-
ctuH; Cocrt.: A.M. Mypanos; Pen.: [1./]]. CaBkun; OTB. cekpetapb: F0.A. llabanuna; Kad.
MeXII. yacTH. U rpax. ipaBa um. C.H. JleoeneBa MITMUMO MU/ Poccuu. — M.: Craryr,
2017. C. 521-532.

Poccuiickoe rpaxkmanckoe mpaBo: YueoHuk: B 2 1. T. 11: O6si3atenbeTBeHHOE TTpaBo / OTB.
pen. E.A. Cyxanos. C. 912 (aBtop 1. 48 — E.A. CyxaHOB).
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ajjeaTOpHOM OoaMepeitHoM (MopckoM) 3aiiMe'. B mobom cityuyae Gosee
OIIpelIeJICHHO OTBETUTh Ha BOIPOC O TOIYCTUMOCTH corjamenuit o @TJI
MO POCCUICKOMY MpaBy OyneT BO3MOXKHO, KOTJa cynaeOHasi pakTUKa
B IOJIHOM Mepe CTOJIKHETCS C 9TUM (heHOMEHOM.

IpencrasisieTcs, 4TO B MEPCIIEKTUBE 110 Mepe pa3BuTust nHcTUTyTa O TJI
B POCCHIICKOM IIpaBe OyaeT HeoOXOonUMO MOMOIHUTE [1paBuia o Gecrpu-
CTPACTHOCTU M HE3aBUCUMOCTU TpeTeiicKux cyaeil (yrB. [Ipukasom Ilpe-
sugeHTa TITIT P® ot 27 aBrycra 2010 . Ne 39) B yacTu pacripocTpaHeHMs
Ha CIIOHCOPA TMOJIO0XEHUI 0 KOH(DJIMKTEe MHTEPECOB, a TakKe 00S13aHHOCTHU
1o packpsiTrio nHGopmanuu o TJI u crioncope. C yuyeToM 00CYKIEHUS
Ha 6a3e MuHiocta Poccun KoHuenuum perynupoBaHust pbiHKa ITpodeccu-
OHAJIbHOM IOPUANYECKOI TTOMOILIM’ HAa OCHOBE 3apy0eskHOT'O OIbITa TAKXKE
BO3MOXHO YCTAHOBUTD 3TMUECKME TPeOOBAHUS K IOPUCTaM, BOBICUEHHBIM
B OTIJI.

7. 3akiouenue

ITo muenuto aBropa, uHcTUTYT MTJI 11pM €ro yMesioM 1 OCTOPOXKHOM MC-
MOJIb30BAaHUM HECET OOJIbIIIe OIarONpPUSITHBIX, YeM HEraTUBHBIX MOMEHTOB
JUTSL yYAaCTHUKOB apOUTPaKHBIX pa30UpaTesIbCTB, apOUTPOB M apOUTPAXKHBIX
LICHTPOB, a TAKXKE CAMUX CITOHCOPOB. CTOPOHBI CIIOpPa MOIYIaroT BO3MOX-
HOCTb NpO(UHAHCUPOBATH JOPOTOCTOSIIUI MIPOLIECC U MIPUBJIEYb BBICO-
KOKJIACCHBIX IOPUCTOB B chepe apouTpaxka, padoTalolmmx Ha OCHOBaHUU
OOJILIINX TOHOPAPOB, TEM CAMBIM YBEJIMUMB IIAHCHI HA TTOOeay. ApouTpam
1 apOUTPaXKHBIM LIEHTPAM TaKxKe MOXET ObITh oOecIieueHa yruiata 6osee
BBICOKHMX apOUTpaskHBIX cOOPOB 1 ToHOpapoB. COOTBETCTBEHHO, OHU CMO-
TYT TIOCBSITUTh apOUTPaxy OOJIbIlle KAYECTBEHHOIO BPEMEHU U TTOJTYIUTh
JMOCTOITHOE BO3MEIIICHUE 32 YCIYTH 110 Pa3peIIeHUIO CIIopa U €ro aqiMUHU-
cTpupoBaHuio. CIIOHCOPHI PUCKYIOT MOTEPSATh BIOXKEHHbIC MHBECTUIINH,
OIHAKO TIPaBUJbHO MOCTABIEHHBIN 0TOOP (DMHAHCUPYEMBIX EJT MOXKET
TMPUHECTH CYIIECTBEHHBIN TOXOI.

Hamexammm o0pa3omM BLICTPOEHHAsT cructemMa oTHoweHui mo OTJI
TMO3BOJIUT HUBEJIUPOBATh €T0 BO3MOXHBIE HETaTUBHBIE aCIeKThI, CBSI3aH-
HbIe ¢ KOH(DIMKTaMU UHTEPECOB, Ype3MEPHBIM KOHTPOJIEM 3a IIPOIIECCOM
CO CTOPOHBI CITOHCOPOB U CYTSKHUYECTBOM.

Cyamanosa T.H. Yxa3. cou. C. 142.

[Mpoekt KoHuenumu perympoBaHust ppiHKA MPO(eCCHOHATBHON OPUINYECKON TTOMO-
mm <http://minjust.ru/deyatelnost-v-sfere-advokatury/koncepciya-regulirovaniya-rynka-
professionalnoy-yuridicheskoy> (nmociennee nmocemierue — 20 despans 2018 r.).
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OtHowenue K OTJI B pa3iuyHbIX PaBOMOPSIKAX SIBISIETCS HEOI -
HO3HAYHbBIM, OJJHAKO 3BYUYMT BCE OOJIbIIE TOJIOCOB B MOAAEPXKKY 3TOTO
MHCTUTYTA IIPU YCIOBUHU €ro pa3yMHOTO PeTyJIMPOBAaHUS UCKIIOUUTEb-
HO C LIeJIbIO M30€XaTh BO3MOXHBIX 3JI0YIIOTPeOIeHUIi. ABTOP BbIpaxKaeT
HaJexXJ1y, YTO POCCUICKOE ITPaBO 0JIarOCKJIOHHO BCTPETUT TaKylO HOBYIO
KOHCTPYKIIMIO MaTepUaJbHOTO U MPOLECCYyalbHOrO MpaBa U MpoBeIAeT
perjiaMeHTallMI0 COOTBETCTBYIOIIMX OTHOLIEHUIA 63 CYIIeCTBEHHBIX Or'-
paHUYeHU# U Meperndos.



COUNSELS’ ETHICS
IN INTERNATIONAL ARBITRATION

1ZABELLA PRUSSKAYA,
LL.M.,
Lawyer at Timofeev, Vahrenwald & Partners LLP

This article provides an introductory guide to the ethics of legal counsel
in international arbitration. It aims to present both theoretical and practical
approaches to current issues and possible developments in the field. Within,
we propose methods of addressing the issue of unethical counsel behavior in
international arbitration and explain problems with the traditional approach to
codification in the sphere of ethics.

Keywords: counsel ethics; ethics in arbitration; arbitral intelligence; ethics
code; counsel conduct.

O O

B cmamve ¢ meopemuueckoil u npakmu4eckoi mo4ex 3peHus paccmampu-
saemcsi npobaema SmuKu npedcmagumeneil 8 MejicdyHapooHom apoumpajice,
AHAAUBUPYIOMCS CA3AHHbBLE C Hell apOumpadicHas npaKmuxa u 00OKMpUHANbHbLI
nooxo0. Ilpedaazaromes mpu cnocoba peuierus npodaembl HeIMUHHO20 HOGede -
HUs 8 MeJHCOYHapoOHOM apbumpanice, u 006CHAMCs, NO4eMy MPAOUUUOHHbLI
n00x00 K Kodugukayuy 3mu4ecKux Hopm He Npeocmasaiemcs peatucmu4HbIM
Ha CO8DEMEHHOM Imane pasgumus MexcoyHapooHo2o apoumpaica.

Knroueswvie crosa: amuxa npedcmasumens; SMuKa 8 MexicoyHapooHoMm ap-
oumpasice; Kooekc aMuKU; nosedeHue npedcmasumens.

O O
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...One can generally prescribe ethical conduct only if
there is a sanction for noncompliance.
R.M. Mosk'

1. Introduction

The legal world is very small. It is like a state within a state, regulated not
only by certain national bodies, but also internally, by lawyers themselves’.
This pattern of self-regulation is unusual in comparison to most other profes-
sions, especially regarding the so far unshaken legitimacy and unchallenged
independence of lawyers’ organizations.

The world of arbitration has always been one of the least regulated. From
the start, arbitration proposed an alternative to traditional court proceedings.
This alternative, importantly, meant the adoption of much lighter external
regulations and the pursuit of a private rule-making path. However, arbitra-
tion became increasingly popular and so the need for more regulation arose,
especially in the area of professional conduct. In the past few years, the debate
over whether to take the opportunity to create an arbitration practitioners’
uniform regulation of ethics intensified’.

But what exactly is to be regulated? In this article, we will refer to «coun-
sels’ ethics» (or «legal ethics») not only as the rules governing the conduct of
lawyers in all professional functions, but also as the minimum standards of
appropriate conduct generally understood to apply within the legal profession.

' R.M. Mosk, Attorney Ethics in International Arbitration, Berkeley Journal of International

Law Publicist, Vol. 5 (2010), p. 32 <http://bjil.typepad.com/mosk_final.pdf> (last ac-
cessed — 20 February 2018) (citing: O.W. Holmes, The Path of the Law, Harvard Law Re-
view, Vol. 10 (1897), No. 8, p. 457—478).

In the United States, but translatable to most other legal systems:

«The legal profession is largely self-governing.

<>

The legal profession’s relative autonomy carries with it special responsibilities of self-government»
(ABA Model Rules of Professional Conduct, Preamble and Scope, [10], [12] <https://www.
americanbar.org/groups/professional_responsibility/publications/model_rules_of profes-
sional_conduct/model_rules_of professional _conduct_preamble_scope.html> (last ac-
cessed — 20 February 2018)).

To mention just a few scholar and institutional events where the topic was recently discussed:
«Twilight Issues in International Arbitration: In Search of an Applicable Law» (Paris Sciences
Po Law School, 19 October 2017); «Regulating Arbitration Ethics? A Conversation» (Center
for American and International Law, 14—16 June 2017); «Ethics in International Arbitration»
(ICC, 2325 June 2016); «Future of Ethics in International Arbitration Conference — What to
Expect» (Queen Mary Institute for Regulation and Ethics, 11 September 2014).
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The scope of the present article only covers counsel’s ethical conduct and will
not touch upon another big topic currently under debate: arbitrator’s ethics.
Unethical conduct may be defined as either a breach of an express ethical
rule, or a breach of the overall principle underpinning the rule, i.e. safeguard-
ing the interest of the client entrusted to the lawyer as a fiduciary. This is the
only workable definition we find in the context of international arbitration.

There are a few recurrent problems arising in the sphere of counsel’s
unethical conduct. After analyzing doctrinal approaches and a number of
international cases, we came to the conclusion that the majority of ethical
issues in international arbitration can be categorized as follows':

 improper counsel / arbitrator relationships (e.g., ex parfe communicating
or having a common financial interest);

« procedural unethicalities (e.g., tampering with evidence);

« unethical relations with the client (e.g., not updating the client on the
case status); and

« conflicts of interest (e.g., representing a client against a former client
in the same or a connected case).

The importance of ethics in arbitration is in contrast to its status in Rus-
sian or foreign legal doctrine, i.e. there has been very little interest. Despite
the fact that the problem of unethical conduct by counsel in international
arbitration has been a recurring issue over the last few years, not much has
been done about it in the international arena. International arbitration brings
together parties from various countries and legal systems. As such, one of its
core challenges is to provide a level playing field for all parties. This recog-
nizes the fact that parties may be subject to different domestic rules which
will impact their ability to compete in the legal process.

The topic of ethics in arbitration can be developed from two angles: ar-
bitrators’ ethics and counsels’ ethics. On one hand, international arbitration
institutions have already addressed for decades the question of arbitrators’
ethics. Recently, for example, two important codified guidelines for arbitra-
tors’ ethics were modified’. On the other hand, the question of counsels’ ethics
remains largely unaddressed and has been durably relegated to a secondary
issue. In many jurisdictions, it is not covered at all. Arbitration rules also do
not provide sufficient guidelines or regulations.

Please note that since there are many arbitration awards, which are not public, we cannot
label this classification as exhaustive.

? The ABA Code of Ethics for Arbitrators in Commercial Disputes and the IBA Guidelines
on Conflicts of Interest in International Arbitration reformed their old Code and Rules, re-
spectively.
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It is important to recall here that parties in international arbitration are
free in their choice of representative. Accordingly, in a dispute there are often
representatives subject to different ethical norms. This is closely related to
the nature of international arbitration and the character of disputes that are
to be resolved through arbitration mechanisms. Jurisdictions look differently
at the applicability of national and international codes of professional ethics
to international arbitration. Different ethical regulations in different jurisdic-
tions are potential grounds for procedural battles. Mostly, representatives of
the parties are lawyers obliged to follow the rules governing their professional
activities adopted in the jurisdiction in which they are admitted to practice.
Since the professional conduct regulations governing counsel to parties in a
dispute differ, a conflict might arise, which could negatively affect the process
and outcome of arbitration.

In addition to content, the rules may also differ in scope. Some jurisdictions
have provisions regulating the extraterritorial reach, imposing an obligation to
comply with the rules even when counsel is representing a party in a different
jurisdiction. Beyond that, the party whose counsel is subject to lower ethical
standards may gain an unfair advantage in the proceedings over the party whose
counsel is subject to higher ethical standards. Moreover, some national rules are
limited in that they do not cover the specificity of professional conduct before
international arbitral tribunals'. Academic research has shown that, when each
state (or even bar) applies its own disciplinary rules, counsels may be subject
to different standards in the same proceeding’. This is not fair.

However, superseding a licensed lawyer’s domestic ethical obligations by
a supranational body of rules may not solve the problem. In that vein, it is
also not satisfactory to rely on the rules of the seat of arbitration, as counsels
are generally not familiar enough with such local rules to use them as an ab-
solute reference. One solution could be to give local counsels the monopoly
to act at each particular arbitration seat as was recently the case in the United
Arab Emirates. However, as was discussed during the GAR Live Dubai, this
may be a setback to the effectiveness of arbitration and the access to dispute
resolution mechanisms by permitting only Emirati lawyers to act in cases
seated in the UAE under this new law’.

' Ch.B. Rosenberg & M.I. Khan, Who Should Regulate Counsel Conduct in International Ar-
bitration? (18 April 2016) <http://arbitrationblog.kluwerarbitration.com/2016/04/18 /who-
should-regulate-counsel-conduct-in-international-arbitration/> (last accessed — 20 Febru-
ary 2018).

G.B. Born, International Commercial Arbitration, Alphen aan den Rijn: Kluwer Law Inter-
national, 2009, p. 2318—2319.

More information available at: <http://gar.live/dubai2017> (last accessed — 20 February 2018).

279



Isabella Prusskaya

Parties to arbitration and arbitrators usually come from different jurisdic-
tions and legal systems. As such, it is far more useful to allow participation of
counsels with different legal background than it is to restrict participation to
counsel of the arbitration jurisdiction. This maintains arbitration as a truly
international process, and embraces the fact that the parties to the dispute will
also come with different perspectives, some of which may not be compatible
with the legal perspectives of counsel at the seat of arbitration.

A potential solution to resolve differences in counsel ethics is to find
a universal mechanism to regulate conduct of counsels in international
arbitration worldwide. It is not a secret that there is a relationship between
the legal system of a country and the attitude of counsel towards ethical
standards. Nonetheless, the international arbitral community is now in
need of international regulation over the ethical aspects of arbitration. This
mainly concerns parties’ counsels since arbitrators’ ethics and conduct are
now mostly regulated by institutional rules of arbitration, international
guidelines, and the national arbitration legislations of the most popular
arbitration seats.

Thus, our primary focus here is to analyze the current doctrine and case
law and to propose new ways of developing counsel ethics. We will focus on
specific precedents in order to determine whether problems of counsel ethics
are not only doctrinal but also known to international arbitration practice.
Moreover, we will also elaborate on the majority view regarding a uniform
international regulation of ethics in arbitration and describe the previous
initiatives undertaken to resolve the question of counsels’ ethics.

2. International Regulation of Counsels’ Ethics

The international arbitration community has been discussing the topic
of counsel ethics for several years now. The main debate is on the method of
regulating' the conduct of a counsel in an international context. The majority
agrees that the arbitration process should be grounded in international ethical
principles and the ethical standards should be high. This is underpinned by
the idea that unethical acts undermine the effectiveness and popularity of
arbitration as a high-level dispute resolution mechanism. In Russia, criticisms
of ethical principles in Russian seated arbitration have been voiced in the
past, which is one of the reasons why Russian parties trust foreign arbitral

1 . . .
Here we refer to some sort of «regulating» as a mechanism of solving the problem, not neces-

sarily a list of rules or guidelines (as we will see below, different possible tools are under dis-
cussion at the moment).
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institutions and counsels more than Russian ones. Effective ethical regulation
would make international arbitration more attractive and would help to
develop better practices of dispute resolution'. Of course, this is not only
a Russian or CIS problem; ethical issues of international proceedings should
be resolved at an international level. With that in mind, proposals for the
implementation of an international regulation have emerged. Interestingly,
some believe that such regulation should be based on different legal cultures
and take the form of a universal document in order to be effective in different
jurisdictions’. Conversely, some believe that despite all efforts to renew
counsel’s ethical standards, even new codified norms will not clarify the
ethical scope of arbitration in itself’.

2.1. Arbitrators’ Inherent Powers

Since it is quite challenging and not always efficient to rely on national
norms in the sphere of international arbitration, some international arbitral
tribunals resolve such issues based on their inherent powers. We decided to
retain a sample of proceedings in which a question of counsel’s ethics arose
in one or another way. Notably, these cases are mainly investment arbitration
cases, given that their level of publicity is higher due to the participation of
a state.

In Hrvatska Elektroprivreda, d.d. v. Slovenia*, the International Center
for Settlement of Investment Disputes (hereinafter — ICSID) tribunal had
to rule on whether or not it had the power to prevent a potential conflict

' A.S. Komarov, Obshchie nachala i printsipy mezhdunarodnogo kommercheskogo arbitrazha

i sovremennaya rossiyskaya praktika [ Fundamentals of International Commercial Arbitration
and Modern Russian Practice], in: A.I. Muranov & V.V. Plekhanov (eds.), Transgranich-
nyy torgovyy oborot i pravo: Liber amicorum v chest’ 50-letiya A.N. Zhiltsova [ Transnational
Trade and Law: Liber amicorum in Honour of the 50" Anniversary of A.N. Zhiltsov], Mos-
cow: Infotropic Media, 2013, p. 119—138.

T.V. Slipachuk, Voprosy etiki v mezhdunarodnom arbitrazhe [Ethical Issues in International
Arbitration], in: A.A. Kostin (ed.), Mezhdunarodnyy kommercheskiy arbitrazh: sovremen-
nye problemy i resheniya [International Commercial Arbitration: Contemporary Challeng-
es and Solutions]: Collection of Articles in Commemoration of the 80" Anniversary of the
International Commercial Arbitration Court at the Chamber of Commerce and Industry of
the Russian Federation, Moscow: Statut, 2012, p. 355—368.

*  A.C. Ortiz, The Importance of Ethics in the Role of Arbitrators, Revista Andlisis Internacio-

nal (RAI), Vol. 4 (2013), No. 7, p. 39—53 <https://revistas.utadeo.edu.co/index.php/RAl/
article/view/872/884> (last accessed — 20 February 2018).

* ICSID Case No. ARB/05/24, Order Concerning the Participation of Counsel (6 May 2008)
<https://www.italaw.com/sites/default/files/case-documents/italaw6289.pdf> (last ac-
cessed — 20 February 2018).
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of interest arising out of Slovenia’s choice of counsel. The tribunal had to
decide whether counsel David Mildon QC (Essex Court Chambers) could
represent Slovenia in further proceedings, as Slovenia’s opponent, Hrvatska
Elektroprivreda, presented a challenge on conflict of interest grounds. Mr.
David Mildon QC was added on the later stage of the proceedings when Allen
& Overy (the firm representing Slovenia) submitted its list of Paris hearing
attendees to the secretary of the tribunal. Claimant alleged that a conflict
of interest could arise because the president of the arbitral tribunal was a
door tenant at the Essex Court Chambers. The tribunal ruled that, although
there was no express provision in the ICSID Rules on how to deal with such
a situation, the tribunal had the inherent power to resolve the issue'. The
arbitrators further noted that it was within the tribunal’s power to preserve
the integrity of the proceedings and refuse the intervention of Mr. David
Mildon on behalf of Slovenia.

The same approach regarding the tribunal’s inherent powers was later
restated in the ruling by another ICSID tribunal in The Rompetrol Group N.V.
v. Romania’. In that case the tribunal once again underlined that, although
the ICSID Rules do not contain any explicit provisions allowing a tribunal
to rule on counsel conduct, this was one of the tribunal’s inherent powers.
Importantly, the tribunal in that case explicitly stated that power is limited
and should be used rarely. However, the tribunal refused to order the removal
of the counsel upon the respondent’s application which was made on the
grounds of there being potential bias on the part of the arbitrator. Surprisingly,
the respondent did not ask the tribunal to remove the arbitrator and elected
to challenge the claimant’s counsel instead. In the end, the tribunal expressly
refrained from deciding the limits of its inherent power and highlighted that
it was to be exercised only if there is a compelling need to safeguard the es-
sential integrity of the entire arbitral process.

These cases are examples of situations where arbitral tribunals did not
refrain from ruling on counsel conduct, even in the absence of express provi-
sions and powers. With regard to the legal basis for doing so, one can wonder
whether national and regional law on professional conduct can play a sig-
nificant role in such rulings. The answer can again be found in investment
arbitration cases.

Hrvatska Elektroprivreda, d.d. v. Slovenia, Order Concerning the Participation of Counsel,
1 33.

> ICSID Case Ne ARB/06/3, Decision of the Tribunal on the Participation of a Counsel
(14 January 2010) <https://www.italaw.com/sites/default/files/case-documents/ita0718.
pdf> (last accessed — 20 February 2018).
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For example, in the Fraport AG Frankfurt Airport Services Worldwide
v. The Republic of the Philippines decision' the claims arose out of the an-
nulment of a concession contract for the construction and operation of an
international passenger terminal in Manila airport. During the subsequent
investment arbitration proceeding the ad hoc Committee was faced with the
issue of disqualifying Fraport’s counsel, Mr. Schwartz (Paris and California
Bar member), who firstly appeared in the annulment proceeding on behalf
of Fraport’s opponent, the Philippines. The Philippines as a respondent
objected to Mr. Schwartz’s representation based on the fact that he had
already represented the Philippines in related proceeding. More precisely,
he «received the case file and discussed case strategy with representatives of
Respondent»’. Mr. Schwarz, however, objected to the respondent’s alle-
gation and denied prior representation of the Philippines. Furthermore,
Mr. Schwartz invited the representative of the respondent to «submit the
matter to the appropriate bar authorities»’. The ad hoc Committee noted
that it was not bound by any specific provision of the laws or professional
codes of any other jurisdiction, including Californian law on legal ethics or
the European Union Code of Conduct for Lawyers. Thus, the Committee
came to the conclusion that it could not prevent a party from having access
to the counsel of its choice in the absence of clear evidence of a prejudice.
Mr. Schwartz’s representation of Fraport was allowed.

These cases underline the existence of important practical implications
of counsel’s ethics in international arbitration. Another set of cases helps to
address intertwined question of the extent and form of sanctions on parties
or counsels for counsel’s unethical conduct. Important information may
again be derived from the review of arbitral awards.

In Generation Ukraine, Inc. v. Ukraine', the ICSID tribunal found the
claimant liable for the costs of the proceedings and ordered it to contribute
all costs the respondent had paid to ICSID (USD 265,000) and another
USD 100,000 to cover the respondent’s legal fees. The tribunal shifted the
respondent’s legal representation costs to the claimant as a sanction for
«convoluted, repetitive, and legally incoherent»> submissions and unsatisfactory

' ICSID Case No. ARB/03/25, Decision on Application for Disqualification of Counsel
(18 September 2008), <https://www.italaw.com/sites/default/files/case-documents/ital-
aw1325.pdf> (last accessed — 20 February 2018).

Ibid., [ 7 (quoting letter of 19 May 2008 to the Committee).
* Ibid., 8.

* ICSID Case No. ARB/00/9, Award (16 September 2003) <https://www.italaw.com/sites/
default/files/case-documents/ita0358.pdf> (last accessed — 20 February 2018).
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representation of the facts'. Initially, the Respondent had claimed costs of
USD 739,309.80. However, the tribunal found the cost submissions to be
«uncorroborated» and «vastly overstated»’.

In a relatively recent case, Croatia v. Slovenia, maritime border dispute
before the Permanent Court of Arbitration tribunal, Croatia produced the
transcripts of ex parte telephone conversations between the arbitrator appointed
by Solvenia and the Slovenian counsel’. Those ex parfe conversations were
on the issues discussed by the arbitrators in the ongoing arbitration. Croatia
contended that the conversations between the arbitrator appointed by Slovenia
and the Slovenian representative revealed that «the most fundamental prin-
ciples of procedural fairness, due process, impartiality and integrity of the arbitral
process have been systematically and gravely violated...», despite «the Terms of
Appointment provide[d] in Section 9.1 that ,,(t)he Parties shall not engage in any
oral or written communications with any member of Arbitral Tribunal ex parte in
connection with the subject matter of the arbitration or any procedural issues that
are related to the proceedings “»*.

The tribunal noted that it had the duty to safeguard the integrity of the
arbitral process’. In determining whether the process was affected by the un-
ethical behavior of the arbitrator and the counsel, the tribunal noted that both
resigned from their positions once their conduct was exposed. However, in its
final award the tribunal allocated arbitral costs in equal shares, since neither
of the parties requested the tribunal to make any other ruling®.

Thus, in the absence of a global counsels’ ethics regulation, some tribunals
have found themselves to be in a position to rule on counsels’ unethical conduct
based on their inherent power. However, tribunals are quite reluctant to sanction
counsels and question their unethical behavior unless it serves the compelling
need of safeguarding the integrity of the arbitral process.

Generation Ukraine, Inc. v. Ukraine, Award,  24.2.
> Ibid., 1 24.8.

Arbitration between the Republic of Croatia and the Republic of Slovenia, PCA Case
No. 2012-04, Partial Award (30 June 2016), <https://pcacases.com/web/sendAttach/1787>
(last accessed — 20 February 2018).

* Ibid., 1 80 (quoting letter of 24 July 2015).
° Ibid., T 183.

Arbitration between the Republic of Croatia and the Republic of Slovenia, PCA Case
No. 2012-04, Final Award (29 June 2017), | 1143 <https://pcacases.com/web/sendAt-
tach/2172> (last accessed — 20 February 2018).
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2.2. IBA Guidelines and Other Proposals on Uniform Set of Rules of Coun-
sel’s Ethics in Arbitration

There may be a risk to fairness and integrity of the international arbitral
process in situations where counsels are bound only by the standards of the
bar they are admitted to. Particularly, this could encourage clients to choose
counsels from a jurisdiction with «lower» ethical standards to benefit from
some sort of unfair ethical advantage. To solve this disparity, one of the most
popular ideas to restore ethical integrity in international arbitration is to create
a uniform code of ethics for counsel in international arbitration.

There has already been some work in this direction. The International
Bar Association (hereinafter — IBA) initiated the movement by appointing
a task force in 2008'. Its main goal was to investigate different aspects of the
potential implementation of a new standardized Code for Counsel Ethics
and, as such, a survey was produced to help determine the form, substance
and whether at all to formulate a new standardized code. This gave birth to
the IBA Guidelines on Party Representation in International Arbitration of
2013 (hereinafter — IBA Guidelines).

Most arbitration practitioners have praised the relatively recent IBA
Guidelines as a unified ethics document and support its endeavor to provide
a clear and transparent framework for arbitrators’. The production of the IBA
Guidelines was of unusual significance given that national legislations are
often not primarily aimed at codifying international legal practice standards.
However, a system in which a limited number of nationalities determine the
international standard risks unfairness. Consequently, the consolidation of
an international ethical standard for counsels, similar in that spirit to the
IBA institutional standard for arbitrators, might be part of the solution to
improve arbitration®.

To focus more on the IBA Guidelines, we note that they address the main
possible issues of party representation in international arbitration, e.g. com-

' IBA Task Force on Counsel Ethics in International Arbitration Survey (26 February 2013)

<http://www.ibanet.org/Article/NewDetail.aspx?Article Uid=610bbf6e-cf02-45ae-8c3a-
70dfdb2274a5> (last accessed — 20 February 2018).

Available at: <https://www.ibanet.org/Document/Default.aspx? Document Uid=6F0C57D7-
E7A0-43AF-B76E-714D9FE74D7F> (last accessed — 20 February 2018).

S.D. Orsi, Ethics in International Arbitration: New Considerations for Arbitrators and Coun-
sel, Arbitration Brief, Vol. 3 (2013), No. 1, p. 92—114 <http://digitalcommons.wcl.american.
edu/cgi/viewcontent.cgi?article=1036&context=ab> (last accessed — 20 February 2018).

* Ph. Peters, Can I Do This? — Arbitrator’s Ethics (9 November 2010) <http://arbitration-
blog.kluwerarbitration.com/2010/11/09/can-i-do-this-arbitrators-ethics/> (last accessed —
20 February 2018).
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munications with arbitrators, submissions, information exchange / disclosure,
witnesses and experts. As stated in the preamble of the IBA Guidelines, they
are not in any way displacing any mandatory rules, but are of a contractual na-
ture. Although tribunals, parties and counsels may use them, none are obliged
to do so. The use of the guidelines remains at their sole discretion. The idea
of the IBA Guidelines is to assist the parties by giving them a tool to use in
case an issue concerning counsel’s professional conduct arises.

Another example of an attempt at standardization worth mentioning is
the Hague Principles on Ethical Standards for Counsel Appearing before In-
ternational Courts and Tribunals (hereinafter — Hague Principles)'. A Study
Group established by the International Law Association (hereinafter —
Study Group) created them in 2010. The Study Group, led by prominent
academics, worked for a period of two years with the aim of identifying
and formulating the minimal ethical standard for counsel appearing before
international arbitral tribunals and courts’. Since the Hague Principles
were among the first initiatives in the field, they «represented a first step»
towards unifying ethical standards and principles for representatives before
international courts and tribunals. They were intended to stimulate debate
on the counsels’ ethics in the international community and to «contribute
to future developments»’.

The Hague Principles are non-binding but have the potential to apply to
any person before an international court or tribunal upon parties’ agreement.
They contain four concepts to be followed by international practitioners:
(1) fair administration of justice; (2) independence; (3) professionalism; and
(4) confidentiality. Specifically, the Hague Principles cover the following
problems: (1) relations with the client; (2) conflicts of interest; (3) relations
with the international court or tribunal; (4) presentation of evidence; and (5)
relations with the other participants of an international arbitration / litigation.

The other documents resembling the Hague Principles (e.g., the IBA
Guidelines) aim at assisting arbitrators in deciding on the counsel’s conduct.
The main difference between the Hague Principles and other comparable

Law & Practice of International Courts and Tribunals, Vol. 10 (2011), Issue 1, p. 6—15
<http://booksandjournals.brillonline.com/content/journals/10.1163/157180311x565151>
(last accessed — 20 February 2018).

Ph. Sands, The ILA Hague Principles on Ethical Standards for Counsel Appearing before
International Courts and Tribunals, Law & Practice of International Courts and Tribunals,
Vol. 10 (2011), Issue 1, p. 1-5 <http://booksandjournals.brillonline.com/content/journals
/10.1163/157180311x565151> (last accessed — 20 February 2018).

> Ibid., p. 1.
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documents is that the Hague Principles were intended to assist counsels in
case they are faced with a particular challenge and are not sure whether their
future action may be regarded as unethical.

Reference should be made to the Chartered Institute of Arbitrators (here-
inafter — CIArb), produced by a global professional membership organization
of alternative dispute practitioners. It surely represents another source of
a high interest in the sphere of counsel’s ethics in international arbitration.
In October 2009, CIArb issued a Code of Professional and Ethical Conduct'
(hereinafter — CIArb Code), which is only applicable to members. CIArb
Code was published pursuant to the CIArb Bye-Laws as a reminder of the
moral and professional principles which should govern the member’s conduct
at all times.

CIArb Code is a great example of a document making a difference in the
sphere of international arbitration counsels’ ethics: it provides an effective set
of disciplinary tools to be used in case of professional misconduct. However,
it is circumscribed to CIArb members and cannot serve as a unified regulation
for all counsels involved in international arbitration. Nonetheless, the CIArb
Code has been in effective use for almost eight years now and served in the
resolution of many ethics controversies. For example, in the famous CI/Arb
and Andriy Astapov case’ the CIArb’s Professional Conduct Committee ex-
pelled Andriy Astapov, a Ukrainian (Kyiv) lawyer, who claimed that he paid
a substantial sum of money to an expert in the course of ICSID arbitration
involving Kazakhstan, whereas he, in fact, transferred the claimed sum to
the offshore bank account of his law firm. Moreover, CIArb also ordered Mr.
Astapov to pay the costs incurred in course of this disciplinary proceeding in
the amount of GBP 25,000.

The idea of implementing a universal code of ethical conduct is sup-
ported by well-known scholars such as Mr. Gary Born. Specifically, it is
believed that «the best eventual resolution... would be through the development
of uniform international rules of professional conduct, applicable to counsel
in international arbitral proceedings»*. Although this sounds like a sensible

' Available at: <http://www.ciarb.org/docs/default-source/ciarbdocuments/guidance-and-

ethics/practice-guidelines-protocols-and-rules/code-of-professional-and-ethical-conduct-
october-2009.pdf?sfvrsn=6> (last accessed — 20 February 2018).

Chartered Institute of Arbitrators and Andriy Astapov, Decision of the Disciplinary Tri-
bunal (20 July 2015) <http://www.ciarb.org/docs/default-source/ciarbdocuments/about-
us/governance/Professional-Conduct/tribunal-final-decision-andriy-astapov-july-2015.
pdf?sfvrsn=0> (last accessed — 20 February 2018).

G.B. Born, International Commercial Arbitration, 2" ed., Alphen aan den Rijn: Kluwer Law
International, 2014, p. 2877.
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solution, we believe that there are very little chances for it to succeed in
practice. First, and most importantly, it would be hard to implement such
a uniform code effectively, unless it took the form of a binding instrument
approved and signed by a majority of jurisdictions like the New York Con-
vention. In a modern, highly divided world, this seems an impossible feat
to achieve. As such, the proposal must rest on the basis of non-binding dis-
cretional enforcement by the different institutions, which would eventually
undermine the instrument itself if tribunals are to implement it differently
or not implement it at all.

Second, even if such a code were to be successful, it would still have
significant downsides. For example, it would have little if any impact on
proceedings where the party representatives are not members of the legal
profession and the parties are representing themselves through in-house
counsels, which happens quite often in small proceedings and proceedings
involving states. Finally, such a code could bring even more confusion and
opportunities to obstruct the arbitration process with multiple grievances
and submissions and their additional time and costs.

2.3. Rules of Arbitral Institutions

In response to the ethics challenges, arbitral institutions have begun de-
veloping some guiding principles for arbitrations under their rules. This seems
to be a positive phenomenon, especially since arbitral institutions may give
tribunals real powers to regulate counsel conduct through their rules'.

Based on these considerations, it seems that arbitral institutions themselves
may bring about a real change by introducing rules governing the conduct of
counsel appearing before arbitral tribunals.

For example, the London International Court of Arbitration (herein-
after — LCIA) updated its Arbitration Rules (hereinafter — LCIA Rules) in
2014 and included an Annex for legal representatives participating in LCIA
arbitration’ (hereinafter — Annex). The Annex includes a mandatory set of
rules governing the conduct of counsel participating in arbitrations governed
by LCIA Rules.

' This is also supported by the Queen Mary / White & Case International Arbitration Survey

(see: 2015 International Arbitration Survey: Improvements and Innovations in International
Arbitration <http://www.arbitration.qmul.ac.uk/docs/164761.pdf> (last accessed — 20 Feb-
ruary 2018)), which indicated 35 % of respondents supported the regulating of counsel con-
duct through institutional rules.

Annex to the LCIA Rules: General Guidelines for the Parties” Legal Representatives
(Articles 18.5 and 18.6 of the LCIA Rules) <http://www.lcia.org/media/download.
aspx?Mediald=379> (last accessed — 20 February 2018).
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The Annex prohibits performance of the following activities: (1) obstruct-
ing the arbitration or jeopardizing the finality of any award; (2) making a false
statement to the Arbitral Tribunal or the LCIA; (3) knowing procurement,
reliance or assistance in the preparation of false evidence; (4) knowing con-
cealment or assistance in the concealment of any document / part of the
document ordered to be produced by the Arbitral Tribunal; (5) deliberate
initiation or attempt to initiate any unilateral contact relating to the arbitration
or the parties’ dispute with any member of the Arbitral Tribunal or with any
member of the LCIA Court (excluding the Registrar) making any determina-
tion or decision in regard to the arbitration without a written disclosure prior
to or shortly after the time of such contact to all other parties, all members
of the Arbitral Tribunal (if comprised of more than one arbitrator) and the
LCIA. Under Art. 18.5 of LCIA Rules the parties are to ensure that their legal
representatives are familiar and agree to comply with the Annex. In case the
Arbitral Tribunal finds an ethics violation, it can impose the following sanc-
tions provided in Art. 18.6: (1) written reprimand; (2) written caution as to
future conduct; and (3) any other measures deemed necessary by the tribunal
to maintain its general duties. The LCIA Rules provide a good set of ethical
norms. However, there are some flaws in their language', in particular that
they are of a suggestive rather than mandatory nature.

The Rules of Arbitration of International Commercial Disputes of the
International Commercial Arbitration Court at the Chamber of Commerce
and Industry of the Russian Federation (hereinafter — ICAC) in § 26(2)
provide that the ICAC bodies, authorized officials and the arbitral tribunal
may take relevant measures when a party’s representative fails to comply with
the ICAC Rules. For instance, the arbitral tribunal might take into consi-
deration the improper conduct of the counsel when deciding on distribution
of arbitration expenses, make a warning or offer the party opportunity to
appoint another representative.

As we have seen, no tribunal has been granted an explicit power to impose
sanctions, such as disqualification, under any of the current arbitral rules in
force.

2.4. Creation of an International Disciplinary Body
In contrast with the view that international rule making could be the
optimal solution, some believe that soft law will regulate ethics issues: it is

1

Chr. Bustos, Empty Rhetoric: The Failings of the LCIA’s Ethical Rules for Legal Counsel
and Alternatives, Yearbook on Arbitration and Mediation, Vol. 7 (2015), P. 315 ff. <https://
elibrary.law.psu.edu/cgi/viewcontent.cgi?referer=https://www.google.ru/&httpsredir=1&
article=1046&context=arbitrationlawreview> (last accessed — 20 February 2018).
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a matter of practitioners’ morals and reputation and should not be subject
to stricter rules'.

In this regard, some have proposed a model for effective «ethical self-
regulation», meaning regulation of professional conduct at an international
level within both new or existing arbitral procedures and structures’.

The creation of International Arbitration Ethics Council or another in-
ternational body capable of supervising and assessing ethical issues in in-
ternational arbitration seems to be an effective tool for the regulation of
counsels’ ethics. Although such a council would not be sanctioning counsels
or issuing orders, it would be comprised of the world-renowned specialists
with extensive knowledge and experience in international arbitration. Those
specialists would be in a position to prepare opinions and recommendations
on the best way to implement ethical norms into national legislation and ar-
bitration rules. They could also prepare an annual review of arbitration cases
involving unethicality and the way it influenced the outcome of the case and
the proceeding in general. This would provide invaluable guidance for both
parties and counsels making strategical case decisions.

Moreover, since such a council would be composed of well-known inter-
national arbitration practitioners from all around the world, it would be in
a position to make counsels from different legal cultures familiar with ethical
norms of other cultures. This would help with the overall development of
arbitration and cultural tolerance among the arbitration society.

Finally, it could also maintain a list of identified unethical behavior and /
or a corresponding list of representatives involved to help guide parties in their
choice of arbitrators and counsels.

There has already been a similar initiative in 2014 by the Swiss Arbitration
Association (Association Suisse de I’Arbitrage (hereinafter — ASA)), whose
President proposed a Global Arbitration Ethics Council. Reactions to that
proposal varied greatly from hostile to enthusiastic and lead to the creation of
an informal working group in November 2015, chaired by the ASA’. In Oc-

' E. Sussman, Part III. Ethics in International Arbitration: Soft Law Guidance for Arbitra-

tors and Party Representatives, in: L.W. Newman, M.J. Radine (eds.), Soft Law in Inter-
national Arbitration, NY: Juris Pub., 2014, p. 239—320.

C. Rogers, Ethics in International Arbitration, Oxford: Oxford University Press, 2014.

More about this initiative read in the article prepared by Sebastiano Nessi (Schellenberg Wit-
tmer) (see: S. Nessi, Creation of a Global Arbitration Ethics Council: The Swiss Arbitration
Association Declares That Time Has Not Yet Come (10 November 2016) <http://arbitra-
tionblog.practicallaw.com/creation-of-a-global-arbitration-ethics-council-the-swiss-arbi-
tration-association-declares-that-time-has-not-yet-come/> (last accessed — 20 February
2018)).
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tober 2016, the ASA working group released its findings on whether to create
Global Arbitration Ethics Council'. The main conclusion of the ASA working
group was that it was not the right time for such a global council initiative,
even though arbitration associations may still implement internal disciplinary
procedures to avoid concerns related to counsels’ misconduct.

3. Conclusion

To the great disadvantage of international arbitration as a dispute reso-
lution method, as of today, a counsel may act unethically without being
punished by the tribunal. In this case, the punishment may fall on the party
represented by such a counsel, for example in the form of a payment of all
the arbitral costs. Moreover, if the party approves the unethical conduct of
its representative, such counsel would most likely not be disqualified, unless
the party fires him or he decides to resign himself.

At the moment, the field of counsel’s ethics is in need of further develop-
ment. Such a development should bring an effective system of sanctions for
counsels’ misconduct. Without an effective mechanism of sanctions, even
the most brilliantly drafted codes or guidelines will be of little use. The most
useful sanctions would be those imposed by the tribunal or the administering
institution, who know better the case facts and particular counsel’s behavior.

It is also true that to regulate conduct of counsels the tribunal should
incorporate standards of behavior into procedural documents from the very
beginning of the arbitration. Especially, the ideal would be to give the tribu-
nal the power to issue regulations and sanctions regarding counsels’ ethics,
which would not be in conflict with requirements of national legislatures or
bar opinions. The most effective way to achieve this is through institutional
arbitration rules, which is already the case in one or another form for LCIA
and ICAC rules.

The other problem is that currently an unethical counsel’s behavior results
in sanctions falling back on represented parties, not counsels. For example,
the imposing of costs, disregarding of evidence and drawing of adverse in-
ferences will all have an adverse effect on the party’s case, not on the future
conduct or financial situation of the misbehaving counsel.

Consequently, there is a need for a new universal system of ethics regula-
tion with sanctions targeting counsels. However, we do not believe that a uni-

' More on that topic see: Too Early for Global Arbitration Ethics Council (ASA Working

Group) (5 October 2016) <https://uk.practicallaw.thomsonreuters.com/w-003-7751?trans
itionType=Default&contextData=(sc. Default)&firstPage=true&bhcp=1> (last accessed —
20 February 2018).
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fied code of counsels’ ethics will be a quick or effective solution. It may be
better to regulate through institutional rules and reputational consequences
for unethical behavior. Although the idea of a unified codification of counsels’
ethical rules is now dominating the arbitration community, we believe that
this is not the best possible solution to the problem. Instead, we propose a
change to the approach through the practical solutions below.

We believe that it would be more efficient to create an international guide-
line for arbitral institutions, which would suggest incorporating uniform
provisions into each set of arbitral rules. Either IBA’s task force or another
arbitration association or organization can come up with such provisions.
As a consequence, ethics norms would become a part of the procedural rules
applicable to arbitral proceedings. This would give arbitral institutions grounds
to uniformly control counsels’ ethics and subject all counsels in a particular
arbitration proceeding to the same set of rules. More specifically, such provi-
sions should not only include standards of conduct, but also provisions on
strict sanctions of unethical behavior.

Since there is a chance that arbitral institutions would not want to amend
their rules we recommend the creation of a special database of counsels
where parties, arbitral institutions, and state arbitration regulators could
report unethical conduct of identified arbitration practitioners. This, for
example, can be made in collaboration with the Arbitration Intelligence plat-
form (http://www.arbitratorintelligence.org/), the aim of which is to promote
transparency, accountability, and diversity in arbitrator appointments'. This
database would serve as a moral and reputational regulator. Since reputation
is of high importance in international arbitration, such a database could be
a great internal regulator on a «<name and shame» basis, without the need for
institutional support or other contributions.

' Once fully developed Arbitrator Intelligence aims to become a «non-profit, interactive infor-

mational network that increases and equalizes access to critical information in the arbitrator se-
lection process», which enriches its database through a questionnaire. At the moment Arbi-
trator Intelligence comprises information on approximately 3,000 arbitral awards and orders.
For more information, see: C.A. Rogers, The International Arbitrator Information Project:
From an Ideation to Operation (10 December 2012) <http://arbitrationblog.kluwerarbitra-
tion.com/2012/12/10/the-international-arbitrator-information-project-from-an-ideation-
to-operation/> (last accessed — 20 February 2018).



HE3AKOHHbIE AOKA3ATEJIbCTBA B MEXXAYHAPOAHOM
APBUTPAXE: BPEMA ANA EAUHbIX CTAHAAPTOB?

O.A. IIBETKOBA',
LL.M., agBokar, cTaplinii IOpuCT aIBOKATCKOTO OI0pO
«Eropos, Ilyrunckuii, ApaHacbeB U mapTHEPHI»

Hesakxonubie dokazamenbemea npedcmasasom yepo3y 04s MedcoyHapoo-
HO20 apoumpaxica, u Heobxoouma eOUHOOOPA3HAS NOAUMUKA NO BONPOCAM UX
donycmumocmu. Texyujee pecyauposanue u NpaKmuka He n03604510M 2060PUMb
0 HAAUMUU KAKUX-AUO0 CMaHiapmos, 0cmaeasis ux NOAHOCHbIO Ha YCMOmpeHue
apbumpos.

Dopmuposarue eduHbiX N00X0008 K 00KA3aMeNbCMBAM, NOAYYEHHbIM He-
3aKOHHbIM NYMeM, 8KAHUAS NPE3YMNUUIO UX HeOONYCMUMOCIU U YCA08UIL, NPU
KOmopuix u3 Hee Mo2ym 0blmb cOeAaHbl UCKAIYeHUs, 0ydem cnocobcmeosams
pazsumuro 601ee NPO3PAYHOL U NOCACO08AMENbHOU NPAKMUKU U NO360AUM
co3damp bonee uemkue OpUEeHMUPbL, NO360AAIOUUE HAXOOUMb 8 KalCOOM dene
bananc mexncdy nOUCKOM CRpAgedAU8oOCmU U 3aUumoll CMmopoH om nocsea-
Meabeme Ha ux npasa npu coope 00Ka3amenbcma.

Karouesoie crosa: mpemetickue cyosl; mMejncoyHapooHslil apoumpaxic,
WikiLeaks; coop dokazamenvcme; He3aKOHHble 00KA3ameabcmed, Hedony-

cmumble 00Ka3amenbcmea; 00nycmumocms,; eouHble CMaHoapmel.

O O

B cTatbe u3noxkeHbl COOCTBEHHOE MHEHUE W BBHIBOIBI aBTOPA, KOTOPhIE MOTYT HE COBIA-
naTh ¢ mo3uIMeit anBokarckoro 6topo «Eropos, ITyrunckuii, AcdaHacbeB U TapTHEPHI».
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ILLEGAL EVIDENCE IN INTERNATIONAL ARBITRATION:
TIME FOR A UNIFORM APPROACH?

OLGA TSVETKOVA,
LL.M., Attorney (Senior Associate) at
FEgorov Puginsky Afanasiev & Partners

Illegal evidence poses a danger to international arbitration, which is why
there is a need for a uniform approach to the issue of its admissibility. The current
regulations and their implementation don’t provide for a standard and leave it
wholly within the purview of the arbitrators.

Formulating identical policies towards improperly obtained evidence, includ-
ing a presumption against its admissibility and exceptions thereto, would lead to
a more transparent and consistent application of the rules and would establish
more well-defined criteria for creating a balance between the search for the truth
in each case and the infringement on the rights of the parties in the evidence
gathering process.

Keywords: international arbitration; WikiLeaks; evidence collection; illegal
evidence; inadmissible evidence; admissibility; uniform approach.
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1. ITocTanoBKa npooJiemMbl

CO0p 10Ka3aTeIbCTB SIBJISIETCS HEOThEMJIEMOI YaCThIO JIIOOOT0 pa3ou-
partesibcTBa U B OOJIBIIMHCTBE CIydaeB eIMHCTBEHHBIM CIIOCOOOM BBIMTPATh
neno. OIHAKO CIAMIIKOM PbSIHbIC MOMBITKY MOJYYUTh 3aBETHYIO MHGMOP-
MallMIO WIK MaTepHUaibl MOTYT IIPUBECTH HE TOJILKO K CYIIIECTBEHHBIM Ha-
PYILIEHUSIM B OTIENBHO B3ATOM nejie. B cBoem KpaiitHeM MpOSIBICHUU 3TO
BeIET K TpaHChOopMallui MHCTUTYTOB, TIpeIHa3HAYCHHBIX VTSI pa3pelieHUs
CIOPOB, B UCTOUHUK elile 00Jiee OCTPhIX KOH(MIUKTOB'.

MexayHapoaHasi apOuTpaXkHas MpaKTUKa MOCASIHMX JIET BhISIBUIIA B
B3aMMOCBSI3aHHbIE TEHACHIIUM:

1) B OTCYTCTBME €AMHBIX CTAHAAPTOB JOMYCTUMOCTU apOUTPBI CKIOHHBI
MPUHKMMATh BO BHUMaHUE, a MHOTIA U OCHOBBIBATh CBOU PELICHUST IIPAKTH -
YeCKU Ha JII00bIX 10Ka3aTeJbCTBaX;

2) UCTIOJIb3Ysl IIIUPOKOE YCMOTPEHUE apOUTPOB MO BOIIpPOCaM IOITy-
CTUMOCTH, a TAKXKE Pa3BUTHUE TEXHOJIOTUIi COOpa 10Ka3aTeIbCTB, CTOPOHBI
BCE yallle MPeACTaBISIIOT MaTepUalibl, ICTOYHUK KOTOPBIX KAK MUHUMYM
BbI3bIBAET OOJIBIINE COMHEHMSI.

OTCcyTCTBUE €AMHOOOPA3ZHOTO MOAX0a BeleT K (DOPMUPOBAHUIO HE-
npenckasyeMoi npakTuky. OLieHKa IMO3ULIMKU CTOPOHBI BO MHOT'OM 3aBUCUT
OT OOIIMX B3IJISIIOB apOMTPOB (KaK MPaBUIO, OCHOBBIBAIOIINXCSI HA CBOEM
HallMOHAJIbLHOM IpaBe) Ha JOIYCTUMOCTb TEX MM MHBIX 10Ka3aTeIbCTB.

MOoXHO BO3pa3uTh, UTO BTO HE SIBIISIETCS MPOOJEMOil B CUIIy caMoii
MPUPOIbI ApOUTPAKHOTO TPUOYHAIA, KOTOPBI CO3MAeTCsI ISl pa3pelleH st
KOHKPETHOTO CITOpa 1 B YMCJIO 3a/1a4 KOTOPOTO, B OTJIMYME OT FOCYIapCTBEH-
HOTO Cylia, He BXOAMT 00ecIieueHre eMHOIO UM IIPEeMCTBEHHOTO MOAX0/1a
K pa3pelleHUIO CXOXUX BOIIPOCOB, 0COOEHHO MPOLIECCYaIbHOTO XapaKTepa,
K KOTOPBIM OTHOCHUTCSI TOITYCTUMOCTbD JOKA3aTeIbCTB.

OnHako pa3BUTHE U IJIO0ATM3AIINS MEXIYHAPOIHOTO apOUTpaka Ay T
0o nyTH (OPMUPOBAHMS OIPEEICHHBIX O0ILIENPU3HAHHBIX CTAHAAPTOB,
B TOM YUCJIE YePe3 TaK Ha3bIBAEMOE «MSTKOE ITpaBo». [IpuMeHUTEBLHO
K IIpaBWJIaM IOKa3bIBaHUS IIPUMepOoM siBJistioTcst [1paBuiia MekmyHapoaHoit
accoumanuu opuctoB (IBA) mo nonyyeHuio 1okKa3aTeabCTB B MEXIyHa-
ponHoMm apoutpazxke 2010 r.” (nanee — I1paBuna /BA o nokazaTenbCTBax).

CM. nuckyccuto: Reisman W.M., Freedman E.E. The Plaintiff’s Dilema: Illegally Obtained
Evidence and Admissibility in International Adjudication // American Journal of Interna-
tional Law. 1982. Vol. 76. P. 737—753 <http://digitalcommons.law.yale.edu/cgi/viewcon-
tent.cgi?article=1722&context=fss_papers> (nocienHee noceuieHue — 10 ssuapsi 2018 r.).

> <https://www.ibanet.org/Document/Default.aspx? Document Uid=D93AED22-2A27-
4B1A-8455-D49711F66C18> (mociennee mocemenune — 10 suBapst 2018 1.).
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Kpome toro, B ciyyae ¢ HE3aKOHHBIMU JJOKA3aTeIbCTBAMU ITPOTUBOPE-
YUBBIC TTOAXOIBI APOUTPAKHBIX TPHMOYHAIOB 3aTParuBarOT HE TOJbKO YacT-
Hble TTpaBa. CTOUT NMPU3HATh, YTO MHOTAA PeUb UACT HE TPOCTO O HapyIlle-
HUW HOPM TIpaBa OTAEIbHOI CTpaHbl — CTaBSITCS ITOJ COMHEHNE OCHOBHBIE
MPUHIIMTIBI JIIOOOT0 pa3orpaTenbcTBa, a B PSAE CydyaeB U MEXXIyHAPOIHBIN
nyOJUYHBINA TOPSIIOK.

Llenb HacTOsIIIEH CTaThU — PACCMOTPETh BO3MOXKHOCTH 00JIee TTOCIen0-
BaTeJILHOTO IOAX0Aa K TTPo0ieMe He3aKOHHBIX 10Ka3aTeIbCTB B KOMMEpPUe-
CKOM apouTpaxe. J1ocTaTOuHO JIM TEKYLIMX MEXTYHAPOIHbIX CTAHAAPTOB
JMOITYCTUMOCTHU IoKa3aTeabcTB? JloKHA JIM CYIIeCTBOBATD MPE3yMITLIUS
HEIOIMYyCTUMOCTH HE3aKOHHBIX noKa3zaTeJbcTB? CTOUT JIM BhIpaboTaTh
oIpeneeHHbIe KPUTePUH, KOTOPBIMU MOTYT PYKOBOJCTBOBATHCS apOUTPHI
¥ CTOPOHBI TIPU UX OLIeHKe?

2. YTo noHUMAETCS Mo He3aKOHHBIMH JI0KA3aTEIbCTBAMH
B MEXKIYHAPOJIHOM apOuTpaKe?

TouHoe ompeneneHre He3aKOHHBIX 10Ka3aTeJbCTB, a TeM 0ojiee X
nepevyeHb CJIOXKHO BCTPETUTH MaKe B HALIMOHAJIBLHOM IPOLIECCYaTbHOM
3aKOHOMNATEIbCTBE B CUJTy MHOT000pa3usi (hopM 10Ka3aTeIbCTB U METOIOB
MX TOJTyYeHUs.

[TpuMeHUTETbHO K MEXAYHAPOIHOMY apOUTpaxy, Kak MpaBUjIo, CTO-
POHBI BOJIbHBI IIPEACTABISATh 10Ka3aTeIbCTBA B 1000 (hopMe, U pedb UACT
MMEHHO O He3aKOHHBIX MeToaax ux coopa. Takum oO6pa3oM, B IMPOKOM
CMBICJIE MOXKHO TOBOPUTD O JIFOOBIX TOKA3aTeIbCTBAX, MOJYYEHHBIX HEeTIpa-
BOMEPHBIM ITyTEM.

C TOUKM 3peHUs COnepKaHMsI T0Ka3aTeJbCTB HanboJjee CI0XKHbIE BO-
MPOCHI NOMMYCTUMOCTH B MEXKIyHAapOIHOM apOUTpake BOSHMKAIOT B CBSI3U
C HEMPaBOMEPHBIM TTOJTYYEHUEM 1 MCMOJb30BaHMEM MaTepUaIoB U UH-
(opmaiu ¢ orpaHUYEHHBIM JOCTYIIOM, K KOTOPOH MOXET OTHOCUTBHCS
rocyJapcTBeHHas TaiiHa, KOMMepuecKast, mpodeccroHallbHasI TaitHa, TaliHa
YACTHOM KU3HU U T.II.

HarnsaHslii npumep — MaTepuabl, MyoIMKyeMble Ha caliTe MEeXIyHa-
pOIHOI HeKoMMepuecKoli opranusauumn Wikileaks, KoTopble OTYYEHBI
13 aHOHUMHBIX ICTOYHUKOB U B pe3yJbTaTe yTeUKU TaHHBIX. Ha maHHbII
MOMEHT OMOJIMOTeKa OpraHU3aIuu COIEPXKUT, TI0 €€ CBEACHMSIM, OoJiee
10 MJTH JOKYMEHTOB', MHOTME M3 KOTOPbIX MOAMNAAAIOT MO PEXUM KOH-

' What is WikiLeaks (3 November 2015) <https://wikileaks.org/What-is-Wikileaks.htm]>
(nmocnennee nocemeHue — 17 nekabpst 2017 .).
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dunenumanbHocTU. OCcoOyI0 U3BeCTHOCTh Wikileaks monydun B CBI3U
¢ ony0JIMKOBaHUEM CeKpeTHOI nurmoMarndeckoii mepenvcku CLIA, nH-
(opmaliust U3 KOTOpOIi cTaja MIMPOKO UCIOJIb30BaThCS CTOPOHAMU KakK
B apOUTpaKHBIX, TaK U B CyAeOHBIX pa30upaTesIbCTBaX.

CylecTByeT MHOXECTBO APYTUX KAHAJIOB YTEUKU KOH(MUACHIIMATb-
Ho#t nHpopMmalmu. OIUH U3 IPUMEPOB — N0Ka3aTeIbCTBA, MOJyUYeHHbIE
B pe3yJibTaTe KMOSPIPECTYIUICHU, BKIIOYasl HepeaKue cliydan B3JIOMOB
CEpPBEPOB OpraHM3alni.

Hpyroit pacripocTpaHeHHBII MPUMEpP HE3aKOHHBIX 10KA3aTEIbCTB — 3TO
ayauo- WU BUAEO3AIMCH, CAeJIaHHbIEe 0€3 COoTjacusl yYaCTHUKOB, YTO BO
MHOTMX IOPUCIUKITMSIX HAXOMUTCS MO MPSIMBIM 3alIPETOM M TIPU3HAETCS
HE3aKOHHBIM.

B MexxmyHapomHoli TpakTHKe TakKe BbIACISETCS MpobiemMa coopa JoKa-
3aTEJbCTB C MPUMEHEHUEM rOCyIapCTBEHHOIO MPUHYXIECHUS. DTO OCOOCH-
HO TOKa3aTeIbHO B apOMTPaKHBIX MPOIIeccax M0 MHBECTULIMOHHBIM CITOpaM
¢ yyacTueM rocynapctB. Hampumep, Kak OTHOCUTBCSI K JOIYCTUMOCTH
MaTepuasioB U MH(OPMALINK, TTOTYIEHHBIX B pe3yJIbTaTe ONlepaTUBHO-PO-
3BICKHBIX MEPOIIPUSITUIA U CJICICTBEHHBIX NEMCTBUIA, €I COOpaHHbIE TAKUM
00pa30M 10Ka3aTeIbCTBA UCTIOAb3YIOTCS BIIOCIEACTBUY B MEXKIYHAPOIHOM
apObuTpaxe BHE KOHTEKCTA pacciaeaoBaHus?

AKTYaJIbHOCTh BOITIPOCA IMOBBIIIAETCS C POCTOM OOBUHEHUI B MCTIOJIb-
30BaHUU HEIIPaBOMEPHBIX CPEACTB cOOpa 10Ka3aTEAbCTB B MYOIMUHBIX
pacciaenoBaHusIX. M3 mocaenHUX MCTOPUIA: CIIelIMaJbHOTO MPOKypopa
CIIIA Pob6epTta Mioaepa 0OBUHSIOT B HE3aKOHHOM IMOJYYEHUU ThICSIY
3JIEKTPOHHBIX COOOIIEHUI YaCTHOTO M KOH(MUACHIIMAIBHOIO XapakTepa
B paMKax paccienoBaHus cBs3eli ¢ Poccueit mpe3anneHTCKOM KaMITaHUK
Honanbaa Tpammna. MoxXHO MpeAacTaBUTh JaJIeKO UAYIIUE TTOCIeNCTBUS
TaKUX UCTOPUI U MX MOTCHIIMAIbHOE BAUSIHUE HA Pa3BUTHUE MHCTUTYTA
JIOKAa3aTeIbCTB.

JaHHbIe TPUMEpPHI TPUBEACHDI TSI TOHUMAHUS IITUPOTHI MATUTPHI CITy-
yaeB, KOrIa MOXET BOZHMKHYTb BOIIPOC O MTOIMYCTUMOCTU 10Ka3aTeIbCTB
B CWJIYy MX HE3aKOHHOCTH. be3ycoBHO, ecTh U 60J1ee 0OUeBUIHBIE (DOPMBI,
B TOM YHCJIE€ BBIMOTATEILCTBO MPU COOpPE MOKA3aTeAbCTB WU MOJydYeHUe
CBUIIETEJIbCKUX IMOKA3aHUI MO JaBJICHUEM.

Bo Bcex paccMaTpuBaeMbIX CIyJasix pedb MOXET MITH KaK O MOJyIeHU!
JIOKAa3aTeIbCTB /151 KOHKPETHOTO pa3oMpaTesbcTBa, TaK U 00 UCIOIb30-
BaHUU B Ka4eCTBE J0Ka3aTeJIbCTB paHee COOpaHHOUN MH(bOpMaLIMI; KaK
JIMLIOM, COOPABIIIMM J0Ka3aTeIbCTBA CAMOCTOSITEIBHO WM C TIPUBJICYCHEM
TPEThUX JIUII (BKJIIOYAsl AETEKTUBOB), TaK U TPETbUM JIUIIOM, UCTIOIb3YIO-
LIMM Pe3yIbTaThl UY>KOTO «TPyIa».
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3. KakoBbI CTaHAapTHI IOMYCTUMOCTH J0KA3aTEIbCTB
B MEXKIYHAPOJIHOM apOuTpaKe?

HauuHast ¢ paHHMX 3TanoB pa3BUTHUS MEXIYHAPOIHOIO apouTpaxa
ObLIO MPU3HAHO, YTO MpaBUJIa TOKA3bIBaHUS B TAHHOI cepe OTIMYaloT-
Cs1 OT HAaLIMOHAJIbHBIX U (POPMUPYIOT OTIACIbHYIO CUCTEMY, HE3aBUCHUMYIO
OT KOHKPETHBIX cucTeM mpaBa’. Takke Ipr3HaBajaoCh, YTO MPU OTCYTCTBUU
CIIeLIMAJIbHOM TOTOBOPEHHOCTH CTOPOH TPUOYHAJI He CBsI3aH MPaBOBbIMU
HOpMaMH B OTHOLIEHUHU HEJIOMYCTUMOCTU KaKUX-JIMOO N0Ka3aTeIbCTB .
TpaguLmoHHO MeXAYHApOIHbIE TPUOYHAIBI He ObIJIM CKIIOHHBI UCKJTIOYATh
JI0Ka3aTeJIbCTBA HA OCHOBAHUM OOILMX MPUHIIMUIIOB JU0OO MpeablIyLieii
MEXIYHApOIHOM MM HALIMOHAJIbHOM MPAaKTUKU, €CJIU TOJbKO CTOPOHA
He J0Ka3aja, YTo MpY UX IPUHATUM OyIeT HapyIlleH TPUMEHUMbII IPOLEC-
CyaJibHbIi 3aKOH". JInGepabHbIi MOIXO0/ K TOIMYCTUMOCTH J0KA3aTeIbCTB
OOBSICHSIJICS B TOM UMCJIE IOTOBOPHO# MPUPOI0iIi MEXKIYHAPOIHBIX TPUOY-
HAaJIOB M UX OrpaHUYEHHBIMU ITOJTHOMOYHUSIMU®,

CoBpeMeHHOe 3aKOHOIATEIbCTBO O MEXKIYHAPOIHOM apOUTpaxe U Me-
JKIyHApOMHBIC apOUTPaKHBIE PErJIaMEHTHI MPEIyCMaTPUBAIOT IIIMPOKOE YC-
MOTpeHHUe apOMTPOB 110 BOIIPOCaM JI0Ka3biBaHMsl. Poccuiickoe peryimpoBaHye
MO3BOJISIET TPETEICKOMY CYy BECTH pa30MpaTe/IbCTBO TAKUM 00pa30oM, KaKoi
OH CYMTAET HaJJIeXalllMM, B TOM YUCJIe B OTHOILLIEHUU ONpeaeIeHMs 1Oy~
CTUMOCTH, OTHOCMMOCTH M 3HAUMMOCTH J10Ka3aTeIbcTB’. CXOXKUM 00pa3omM
PETYIMpPYET BOMPOC U 3aKOHOIATEILCTBO MHOTMX IPYTUX CTPaH, OCHOBAaHHOE
Ha TurnosoMm 3akoHe KOHCUTPAJI 0 MexxmyHapomHOM TOProBOM apOuTpaxe’.
DTOT Ke MOAXO0 TPUMEHSIETCSI B apOUTPaXKHbBIX perjlaMeHTax .

1

Lauterpacht H. The So-Called Anglo-American and Continental Schools of Thought in In-
ternational Law // British Yearbook of International Law. 1931. Vol. 12. P. 41.

Sandifer D.V. Evidence before International Tribunals. — Charlottesville: University Press of
Virginia, 1975.

> Ibidem.

Thirlway H. Dilemma or Chimera? — Admissibility of Illegally Obtained Evidence in Interna-
tional Adjudication // American Journal of International Law. 1984. Vol. 78. No. 3. P. 638.

ITynkr 2 cr. 19 3akona P® ot 7 utonst 1993 r. Ne 5338-1 «O MexkIyHapoIHOM KOMMeEpUe-
CKOM apOuTpaxe».

Crarbst 19(2) Tunosoro 3akoHa FOHCHUTPAJI npexycmatpuBaeT npaBo apoUTPaskHOTIO Cy-
114 BECTU Pa30UPaTEIbCTBO TAKMM 00pa30M, KOTOPBII OH CUMTAET HAIJICKAIINM, BKITIOUAsT
TTOJTHOMOYHSI Ha OTIpeJieJIeHHe TOITyCTUMOCTH, OTHOCUMOCTH, CYIIIECTBEHHOCTH 1 3HAUM -
MOCTH JIIOOOT0 10Ka3aTebCTBa.

CM., HanipuMep, cT. 27(4) Apoutpaxnoro pernameHta KOHCHUTPAIJIL, cr. 34(1) Apou-
TPaXXHOIO perjaaMmeHTa MeXXIyHapoaHOTO LIEHTPa 10 YPETryIUPOBAHIIO MHBECTUIINOH -
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[MpencrasisieTcs: 6€CCIIOPHBIM, UTO MOJHOMOYHUS 110 OIPEAeICHUIO
JOIYCTUMOCTH JII000r0 J0Ka3aTe/IbCTBA ITOApa3yMeBaloT IIpaBo TpUOyHaa
MCKJII0YATh T€ U3 HUX, KOTOPbIE OH MOCYMTACT HEAOIMyCTUMbIMU. HekoTo-
pbie apOUTPaKHbIC PETJIAMEHTHI MPSIMO 3TO MPEIyCMaTPUBAIOT .

Haubonee moagpodHoe perynupoBaHue BcTpedaeTcs B cT. 9(2) [1paBun
1BA o nokazarenbcTBax. ApOUTPHI BITpaBe UCKITIOUUTD JOKA3aTeIbCTBO B TOM
YKCJIe B CUJIY IOPUAMYECKOrO 3apeTa Uiv IPUBUJIETMH, KOH(UAESHIIMATBHO-
CTH, 0COOOT0 MOJIMTUYECKOTO I MHCTUTYLIMOHAIBHOIO 3HaYeHus. [IpaBuia
1BA o mokazaTeJbCcTBaX TAKKE MO3BOJISIIOT apOUTpaM UCKITIOUUTh I0Ka3aTe b-
CTBO M3 OOLIMX COOOpaXKEHUI CITPaBeUIMBOCTY 1 PaBeHCTBa CTOpoH. [1pu
3TOM apOUTPbI MOTYT PACCMOTPETh BOIIPOC JAOIYCTUMOCTH 10KA3aTe/IbCTBA
HE TOJIbKO IO XOJATalCTBY CTOPOHBI, HO U MO CBoeil nHuuMaTuBe. Eciun
apOUTPHI MPUXOASIT K BBIBOLY, YTO IIPU MOJYISHUHN T0KA3aTeIbCTB CTOPOHA
He BeJia ce0s TOOPOCOBECTHO, OHM MOTYT TaKKe YUUTHIBATh TAKOE MTOBEICHE
TIPU pacipeaeieHuy apouTpaKHbIX pacxonoB (cT. 9(7)).

OT/Ie/IbHBII BOIIPOC — KaKOE MPaBo MPUMEHSITh ITPU OLIEHKE IpaBOMep-
HOCTH 10Ka3aTesIbcTBa? B MOKTpHHE BhICKAa3bIBACTCS MO3UIIMS KaK B TIOJIb3Y
MpaBa MecTa apOMTpaka B CUIIY IIPOLIECCYaIbHOIO XapaKTepa BOIIpoca I0Iy-
CTUMOCTH’, TaK 1 B ITOJIb3Y IPUMEHMMOIO K CIIOPY MaTepUaIbHOIO IpaBa,
a TaKXXe JPYyroro mpasa, UMEIOIIETO TECHYIO CBSI3b C I0Ka3aTeJIbCTBOM'.
Hexkotopbie apOuTpaXkHbie perIaMeHThI IIPSIMO OCBOOOXKIAI0T apOUTPOB
IIPU PEIIEHUU BOIIPOCOB JOMYCTUMOCTH OT HEOOXOAMMOCTHU MPUMEHEHMS
HOPM O J0Ka3aTeJbCcTBaX Kakoro-in6o mnpapa’. Cratbs 9(2)(b) I[Ipasun
IBA o noka3zaTenbCTBax MO3BOJISIET apOUTpaM MPUMEHSITh JTI00bIe HOPMBI,
KOTOPBIE OHU COYTYT IIPUMEHUMBIMMU.

Taxum o6paszom, I1paBuia /BA o noka3zaTeabCTBaX 3aKJIaabIBaIOT OIpe-
NIeJICHHbIE OPUEHTUPHI B OTHOIIIEHUM HE3aKOHHBIX TOKA3aTeIbCTB B HOPMax

Hbix ciopoB (MLIYUC) (International Centre for Settlement of Investment Disputes
(ICSID)).

CwM., HaripuMmep, cT. 19.4 ApbutpaxHoro periameHTa CHHTamypcKoro MeKIyHapOIHOTO
apouTpaxHoro ueHrtpa (Singapore International Arbitration Centre (nanee — SIAC)), Ko-
TOpasi yCTaHaBJIMBAET MPaBO apOMTPOB MO CBOEMY YCMOTPEHMIO UCKITIOUYATh J0KA3aTelb-
CTBa.

Komapos B.B., Ilocopeykuii B.H. MexXyHapoHbIi1 KOMMepuecKuil apourpax. — X.: [1pa-
B0, 2009. C. 100 <http://library.nlu.edu.ua/BIBLIOTEKA/SAIT/FAKULTET%208/1/
Komarov.pdf> (nocnennee nocemernue — 17 nekadps 2017 r.).

Iunvkoe K. H. loka3zaTeabCTBa U J0Ka3bIBAHME B MEXKIyHAPOTHOM KOMMEPUYECKOM apOu-
tpaxe: Hayuno-mpaktnueckoe mocodue. — Kues: Ocsura Ykpaunsr, 2016. C. 266.

Hanpumep, npasuio 19.2 Apourpaxnoro pernamenrta SIAC.
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IOPUINYECKN HE00S3aTeIbHOTO, HO aBTOPUTETHOTO «MSITKOTO TpaBa». DTUM
peryaMpoBaHMe BOIIPOCa OTPaHUUMBACTCS, M apOUTPHI BIIpaBe U30paTh ISt
ce0s1 1000 MOIXO K TOITyCTUMOCTHU TTPEICTAaBICHHBIX UM 10Ka3aTeIbCTB.
B 1iesioM 310 HaxXOmMMTCS B pyciie TO CBOOOIBI, KOTOPOIi MOJIB3YIOTCS ap-
OUTPBI TIPU OMpEaeTCHUM ITpaBa, TPUMEHUMOTIO U K CYIIIECTBY CIIOpa B OT-
CYTCTBME COIJIaIIeHUsI CTOPOH. OQHAKO IUCKPEels apOMTPOB B BOIIpOcax
JMOITYCTUMOCTH IIUPE, TOCKOJIbKY MO3BOJISIET UM HE PYKOBOJICTBOBATHCS
KaKUMU-JIM00 oIpeneeHHBIMU HOpMaMU, ToJIarasich perMyIeCTBEHHO
Ha COOCTBEHHBIE MPEICTaBICHUs, a TAKXKE MPAKTUIECKUE COOOPaKEeHNS,
CBSI3aHHBIE C PUCKOM OTMEHBI apOUTPAKHOTO PEIICHUS MJIM OTKAa30M B €r0
WCITOJTHEHUH.

4. KakoBbI OIX0/IbI K HE3aKOHHBIM JI0KA3aTeJIbCTBAM
B MEXKIYHAPOIHO# NMPAKTUKE?

B MexxnyHapomHoli apOUTpaXKHOU MpakTuKe 3a nmocienHue 10—15 et
MPEACTaBJICH MOJIHbII CIIEKTP B3IJISI0B TPMOYHAIOB Ha MPoGJieMy He3aKOH-
HBIX JI0Ka3aTe/IbCTB — OT aBTOMATUYECKOTO IIPUHSITHUS 10 UCKIIIOUYEHUSI BCEX
HE3aKOHHO MOJIyYeHHbIX MAaTEPUAJIOB B CHIIYy HEAOIMYCTUMOCTH.

4.1. Hneecmuuyuontwie cnopul

[TprMepoM nepBOro Mmoaxoaa CiryskaT MHBECTULIMOHHBIE CITOPHI I10 ey
IOKOCa, B KOTOpbIX apOUTPHI MPSIMO CChUIAMCH Ha TMpeICcTaBIeHHbIS
uctuoMm Marepuansl Wikileaks'. B ToMm uncie Ha MX OCHOBaHUU ObLJT C/e-
JIaH BBIBOJ 0 TOM, yTO Ha aynuTopoB KOKOCa u3 Pricewaterhouse Coopers
0Ka3bIBaJIOCh IaBJIEHUE CO CTOPOHBI POCCUICKOTO IpaBuTeabcTBa. Cyst
10 OTCYTCTBUIO B apOUTPaKHOM PEIIeHUN KaKOro-JI1ubo aHajau3a mpueM-
JIEMOCTH UCITI0JIb30BaHUSI TAKUX JI0KA3aTeJIbCTB, UX JOMYCTUMOCTD IPE3t0-
MMPOBAJach.

MOKHO NIPUBECTU NIPUMEPHI MHBECTULIMOHHBIX CIIOPOB, B KOTOPBIX
TPUOYHAaJIbl TAKXKE HE KOMMEHTUPOBAJIM JIOITYCTUMOCTD IPEICTaBICHHbIX
marepuainoB WikiLeaks, 06xons1, omiHaKO, 3TOT BOIIPOC HA OCHOBAHUH TOTO,
YTO TOKYMEHTBI HE peJIeBaHTHBI IS JIeJia’.

' Cwm., Hanpumep: Hulley Enterprises Ltd. v. Russian Federation, UNCITRAL, PCA Case
No. AA 226, Final Award (18 July 2014), T 1186, 1189, 1199 u ap. <https://www.italaw.
com/sites/default/files/case-documents/italaw3278.pdf> (nocieaHee noceuieHue — 17 ne-
Kabpst 2017 1.).

Cw., Hanpumep: Kili¢ Insaat Ithalat Thracat Sanayi Ve Ticaret Anonim Sirketi v. Turkmeni-
stan, ICSID Case No. ARB/10/1; Opic Karimum Corp. v. The Bolivarian Republic of Vene-
zuela, ICSID Case No. ARB/10/14. B nene Conoco Phillips Petrozuata B.V. & Ors. v. The
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HMHoit monxon ObL1 BIOpaH apOUTpaMU B MHBECTUILIMOHHOM CITOpe
mexny Caratube n Kazaxctanom'. McTen npeactaBui epenucKy, moy-
YEHHYIO B pe3yJIbTaTe XaKePCKOI aTakM Ha MPaBUTEIbCTBEHHYIO KOMITbIO-
TepHYyIo ceTh KazaxcraHa u onmyOJMKOBAaHHYIO Ha caiiTe Mo Ha3BaHUEM
Kazakhleaks. TpubyHan, ccpuiasich cpenu nmpoyero Ha cT. 9 [1pasun /1BA
0 JI0Ka3aTeIbCTBAX, YUes HEOOXOIUMOCTb OOPLOBI ¢ KUOEPIPECTYITHOCTHIO
U TIpo0IeMy TIPUHSITUS KOHDUACHIINAIBHBIX MaTePUAIOB, TTOJTYYSCHHBIX
B pe3yibTaTe KMbepaTaky, HO TaKXKe COCJIaJicsl HA HEOOXOAUMOCTD Olie-
HUTb MHGOOPMAIIUIO U3 IMYOJIUIHBIX ICTOUHUKOB, KOTOPasi MOTEHIIMATbHO
CyIIECTBEHHA IJIsl iejla 1 UTHOPUPOBAHME KOTOPOI MOXET MPUBECTHU
K HeTIpaBUJIbHOMY PEIISHUIO.

B pesyabrare TpubyHan npumeHun guddepeHIMPOBaHHBIN TTOIXO/I.
JormycTuMbIMU ObLTM MPU3HAHBI TOJIBKO T€ MaTepUalibl, KOTOPhIE HE 3a-
IIMIIEHBI PEXKMMOM aIBOKATCKOU TaliHbI. BbbIJI0 yKa3aHO, YTO MX ITOCTO-
BEPHOCTb MOXKET OBITh OCITOPEHA OTBETUYMKOM ITOCTIC MPUOOIIEHUS K Iey.
[1Ipu 3TOM BBISIBJICHHME YYaCTUSI CTOPOHBI B HE3aKOHHOM ITOJTyYeHUM Ta-
KMX MaTepHuasioB, IO MHEHUIO TpUOYHaIa, U3MEHUJIO Obl OaJJaHC B MOJIb3Y
UX HEeIOMyCTUMOCTHU. YTo KacaeTcsl KOHGMUACHIIMAIbHBIX MaTepPUaJiOB,
TpUOYHAaJI yKa3aj Ha YHUBEPCAJbHBIN XapaKTep 3TOro peXXuMa 1 ero Impe-
BaJIMpOBaHUE Hal (paKTOM MyOJIMYHOCTH MOKA3aTeIbCTB, a TAaKXKe Ha TO,
YTO CTOPOHA HE MOXET CYUTATHCS OTKA3aBIIECHCA OT alBOKATCKOW TaHBI
JIaxe B cydyae yTeYKH COOTBETCTBYIOIIMX MaTEPHalOB U IMOCIECIYIOIIETO
OTKPBITHS TOCTYIa K HUM.

Ellle B omHOM MHBECTUILIMOHHOM criope — 110 ucky Methanex x CILIA —
peub I11a 0 TOKYMEHTaX, TTOJYYeHHBIX UCTIIOM C TTOMOIIIbIO IETEKTUBOB, KO-
TOpBIC U3yYaJI CONEPXKUMOE MyCOPHBIX 0AKOB Ha TEPPUTOPUU JIOOOHCTCKOM
komranuu B Kanudpopuuu. Mcrel ocnapuBai HE3aKOHHOCTh ACHCTBUM,
MOCKOJIbKY, IO €r0 MHEHUIO, MaTepuajbl HAXOAWINCH B OOIIIECTBEHHOM

Bolivarian Republic of Venezuela (ICSID Case No. ARB/07/30) rocynapcTBo npencraBu-
J10 Matepuansl WikiLeaks yxe nmocie BBIHECEHUST apOUTPaXKHOTO pelIeHusl, YTOObI 000~
CHOBaTh HEOOXOMMMOCTh TIepeCMOTpa apOUTpaMK CBOMX BBIBOIOB. TprOyHan oTKasas
B IIepeCMOTpe, He KOMMEHTHUPYST MaTepHalibl, OMHAKO B 0COOOM MHEHUU OIMH U3 ap-
OUTPOB yKa3zal Ha OOJIbIIYIO BaXKHOCTD [UJIs1 ieJia MPeACTaBIeHHON B HUX MH(pOPMaLUK
(cm.: Dissenting Opinion of Georges Abi-Saab (10 May 2014), 1 24, 64 <https://www.
italaw.com/sites/default/files/case-documents/italaw3121.pdf> (nmocienHee noceiue-
Hue — 17 nekabpst 2017 1.)).

' Caratube International Oil Company LLP & Anor. v. Republic of Kazakhstan, 1ICSID Case
No. ARB/13/13; cM. onrcaHue HeOIyOJIMKOBAHHOTO PEIIEHUS O PACKPHITUN JTOKYMEHTOB
ot 27 utonst 2015 1.: Ross A. Tribunal rules on admissibility of hacked Kazakh emails (22 Sep-
tember 2015) <https://globalarbitrationreview.com/article/1034787 /tribunal-rules-on-admis-
sibility-of-hacked-kazakh-emails> (rmocnenHee nocemienue — 17 nekabps 2017 1.).
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noctyrne. TpuOyHan mpu3Hai, 4YTo J0Ka3aTeIbCTBA MOJyYeHbI HE3aKOHHBIM
IyTeM U SIBJISIIOTCSI HEIOIIYCTUMbIMU, a Methanex — HapylIUBIIUM O0sI-
3aHHOCTb JJOOPOCOBECTHOIO MOBEAeHUSI, 0a30Bble IPUHIIUIIBI IPABOCYAMS
U CIIPaBEIJIMBOCTU. ApOUTPHI Jasiee MpU3HaIN, 4YTo Kak Tojbko CIIIA mo-
KazaJli prima facie, 4T0 1OKA3aTeJIbCTBA ObLIM ITOJIyY€HbI HE3aKOHHO, OpeMst
JIOKa3bIBaHMsI UX IOIMYCTUMOCTH TIePEILIIO Ha UCTIA, TIPEICTABUBIIETO TaKyie
nokazarenbeTBa. [loMrMMo He3aKOHHOCTH TTOJTYYeHUST MAaTepUaIOB, apOUTPHI
00paTU/IM BHUMAHUE Ha TO, YTO OHU HE SIBJISIIOTCS CYLIECTBEHHBIMU JIst
paspeleHus1 criopa. ApOMTPhI TAKXKE YKa3aJid, YTO IIPUHSITh T0KA3aTeIbCTBa
Methanex 661710 OBl aHAJTOTUYHO MPUHSATHIO HoKazateabcTB CIIA, ecu Ob
OHU IINMOHUJIN 33 UCTLIOM'.

B unBecTuuimoHHoM crnope Mexnay Libananco n Typuueii TpuoyHan
Kak pa3 paccMaTpUBaJl BOIIPOC O JOMYCTUMOCTH IEUCTBUIA FOCYy1apCTBa-
OTBETYMKA, MOJYUYUBIIEIO AOCTYI K KOH(DUICHIIMATbHOM TTepernucKe
HCTLA, BKJIIOYasl TIEPEMMCKY ¢ aABOKAaTOM I10 BoIpocaM apouTtpaxka. Ma-
Tepualibl ObLIM COOpaHbl HA OCHOBAHMU MPKUKa3a MECTHOTO Cyla B paM-
Kax pacciieoBaHusl, KOTOpOe, Mo 3asBieHuio Typuuu, HUKaK He ObLIO
CBsI3aHO ¢ apouTpaxkeM. Bo3pakas mpoTuB UX He3aKOHHOCTU, TypLus
CChlJIajlach B TOM YKCJI€ Ha MPaBO T'OCYIapCTBEHHBIX OPraHOB pacclie-
JIOBaTh MPECTYIJICHUSI, KOTOPOE He MOXET ObITh OTPAHUUYEHO B CBSI3U
C TeKyLIMM apOMTpaxkeM, a TaKXKe yKasblBaja, 4YTO He coOupajach Io-
JIy4aTh JOCTYII K KOH(MUACHIIMAIbHONI MepenucKe CreluaabHO IIs Lie-
Jieil apOuTpaxka WJIM MCIIOJbh30BaTh €€ TaM B KaueCTBE J0Ka3aTeJIbCTB.
IToka3zaresibHO, UTO MCTELl TPeOOBA HE MPOCTO MPUHSTh MPEAYIPEan -
TeJIbHbIE MEPHhI, 3allpellaoiue JaJlbHEUIINA COOp MIIM UCIIOJIb30BaHue
MOJYYeHHOI TaKUM 00pa3oM MHGOPMaLIMU, — OH IIPOCUJ TPUOYHaJ BbI-
HECTH pellieHUe 10 CIIOpY Ha OCHOBAaHMM TOJILKO paHee MpeacTaBIeHHbIX
JI0Ka3aTeJIbCTB.

ApOUTpBHI, TaK Xe KakK U B criope Mexny Methanex u CIIIA, cocnanuch
B TOM 4HCJie Ha 00513aTeIbCTBO JOOPOCOBECTHOTO MOBEACHUS CTOPOH
U CBOIO I0/Ipa3yMeBaeMy10 KOMIIETEHIIMIO 00eCIeUYUTh COOIIOACHUE ITO-
ro 006s13aTeIbCTBA. APOUTPBI OTAEIBHO OTMETUIM BaXKHOCTb YBaXXECHUS
KOHOUASHIIMATbHOCTU U aJBOKATCKOM TallHbl U HEIOMYCTUMOCTh MC-
MOJIb30BAaHUSI COOTBETCTBYIOILEH MH(POPMALIUK IIPU UHCTPYKTUPOBAHUU
Typuueit cBoux agBokaToB B apoutpaxke. bosiee Toro, apouTpsl caenanu
BBIBOJ O BO3MOXXHOCTH B TAKOM CJIydae IMPeayCMOTPETh MHbIE CAaHKIIUU

' Methanex Corp. v. United State of America, UNCITRAL, Final Award of the Tribunal on
Jurisdiction and Merits (3 August 2005), T 54—56 <https://www.italaw.com/sites/default/
files/case-documents/ita0529.pdf> (mocnennee nmocemenue — 17 nexadpst 2017 r.).
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MPOTUB HETOOPOCOBECTHOM CTOPOHBI, TOMUMO MCKIIOUEHUS J0Ka3aTeb-
CTBa, OJHAKO C y4eTOM 3aBepeHuil TypLHuMu B HEMCIIOIb30BAHUHU TIOJTY-
YeHHOM MHMOpMaLIMU BO3IEPKAIUCh OT IPUHATUS HaJbHEUIINX Mep'.

4.2. Cnopmuenstii apoumpaxicuolii cyo

HMHTepeceH monxon K HE3aKOHHBIM noKa3aTeabcTBaM CIIOPTUBHOTO
apoutpaxsoro cyna B JlozanHe (Court of Arbitration for Sport (CAS) /
Tribunal Arbitral du Sport (TAS)) (nanee — CAC). Cyn UCXOOUT U3 TOTO,
YTO MaTepHuasbl, MOJYyYeHHbIC HEITPAaBOMEPHBIM ITyTeM, aBTOMaTUYECKHU
He SIBJISIIOTCSI HEMOMYCTUMBIMU, TIOCKOJIBKY OH HE CBSI3aH MpaBUJIaMU,
MPUMEHUMBIMU K IIBEHILIAPCKUM CyIeOHBIM IpolieccaM. HarnsamHbii
npuMep — Jejo o B3sTKe wieHy McnonnurenbHoro komuteta FIFA B pam-
Kax XXypHaJIMCTCKOTO paccienoBaHus Sunday Times, Korna XypHaJIUCThI
3aIMcajiyd pa3roBop, B KOTOPOM IpejJiarajiy IeHbIW 3a FOJIOC B MOJIb3Y
3agBku CIIA Ha nnpoBenenue Yemmnuonara mupa 2018 r. DTo npuseo
K cankumsam FIFA, xotopsie uieH Komurtera ocriapuban B CAC. AHanu-
3Upys BoIpoc o ponyctumocTtu Bugeosanucu, CAC cociancst Ha MpUHIUTT
MOOPOCOBECTHOCTU M YBaxk€HUSI apOUTPaKHOTO Mpollecca, MPernsTCTBY-
IOIIMIi CTOPOHE HEe3aKOHHO I0JIy4aTh JoKa3aTejabcTBa’. OmHaKo aajee
CAC oOpaTui BHUMaHMe Ha To, uTo F/FA He yuacTBOBaJia B HE3aKOHHOM
3aMuCcy pa3roBopa, a 3HAYUT, C €€ CTOPOHBI HapyuieHuit He Ob1o. CAC
TaKKe MOoAaepKal BEIBOI O JOMTYCTUMOCTH A0Ka3aTeJabCTBa MyOIMYHBIM
WHTEpecoM B 00pb0e C KOPPYMILUEH, TPEeBAIMPYIOIIMM B JaHHOM Cy4yae
HaJ HapyLIeHHBIMU JUYHBIMU ITpaBaMU.

CAC Takxe BbIHEC pellleHre Ha OCHOBAHWU HE3aKOHHOI BUIEO3aITMCH
pasroBopa I10 CIIOPy O JOTOBOPHOM MaTue MEXIy YKPauHCKUMU DYyTOOIb-
HeiMU Kiyoamu «Kapratel» n «Metamunct». @enepaibHOMY TpUOYHATY
IIseitnapuu (Bundesgericht / Tribunal fédéral) BmocaencTBum nmpeacTosio
PEeUINTD, HapyIIaeT JIU 9TO MyOJIMYHBIN MopsinoK. Ero oTBeT: He HapyIaer.
DenepanbHbIil TPUOYHAT yKa3al Ha OOV MPUHIIUIT HENOMYCTUMOCTHU
HE3aKOHHO MOJIyYeHHBIX 10Ka3aTeJbCTB, OMHAKO MPU3HAI BO3MOXHOCTh
WCKJIIOYEHUI 13 Hero. B yacTHOCTM, OH MpU3HAaJ, YTO TpoliecCyaibHOe
perynupoBanue B LlBeiinapum (ct. 152(2) I'TIK IlIBeitiapun) mo3BojseT
MPU OLIEHKE TOIMYCTUMOCTU HE3aKOHHBIX T0Ka3aTeIbCTB YUMTHIBATh KaK

' Libananco Holding Co. Ltd. v. Republic of Turkey, ICSID Case No. ARB/06/8, Decision on
Preliminary Issues (23 June 2008), | 72—81 <https://www.italaw.com/sites/default/files/
case-documents/ita0465.pdf> (mocnenHee nocemenue — 17 nekaobpst 2017 1.).

> Amos Adamu v. FIFA, CAS 2011/A/2426, Award (24 February 2012) <https://arbitration-
law.com/sites/default/files/free_pdfs/cas_2011.a.2426_aa_v_fifa.pdf> (mocnennee moce-
meHue — 17 neka6ps 2017 1.).
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WHTEpPEC B IOMCKE MPaBAbl, TAK U HECOOXOAUMOCTD 32Tl 3AKOHHBIX MH-
TEePECOB, KOTOPHIE MOTYT OBITh HAPYIIIEHbl TAKUMU JOKa3aTeIbCTBAMU'.

4.3. Mexcdynapoonoie cyoot

Ipu vccaenoBaHUK MEXIYHAPOAHOM IMPAKTUKY TaKKe CTOUMT O0PaTUTh-
51 K MOIX0aM JIPYTUX MEXKITYHAPOIHbBIX TPUOYHAIOB K AOMYCTUMOCTU He3a-
KOHHBIX 0Ka3aTeJIbCTB, U B TIepBYI0 ouepenb MexayHapogHoro cyna OOH
(manee — MexayHaponHslii cyn). Kak u B ciiydae ¢ apouTpakem, cyabu
Me:kmyHapoaHOro Cy/ia IO3BOJISIIOT CTOPOHAM MPEACTaBIISATh 10Ka3aTe b~
CTBa MPaKTUYECKU B J1I000# popme. Camoe U3BECTHOE AEI0 B KOHTEKCTE
HE3aKOHHBIX nokasareiabeTB — Corfu Channel 1949 r.”, korna MexnyHa-
POMHBIN Cyd paccMaTpuBa criop Mexay Bennkoopurtanueit u Andanuei,
M3BECTHBIM KaK MHIUACHT B IposuBe Kopdy ¢ yyacTuem OpUTaHCKOIO
(ora. B nanHOM menie cynbu, aHAIM3UPYST OOBUHEHMST TPOTUB AJTOaHUU
B MMHUPOBAaHUU MPOJIMBA, IPUHSIM 10Ka3aTeJIbCTBA, KOTOPbIE ObLIU 10-
JyyeHbl BemkoOpuTaHueil B pe3yJibTaTe olepaiuu o pa3MMHUPOBAHUIO,
MPOBEJICHHOI C HApYIIEHUEM TePPUTOPUATBLHOIO CyBepeHUTeTa AJIOAHK Y.
Cyn mpu3Haa orepauuio He3aKOHHOM, ogHaKo pucyaui BeankoodpuTta-
HUY KOMIIEHCALIMIO ylliepOa, HAHECEHHOIO B pe3yJibTaTe IMTOBPEXICHUSI e
KopabJeit MuHamu. PellieHre BbI3BaIo HeMaslo CIIOPOB O CTaHIapTe IOy~
CTUMOCTH He3aKOHHBIX I0KA3aTe/IbCTB, BKJII0Yask BOBMOXKHOCTb TOJIKOBAHMS
BbIBOJa MeEXXIyHapOIHOIO Cylia B KaueCTBEe MPUHIIMIIA UX HEJOITyCTUMOCTH,
M3 KOTOPOIO, OJHAKO, MOTYT OBbITh C/eJIaHbl UCKJIIOUEHUSI B CUITy OCOOBIX
00CTOSATEIBCTB, TMO0, HA0OOPOT, MPE3YMITLUMU UX JOMYCTUMOCTH’, TNOO
yKa3aHusl Ha OTCYTCTBME CTaHAapTa KakK TakoBoro*. OTMedaercst U TO, YTO
AnGaHMs caMa He ocriapuBajia TOIMyCTUMOCTb TaKUX 10KA3aTe/IbCTB, T03TO-
My y Cyleil He ObLJI0 00s13aTe/IbCTBa paccMaTpuBaTh aHHbII Borpoc’. Yepes
30 neT rmocie mepBoro aejia MexxayHapoAaHblii cyn moTpedoBan B criope [ra-

' Federal Tribunal, Joined cases 4A_362/2013 and 4A_ 448/2013, Judgment (27 March 2014)
<http://www.swissarbitrationdecisions.com/sites/default/files/27%20mars% 202014%20
4A%20362%202013.pdf; http://www.swissarbitrationdecisions.com/sites/default/
files/27%20mars%202014%204A%20448%202013.pdf> (nocnennee noceieHune — 17 ne-
Kaops 2017 r.).

? Corfu Channel Case (Merits) (UK v. Ab.), 1949 1.C.J. 4 (Apr. 9) <http://www.icj-cij.org/
files/case-related/1/001-19490409-JUD-01-00-EN.pdf> (nmocnennee nocemenne — 17 ne-
Kabps 2017 r.).

> Reisman W.M., Freedman E.E. Op. cit. P. 747.
* Thirlway H. Op. cit. P. 632.
°  Ibidem.
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nian Hostages', uto0b1 VipaH BepHY/I MaTepuaibl, HE3aKOHHO MOJTy4YeHHbBIE BO
BpeMsI BTOPXKEHMST 1 3axXBaTa 3aJ10XKHUKOB B rocojibcTBe CIIIA B Terepane,
(bakTMYECKM MPU3HAB UX HEAOMYCTUMBIMMU.

5. Kakumu KpuTepusMH NMPENIaraeTcs pyKoBOACTBOBATbCS
NPH OIIEHKE JOMYCTUMOCTH HE3aKOHHBIX JI0KA3aTEIbCTB
B MEXKIYHAPOJIHOM apOuTpaKe?

ITpasuna /BA o noka3aTenbCcTBaX MpeaiaraloT UCXOAUTh U3 OOLLIETTPUHSI-
TBIX IPUHIIUIIOB CITPAaBEUIMBOCTU M PAaBEHCTBA CTOPOH B MEXKIYHAPOIHOM
apourpaxe. [TpolieccyalibHy0 100pOCOBECTHOCTD U CIIPaBEIJIMBOCTD pa3-
OMpaTebCTBa HA3bIBAIOT OIPAHUYMTEISIMU CBOOOIBI apOUTPOB B IPUHITUI
J0Ka3aTeJbCTB . OMHAKO naXe NpUBEACHHBIC IPUMEPhl U3BECTHBIX CITOPOB,
KOTOpbIE pACCMAaTPUBAIUCh ABTOPUTETHBIMU TPUOYHAIaMU, TIOKA3bIBAIOT,
YTO apOUTPHI TOJBKO B HEKOTOPBIX CJyYasiX IUIM IO IyTH OrpaHUYeHUI
B IIPUHATUN HE3aKOHHBIX JOKA3aTeIbCTB. B Ipyrux aenax aTv MpUHIAIIbI
B JIy4lleM cJiydae yYUThIBAJIKCh IIPU OLIEHKE TOIYCTUMOCTU. B MHBIX City-
Yasix He3aKOHHbIE 10Ka3aTeJIbCTBA MPUHUMAIMCh aBTOMAaTUYECKU U ObLIN
MOJIOKEHBI B OCHOBY apOUTPaKHOIO PEIIECHMSI.

Ha nporstxennu nonroro BpeMeH! CylIecTBOBAT KOHCEHCYC, YTO MEX-
TYHAPOIHBIM apOUTpaXk He NOJKEeH OBbITh CBSI3aH 00Jiee CTPOTUMU MOIXO0-
JaMHU K JTOIyCTUMOCTH 10Ka3aTeabCTB’. CTOMUT JIM MPOAOJIKATh €r0 MO~
JIepXuBaTh?

B 10KTpHHE BbICKA3bIBAJIMCh MHEHUSI, YTO OOLIME IPUHIIUIIBI HE MOTYT
3aMEHSTh CO0O0I MOJUTUKY AOMYCTUMOCTHU J0Ka3aTeabCcTB . [IpnunHoi
OIIMOKM HA3bIBAIOT HEMMOHUMAaHUE PeaIbHBIX 1IeJIeii OrpaHUYeHUsI TOITy-
CTUMOCTH, BBIXOASIIMX JAJIEKO 3a IIPeAe/Ibl CIIPaBeUIMBOCTU B KOHKPETHOM
pasoupaTenbcTBe. B mepBylo ouepenb peub UAET O MyOJUUYHOM MHTEpece
B 3alllMTe 0011IeCTBA OT HEIPaBOMEPHOI'O BMEILIATEILCTBA B JIMYHBIC ITpaBa
TIPU TIOTBITKAX COOpaTh J0Ka3aTeabCTBa JI00OM IIEHOM, YTO, B CBOIO OYe-
penb, BeAeT K HapyLICHUIO MEXIyHAPOIHOro MyOJIMYHOIO MOPSIIKA.

AHAJIN3 IPAKTUKKY CBUIETEIBCTBYET O TOM, YTO C 3TUM YTBEPKACHUEM
CJIeyeT COIJIAaCUThCS U JOIMYCTUTh HOBBIM KOHCEHCYC B OTHOIICHUM He-

' United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 1.C.J. 3 (May
24) <http://www.icj-cij.org/files/case-related/64/064-19800524-JUD-01-00-EN.pdf> (110-
cienHee mocenieHue — 17 nekadpst 2017 1.).

® Reisman W.M., Freedman E.E. Op. cit. P. 741.
’ Ibid. P. 743.
* Ibid. P. 744.
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3aKOHHBIX 10Ka3aTeJbCTB. OTCYTCTBUE KAKUX-JIMOO CTAHAAPTOB IIPUBEIIO
K TOMY, YTO B apOUTpaxe He JOCTUTHYTO 00IIee TOHMMaH1e HEOOXOIMMO-
CTU BHUMATEJIbHOM OLIEHKU AOIYCTUMOCTH HE3aKOHHBIX JI0KA3aTeJIbCTB Kak
TakoBOl. BMecTe ¢ TeM make B paMKax HallMOHAJIbHBIX TIPABOBBIX CUCTEM
MOAXOMbI K JIOITYCTUMOCTY MEHSUIMCh B OTBET Ha pa3BUTUE COBPEMEHHBIX
TEXHOJIOTUIA ¥ BO3POCILKE B CBSI3M C 3TUM PUCKU HaPYIIEHUI 3aKOHHbIX
TpaB Mpu cOOpe TOKA3aTEIbCTB' .

Bricka3bIBaJIMCh TaKXKe MAECH, YTO PellleHHe BOIIpoca JOMYCTUMOCTU
Heo0s13aTe/IbHO, [IOTOMY YTO TPMOYHAJIbI MOTYT I10J1araThCsl Ha Apyrue J0Ka-
3aresibeTBa’. OMHAKO BO MHOTHMX CJIydasix Takasi ajlbTepHaTHBa HEIOCTYIIHA,
IOCKOJIbKY «IMJIEMMa UCTLA»’ COCTOUT KaK pa3 B TOM, UTO IIpeCTaBIeHUE
HE3aKOHHOI'O J0Ka3aTeIbCTBA SIBJISIETCS €AMHCTBEHHON BO3MOXHOCThIO
CTOPOHBI 000CHOBATh CBOM 3aKOHHBIE TPEOOBAHMSI.

5. 1. Kakoii moscem 6b6imb HO8AS NOAUMUKA OONYCIMUMOCHIU HE3AKOHHBIX
dokazameavcme?

MUHUMAaJIbHBIM CTAaHIAPTOM IPEACTABIISIETCS 00S13aHHOCTh TPUOYHa-
JIa, CTOJIKHYBIIIETOCS ¢ IMMOTEHIINaJIbHO HE3aKOHHBIMM JOKa3aTeIbCTBAMMU,
00eCIeYnTh B3BELICHHbII 1 MOTUBUPOBAHHBII MOAXOM K MX JOITYyCTUMO-
CTU B KaxnoM ciydae. CTOpOHBI KaK MUHUMYM MMEIOT IIpaBO MOHUMATh
JIOTUKY, KOTOPOil PYKOBOJCTBOBAJIUCH apOUTPhI IIPU IIPUHSITUM OIpe/ie-
JIEHHOTO pellieHusI. DTOT MOAXO0/ TAKXKE MOXKET B OIIPEIeICHHOM CTeeH!
CITOCOOCTBOBATH MOCIEAYIONIECH NCITOJIHUMOCTH apOUTPaKHOTO PeIIeHUs
U YMEHbIIUTh PUCK €I0 OTMEHBI.

ApOUTPBI TOJKHBI OBITH BITPABE CaMOCTOSITEILHO MOIHSTH MPOOJIeMy
JOITYCTUMOCTHU 10KA3aTeJIbLCTB HA OCHOBAaHUU PAaCCMOTPEHHBIX ITUPOKUX
MOJIHOMOYMIA, MPEIOCTABICHHBIX HALIMOHAJbHBIM 3aKOHOIATEIbCTBOM
U1 apOUTpaKHBIMU PerjaMeHTaMM, a TaKXKe IoApa3yMeBaecMbIX MOJTHO-
MOYMIA MO 3alIMTe apOMTPaXKHOIO pa3dMpaTesbCTBa OT MPOLECCYaTbHbIX
370ynoTpeodseHunit’. JIpyroit Borpoc, MOTYT JIM CTOPOHBI TOTOBOPUTHCS
0 IIOIYCTUMOCTH JI0Ka3aTe/IbCTBAa, HECMOTPSI HAa HE3aKOHHBIN CIIOCO0 €ro

CwMm., HanipuMep, o peryrmupoBaHuu B [perun: Kaissis A. Exclusion of Illegally Obtained
Evidence in Greek Civil and Penal Proceedings — An Outline // Digesta Online Law Re-
view. 2015. P. 459 <http://www.digestaonline.gr/pdfs/Digesta%?202015/kaissis.pdf> (1mmo-
creaHee mocenieHne — 17 nekadpst 2017 1.).

Thirlway H. Op. cit. P. 638 (B KOHTeKCTe MPaKTUKKA MeXIyHapOIHOTO Cya).
> Reisman W.M., Freedman E.E. Op. cit. P. 749.

CM., HarTpuMep, BBIBOZIBI apouTpOB B: Libananco Holding Co. Ltd. v. Republic of Turkey, De-
cision on Preliminary Issues, { 78.
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nojydyeHusi. Takue ciydau CI0XHO IPeICTaBUTh, OJHAKO B JINTEPAType
BBICKA3bIBACTCSI MOJIOXKMUTEIbHOE MHEHUE TTO]T YCJIOBUEM, UTO 3TO HE HApYy-
LIaeT MyOJIMYHBIA MOPsI0K (HarpuMep, KOIa J0Ka3aTeIbCTBO MOIyYeHO
¢ TIpUMEHEeHNeM Hacuaus)'.

ITockoibKy 0aHOro (hakTa HAJIMUMS Y TPETCHCKUX CYI0B IIMPOKOIO
YCMOTPEHHUSI TI0 BOIIpocaM JOMYCTUMOCTH JOKa3aTeIbCTB HEIOCTaTOUHO,
YTOOBI 00ECEUNTh COATaHCUPOBAHHBII TTOAXO0/, CTOUT TAaKXKe PACCMOTPETh
Bompoc o (opMyIMPOBAHUU U O0JIee OMpeneIeHHBIX CTAaHAAPTOB U YCJI0-
BUI JOMTyCTUMOCTHU HE3aKOHHBIX 0KA3aTeIbCTB. DTO MOTJIO ObI HE TOJIb-
KO croco0CTBOBATh (POPMUPOBAHUIO OoJiee TTPO3pPavYHOIL, IpeacKa3yeMoit
U €IMHOOOPa3HOI MPAKTUKU, HO U ITO3BOJIUThH CTOPOHAM 3apaHee OLIEHUTh
MEePCIIEKTUBbI UCITOIb30BaHMUSI OIIPEIS/IEHHBIX T0KA3aTEeIbCTB, a B OTIE/Ib-
HBIX CJIy4asiX IPeaOoTBPATUTh HAPYILIEHUsI CTOPOHBI, KOTOpasi TIOHUMAET,
YTO COOP A0KA3aTEIbCTB HEIIPABOMEPHBIM ITyTEM MOXKET ITOBJICYb JIJIsI Hee
HeraTUBHbIE TIOCJIEACTBUSI.

5.2. Ilpesymnuus nedonycmumocmu

CTouT HayaTh ¢ IPOOJIEMBI IMPE3YMIILUMU JOMYCTUMOCTU. B oTinume
OT CcyJeOHOTO M0/IX0/1a, TOMYCTUMOCTb B MEXIYHAPOIHOM apOUTpax e mpe-
3I0MUPYETCS, U B KAYECTBE TAKOBOI'O IIPU3HAETCs J11000e 10Ka3aTeIbCTBO,
ecJIM TpUOYHAaJT He MOCYMTAET IPUMEHUMbBIM KaKOe-11M00 MPaBUIO, NCKIIIO-
Yalollee ero J0MyCTUMOCTb.

[Tpu 3TOM B Cllydae ¢ HE3aKOHHBIMM JI0KA3aTeIbCTBAMU OOJIBIIMHCTBO
CTpaH MHpa OrPaHUYMBAIOT UX JOIYCTUMOCTb B CUJIY IIPSIMOTO yKa3aHUsI
3aKOHAa WJIM BbIpaOOTAaHHBIX HAa €ro ocHoBaHuu npasuil. [Ipeacrapisercs,
YTO U B MEXIYHAPOIHOM apOUTpaKe OllieHKa He3aKOHHBIX 10Ka3aTeJIbCTB
JIOJKHA HAUMHATBCS C MPE3YMITLIMU UX HETOTTYCTUMOCTH.

MOHO 11 BBIBECTU MPE3YMITIINIO HEJOMYCTUMOCTHU U3 TIOJIOKEHU N
cT. 9(2)(g) IMpaBun IBA o noka3aTelbCTBaxX, MO3BOJISIONICH MCKITIOUUTD
JI0Ka3aTeJbCTBO U3 COOOPaKEHUI CIIPaBEVIMBOCTY U paBEHCTBA CTOPOH?
IIpencrasisieTcst, 4To KpaiiHe 1MpoKas (GopMyJIUpOBKa He MO3BOJISIET
cleiaTh SICHBII BbIBOM, M HEOOXOAMM 00Jiee YeTKUIA TTPUHLIMII.

He npuBener jiv 3TO K U3JIMIIIHE CTPOTOMY IOIXOAY B MEXIYHAPOI -
HOM apOUTpaxe U HOBBIM 3JI0YIIOTPEOJICHUSIM CTOPOH, KOTOPbIE OYIyT
ocrapuBaTh JOMYCTUMOCTb JII0O0T0 10Ka3aTeIbCTBA, HAIIPUMED, KOT/Ia eTro
HWCTOYHUK HEJIb3s1 TOCTOBEPHO YCTAHOBUTH?

[Tpu pa3zyMHOM OTHOLIEHUU apOUTPOB K OLIEHKE HE3aKOHHbBIX 0Ka-
3aTEJIbCTB C YYETOM BCEX OOCTOSITEILCTB CIIOpa MPE3yMIILIUs UX HEI0-

' [Muavkos K.H. Vxa3. cou. C. 267.
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MMYCTUMOCTH HE JOJIKHA MPUBECTU K aBTOMAaTUYECKOMY MCKIIIOUEHUIO
MaTepuajoB U3 neja. Y apOUTPOB OCTAIOTCS IIMPOKOE YCMOTPEHUE U MH-
CTPYMEHTHI, MTO3BOJISIIONINE OLICHUTh OajlaHC MEeXIy HEOOXOIMMOCTbhIO
CIIPaBeJIMBOrO pa3pellieHMsI CIIOpa U HeJAOIMYyCTUMOCThIO HE3aKOHHBIX
METOIO0B J1OKa3bIBaHUSI.

5.3. Kpumepuu ouenxu

PaccMoTpeHHBIe BbIlIE COOOpaXKeHUsT U MEXXAyHapoaHas IpaKTUKa
MO3BOJISIIOT C(hOPMYJIMPOBATH JiBa OCHOBHBIX KPUTEPUSI, KOTOPbIE MOTYT
MOMOYb apOMTpaM B OIIEHKE YKa3aHHOTO OajlaHca: HE3aKOHHOE yJyacThe
CTOPOHBI B TIOJIyYEHUH TOKA3aTEIbCTB (IOKTPUHA «UUCTBIX PyK») U 3HaUe-
HUE He3aKOHHBIX J0Ka3aTeIbCTB IS pa3pelleHus Cropa.

[MpuBeneHHas MpakTUKa CBUAETEILCTBYET O TOM, YTO B TEX CIydasx,
KOT/Ia HE3aKOHHBIE 10KA3aTeIbCTBa YUUThIBAIMCh TPMOYyHAIaMU, CTOPOHA,
TpeacTaBisiolIasl TakKue 10Ka3aTebCTBa, KaK MpaBUIo, He coBepllaia
HeIpaBOMEPHBIX ICHCTBUI MPU UX MOJYyYeHUU. B OOJBIIMHCTBE cyJyacB
peub Ij1a 0 MaTepuaiax, U3BJICYeHHbIX U3 MYOJMYHBIX UCTOYHUKOB, TAKMX
Kak WikilLeaks. EnviHOI MO3ULIMKA O TOMYCTUMOCTH TaKMX JOKA3aTeIbCTB
HET 1 Ha YPOBHE roCcyIapCTBEHHBIX CYyI0B, KOTOPbIE BbIPAXatOT IPOTUBO-
nosioxxHblie B3rsiabl'. Jlaxe cynbl B CIIIA, HEOTHOKpATHO 3asiBIISIBILIMX 00
yIpo3e HallMOHaIbHOM 0e30MacHOCTH co cTOpoHbl WikilLeaks, B psine ciy-
YyaeB MIPUHMUMAIOT MaTepHasibl JaHHOIO pecypca B Ka4eCTBE 10Ka3aTeIbCTB.
MOXKHO IPUBECTH MO3ULIMIO aMEPUKAHCKOTO cyaa 00 0TKa3e B UCKIIIoUe-
HUM MaTepualioB ¢ caiita Wikileaks o neny Bible v. United Student Aid
Funds Ha OCHOBaHUU TOTO, YTO CO CTOPOHBI UCTLIA HE ObLIO HApYIIeHUs,
TaK KakK COOTBETCTBYIOLIasi MH(OPMAILIMS yKe CONEepXKalach B OTKPBITHIX
HMCTOYHUKAX .

B nutepaType BbIcKa3bIBaeTCsl MHEHHE O TOM, YTO (hakTOp Hapy-
LIEHUsI CO CTOPOHBI JIMIIA, MPEACTAB/ISIONIEr0 HE3aKOHHO MOJIyYeHHbIe
JI0KA3aTeJIbCTBA, JOJIKEH SIBJISIThCS OTIIPABHOM TOUKOM JJIsi OLEHKU UX
nponyctumoctu’. TakuM oOpa3oM, TOKTPUHA «YMCThIX PYK» MMEET Ipe-
BaJIMpYIOlIee 3HAUCHUE 110 OTHOLIEHUIO K IPYTUM KPUTEPUSIM, U TOJIHKO

Cwm. nuckyceuto: Boykin J.H., Havalic M. Fruits of the Poisonous Tree: Admissibility of Un-
lawfully Obtained Evidence in International Arbitration // Transnational Dispute Manage-
ment. 2014. Vol. 12. Issue 5 <http://www.law.columbia.edu/sites/default/files/microsites/
clwa/CIAA/panel_2_evidence.pdf> (mocneanee noceienue — 17 nekadpst 2017 r.).

* Bible v. United Student Aid Funds, Inc., No. 1:13-CV-00575, 2014 WL 1048807, at *4 (S.D.
Ind. Mar. 14, 2014).

* Boykin J.H., Havalic M. Op. cit. P. 33.
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B CIy4yae HaJu4us HapylIeHUs] BOZHUKACT MPE3yMITINS HEAOTTYCTUMOCTH
JMOKa3aTeIbCTBRA.

OmHako JaHHbIN MOAXOM MPEACTaBISIETCS HEYHUBEPCAIbHBIM. Bo MHO-
TUX cliydasx (hakT ydacTHUsI CTOPOHBI B He3aKOHHOM ITOJIYYEHUM TO0Ka-
3aTeJIbCTB CJIOXKHO YCTaHOBUTH. Hampumep, B ciaydyae B3joMa CEpBEpOB
M TIOMMaJlaHusI COOTBETCTBYIOLIEH MHMDOPMAIIMY UM MaTePUAIOB B OTKPhI-
Thle UICTOYHMKM, HA KOTOPBIE CChUTACTCSI CTOPOHA, MCITOJIb3YIOIasi TaKue
MaTepHaJibl B Ipoliecce IMPOTUB OMITOHEHTa, (DaKT ee yJacTus BO B3JIOME
WJIM XOTS OBl yTeUKe TaHHBIX T0Ka3aTh HE BCETIa BO3MOXKHO.

Kpome Toro, ciemyeT mpu3HaTh, 4YTO AaXe MPU OTCYTCTBUM HE3aKOH-
HBIX OEHACTBUM NPEACTAaBUBIICH TOKA3aTEIbCTBA CTOPOHBI X IMPUHSITUE
MOXKET IMPUBECTH K CYIIIECTBEHHBIM HapyleHussM. Hampumep, TpuOyHabl
000CHOBAHHO CKJIOHHBI IIPUAEPKUBATHCS 00JIee CTPOrOro MoaX0aa B OT-
HOIIEHUHU AOMYCTUMOCTH MH(MOPMALIMU U TOKYMEHTOB, 3alIMIIEHHBIX
pPeXMMOM KOH(bUIESHINANIBHOCTU. B cilyyae Hamuuust mpu 3ToM 100poco-
BECTHOTO MCTIIa apOUTPaM MOXKET OBITb OCOOEHHO CJI0XKHO B3BECUTD, C OfI-
HOI CTOPOHBI, HEOOXOAMMOCTD MPENOCTaBIEHUST CTOPOHAM 3((HEKTUBHBIX
BO3MOXXHOCTEN [JISI TOKA3bIBAHUSI CBOEH MO3ULIMM, A C IPYrOM — MpaBo
MPOIIEeCCYaJbHOTO OMIMOHEHTa HA HEMMPUKOCHOBEHHOCTh KOH(MDUIECHIIN-
aJIbHBIX MaTepuanoB'.

HormycTuMOCTb 1 00beM PaCKPBITUST 10KA3aTeIbCTB, COACPKAIIMX MH-
(hopmaruio ¢ orpaHMYEHHBIM TOCTYIIOM, BBI3BIBAIOT B TEOPUM U TIPAKTUKE
MHOTO BOITPOCOB HE3aBUCUMO OT HAJIMUMSI ITPU3HAKOB HE3aKOHHOCTH U 3a-
CJIY>XKMBAIOT OTAEJIbHOTO aHAJIM3a, B TOM YMCJIe B KOHTEKCTE MPUMEHUMOTO
K OIpeesIeHUIO pexKuMa KOH(DUIACHIIMAIBHOCTH MpaBa. J1Jis 1eseit HacTo-
SIIEN CTaTbU TOCTATOYHO YIIOMSIHYTh, UTO cT. 9 [1paBun /BA o nokasaresb-
CTBax B KaUeCTBE OTIAEIbHBIX OCHOBAHUI IJII UCKITIOUEHUS 10KA3aTeIbCTB
CONEPKUT CCHUIKM Ha IOPUANYECKUM 3ampeT WU MPUBUIIEITUU, KOMMEpYe-
CKYIO UJIM TEXHUUECKYI0 KOH(DUICHINAIbHOCTD, TOCYIapCTBEHHYIO TaliHY
U TallHY MEXAYHApOILHOW OpraHu3aLuu.

[TpuBeneHHas MpakTUKa IMOKA3bIBAET, YTO IIPY PACCMOTPEHUM BOITPO-
COB, CBSI3aHHBIX C HE3aKOHHBIMHU 10KA3aTeIbCTBAMMU, apOUTPHI MOTYT MPU-
MEHSITh Pa3IMYHbIC TIOAXOIbI K UX TOITYCTUMOCTH, B TOM YHUCJIE MCKIIIOYast
TOJIbKO T€ TOKA3aTeJbCTBA, KOTOPHIC 3AIUIICHBI PEXKMMOM KOHDUICH-
uanbHocTU. Takke Bo3MoXkeH nuddepeHIIMPOBAHHBIN TTOAX0 K JOITy-
CTUMOCTH J0Ka3aTeIbCTB B 3aBUCHMOCTH OT BUAA KOH(UIECHIUATIbHOCTH.
Kaxk nmpaBuio, apoUTpbl 0CO00 BBIAEISIIOT MH(GOPMALIUIO, COCTABIISIOLIYIO
aIBOKATCKYIO TaiiHy, MpU3HaBas ee OOIIeMPU3HAHHYIO HEITPUKOCHOBEH-

Reisman W.M., Freedman E.E. Op. cit. P. 738.
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HOCTb 1 O€3YCIIOBHYIO 3aIIUTY MO CPABHEHUIO C APYTUMU BUIAMU KOH(pU-
JIEeHIMaabHOI nHbopMaLy'.

Takum obpazom, Hanuuue UHGOPMALIMU C OTPAaHUYEHHBIM JOCTYIIOM
SIBJISIETCSI CEPhE3HBIM (DaKTOPOM MPU OLIEHKE apOMTpaMM OajaHca MHTE-
pecoB. OnHaKo ecIu TpUOyHaJI YCTAHOBUT, UTO J0KA3aTEIbCTBO MOJYYCHO
CaMOM CTOPOHOI HE3aKOHHO, TO 0€30THOCUTEIBHO K COIEPXKAHUIO TAKOTO
JI0Ka3aTeabCTBA 3TO SIBJISIETCS CJIbHBIM JTOBOJIOM TIPOTUB OIPOBEPKEHMUS
MPe3yMILMU HeIoImycTUMOCTU. Kpome Toro, eciiu ObLI0 BISIBICHO He3a-
KOHHOE MJIM HeTOoOPOCOBECTHOE MOBENEHNE CTOPOHBI TTPY cOOpe ToKasa-
TEJBCTB, TO CTOUT COTJIACUTHCS C TIPAaBOM apOMTPOB MPEAYCMOTPETh MHbIE
CaHKIIMU 32 HapyIIeHE OCHOBHBIX MPUHIIUIIOB Pa30MpaTe/IbCTBa, BKIIOYAsT
MHCTPYMEHT PacXo/OB, a TAKXKe HETaTMBHBIX MTOCASACTBUI 1T TTO3ULIMU
COOTBETCTBYIOILIEI CTOPOHBI (HaIIpUMep, €CY CTOPOHA IBITACTCS TPeI-
CTaBUTh HE3aKOHHO TMOJIYYeHHYI0 MH(hOPMALIMIO Yepe3 OKa3aHUsI CBOETO
CBUIIETEJISI, apOUTPHI MOTYT PACCMOTPETh UCKITIOUEHUE UJIM HeTIPU3HAHUE
JI0KA3aTeIbCTBEHHOM CUJIbI TIOKA3aHUM TAKOTO CBUAECTES AAXKe B TOM 4aCTH,
KOTOpasi He OCHOBaHa Ha HEIPaBOMEPHO COOPAHHBIX CBEACHUSIX).

OnHako gaxe B 3TOM cIydae MPencTaBIsieTCs] HEOOXOIUMBIM PacCMO-
TPETh BOIIPOC O TOM, HACKOJIbKO TOTYyYeHHOE TAKUM 00pa30M J0Ka3aTeb-
CTBO CYIIECTBEHHO JIs1 pa3pelleHMsI Criopa MexXay ctTopoHamu. st atoro
CTOUT OMPEAENUTD: 1) MOTYT JIM T€ UJIK MHBIE OOCTOSITENIbCTBA OBITH yCTa-
HOBJIEHBI MUHBIMU JI0KA3aTeJIbCTBAMU; U 2) HACKOJIBKO 3TU 00CTOSITENIbCTBA
BaXKHBI [IJIs1 pa3peleHus: cropa. B psiae nen Bompoc 10MyCTUMOCTH Hesa-
KOHHBIX I0Ka3aTeIbCTB ObLI PEIlleH UMEHHO TaKM 00pa3oM, MOCKOJIbKY
TPUOYHAJIBI TPUXOAMIIM K BBIBOLY, YTO OHU B JIIOOOM CJTydae He TTOBJIUSIOT
Ha pelleHue 1o Jey.

OrnpeneneHre 3HaYCHUs 10Ka3aTeIbCTBA VTSI pa3pellieHus CIiopa MOXKET
SIBJISITBCSI 3aTPYAHUTEBHBIM, €CJTM BOTIPOC PEIIaeTCsl Ha MpeaBapUTeIbHOM
cTaauu, Tepel pacCCMOTPEHUEM Jesa T cylecTBy. [1oaToMy TeHaeHITMs
B apOMTPaKHOM MPaKTHKE HE BBIHOCUTD BOIIPOC MIPUHSITUS 1OKA3aTEIbCTB
B OTIEJIbHOE apOUTpakKHOE PeIIeHNe, a PACCMOTPETh €0, KOraa y apoOuTpoB
OyzmeT MoJIHOE TIPEACTaBICHHUE O CIIope, MPEACTaBIsIeTCS] 000OCHOBAHHOM,
TMOCKOJIBKY IO3BOJISIET OLIEHUTD BCE 10KA3aTeIbCTBA U PEIIUTDh, HACKOIbKO
MMEHHO HE3aKOHHOE T0Ka3aTeJIbCTBO MOXKET UTPaTh KITIIOUEBYIO POJIb.

Cwm., Hatipumep, aHanu3 B Caratube v. Kazakhstan (npuBonutcs 1o: Ross A. Op. cit.), BKITO-
yasi CChIIKY TpuOyHasia Ha petierue [lanatel topnos 1o aeny Three Rivers District Council
& Ors. v. Governor and Company of the Bank of England ([12004] UKHL 48) B 06ocHOBaHue
TIPEBATTMPOBAHMS PEXUMa KOHPUICHITUATLHOCTH KOMMYHHUKAIIUIT TOBEPUTEJIS C aIBOKA-
TOM HaJ IPYTMMU BUIaMU KOHGUICHIIMATHHOM WHGMOPMAINK, B TOM YKCiIe BpaueOHOM
TalHOIA.
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Bripaxaiioch ormaceHue, 4To MOCKOJbKY HE3aKOHHbBIN cOOp ImoKasa-
TEJbCTB TMPEACTABISCT YTPO3y MEKIYHAPOIHOMY MYyOJIUIHOMY TTOPSIIKY,
TO apOUTPaKHbIE TPUOYHATBI JOJKHBI BHUMATEIBHO OTHOCHUTBCS K TAKOTO
poJia MPOBOKALIMAM U CBSI3aHHBIM C HUMMU MOCJIEACTBUAM, KAKUM ObI BaK-
HBIM HU OBIJIO CaMO J1I0Ka3aTeJbCTBO'. YCTaHOBJIIEHUE CYLIECTBEHHOCTU
JI0Ka3aTeIbCTBA IS pa3pelleHNs Criopa AeCTBUTEIBLHO HE JOJIKHO BeUb
€ro aBTOMaTUUYECKYIO TOMYCTUMOCTh. TeM He MeHee TaHHbI KpUTepuit
MpeacTaBiseTcs KpaiiHe BaXKHBIM. B TaHHOM ciiydae TpuOyHaI MOXET
MPOaHaJIM3UPOBaTh, ITPEBBILIACT JIM 3HAYEHME J0KAa3aTeJIbCTBA 15T KOH-
KPETHOTO CITOpa CEPbEe3HOCTh HAPYLIEHU I MTPEACTABUBIIIEN €0 CTOPOHBI
1100 HEOOXOOMMOCTD 3alUMThI MPAB IPYroil CTOPOHBI MM MYyOJUYHbIX
MHTEPECOB.

5.4. Huvte gpaxmopot

I[ToMMMO OCHOBHBIX KPUTEPUEB OLIECHKH, CYIIIECTBYEeT MHOXECTBO (haK-
TOPOB, KOTOPbIE TPUOYHAJIbI, B 3aBUCUMOCTHU OT OOCTOSITEILCTB [Ie/1a, MOTYT
MPUHSTH BO BHUMaHUE MPU PELIEHUH BOIIPOCA O TOIMYCTUMOCTH HE3aKOH-
HOTO J10Ka3aTeJIbCTBa U KOTOPbIe MOTYT CKJIOHUTD Yallly BECOB B Ty WJIX
HMHYIO CTOPOHY.

Hanpumep, npemiaraioch pa3aeissTh CUTYallMd, B KOTOPBIX CTOPOHA
HE3aKOHHO TMOoJIyynsia 10Ka3aTebCTBa ISl 1ieJielf KOHKPETHOTo pa3oupa-
TEJILCTBA U B KOTOPBIX 3TH IeHCTBUS ObLIM COBEPILIEHBI B IPYTOM KOHTEKCTE
0e3 LIeJ M UCITOIb30BaHus B rpoliecce’. 3HauMMbIMU (DaKTOpaMu MOT'YT ObITh
XapakTep JAOIYIIEHHOTO HapyLIeHUsT WM HAJTMYKe BO3MOXHOCTH ITOJIyYUTh
JI0Ka3aTeabCTBa 3aKOHHBIM ITyTEM.

OTaenbHO CTOUT PACCMOTPETh (PaKTOp OCIaprMBaHUSI CTOPOHON 10-
CTOBEPHOCTU MUCTOYHMKA MPEICTABICHHbBIX 10KA3aTeJIbCTB. JJ0KHO Iun
YYUTBIBATHCSI ITPU YCTAHOBJICHUM JOITYCTUMOCTY HE3aKOHHOIO MaTepuaa
TO, OCITapUBaET JU Ipyras CTOPOHA ero 10cToBepHOCTh? Takoit Bompoc
BO3HUMKaJ, HallpuMep, B KOHTeKCTe cropoB ¢ yuyactueM CIIA, B KoTo-
PBIX IIPAaBUTEILCTBO HE KOMMEHTHUPOBAJIO TOCTOBEPHOCTh MaTepUajioB
WikiLeaks’.

OaHaKO HE3aKOHHOE JI0KA3aTeJIbCTBO SIBJISIETCS] HEIOIYCTUMbBIM He-
3aBUCUMO OT €ro JIOCTOBepHOCTH. KpoMe TOro, BBIBOI O JOCTOBEPHOCTHU
He BCeraa MOXHO ClieIaTh Ha CTaJIUM IIPUHSITHUS 10Ka3aTeJIbCTBA, IO3TOMY

Caratube v. Kazakhstan (npuBonutcst o: Ross A. Op. cit.).
Thirlway H. Op. cit. P. 631.

3

Cwm. muckyccuto: Boykin J.H., Havalic M. Op. cit. P. 33.
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JMIOCTOBEPHOCTD JOJIKHA OTHOCUTBCSI K KPUTEPUSIM OLIEHKU YXe IMpuoo-
LLIEHHBIX K ey MatepuaiioB'. [loMruMo 3Toro, Ha cTaguu pacCMOTPEHUS
JMOMYCTUMOCTH JOKA3aTeIbCTBA CTOPOHA MOXKET TAKTUYECKHU U30eTaTh KOM-
MEHTapHeB O €ro TOCTOBEPHOCTH, B TOM UHMCJIE €CJIU MoJlaraeT, 4To JoKa3a-
TeJIbCTBA HE peJieBaHTHBI 111 Aesia. CTOpOHa TakKe MOXKET MoJjiaraTh, 4YTO
apOUTPBI YK€ YBUIEIH OIpenesIeHHbIE J0Ka3aTeIbCTBA U MPUBJICUCHUE
BHUMaHUS K UX HEOCTOBEPHOCTU TOJIBKO YCHIMT (DOKYC Ha TAKMX MaTepH-
anax. B cBeTe aTOro apouTpsl MOTYT PACCMOTPETH BO3MOXKHOCTD PEIICHUS
BOITPOCA O JOIyCTUMOCTH JI0KA3aTeJIbCTB O€3 03HAKOMJICHUS C HUMU, a IIPU
HEOOXOIMMOCTU M3yUeHUs (HarpuMep, Ha TIpeaMeT HATUIUs KOH(MUIEeH-
LIMAJIbHOM MH(OpPMAIIUN) — PACCMOTPETH BOIIPOC O MPUBJICYCHNU IKCIIEpTa
IUUIST OLIEHKU MX COMEPXKAHMUSI.

6. BeiBoz

B nauvane 80-x rogoB XX B. Maiiki Peitaman u Dpuk ®@puaman mpe-
IOYTIPEXKIAIN, UTO «CYOblU U YUeHble Q0ANCHbL HAUAMb PA3BACHAMb NOAUMUKY
donycmumocmu 00Ka3amenbcma 8 mMejcoyHapoOHbIX apoumpaicHslxX pazou-
pamenscmeax»’. Criycts 35 J1eT 3T CJI0Ba OCTAlOTCS aKTyalbHbIMMU.

Heo0xonrm HOBBII KOHCEHCYC B PETYJIMPOBAHUYI BOITPOCOB HE3aKOHHBIX
J0Ka3aTeJIbCTB B MEXXAYHAPOIHOM apOUTpake, KOTOPbIA MOT Obl OBITh 3a-
kperuieH B [IpaBuiax /BA o nokazateabCTBax (HaIIpuMep, IMyTeM BHECEHUS
W3MEeHEeHU B cT. 9(2)) UM MHOM MEXIYHApOTHOM JOKYMEHTE.

Takoit KoHCeHcyC crmocoOcTBOBaJ ObI (POPMUPOBAHHUIO OOJIee Moce-
JIOBaTEJIbHOM M MPO3payHOii MPAKTUKM MO JaHHOMY BOIIPOCY, a TakXKe
YMEHBIIECHUIO YMCIIa cliydaeB oOpallleHusl CTOPOH K MOJA00HBIM J10Ka3a-
TEJbCTBAM.

Hapy1ieHre ocHOBOITOIararoIX MPUHIIMIIOB pa3oupaTebcTBa, K KO-
TOPOMY MOXET B KaXKIOM CJIydae IIPUBECTU MCIIO0JIb30BaHKE HEIPaBOMEP-
HO TIOJlyYeHHOU MHGbOPMaIIUU, TUKTYET HEOOXONUMOCTh YCTaHOBICHUS
MPEe3yMITLUK HEIOIMYCTUMOCTH TaKMX J0KA3aTeJIbCTB B MEXIyHAPOIHOM
apourpaxe. JlaHHas TPe3yMIILIMs MOXET OBbITh OIPOBEPIHYTA C YUETOM
JIByX OCHOBHBIX KpUTEPHUEB: 1) OLIEHKM y4acTUsI CTOPOHBI B HE3aKOHHOM

' Muavkos K.H. Vxa3. cou. C. 250—251.

Hanpuwmep, B Caratube v. Kazakhstan (npusonurcst no: Ross A. Op. cit.), Koraa apoOUTpbl
yKaszaJii, YTO OHM He OYIYyT U3ydaTh COOTBETCTBYIOIINE JOKYMEHTBI TIPU PELICHUH BOITPO-
ca 00 MX IOITyCTUMOCTH, KaK Y OTMMCAaHKE UX COMePKaHMsI, TOATOTOBJICHHOE UCTIIOM, J0-
MyCTUMOCTb KOTOPOTO 10JKHA CJIe0BaTh Cyab0e CaMUX TOKYMEHTOB.

> Reisman W.M., Freedman E.E. Op. cit. P. 752.
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MOJYYEHUU JOKA3aTeIbCTB; 1 2) BaXKHOCTH OMPEICIEHHOTO T0Ka3aTeIbCTBa
IUIS1 pa3peleHus cropa.

[MpumeHsist yKa3aHHbIE OCHOBHbIE KPUTEPUU, a TaKXKe IIPUHUMAs BO
BHUMaHUE UHbIE (PAKTOPHI U OOCTOSITENILCTBA, KOTOPbIe apOUTpakKHbII
TpUOYHaJ ITOCUUTAET CYLIECTBEHHBIMU JUJIsI ONPEICICHUST TOIYCTUMOCTHU
JI0Ka3aTeJIbCTBa B KOHKPETHOM Jiejie, apOUTPbl CMOTYT OLIEHUTh OaaHC
MeXIy HEOOXOAMMOCTbIO CIIPABEJIMBOIO pa3pellieHusI pacCCMaTPUBAEMOIO
MMU CIIOpa U HEIOMYCTUMOCTbIO HE3aKOHHBIX METOIOB TOKA3bIBAHUS.



CMOCOBbl UMMIEMEHTALMN TPETEMCKOIO
PA3BUPATEJIbCTBA «BY DEFAULT»

A.M. Marun,
maructp nipaBa (MTTMMO MU Poccun)

Aemop anaiuupyem pasauyHvle CHOCO0bl OCYUeCMEACHUs MPEemeicK0e0
pasbupamenvcmea be3 npIMo GbIPaNCeHHO20 apoUmpadicHoeo coerauierus. Pac-
CMAMPUBAOMCA KAK MEXAHU3MbL, 00eChenuaouiie Haau4ue co2Aacusi CMopoH
Ha nepeoay cnopoé 6 apoumpaic 6He 3a8UCUMOCHU OM CHOCO008 U (opMbl €20
BbIPANCEHUS., MAK U MEXAHUZMbL, deaaroujiie mpemeltickoe pazoupamenscmeo
00513amenvHbIM be3 goneusssienenus cmopor. Ha dannvix nodxodax cmpoumces
KoHuenuus apoumpaxca «by default», komopas mpebyem paszpewiams cnopbsi
10 00weMy npasuLy 6 mpemeickKom cyoe U AUulb NPU HAAUYUU NPOPOLAYUOHHO20
coenauienus — 6 20cydapcmeeHHvix cyoax. B cmamve npednpunsma nonsimxa
OYeHUMb ¢ NPAKMUYECKOL MOUKU 3PeHUs NePCHEeKMUEbl NPEON0NCEHHBIX 8 AU-
mepamype chocoboé umniemenmayuu apoumpayica «by default».

Knatouesoie crosa: apoumpadicroe coenauienue; apoumpaicHas 02080pKa;
coenacue.
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WAYS TO IMPLEMENT ARBITRATION BY DEFAULT

ANASTASIA MAGID,
LL.M. (MGIMO University)

The author analyzes various ways to conduct arbitration without an explicit
arbitration agreement. Methods ensuring consent to arbitration irrespective of the
ways and forms to express it, as well as methods providing for mandatory arbitra-
tion without any consent are considered. The concept of arbitration «by default»
is based on these two approaches. This concept requires resolving disputes, as a
general rule, in arbitration and only if prorogation agreement is present — in state
courts. The article represents an attempt to assess from the practical point of view
the ways to implement arbitration «by default» suggested in literature.

Keywords: arbitration agreement; arbitration clause; consent.
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B nutepatype, OCBSIIEHHON TPETeICKOMY pa30oUpaTeIbCTBY, apOUTpax
MO3ULIMOHUPYETCS KaK HauboJiee MOAXOASIINIA ClIOCo0 pa3pelieHUsI MHO-
TMX BUJIOB CIIOPOB, U B IIEPBYIO 04YepPeb MEXIYHAPOIHBIX KOMMEPUYECKUX
CIIOPOB, CBSI3aHHBIX C HECKOJbKUMU IOpUcAuKLusMu'. B aTom TpeTeii-
CKOMY pa30MpaTesIbCTBY YCTYIAIOT TOCYIapCTBEHHbIE CY/Ibl, KOTOPbIE TEM
HE MEHEE COXPaHSIIOT KOMIIETEHIIMIO B OTHOILIEHUH BCEX BUIOB CIIOPOB «I10
YMOJTYAHUIO» .

TpeTteiickoe pa3doUpaTEILCTBO MOXKHO OXapaKTepH30BaTh B Ka4eCTBE
criocoba pa3pelleHMsi CIIOPOB, KOTOPbIA OCHOBAH Ha COMIALIEHUU CTOPOH,
MpeIoaraeT nepeiady cropa Ha pacCMOTPeHYe He3aBUCMMbIMK apOUTpa-
MM, B U30paHUM KOTOPBIX MOTYT IPUHUMATD y4aCTHE CTOPOHbI, M OKAHYM-
BaeTCsl BHIHECEHUEM 00513aTeIbHOTIO [UIsl CTOPOH PELLIEHMS, TTOIJICXKAIIIErO
MPUBEICHUIO B UCIIOJIHEHKE FOCYIapCTBEHHBIM cyioM’. He MeHee BaxXHbIMU
yepTaMu apOUTpaxa sIBJISTIOTCS 00ecreyeHrue KOHMPUASHIIMAIBHOCTH® 1 THO-
KOCTh MPOLEAYPHI pa3pelleHust cropa’. JlaHHble 0COGEHHOCTH OTJIMYAIOT
TpeTeiicKoe pa3dupaTeIbCTBO OT IMIPOM3BOACTBA B TOCYIaPCTBEHHbBIX CyIaX,
KOTOPOE OCYILECTBIISIETCS HA3HAYEHHBIMU CYIbSIMU HA OCHOBAHUU CTPOIO
perjaMeHTUPOBAHHOIO MPOLIECCYaTbHOIO 3aKOHOIATEIbCTBA, ITyOJIMYHO
U C BBIHECEHMEM OKOHYATEJIbHOIO PELICHMUSI, TOBCEMECTHOE UCIIOJIHEHE
KoTtoporo He obecnieunBaercss Konsenuueit OOH o mpusHaHuM U puBe-
JIEHVN B UCTIOJTHEHYE MHOCTPaHHbIX ap6UTpaxHbIX pereHnii (Horo-Mopk,
10 utons 1958 r.) (manee — Hoto-Mopkckas konseHuus). Takium o6pazom,
TpeTeiicKoe pa3dupaTesIbCTBO, B OTJIMYME OT PACCMOTPEHMSI CIIOPOB B TOCY-
JApPCTBEHHOM CyJe, CTPOUTCS Ha IIPUHIIMIIE CBOOOIBI JOTOBOpA’, U3 KOTO-

' LewJ.D.M., Mistellis L.A., Kréll St. M. Comparative International Commercial Arbitration. —

The Hague; L.; NY: Kluwer Law International, 2003. P. 5.
* Ibid. P. 4.

Born G.B. International Commercial Arbitration. 2™ ed. — Alphen aan den Rijn: Kluwer Law
International, 2014. P. 250, Poudret J.F., Besson S. Comparative Law of International Arbi-
tration. 2™ ed. / Trans. by St.V. Berti, A. Ponti. — L.: Sweet & Maxwell; Zurich: Schulthess,
2007. P. 3; Fouchard Ph., Gaillard E., Goldman B. Fouchard, Gaillard, Goldman on Inter-
national Commercial Arbitration / E. Gaillard, J. Savage (eds.). — The Hague; L.; NY: Klu-
wer Law International, 1999. P. 8; Blackaby N., Partasides C., Redfern A., Hunter M. Redfern
and Hunter on International Commercial Arbitration. 6" ed. — Oxford: Oxford University
Press, 2015. P. 1.

* LewJ.D.M., Mistellis L.A., Kréll St.M. Op. cit. P. 7.
° Ibid. P. 4-5.

Fouchard Ph., Gaillard E., Goldman B. Op. cit. P. 30; Kypouxun C.A. Tpeteiickoe pa3oupa-
TEJBCTBO IPakIaHCKUX 1eit B Poccuiickoit Demeparuu: Teopus u rnpakruka. — M.: Bos-
tepc Kiysep, 2007 (CITC «KoncynbranTIlmoc»).
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poro cienyeT HeoOXOAMMOCTb BhIpaXKEHMSI COTJIacHsl CTOPOH Ha Tepenavy
CIIOPOB B apOUTpaK MyTeM 3aKII0UYEHUST apOUTPaKHOTO COTJIalleHUs '

ApOuUTpakHOE CorjallleHne JOJKHO OBITh 3aKII0YEHO B MMChbMEHHOM
dopme 1151 eneit npumennmocti Hoto-Mopkekoit konsentmu. [Tpu aTom
HaOJII0maeTCs TEHACHIIUS CMSITYCHUST TpeOOBaHU K TTMCbMEHHOM (hopMme
apOUTPaXKHOTO COIIAILIEHUS, YTO ITO3BOJISIET UCII0JIb30BaTh MEHEEe peria-
MEHTUPOBaHHBIE CITOCOOBI (DUKCALINU.

OnHako TpeTeiicKkoe pa3dupaTeIbCTBO MOXET Ka3aThCsl CTOPOHE Ooiee
MOAXOISIIIUM U 3(DDEKTUBHBIM B TOM YHMCJIE B CUTyallMU, KOTIa IIPSIMO
BBIpAXXEHHOE apOMTpaKHOE COrJiallieHUe OTCYTCTBYeT. B 3aKoHOMmaTe N b-
CTBE, MEXIIYHAPOIHOM IpaBe U MPAKTUKE B CBSI3U C 3TUM MEPUOINYECKU
pa3pabaThIBAIOTCSI, C OMHON CTOPOHBI, MEXaHU3MbI, 00ECTICYNBAIOIINE
HaJIMYMe COIJIacUsl CTOPOH Ha Iepenady CrnopoB B apOUTpax BHE 3aBU-
CHMOCTHU OT CITOCOOO0B M (pOPMBI €ro BhIpaxkeHUs (Hajee — «ImoapasymMe-
BaeMoe» apOUTpaXKHOE COIJIAllIeHUE), a C IPYrOii CTOPOHBI, MEXaHU3MBI,
JieTarolme TpeTecKoe pa3oupaTeIbCTBO 00s13aTeIbHBIM BHE 3aBUCUMOCTH
OT BOJICU3BSABIICHUS CTOPOH (Hajiee — 00si3aTe/IbHbII apouTpaxk). Ha oc-
HOBAHMU 3TUX IMOJIXOI0OB MOCTPOEHBI TAKXKE KOHIIEIIIMY TaK Ha3bIBAEMOTO
apouTpaxa «by default», ¢ TOMOILBIO KOTOPOTO B IMTEPAType TpeaiaracTcs
OKOHYATeJbHO OTKA3aThCsl OT HEOOXOAMMOCTH 3aKJIIOUEHUST apOUTPakKHbBIX
COTJIALLIEHUM.

1. ITogpasymeBaeMoe apoOMTPaXKHOE COLMIAIIEHHE

Cortacue Ha repenady CriopoB B TPETEMCKMI Cyll MOKET HETIOCPEICT-
BEHHO CJIe0BaTh U3 MOBEACHUSI CTOPOH, KOTOPbIE HE 3aKIIOYMIM TIPSIMO
BbIpaXK€HHOE apOUTPaXKHOE COIJIAlEHUE, HO B IEUCTBUSIX KOTOPBIX CYII
WK TPETEHMCKUI Ccyl 0OHApYXMBAaeT HaMepeHue repeaaTh CIIop Ha pac-
CMOTpEHME B MOPSIIKE TPETEMCKOTO Mpou3BoAcTBa. [Ipu 3ToM mpenMeTom
aHaJIM3a 4acTo SIBJISIETCS NeSITeJIbHOCTh YYaCTHUKOB IPABOOTHOIICHMS
B LIMPOKOM CMBICJIE, & HE KOHKPETHbIE NeHCTBUSI, CBSI3aHHbBIE C BLIOOPOM
KOMIIETeHTHOTO (hopyma.

OaHUM U3 MEXaHU3MOB, 00eCIIeYNBAIOIIMX HAIMYKME MOapa3yMeBa-
€MOT0 COIJIacusl, SIBJISIETCS 3aKpeIieHUe IpaBujia O pa3pellieHun CIio-
POB B TPETEHCKOM Cyjie B TOKYMEHTaX Herocy1apCTBEeHHbIX OpraHU3allnii,

Born G.B. International Commercial Arbitration. 2™ ed. P. 250; Blackaby N., Partasides C.,
Redfern A., Hunter M. Op. cit. P. 71; Rubino-Sammartano M. International Arbitration: Law
and Practice. 3" ed. — NY: Juris Pub., 2014. P. 51.

> Blackaby N., Partasides C., Redfern A., Hunter M. Op. cit. P. 74—77.
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00ecreunBaloIIMX WK KOHTPOJIUPYIOIIUX 9KOHOMUYECKYIO IesITeIbHOCTh
B OIpenesIeHHBIX cpepax.

Wnmoctpariyeli tTaHHOTO MoaxXoa SBasieTcsl, B yacTHOCTH, 1. 1.20 ITpa-
BUJI IPOBEACHMS TOPTOB Ha (POHIOBOM PBIHKE U pbIHKE Aerno3utoB [TAO
«MockoBckast bupzka»', KOTOpbIif TpeOyeT pa3pelaTh Bce rpaXkIaHCKO-TIpa-
BOBBIE CIIOPHI Y PA3HOIIACKS, BO3HUKAIOIIME B CBSI3U C OCYILLIECTBICHUEM
nesaTebHOCT Ha MOCKOBCKO# bupike, BhITEKAIONINE U3 WIN CBSI3aHHbBIC
CO cleaKaMu, 3aKJIIoueHHBIMU Ha MocKoBcKoil bupike, B Tpereiickom cyne
HAY®OP (c 1 uronsg 2017 r. — B ApourpaxkHom LieHTpe npu O011epoccuii-
CKOIi 00111eCTBEHHOI opraHu3auum «Poccuiickuii coxo3 mpoOMBIIIEHHUKOB
W IIpeANTpUHUMATEIIC» ).

Panee, no nogsnenust [TAO «MockoBckast bupka», aHaTOTHYHOE MOJI0-
JKeHMe comepxanock B 1. 29.1 [1paBuit mpoBeaeHMSI TOPTOB 1O LIEHHBIM 0Y-
maram B 3A0 «Donposast oupka ,,MOCKOBCKast MexKOaHKOBCKasT BaTIOTHAsT
oupxa“» (nanee — MMBB). lanHoe nosoxkeHue ObUIO TPOoaHaTN3UPOBAHO
BAC P® B nesie 0 Bblgauye MCIOJHUTEILHOIO JIUCTa HAa MPUHYAUTEIbHOE
KCITOJTHEHWE pelieHust ApoutpaxHoit komuccun nipy MMBB’. BAC PO
HE COMIaCcUJICS C KaCCAllMOHHOM MHCTAHIIMEN B TOM, YTO BOJICU3bsIBIICHUE
CTOPOH Ha pacCMOTPEHUE cropa TpeTelickuM cynoM npu MMBDB «gak-
muuecKu ROOMEHeHO UMNEePaAMUBHBIM DelleHUeM OUPICU... KOMOpAsl He 516-
AAAACH CMOPOHOIL 6 cnopHoll coeake». 1o mHeHnio BAC P®, takoii ropsi-
JIOK BBIPAXKEHUSI COTJIacysl Ha apOMTpaX He NOJKeH ObLI MPEensiTCTBOBATh
TPETEICKOMY pa30MpaTeIbCTBY M ObLI MpPeIoIpeaeieH 0COOEHHOCTIMM
OUPKEBOI TOPTOBJIN, TTOCKOJIBKY Ha MOMEHT ITOJIy4eHUsI TOIyCKa K Topram
Ha OMpKe HEBO3MOXHO OIPEIeIMTh KOHTPAreHTOB JIMLIA 10 IPEACTOSIIIM
caenkam. BAC P® takxxe oTMeTHII, YTO MPOGeCCUOHAIbHBIE YYaCTHUKHI
PbIHKA OMPXKEBOTO TOBapa, 3aKifouas corameHns ¢ MMBDB mist nonycka
K TOpram, He MOIJIM He 3HAaTh O TOM, YTO MX CIIOP MOUIEKUT PACCMOTPEHUIO
B TpeTeiickoM cyie npu oupke’. COOTBETCTBEHHO, «I1OApa3yMeBacMoe»

VBepxaeHol HaomonatenbHbiM coBeToM [TAO «MockoBckasi bupxa» 30 utonst 2017 1.
(mpotokon Ne 4) <http://fs.moex.com/files/254/25118> (nmocnennee nocemeHue — 16 ne-
Kaops 2017 r.).

> TocraHosienue Ipesunyma BAC P® ot 1 uions 2010 r. Ne 17799/09 o nesy Ne A56-
22520/2009 (CIIC «Koncynbrantllmoc»).

[Tpu 3TOM B MHOI cutyanuu, paccMotpeHHoit BAC P® B pamkax [Tocranosnenust [pe-
suauyma BAC PO ot 23 utons 2009 r. Ne 1434/09 o neny Ne A55-10329/2008, Cyn no-
CYMTaJl HEOOXOAMMBIM HEMOCPEICTBEHHOE BbIPAXEHME COIJIacusl yYaCTHUKaMU apOou-
TPaXKHOTO COTJIANIEHUsI (IHEPTETMIECKUMU KOMITAHUSIMK) Ha Tepeady criopa B HOBBIM
TpeTeiicKuii ¢y, KoTophlii 0611 HazHaueH OAO «PAO ,,EDC Poccun®» (Takke y4acTHU-
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apOMTpaXkHOe ComIallieHue ObLJIO IPU3HAHO ACICTBUTEIBHBIM, U UCITOJI-
HUTEJIbHBII JINCT BblIaH OaHKY.

ApOUTpaxXHOE corjalleHne TakKKe MOXET «IT0oApa3yMeBaThCs», €CIU
SIBJISIETCS CJIEACTBUEM PACIIPOCTPAHEHUS CYIIECTBYIOLIET0 apOUTpaXx-
HOTO CoTJallleHUs Ha JIUII, He ABJISIomuXcs ero cropoHamu'. [1pu atom
B IIPAKTHKE paclpocTpaHeHne apOUTPaXKHOIO COrJIallleHUsI BO3MOXHO
Kak B cllyyae HaJW4yMsl KOCBEHHOTO COTJIacusl «HEMOANUCAHTOB», TaK
M B CUTyallUsIX, KOTJa B IEMCTBUSIX CTOPOH HE OOHAPYKMBAETCs COIia-
COBaHHasl BOJISI Ha repeaady cropa B TPETEUMCKUIA Cyl, OMHAKO B CUILY
OCYIIECTBJISIEMOM UMU JIESATETbHOCTH 1 3aKJIIOYEHHbBIX TOTOBOPOB CY/I WU
TPETEMCKUIA Cy/I IPU3HAET, YTO CIIOP MOIJIEXKUT PACCMOTPEHUIO B IMOPSIIKE
TPETECKOro MPOU3BOACTBA’.

[MpumepaMu Takoii MPAKTUKY SIBJISIETCS. pACIIPOCTPAHEHUE apOUTpaK-
HOTO COIIAILIEHUS TOCPEACTBOM IPaBUJIA «3CTOIIIE/Ib»’, TCOPUU «TPYIIIIbI
KOMITaHUI»*, aHaJIM3a B3aMMOCBSI3aHHBIX JOTOBOPOB C pa3HbIM COCTaBOM
Y4aCTHUKOB, HEKOTOPBIE 13 KOTOPBIX COAEPXKAT apOUTPakHbIE OTOBOPKIA’,
WJIN «CHSTUSI KOPIIOPAaTUBHOM Byayin»’. OIHAKO MpaKTUKa He SIBIISIETCS
enuHooOpasHoii. B wactHoctu, B criope Dallah v. Government of Pakistan
BepxoBHblii cyn BenmkobputaHuu 0TKa3aiacsl IPUBOAUTD B UCIIOJHEHUE

KOM apOUTPaXkKHOTO COTJIAIIEHMSI) B OMHOCTOPOHHEM TOPSIIKE MMPEeMHUKOM TpeTeicKo-
ro cyna rnpu OAO «PAO ,,EDC Poccumn“».

Rau A.S. Arbitral Jurisdiction and the Dimensions of Party «Consent» // Arbitration Inter-
national. 2008. Vol. 24. Issue 2. P. 235—239.

Youssef K. 4. The Limits of Consent: The Right or Obligation to Arbitrate of Non-Signatories
in Groups of Companies // Multiparty Arbitration (= Dossiers of the ICC Institute of World
Business Law. Vol. 7) / B. Honotiau, E.A. Schwartz (eds.) (ICC Publication No. 701E). —
P.: ICC Pub., 2010. P. 73-75.

Brekoulakis S. Parties in International Arbitration: Consent v. Commercial Reality // The
Evolution and Future of International Arbitration (= International Arbitration Law Library.
Vol. 37) / S. Brekoulakis, J.D.M. Lew, L. Mistelis (eds.). — Alphen aan den Rijn: Kluwer
Law International, 2016. P. 129—132.

Derains Y. 7. Is There a Group of Companies Doctrine? // Multiparty Arbitration (= Dos-
siers of the ICC Institute of World Business Law. Vol. 7) / B. Honotiau, E.A. Schwartz (eds.)
(ICC Publication No. 701E). P. 130—131.

Hanotiau B. Complex Arbitrations: Multiparty, Multicontract, Multi-Issue and Class Ac-
tions. — The Hague: Kluwer Law International, 2006. P. 101—108, 116—119.

Besson S. 8. Piercing the Corporate Veil: Back on the Right Track // Multiparty Arbi-
tration (= Dossiers of the ICC Institute of World Business Law. Vol. 7) / B. Honotiau,
E.A. Schwartz (eds.) (ICC Publication No. 701E). P. 147—149.
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peleHue, BbIHECEHHOE TpUOYHAIOM B oTHoIIeHuu [1akucrana (yupeaurens
TpacTta — CTOPOHBI apOUTPAXKHOTO corIalleHus ), a ATIeJUITIMOHHBIN Cy
IMapuka, HA000POT, He HallleJl OCHOBAHUIA 11 OTMEHBI JAHHOTO pelleHus'.
ITpu sToM BepxoBHBIi cyn BeankobpuTaHUuM MOCUYMTaNT HEOOXOIUMBIM
HaJlnyure o0I1ero HaMepeHMsI CTOPOHbI U «HEIOANMCAHTa» IepeaaTh CIIop
B TpeTEUCKMI cyl, a ANeJUISILIMOHHBIN cyn [Tapuzka 10BOJBCTBOBAJICS TEM,
yto [lakucran (a He co3MaHHBIN UM TPACT) AEUCTBOBAJ KaK UCTUHHAs
CTOpOHA 1OTOBOpA’.

Coracue Ha repeady cropa B apOUTpaxk MOXET CYUTAThCsl JOCTUTHY-
TBIM BHE 3aBUCMMOCTH OT HaJIMYMsI PeaIbHOTO COIJIacHsl U ICMCTBUIL CTOPOH
B cJIydae, eCJIu CyJ IIPU3HAET TPETeiiCKoe pa3oupaTebCTBO 00bIYaeM [Ist
COOTBETCTBYIOIIIETO BUAA MPEANIPUHUMATEIBCKOM AeSITeTbHOCTU. Takoro
MOJX0/a MPUAEPKUBAIOTCS, B YACTHOCTH, B HEKOTOPBIX CIydasx (eme-
panbHbie cyabl CIIIA®. Hanpumep, B criope Chelsea Square Textiles, Inc. v.
Bombay Dyeing and Mfg. Co. Ltd. cyn B cuily CIOXXMBILIETOCS] B TEKCTUIIbHOMN
MPOMBIIIUIEHHOCTH 00bIYasl pa3pellaTh CIOPhl B TPETEICKUX CyaaxX Mpu-
3HaJI AeHCTBUTEILHON HE3aMETHYIO Y HEeUUTaeMyI0 apOUTPaXkHYIO OTOBOP-
Ky Ha 3aJiHeil CTOpOHE MOANMCAHHOTO CUeTa, OTMETUB, YTO B OTCYTCTBUE
00bIYasi TaKasi OrOBOPKa, BEPOSITHO, HE MO3BOJIMIIA Obl HAIIPAaBUTh CTOPOHbI
B apouTtpax’. K aHaiornuHbIM BeIBoaM Mpuxoaui BepxoBHblit cyn ['ep-
MaHUU B CUTyalluu, KOraa apOUTpaxkKHasi OroBOpKa yroMUHAIach TOJIbKO
OIHAXK/Ibl Ha TIEPBOHAYAILHOM 3Talle COIJIaCOBaHMUSI IOrOBOPa MEXIyHa-
POIHOI KYTLTU-ITPOIAXKH TOBapa, HO TaK M He ObLIa BKJIIOUYEHa B (DpMHATbHBIC
oepty u akuent. Cyn mpu3Haa TPETEUCKOE pa3dUpaTeIbCTBO OObIYaeM,
KOTOPBII AEMCTBYET B OTCYTCTBME COTIACOBAHHOI'O CTOPOHAMM ITOJIOKEHMS
o paspeeHuu criopos’. I[1pu aTom B kommeHTapusix K Kousenun OOH
0 JOTOBOpPAX MEXIYHapOMHON KyTutu-mipoaaxu ToBapos (Bena, 11 anpenst
1980 1.) (manee — BeHckast KOHBEHIIMSI) TAKXKE OTMEUAETCsI, UTO PaCCMOTpPe-

' Born G. Dallah and the New York Convention (7 April 2011) <http://kluwerarbitrationblog.
com/2011/04/07/dallah-and-the-new-york-convention/> (mocneaHee moceieHue — 16 ne-
Kaops 2017 r.).

> Ibidem.

Cuniberti G. Rethinking International Commercial Arbitration: Towards Default Arbitra-
tion. — Cheltenham; Northampton: Edward Elgar Pub., 2017. P. 242.

* 189 F.3d 289 (2nd Cir. 1999) <http://caselaw.findlaw.com/us-2nd-circuit/1260681.htmI>
(mocnenHee mocemeHue — 16 gekabpst 2017 r.).

> BGH, 03.12.1992 — III ZR 30/91 <https://www.jurion.de/urteile/bgh/1992-12-03/iii-
zr-30_91/> (nocnennee moceineHune — 16 nekadpst 2017 r.).
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HUE CIIOPOB B apOUTPaKe MOXKET SIBJISIThCSI CAMOCTOSITEIbHBIM TOPIOBBIM
00bIYaeM B COOTBETCTBUM CO CT. 9 BeHCKoiT KOHBeHLIMU'.

Takum o6pa3zoM, B mpakTUKe pa3paboTaHbl KAK MUHUMYM TPH CITocoba
obecrieyeHus] HaJIMYMsI COMJIACHsI CTOPOH Ha pacCMOTPEHUE CIIopa B Tpe-
TeICKOM cyzie B OTCYTCTBUE apOUTpaKHOTro corjnameHus: 1) pukcanus
apOUTPaKHOM OTOBOPKM B IOKYMEHTaX HErOCYIapCTBEHHBIX PEryJISITOPOB;
2) pacnpocTpaHeHHe apOUTPaXKHOIO COIIAIIEHUsI Ha JIML, KOTOPbIE €ro
He MOIIKCHIBAJIM, HO IPMHUMAJIM YYaCTHE B 3aKJIIOYSHUM WIJIM UCITOJIHE-
HUU CIIOPHOIO JA0roBopa; 3) Mpu3HaHKMe pa3pelleHus] CIIOPOB B IOPSIIKE
TPETECKOro pa3doupare/bcTBa 00bIYaeM B OMNPEICIEHHOI 001acTH Mpe-
MPUHUMATETBCKON NeITeIbHOCTH.

2. O0s3aTeNbHbIi aPOUTPAK 0€3 apOUTPAKHOIO CONIALIEHHUS

g 06s13aTeIbHOTO apOUTpaXKa HAJIMUME COTJIaCUsI CTOPOH He SIBJISIETCS
HeoO0XoaMMOoIi Npeanochuikoit. Tpereiickoe cornamieHue MOXeT ObITh 3a-
MEHEHO HOPMOI1 HaITMOHATBHOTO 3aKOHONATEIHCTBA WIIM MEXKITYHAPOIHOTO
JIOTOBOPA, MPEANMCHIBAIOIIICH ITepenavy onpeaeaeHHON KaTeropuu CriopoB
Ha paCCMOTPEHUE B TPETEUCKUIA CY/I.

ITonoxeHust 06 00s13aTETLHOM apOUTpake coaepXKaT HEKOTOPhIE HallU-
OHaJIbHBIE TTpaBonopsiaku. Hampumep, B LlIBeriuu criopsl, BOZHUKAIOIIME
B CBSI3U C peaju3alueil MaXKOPUTapHBIM aKIIMOHEPOM, BJIaAeIoIIMM OoJiee
90 % axuuii o01LIeCTBa, MpaBa BbIKYIIA aKLIMil MUHOpUTApUeB (M1, HAO-
00pOT, MUHOPUTAPHUSIMU TTpaBa TPeOOBATh BHIKYITA aKIIUI MaKOPUTAPHBIM
aKIIMOHEPOM), MOJIKHBI PAaCCMAaTPUBAThCS B CIIELINATBLHO CCHOPMUPOBAHHOM
TpeTeiickoM cyae’. AHanornuHo [IpaButenbcTBo BennkooputaHum rpe-
nucano B 1977 r. paccMaTpuBaTth CIIOPHI, CBSI3aHHbBIE C HALIMOHAIM3aLIMEei
aBMa- 1 CyIOCTPOUTEIbHBIX IPEATIPUATHI, B CIIEIIMaTbHO CHDOPMUPOBAH-
HOM apOUTpaKHOM TpUOyHae’.

BrlmeykazaHHble 1MoJioxXeHUs 3aKoHOB (3akoH o IlIBeunu o komra-
HUSIX — B IIpeabinyIieit penakiuu 1977 r.) craau npeaMeToM paccMoTpe-

' Schlechtreim P., Schwenzer I. Commentary on the UN Convention on the International Sale

of Goods. 4" ed.— Oxford: Oxford University Press, 2016. P. 195.

> Companies Act of Sweden (SFS 2005:551), Ch. 22 <http://law.au.dk/fileadmin/www.asb.
dk/omasb/institutter/erhvervsjuridiskinstitut-skjultforgoogle/EMCA/National Companies-
ActsMemberStates/Sweden/THE_SWEDISH_COMPANIES_ACT.pdf> (nocnenHee ro-
ceweHue — 9 ssupapst 2018 r.).

Aircraft and Shipbuilding Industries Act 1977, Sched. 7 <https://www.legislation.gov.uk/
ukpga/1977/3/contents> (mocenHee mocerieHue — 6 staBapst 2018 r.).
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Hust EBporneiickoro cyna o npaBam uenoBeka (manee — ECITY) B cBsi3n
C Ipe/roaraeMbIM HapyllleHUEeM IIpaBa Ha CIIpaBeIMBOe pa30oupaTelib-
CTBO CIIOPOB O IPaXKIaHCKUX MpaBax U 00I3aHHOCTSX, YCTAHOBJICHHOTO
B II. 1 ct. 6 KOHBeHIIMM O 3alMTe IIpaB YyesioBeKa U OCHOBHBIX CBOOOI
(Pum, 4 Hos16ps1 1950 1.) (manee — EBporneiickast KonBeH1us)'. Tak, B cIio-
pe Bramelid and Malmstrom v. Sweden ECITY yka3an Ha HEOOXOAUMOCTh
OTJINYATh 00sI3aTeIbHbII apOUTPax OT J0OPOBOJILHOTO, ITOCKOJIBKY Iep-
BB, OyIy4yd eAIMHCTBEHHBIM CITOCOOOM pa3pellieHUsI CIIopa B OTCYTCTBUE
BO3MOXHOCTH IepeaaTh AeJI0 B TOCYIapCTBEHHBII CY/I, JOJKEH OTBEYaTh
BceM TpeboBaHuaM 11. 1 ¢T. 6 EBporneiickoit koHBeHnu’. B pasButue
nanHoro noaxona ECITY B criope Lithgow & Ors. v. United Kingdom nipu-
3HaJ1 00s13aTe/IbHBII apOUTPaXK «CYyOOM, CO30AHHbIM HA OCHOBAHUU 3AKOHA»
M pacIpoCTpaHUJI Ha HETO TpeboBaHUe COOJIIOACHUS BCeX TapaHTuii 1. 1
cT. 6 EBporneiickoif KOHBEHLIMI .

Takum o6pazom, ECITY noguepkuBaeT NMpUHUMITHAILHYIO Pa3HUILLY
MeXK1y 00s13aTeIbHbIM apOuTpakeM 1M apOUTpakeM Ha OCHOBaHUU COIJIa-
LLIEHUSI CTOPOH, KOTOPBIH MpeanojaraeT 100pOBOJIbHBIN OTKA3 OT rapaHTUIA
EBporneiickoit KOHBEHLIMU®.

O0s13aTeNIbHbII apOUTPaXK, HE TPEOYIOIIMI 3aKITIOUEHUS apOUTPAKHOTO
corjalieHus, MOXeT ObITh ITPEIyCMOTPEH TakKe B IBYCTOPOHHMX M MHO-
TOCTOPOHHUX MEXKIYHApOIHBIX TOrOBOpax. B yacTHOCTH, KOMMepUecKue
CIIOPHI NIPEANUCHIBACTCS pa3peliaTh B apOUTPaKHBIX YUPEKACHUSIX TP
TOPIOBBIX IaJIaTaxX WM aHAJOIMYHbBIX OpraHax B cooTBeTcTBUM ¢ Coralie-
HUeM o ToBapoobopoTe u rarexax mexny CCCP u IlBeuneii (Mocksa,
7 centsiopst 1940 r.)°, KoHBeHIMe 0 pa3pelieHuM apOUTPaKHbIM IyTeM

Acockoe A.B. Bnusinue cratbu 6 EBporieiicKoil KOHBEHLIMK O 3alllUTe MpaB YeJIoBeKa 1 0C-
HOBHBIX CBOOOJI Ha TpeTelicKoe pazoupareabetBo // BectHuk BAC PD. 2013. Ne 9. C. 63—
64 <http://www.szrf.ru/issuepdf/2013/07_2013009000.pdf> (mocnenHee mocemieHue —
9 sauBaps 2018 1.).

Pemrennie ECITY ot 12 okTs1i6pst 1982 r. o neny «bpamenun u Manbctpém npotus LlBe-
uun» (kamoosr Ne 8588/79, 8589/79) <https://hudoc.echr.coe.int/app/conversion/
pdf?library=ECHR&id=001-74445&filename=BRAMELID %20v.%20SWEDEN.pdf>
(nmocnennee nocemenue — 9 susapst 2018 r.).

IMocranosnenue ECIIY ot 8 utons 1986 r. nmo meny «Jlutroy u ap. npotus Benu-
kobputanuu» (kanoosr Ne 9006/80, 9262/81, 9263/81, 9265/81, 9266/81, 9313/81,
9405/81) <http://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=001-
57526&filename=001-57526.pdf> (nocnennee noceuienue — 9 sinBapst 2018 r.)

4
Acockog A.B. Ykas. cou. C. 65.
Vkaszannoe CoranieHue (HpakTUYECKU He TPUMEHSIETCSI, OJHAKO OHO He ObLIO JIEHOHCHU-

POBAHO IMOJHOCTBIO UJIM B 4YaCTH, HpCHyCMOTpeHHBIﬁ TIOPAIOK pa3pCil€HUs CIIOPOB IO -
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rpaxkIaHCKO-TIPaBOBBIX CIIOPOB, BHITEKAIOIINX U3 OTHOLIEHWI S5KOHOMUYE-
CKOTO U HAyYHO-TeXHUUECKOro cotpyaHudecTBa (Mocksa, 26 mast 1972 r.)
(manee — MockoBckast KoHBeHLMST)', OOLIMMU YCIOBUSIMU MTOCTABOK MEXITY
BHelmHeToproBbiMu opranu3anusiMyu CCCP u BHEITHETOPrOBLIMU Opra-
Huzauusasmu KHIP (ITxenbsiH, 27 utons 1981r.) u O0IIMUMHU YCIOBUSIMUA
noctaBok ToBapoB u3 CCCP B KHP 1 u3z KHP B CCCP (Ilekun, 13 mapTa
1990 r.)>. OGs13aTeIbHbII apOUTPak, MPEANUChIBAEMbIil JTaHHBIMU COTIJIa-
LIEHUSIMM, KOMIIEHCUPOBaJl OTCYTCTBME B FOCYAapCTBEHHBIX CYIeOHBIX
opranax CCCP u rocynapcts — wieHoB COB noctaTtouHo# mpakKTUKM pa3-
pelleHNsT XO3iCTBEHHBIX CIIOPOB C MHOCTPAHHBIM 3JIEMEHTOM, a y Y4acT-
HUKOB BHEIIHETOPIOBBIX OMEpalMii — OMbITA YYaCTUS B MEXIYHAPOTHBIX
KOMMEPUYECKHX CIopax’.

TBEPKIAJICS B MOCJIEAYIOLIUX IOTOBOPEHHOCTSIX rocy1apcTB (cM. noppodHee: Myparos A.H.
Eiie omvH B3I HA BOIPOCHI UCTIOMHEHMSI B Poccuy apOuTpaskHBIX peIIeHni, BBIHECEH-
Hbix B LLIBernu: mpo0ieMbl TPUMEHEHUsI TIOYTH YTO 3a0bITOTO IBYCTOPOHHETO COITIAILICHUST
1940 1. // BecTHUK MeKITyHapOIHOTro KomMmepueckoro apoutpaxka. 2010. Ne 2(2). C. 69—74).

DopmabHO MOCKOBCKasi KOHBEHITHSI ocTaeTcst B cuiie st Poccuiickoit Penepaiinu v ro-
CcyIapcTB, KOTOpble O(ULIMATIBHO €€ He IeHOHCUpoBain. [1py 9TOM B iMTepaType BbICKa-
3bIBAETCS UIESI, YTO OHA MOIJIA «yCTapeTh» U MPEKPATUTh CBOE CyLLecTBOBaHMe. Takxe Bbl-
CKa3bIBAETCs MMO3ULMSI, B COOTBETCTBUU € KOTOPOit MOCKOBCKast KOHBEHLIMS IPUMEHSLIACh
VCKJIIOUUTENIEHO K TOCYIAPCTBEHHBIM MIPEANIPUSITUSIM U, COOTBETCTBEHHO, HEMTPUMEHUMA
K «4aCTHBIM» IOpUANYECKUM JuliaM. (cM. moapodHee: bamaep V. Cynpba MOCKOBCKOI
KoHBeHIIMM 1972 1. // MexXnyHapoIHbIii KOMMEPUYECKUil apOuTpax: COBpeMEHHBIE TTPO-
osiembl 1 petieHust: CO. CT. K 75-1eTrio MexayHapoJHOro KOMMEPYECKOro apOUTPasKHOTO
cyna nipu ToproBo-npombiiiuieHHoM nanare Poccuiickoit @eneparnu / Iox pen. A.C. Ko-
mapoBa; MKAC mpu TIIIT P®. — M.: Craryt, 2007. C. 47—60).

2 Kak OYII KHJIP — CCCP 1981 r., Tak 1 OYIT KHP — CCCP 1990 r. He OblIM IEHOHCH -
poBaubl Poccuiickoit @enepanueii, KHIP u1 KHP, cooTBeTCTBEHHO, 1OKHBI CYMTATh-
cs1 neiictBytomuMu. OMHAKO CYIIECTBYeT MHEHME, YTO HEKOTOPbIE MOCEAYIOIINe T0TO-
BOpHI, B yactHOCTH, ¢ KHP mpenycmaTpuBaiy mosoXeHus:, HECCOBMECTUMBIE C OOIIMMU
YCJIOBHSIMU TIOCTABOK (CM. TionpobHee: [Tempocan P.A. OGpailieHre B MEXITyHAPOTHBII
KOMMEepPYECKUil apOuTpax B CUITYy MEXIyHAPOIHOTO I0ToBOpa // MexXIyHapOIHbI KOM-
MepUeCKUit apouTpaxk: coBpeMeHHbIe TTpobaeMbl 1 pereHus: CO. cT. K 75-etuio Mex-
JIYHApOJIHOTO KOMMEPUYECKOTO apOUTPaKHOTO cy/ia Mpu ToproBo-MpoMbILUIEHHO! NMaia-
te Poccuiickoit @enepaunu / [Ton pen. A.C. Komaposa; MKAC nipu TIIIT P®. C. 325—
326; On ace. TlporieccyanbHble M CBI3aHHBIE C HUMU BOIIPOCH B AeaTenbHOCcTH MKAC
ripu TIITT P® // MexmyHapomHbIii KOMMepUeCKUii apOUTpask: COBpeMeHHbIE TIPOOJIEMbI
u perenust: CO. cr. K 80-yeTrio MeXIyHapoIHOro KOMMEPUYEeCKOro apouTpakKHOTO cyia
nipu ToproBo-npoMbinuieHHO# nanate Poccuiickoit @enepanuu / [on pen. A.A. Koctu-
Ha; MKAC nipu TIIIT P®. — M..: Craryr, 2012. C. 306; Craeooda C.K., bauunckas A.A., Mo-
nomuukog A. E. TIpoGieMbl apOUTPakHOTO pa3doMpaTebCTBa MeX1y KoMaHusimMu Poccun
u Kurast // ITpaBo u 6usnec. 2017. Ne 1 (CI1C «KoncynabrantInoc»).

Xsaneii B.B. ctopust, cynpba u 3HaueHue MOCKOBCKO# KoHBeHLIMM <http://www.arbi-
trations.ru/userfiles/file/Publications/Publications/MoscowConventionArticle.pdf> (mo-
clienHee noceiieHue — 5 suBapst 2018 1.).
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M3 UHBIX TpaKTUUECKUX COOOpakeHU1 00s13aTe/IbHBIN apOUTpax ycTa-
HaBJIMBAJICS JJIsI CIIOPOB MEXIY (PU3MUECKMMU U IOPUINYECKUMU JTULIAMU
CIIA u Upana JIeknapauueii [TpaButensctBa JleMokpatudeckoii Hapon-
Hoit Pecryonuxu Amskup ot 19 ssuBapst 1981 r. PaspernieHue Takux criopoB
B COOTBETCTBUU ¢ [lekiiapaliyieii He Mpearoaraio 3aKIi04eHusT apouTpax-
HOTO COTJIAIIEHUST MEXY CIIOPSIIIUMU CTOPOHAMMU .

B cuiy oTcyTcTBUSI apOMTPaXKHOTO COMIallleHUsI 00s13aTe/IbHbIM apOu-
Tpax, MPeayCMOTPEHHBII KaK HallMOHAJIbHBIM 3aKOHOIATEIbCTBOM, TaK
¥ MEXIYHApPOIHBIMM TOTOBOPAMU, UMEET CIIOPHBIN cTaTyc. B yacTHOCTH,
npuHsSITHE MOCKOBCKOI KOHBEHIIMM HEKOTOPbIE aBTOPHI paccMaTpUBaIn
Kax IlIar Ha ITyTH CO3IaHMUs] «CIEeLIMaIbHBIX CYI0B», C KOTOPBIMU 00sI3aTe b~
HbII apOUTPaK UMeeT OOJIbILE CXOACTB, YeM C KJIACCUUECKUM apOuTpaxkeM,
OCHOBaHHBIM Ha COIJIAllIiEHUU CTOPOH’. B 3apybeskHoit muTeparype 00si3a-
TeJIbHBIM apOUTPaXK YaCcTo He MPU3HAETCSI TPETEICKUM pa30rpaTeIbCTBOM
KaK TaKOBBIM® MJIM XK€ pacCMaTpUBAETCsl KaK CAMOCTOSITE/IbHbII MHCTUTYT
apouTpaxa, CyIIeCTBYIOIIUI OTIEIbHO OT OOBIYHOTO TPETEHCKOro pa3oun-
paTenbcTBa’.

3. Apourpax «by default»

Bhiliieyka3aHHbIM OMBIT Pa3IMYHbIX CIIOCOOOB KOHCTPYUPOBAHUS CO-
[JIACHsI CTOPOH U OIBIT 00513aTeJIBHOIO apOouTpaxa, o3BoJISIONIe NHAUe
IIOCMOTPETh HAa HEOOXOAMMOCTh 3aKJIFOUEHUS apOUTPasKHOIO COIIALICHNSI,
BKYIIE€ C YBEPEHHOCTBIO B TOM, YTO TPETEMCKOE Pa30UpaTe/IbCTBO SIBISIETCS
MPEAIOYTUTEIbHBIM CIIOCOOOM pa3pellieHUsl CIIOPOB, HATAJKMBAIOT He-
KOTOPBIX COBPEMEHHBIX aBTOPOB Ha MBIC/Ib O TAK Ha3bIBAEMOM apOUTpae
«by default». Unesa apourpaxa «by default» 3akioyaercss B TOM, UTO Mpu
BO3HMKHOBEHUHU CIIOpa CTOPOHBI 00s13aHbI pa3pelliaTh €ro B 00s13aTeJIbHOM
MOPSIIKE B ONPEIEIEHHOM TPETEHCKOM Cyle, OAHAKO MOTYT OTKJIOHUThCS
OT IaHHOTO MpaBWJIa U 3aKJIIOUUTh TPOPOTALIMOHHOE COTJIAIlIeHE B ITOJIb3Y
KaKOro-Jm00 rocy1apCTBEHHOTO Cyla WM XKe apOuTpaXkHOe CorjalleHue

Declaration of the Government of the Democratic and Popular Republic of Algeria Con-
cerning the Settlement of Claims by the Government of the United States of America and
the Government of the Islamic Republic of Iran (Claims Settlement Declaration), 19 Ja-
nuary 1981, Arts. I, II <http://www.iusct.net/General%20Documents/2-Claims%20Settle-
ment%20Declaration.pdf> (rmocnennee nmoceienue — 5 ssupaps 2018 r.).

bamaep Y. Ykas. cou. C. 59.
Born G. International Commercial Arbitration. 2™ ed. P. 250.

* Poudret J.F., Besson S. Op. cit. P. 3.
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B T10JIb3Y MHOTO TpeTeiicKoro cyna'. Pa3nuuyHble KOHIEIIMY UMITIEMEH-
Taluy JAHHOTO MEXaHW3Ma OIMMCHIBAIOTCS B paboTaX TaKMX aBTOPOB, KaK
I'. bopH, K. Kynubepru n JIx. I'paiiBc.

OCHOBHBIM MPETSITCTBUEM TSI PYHKIIMOHUPOBAHUS 3TOW KOHIETIUYN
CITY>KUT apOUTPaskHOE COTJIAllIeHHe, KOTOPOE He TTO3BOJISIET apOUTPaKy CTaTh
YHUBEPCAIBHBIM CITOCOOOM pa3pelieHMs CIIOPOB, HO 6€3 KOTOPOTo He ra-
PaHTUPOBAHO HM HAIlpaBJICHUE CTOPOH B apOUTpaxk CyIOM, HU YCIEITHOe
MpUBEICHUE apOUTPAKHOTO pellleHUsI B UCTIOHeHUe. [ mpeonoaeHus
YKa3aHHOTO MPEMSTCTBYS B JJUTEpaType MpemiaraloTcsli HECKOJIbKO KOH-
LHeMuuii UMIIJIEMeHTalu apouTpaxa «by default», MHOrMe M3 KOTOPBIX
COOTBETCTBYIOT ONTMCAHHBIM BBIIIIE:

a) rpe3toMupyeMast apourpaxktasi oropopka K. Kynubepru;

b) oObIuail, ycTaHaBIMBAIOIINIT TTpaBUJIo 00 apouTpaxe «by default»;

) ToJioxkeHus 00 apouTpaxe «by default» B JoKkyMeHTaxX HErocyaapcT-
BE€HHbIX OpraHu3allunii;

d) monoxeHus 00 apouTpaxe «by default> B HOpMaTUBHBIX aKTax;

€) IBYCTOPOHHME 1 MHOTOCTOPOHHUE MEXIYHAPOIHBIC TOTOBOPHI 00
apoutpaxe «by default».

ITpaBuiio 06 apouTpaxke «by default», ectecTBeHHO, He MpeaoaaracTcs
pacIpocTpaHsITh Ha BCE CITOPbI 0€3 UCKITIOUEHMUSI: TIOMUMO HeapOUTpaOUIb-
HBIX CITOPOB U CITOPOB, KOTOPBIE HEJTb3sI OTHECTU K KOMMEPUECKUM (TTOTpe-
OUTENbCKUE, TPYAOBBIC CITIOPHI, CIIOPHI O HACJIEACTBE U T.1.), U3 KOMIIETEH-
uu apoutpaxa «by default» aBTOpbI MCKITIOUAIOT CIIOPHI MEXKAY JTULIAMMU,
MMEIOIMMHU MECTO HAaXOXACHUS (KOMMEpPUYECKOe TPEANPUSTIE) B OMHOM
TroCyIapCcTBe, a TAKXKe CIIOPBI, CyMMa MCKa MO KOTOPHIM He TPEeBhIIIaeT
oIpeieJIEHHBII Topor.

Konuenmuu apoutpaxa «by default», Kak 1 pacCMOTpEeHHbBIE BBIIIE
MOIXOMABI B TPAKTUKE U HOPMATUBHBIX aKTax, SIBJISSIOTCS TIPUMEPOM JINOO
«II0JIpa3yMeBacMOro» apOUTPAKHOTO COTJIALIEHMS, IMOO MePEOCMBICICHUS
naeun o0s13aTeIbHOTO apouTpaxKa.

' Graves J. Court Litigation over Arbitration Agreements: Is It Time for a New Default Rule?

(Touro Law Center Legal Studies Research Paper Series No. 14-1 (2012)) <https://papers.
ssrn.com/abstract_id=2350309> (nmocienHee nocemnieHue — 16 nekadps 2017 r.); Cuni-
berti G. Op. cit. P. 183; Born G. BITS, BATS and Buts: Reflections on International Com-
mercial Disputes Resolution <https://www.wilmerhale.com/uploadedFiles/Shared_Con-
tent/Editorial/News/Documents/BITs-BATs-and-Buts.pdf> (nocnenHee noceuieHue —
16 nexa6ps 2017 r.).

® Cuniberti G. Op. cit. P. 164—166; Born G. BITS, BATS and Buts: Reflections on Interna-
tional Commercial Disputes Resolution. P. 5.
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3.1. Apoumpaxc «by defaults — «nodpasymeeaemoe» apoumpasicroe co-
2namenue

Hau6onee mpocThiM 1 OHHOBpEMEHHO HauMeHee pa3padoTaHHBIM
CIocoOOM UMILIEMEHTalun apouTpaxa «by default» B pamkax «moapa-
3yMEBaeMOro» apOMTPaKHOIO COTrJIALCHMS SIBJISIETCSI MPEIIOXEHHast
K. KynubepTtu «mpestomupyemMasi» apouTpaxkHast oroBopka. B ocHoBe
JAHHOI MOJIEJIN JIEXKUT Uest O TOM, YTO B CyIeOHOM MpakKTUKE U TOKTPUHE
JOJIKeH C(hOPMUPOBATHCS MOIXO/ K TOJTKOBAHUIO KOMMEPYECKHUX I0I0BO-
POB MEK/1y MHOCTPAHHBIMU I10 OTHOIIEHUIO IPYT K APYrY KOHTpareHTaMu
(BHE 3aBUCHMOCTH OT IIpeAMeTa TaAKMX JOTOBOPOB), B COOTBETCTBUU C KO-
TOPBIM CTOPOHBI CUMTAIOTCSI BBIPA3UBIIMMU COTJIaCHe Ha paCCMOTpPEHUE
B TPETEHCKOM CyIe CIOPOB, BO3HUKAIOIIMX U3 WJIM B CBSI3U C Ha3BaH-
HBIMU IOTOBOPAMHU, €CJIM He IIPEAYCMOTPEH KaKOii-11060 MHOM ITOPSII0K
paspeuieHus criopoB'. [Ipeanonaraercst, YTo JAHHBINA CITOCOO TOJKO-
BaHUS TOTOBOPOB IPUEMJIEM B CUJIYy TOTO, YTO apOMTpaXkHasi OrOBOpKa
SIBJISICTCSI J1JIsI OOJIBIIMHCTBA MEXKAYHAPOIHbBIX KOHTPAKTOB IIPUBBHIYHbBIM
yCIIOBUEM .

HamnpasieHue cTOpoH B apOUTPaX MOXET ObITh pe3yJIbTaTOM JO0TMOJI-
HEHUSI CYIIECTBYIOIIMX TTOJOXEHUI TOTOBOpa 00bIuaeM apouTpaxka «by
default», yTo TIpenaraeTcs B Ka4eCTBe €llle OJHOI0 CITocoda MMILIeMEH-
Tallu, SIBJISIOLIErOCs MOABUIOM «IT0JPa3yMeBaeMOro» apOUTPaKHOTO
cornaiieHus’. COOTBETCTBEHHO, B ONpeAe/IeHHON cdepe mpearnpruHuMa-
TEJIbCKOM IEeATEIbHOCTU NOJKeH c(hOpMUPOBAThCs OObIYAil, B COOTBETCT-
BUU C KOTOPBIM CTOPOHBI pAaCCMaTPUBAIOT OIPEIEIeHHbIE BUIbI CIIOPOB
B TPETEHCKUX Ccynax, a B TOCYIapCTBEHHOM CYZIe — TOJIbKO MPY 3aKII0UEHU
MPOPOTalMOHHOTO cornaiieHus. [Ipu 3ToM 00bIYali MOXKET B pa3IUYHbIX
IOPUCAUKIIMSIX TIOHMMAThCS TIO-Pa3HOMY, COOTBETCTBEHHO, «OOBIYHAS»
apOMUTpaXkHasi OrOBOpKa MOXKET':

(i) mpe3IoMUpPOBaTLCS TIPU OTCYTCTBUU MHOM TOTOBOPEHHOCTH, TO-
CKOJIbKY CUMTAETCsI, YTO CTOPOHBI MOpa3yMeBajiy MpUMEeHEHUE 00bIvasi,
0 KOTOPOM OHM 3HaJIM WU JOJDKHBI OBLIM 3HATh, €CJIM OH IIMPOKO U3BE-
CTEH U ITOCTOSIHHO COOJII0IAETCS B JaHHOM chepe MpeanpuHUMATEIbCKOM
NESITEIbHOCTH; WU

' Cuniberti G. Op. cit. P. 228—230.
Graves J. Op. cit.

> Cuniberti G. Op. cit. P. 238.

* Ibidem.

I[To ananoruu ¢ 1. 2 c¢t. 9 BeHCKO#T KOHBEHIIMU.
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(ii) mpuMeHAThCS B JIIOOOM CiTydae, €CJIM CTOPOHbI ITPSIMO HE UCKITIOUMITN
MpUMEHEHUE TaHHOTO 00bIYasi TOTOBOPOM'.

s ueneii uMruieMeHTaluy apoutpaxa «by default» pazHuiia mogxomnos
He MMeeT 0O0JIBIIOTO 3HAYEeHUST — IIPAaBUIIO MpeUIaraeTCs pacipoCTPaHUThb
TOJIbKO Ha KOMMEPYECKUE CIIOPbI, a 3HAHME KOMMEPCAHTOM O0ObIYasi B CO-
OTBETCTBYIOILIEH OTPACIY OOBIYHO MPEATOJIaraeTcs:’.

«IIpe3toMupyeMasi» U «0ObIYHasI» apOUTPaKHbIE OTOBOPKU BeCbMa CXO-
KU MEXIY CO0O0Ii, a OCHOBHOE pa3jinyue MeXI1y HUMU COCTOUT B TOM, YTO
repBasi PaCIpOCTPAHSIETCSI Ha BCE MEXIYHAPOIHbIE KOHTPAKThI, a BTO-
past — Ha OIlpeje/IeHHbIE BUIbI MPEINPUHUMATEIbCKOM IeATEIbHOCTH.
OpHako 6oJiee MOAPOOHO TO, KAKMM 00pa3oM JOKHBI B 000MX CTydasix
OIPEILISIThCS MECTO apOUTpaka, apOUTPaXKHbIA MHCTUTYT, IPUMEHUMBbIE
MpaBuJia U T.1., B IUTEpaType He pacKpbiBaeTcst. Bo3aMoXKHO, mpemnoara-
€TCsl, YTO TaKue IpaBuiia OyayT yCTAHOBJICHBI CyIaMU, pa3pabaThiBaIOIIMMU
COOTBETCTBYIOIIYIO MPAKTUKY WM IIPUMEHSIOIIMMHU B PELICHUSIX OObIYaii.
OIHaKO CJIOXHO MPEACTaBUTh TOCTATOUHO YHUBEPCAIbHOE MPABUIIO, CIIO-
COOHOE 3aMEHUTh COOO0Ii JOTOBOPEHHOCTH CTOPOH, 1aXKe €CJIM OHO SIBIISIETCS
o0bIYaeM ISl Y3KOM chepbl MPeanpUHUMATEIbCKON IesSITeIbHOCTH, a TEM
6oJiee ecJIM OHO He 3aBUCUT OT chepbl, IIpeIMeTa J0roBopa, CTpaH Mpouc-
XOXKIIEHUS M APYTUX OCOOEHHOCTE! ITPABOOTHOIICHU, KOTOPBIE BO3MOXKHO
YYECTh TOJILKO ITyTEM COIJIACOBAaHMS apOUTPaKHOI OrOBOPKMU.

Bonee ¢popmanuzoBaHHBIM TIpeICcTaBIsIETCS MTPaBUIO 00 apouTpake
«by default», ycTaHOBJIEHHOE B TOKYMEHTaX HErOCyAapCTBEHHBIX Opra-
Hu3auuii (GUpX, KIMPUHTOBBIX OPraHM3alliil, TOProBbIX Majar v T.1.).
IIpu 3TOM Takue OpraHu3alKy MOTYT KaK IIpeaycMaTpuBaTh 00s13aTeIbHOE
BKJIIOUEHME B KOHTPAKThI apOUTPaskHbIX OTOBOPOK MJIM OTCHUIOK K HUM,
TaK 1 TpeGOBaTh pa3pelleHusT BCEX CIIOPOB, CBSI3aHHBIX C KOHTPOJIUPYE-

B onucriaemom nonxozne K. KyHnbepTu coennHsIeT B OTHOM TePMUHE «O0bIYail» TTOHSI-
THsI, KOTOPBIE BO MHOTHX TIPABOIOPSIIKAX IPUHSITO PAa3IessiTh 1) «0ObIKHOBEHME» 1 2) COO-
CTBEHHO «00bIvail». B yacTHOCTH, B pOCCUIICKOI TUTEepaType 00bIuail, B OTIMYKE OT O0bI-
KHOBCHUSI, IPU3HACTCS] UICTOYHUKOM TIPaBa U MOXKET MPUMEHSIThCSI CYIOM BHE 3aBUCUMO-
CTH OT BOJIU CTOPOH; OOBIKHOBEHUE K€ CUUTACTCS] BXOISIINUM B COCTAB BOJICU3bSIBICHUSI
CTOPOH, €CJIM OHU 3HAJIH O €TO CYIIECTBOBAHMY 1 UMEJT HAMEPEHUE UM PYKOBOJICTBOBATh-
cs (cM. monpobOHee: 3vikur M.C. OO6blYan 1 OOBIKHOBEHMS B MEXIyHAPOIHON TOProOBJIe. —
M.: Mexnynap. otHoweHust, 1983. C. 15-25).

Drettman A.-K. Would English law on trade usages benefit from adopting a more formal ap-
proach such as seen in other jurisdictions as well as in international conventions? (August
2009) <http://www.cisg.law.pace.edu/cisg/biblio/drettmann.html> (nmocienHee noceiie-
Hue — 16 nexadps 2017 1.).

> Cuniberti G. Op. cit. P. 235—237.
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MOI UMU JAeSITETbHOCTBIO, B TpeTeiickux cynax'. [1epBrlii criocod He oT-
paxaert uae apoutpaxa «by default», a BTopoii, HarpoOTUB, MO3BOJISIET
CYMTaTh CTOPOHBI, CTABIIME YWIEHAMMU OPraHU3alMy WU OCYIIECTBIISI -
[ollI1e AeATeIbHOCTb, PEryJIMPYEMYIO TaKOM OpraHu3alueil, CorjacuB-
HIKMMKCSI Ha paCCMOTPEHHUE CIIOPOB B apOUTpaxe B COOTBETCTBUM C €€
npeanucaHusaMu. JlaHHbI BapuaHT apouTtpaxka «by default» Mano yem
OTJINYAETCS OT CYLIECTBYIONIEH MPaKTUKU, PaCCMaTPUBAaBIICICS BBIIIIE,
OJIHAKO IT03BOJIIET CTOPOHAM KOHKPETHOI'O I0rOBOpa COrJIacOBaTh MHYIO
apOUTpaXKHYIO OTOBOPKY WJIM I€penaTh Cop Ha PACCMOTPEHUE B rOCY-
IapCTBeHHBIN cyd. [1pu 3ToM 6e3yCIOBHBIM MUHYCOM JaHHOU KOHIIET-
LIMU SIBJIIETCSI OTCYTCTBUE YHUBEPCAIBHOTO XapaKTepa: Herocy1apcTBeH-
HbI€ OpraHM3alMU KOHTPOJUPYIOT JIUIL OYeHb crienrpuieckue chepbl
NEeSITeTbHOCTH.

3.2. Apoumpac «by default> — o6s3ameavHouil apoumpaxc 6e3 apoumpaic-
HO20 coeaauenus

Hopwma 06 apoutpaxe «by default» MoxeT ObITb MpeayCMOTpEeHA HALIU-
OHAaJIbHBIM 3aKOHOAATEILCTBOM MJIM MEXIYHAPOIHBIM TOTOBOPOM.

ApOUTpaxX Ha OCHOBAHWM HOPMBI HAIIMOHAJbHOIO 3aKOHA MaJio OT-
JINYAETCs OT CYLIECTBYIOIIMX MTPUMEPOB TPETEMCKOro pa3douparebCTBa
Ha OCHOBaHUM HOPMATHUBHBIX aKTOB, OJHAKO IPEAIojaraecT BO3MOXHOCTh
M3MEHMTD 3TOT MOPSIIOK MJIM OTKA3aThCsl OT Hero. JlTaHHOMY BUIy apOuTpaxa
«by default» ynensiercst Majio BHUMaHUs B JIMTEpaType — MPEANOI0KUTEIEHO
IOTOMY, UTO OH, KaK M yKa3aHHbIE BbIILIE IIPUMEPBI 00513aTeIbHOTO apOu-
Tpaxa, NPUCIOCOOJIEH TOJIbKO IS pa3pellieHKs CIIOPOB B Y3KUX cepax,
B HEKOTOPOI CTEIIEHM CBSI3aHHBIX C IYOJMYHBIM IIPABOM.

Apbutpax «by default» Ha ocCHOBaHMY MeEXXAYHAPOIHOTO AOTOBOpA, Ha-
MPOTUB, HanboJIee TOAPOOHO OIMCAH B JIMTEPATYPE 110 CPABHEHMIO CO BCEMU
MHBIMU CITIOCOOAMM UMILIEMEHTAlK. [IaHHbIM MOIXO0/ CETOIHS aKTUBHO
nponaranaupyercs I'. bBopHoM. ABTOp NpeaioXua rocy1apcTBaM 3aKITio-
4yaTh ABYCTOPOHHME M MHOTOCTOPOHHUE apOuTpakHbie 1oroBopkl (Bilateral
Arbitration Treaty (nanee — BAT) / Multilateral Arbitration Treaty (nanee —
MAT)), XoTophle IpenycMaTpUBalOT pa3pellieHre CIIOPOB MEXIy CTOpOHA-
MM, UMEIOIIMMU MECTO HaXOXIEHUS HAa TEPPUTOPUU JaHHBIX TOCYIAPCTB,
B COINIACOBAHHOM TPETEICKOM Cylie WM — P HaJIMYMU JOTOBOPEHHOCTH
CTOPOH — B popyMe, BHIOpPAaHHOM TaKUMU CTOpoHaMu’. B KauecTBe Mo~

' Cuniberti G. Op. cit. P. 235-237.
> Born G. BITS, BATS and Buts: Reflections on International Commercial Disputes Resolu-

tion. P. 3—4.
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cTpaiuu gaHHoi unen I'. bopHoM ObutM pa3padoraHbl MoaeabHoe BAT!
1 KOMMEHTapHii K HEMY’.

B cootBetrcTBUU ¢ nipeanoxenuem I'. bopHa, neiictBue BAT /| MAT
JIOJIKHO PACIIPOCTPAHSIThCS Ha KOMMEPYECKKE MPEANPUITHUSI, CO3MaHHbIE
B 110001 (hopMe (BKITIOYAsI MHAMBUIYAIbHbIX MPEANPUHUMATEICH 1 gaxe
rOCYIapCTBEHHbIE OPraHbl), YYPEXKICHHBIC B OIHOI 13 TOTOBapUBaIOIIUXCS
cTpaH, a Takke ux duimans’. M3 chepsl neiictBust BAT / MAT vckimo-
YalOTCsI CIIOPbl HEKOMMEPYECKOIo XapakTepa, a Tak:ke HEKOTOpbIE MHbIE
CIIOPbI, HAIIPUMEP, CBSI3aHHBIE C BPEAOM, IIPUUYMHEHHBIM OKPYXKaloIleit
cpene, wiu 6aHkporcTBaMu’. Eciii criop He OTHOCUTCS K cdhepe neiiCTBYs
BAT / MAT, B npuBeneHUN B UCMIOJIHEHNE PEIIeHUs] TPETeMCKOro cyaa
MOXKET OBITh OTKa3aHO'.

Criop, BO3HUKILUIA MEXITy KOMMEPYECKUMU MPEANPUSTUSIMU TOT0-
BapUBaIOIIMXCS TOCYAAPCTB, MpearnoaraeTcsl pa3peiiath B apouTpaxke
ad hoc o Pernamenty FOHCUTPAJI®. [loroBapuBaloiinecs rocyaapcraa
00ecreYnBaOT MPU3HAHUE U IIPUBEICHME B UCIIOJHEHUE PEIICHUIT Tpe-
TeMCKMX CYIOB, YUYPEXKICHHBIX B COOTBETCTBUU C MOJOXEHUIMU BAT /
MAT, Ha ycnoBuUsIX, He MeHee OJJarONMpPUSTHBIX, YUeM TPeayCMOTPEHHbIE
Hbplo-MopKcKoil KOHBEHIINEH WM MONOXEHUSIMU O IPU3HAHUU U TIPU-
BEJICHUU B MCIIOJHEHME PEIIeHUIi JT1000ro cyaa 10roBapuBaroIerocs
rocygapcrtsa’.

XK. Kynubeptu, nponoyrkas uaeto BAT /| MAT, npennaraet BKJIOYaTh
MoJoxeHus 00 apoutpaxe «by default» B coraieHust o0 cBOOOIHONM TOPTOB-
Jie, KOTOpbIE Ha TaHHbBIA MOMEHT YaCTO YKa3bIBalOT TOJIbKO Ha 00s13aTe/Ib-
CTBO TOCYIAapCTB CIIOCOOCTBOBATh apOUTPAKy UM MHBIM aJIbTePHATUBHBIM
criocobaM pa3peleHust CIiopos’.

Draft Model Bilateral Arbitration Treaty <https://www.wilmerhale.com/uploadedFiles/
Shared_Content/Editorial/News/Documents/Draft-Model-BAT.pdf> (nocneanee rnoce-
meHne — 16 mekaodpst 2017 r.).

Draft Commentary on Model Bilateral Arbitration Treaty <https://www.wilmerhale.com/
uploadedFiles/Shared _Content/Editorial/News/Documents/Explanatory-Note-Draft-
Model-Bilateral-Arbitration-Treaty.pdf> (mocnentee mocenienne — 16 nekadpst 2017 1.).

*  Draft Model Bilateral Arbitration Treaty, Art. 1.
* Ibidem.

> Ibid., Art. 7(1)(a).

¢ Ibid., Art. 4(1)(a).

7 Ibid., Art. 6(1), (2).

¥ Cuniberti G. Op. cit. P. 261.
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B cpaBHeHUM ¢ MHBIMU ciocOOaMU UMILJIEMEHTALIMM apOuTpaxa «by
default» opMEI, TIpeacTaBISIONINE COO0IT 00sI3aTeTbHBIN apOUTPaK, MOTYT
00eCIeunThb HaJTnue KOHKPETHBIX MTpaBuJj pa3pelieHus CIIOPOB B TpeTeii-
ckoM cyne. HekoTopyto KOHKYpPEHIIMIO UM MOXKET COCTAaBUTh pa3Be YTo
apourpax «by default», mpeammcaHHbBII HETOCYTapCTBEHHOM OpraHN3alIiei,
KOTOPBI MMeEeT MHBIC HEIOCTATKH.

Tem He MeHee HaaMuKMe YETKUX MpaBUl He obecrieunBaeT 3(hGeKTUB-
HOCTb caMOro MexaHu3ma apoutpaxa «by default», koTopast 3aBUCHUT,
HaIrpuMep, OT TOTO, SBJSETCS JIU MPEINUCAHUE O PACCMOTPEHUN CITOpa
B TPETEMCKOM CyIe JOCTaTOYHBIM JIJIs HaIllpaBJIeHUsI CTOPOH B apOUTpax
W MpUBEACHUST apOUTPAKHOTO PELIEeHUs] B UICTIOJIHEHUE, B TOM YMCJIE B Cye
IOPUCINKLIMY, KOTOpasi He pu3HaeT apouTpax «by default».

4. IIpakTHYeCKHe aCeKThl HMILIEMEHTAIIMA
KOHIenuuii apourpaxa «by default»

VKe Ha HACTOSILLEM dTalle BO3MOXKHO OINPEAeIUTh HEKOTOPhIE TOTEH-
IIUaJIbHBIE TTPOOIEMBbI, KOTOPbIE MOTYT BO3HUKHYTh ITPU UMILIEMEHTa-
LIMM KOHLIeNuU apoutpaxa «by default» B 1100011 U3 ONMMMCAHHBIX BbILIE
Bapualuii. BaxxHo OTMETHUTb, UTO JaHHBIE POOJIEMbl B 3HAYUTEIbHOMI
CTEMeHU pa3InvaioTcs IJIsl ABYX IMOAX0A0B, B paMKaX KOTOPBIX CYIIECTBYET
apoutpax «by default»: ecim 0CHOBHOI ITpO0GIEMOit «IT0Ipa3yMeBaecMOTO»
apOUTPaKHOTO COMJIALIEHUSI CTAHOBSTCS BOITPOCHI €0 (DOPMBI U I CTBY -
TEeJIbHOCTH, a TAKXXe MPUMEHUMOTO 1paBa, TO [IJIs1 aHAJIOTOB 00513aTeIbHOTO
apOUTpaxa OCTAaeTCsl Hepa3pellleHHBIM I7100aIbHbII BOIIPOC O IPUMEHM -
MOCTH HOPM HAIIMOHAJLHOTO U MEXIYHAPOTHOTO TIpaBa, PeryJInpyroIInX
apOUTPaxX B €ro KJIaCCUYeCKOM MTOHMMAaHUM.

4. 1. Ilpo6aemvt npumenenus apoumpasxca «by default — noopazymeeaemoe
apéumpaicnoe coerauienue

IIpencraBuM cutyanuio, B KOTOPO B rOCyAapCTBEHHBIN Cy/ B IOpUC-
JUKIIMU, KOTOpast He Tpu3HaeT apoutpax «by default» u B KoTopoii neii-
ctByeT Hbio-opKcKasi KOHBEHLIUS, TTOAeTCs UCKOBOE 3asiBieHue. OT-
BETUYUK TPEOYET OCTABUTH €ro 6€3 paCCMOTPEHUS U HAPABUTh CTOPOHBI
B apOouTpax Ha ocHoBaHuu cT. 11 Hplo-MopKcKoit KOHBEHIINY B CHITY
TOTO, UTO CITOP TMOICKUT PACCMOTPEHUIO B TPETEHCKOM CYyJIe 1O IMpaBM-
Jlam apouTtpaxka «by default». MicTel yrBep:KaaeTr, 4To Crop J0JKeH ObITh
pPaccMOTPEH B TOCYIapCTBEHHOM CYIi€, TOCKOJbKY MEXIy CTOPOHAMU
OTCYTCTBYET IeICTBUTEIbHOE apOUTPaXkHOE COoTIallleHUE.
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YT10OBI MOHSATH, AEACTBUTEIBHA JIU «IIPE3IOMUPYEMast» MU «OObIYHAS»
apOUTpaXkHasi OrOBOPKa, Cyny MPUAETCS cHadajla ONpeae/uTh IpaBo,
MPUMEHUMOE K apOUTPaXHOMY corjlalleHuIo. B murepartype yacTo yka-
3bIBAETCSI, YTO B OTCYTCTBME TOTOBOPEHHOCTU CTOPOH IPAaBOM, MPUMeE-
HUMBbIM K apOUTpaXKHOI OrOBOPKE, SIBJISIETCS IIPaBO MecTa apOMTpaxa,
BHE 3aBUCMMOCTHU OT TOT0, KaKoe MpaBo peryaupyer cam noropop'. Tem
He MEHee BCTpevyaeTCsl M MHasi TOUYKa 3peHUsI, HallpuMep, MpeiioXKeHHast
AHTJIMICKUM ATIEJUISILIMOHHBIM cyaoM B neie Sulamérica CIA Nacional de
Seguros SA & Ors. v. Enesa Engenharia SA, B COOTBETCTBUM C KOTOPOIi IIPK-
MEHUMBIM TTPaBOM MOXKET SIBIISIThCA TMpaBo, (i) mpsiMo uiu (ii) KOCBEHHO
BBIOpaHHOE CTOpOHAaMU, UM Xe (iii) mpaBo, HanboIee TECHO CBI3aHHOE
¢ apOMTpaXXHbIM corjameHuem’. Eciau B JTaHHOM pelieHUU CYJ BCe XKe
oIpene/ini B KayeCTBe IIPMMEHHUMOTrO IpaBa HanboJiee TECHO CBSI3aHHOE
€O CIopoM IpaBo Mecta apoutpaxa (JIonmoH)’, To B nene Arsanovia Ltd. &
Ors. v. Cruz City 1 Mauritius Holdings BeicoKuii cyn TpaBOCyIvs IPUILIEIT
K BBIBOJY, UTO CTOPOHBI KOCBEHHO BhIOpai paBo MHIuu, peryampyio-
1ee caM KOHTPAKT, XOTsI HauboJiee TECHO CBA3aHHBIM IIPABOM SIBJISLIIOCH
OITATH Xe TpaBo Mecto apoutpaxa (Jlongon)*. HeckobK0 MHOM, HO TakK-
K€ MOCTAaTOYHO TMOKUIA «TeCT» [UIsl ONpee/IeHUs IIpaBa, IPUMEHUMOIO
K apOUTPaXHOI OrOBOpKe, IpeaycMarpuBaeT EBporeiickast KOHBEHLIMS
0 BHellIHeToproBoM apourpaxe (XKeHesa, 21 anpesst 1961 r.): oHa 103Bo-
JIIET cyJaM pelliaTh BOIIPOC O HAJTUYUU U ACHCTBUTEIBHOCTU apOUTpaK-
HOI1 OrOBOPKU I10 IIpaBy, OIpeleIeHHOMY Ha OCHOBAaHMU COOCTBEHHBIX
KOJUIM3MOHHBIX HOPM, €CJIM IIpaBO He BIOPAHO CTOPOHAMMU WJIM IIPaBO
MecTa apOuTpaxka He MOXET ObITh ycTaHOBJIeHO (CT. 6(2)(c)).

IIpoGnema cBsI3aHa ¢ TEM, UTO KOHLEMIMU «IIPE3IOMUPYEMOTO»
U «O0BIYHOIO» apOUTPaKHOIO COIJIAIICHUS 3a4acTyIO He TO3BOJISIIOT Of-
HO3HAYHO ONpPEIeIUTh MeCTO apouTpaxka. [1oaTomy, NbITasiCh OTBETUTh
Ha BOIIPOC O IeHCTBUTEIbHOCTU apOUTPaKHOM OrOBOPKM Ha OCHOBAaHUU

Blackaby N., Partasides C., Redfern A., Hunter M. Op. cit. P. 71; Rubino-Sammartano M. Op.
cit. P. 157.

> [2012] EWCA Civ. 638, para. 25 (per Moore-Bick LJ) <http://www.bailii.org/ew/cases/
EWCA/Civ/2012/638.html> (mocienHee mocemenue — 16 nekabps 2017 1.); cM. Takxke:
Lew J.D.M. 9. Sulamérica and Arsanovia: English Law Governing Arbitration Agreements //
Jurisdictional Choices in Times of Trouble (= Dossiers of the ICC Institute of World Busi-
ness Law. Vol. 12) / B.G. Affaki, H.A.G. Naén (eds.) (ICC Publication No. 755E). —
P.: ICC Pub., 2015. P. 136—138.

* [2012] EWCA Civ. 638, para. 26.

*[2012] EWHC 3702 (Comm.) <http://www.bailii.org/ew/cases/EWHC/Comm/2012/3702.
html> (rmocnennee mocemenne — 16 nexadps 2017 r.)
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MpaBa MecTa apOuTpaxka, Cyl B psie CaydaeB 3aiiieT B JOTUYECKUM TYTTHK,
MOCKOJIbKY MIEPBOHAYAIbHBIN BOITPOC O TOM, BO3MOXKHO JIM HA OCHOBAaHUU
npaBuia 06 apoutpaxe «by default» moapaszymeBath HaIM4YMe apoOUTpaK-
HOTO COTJIAIIICHUE 1 OTIPEIEISITh B COOTBETCTBUY C HUM MECTO apOUTpaxka,
ocTaeTcs Ha JaHHOM 3Tarne 0e3 orBeTa. C OOJIBIIONM 10JIeil BEPOSITHOCTH
yXKe Ha 3TOM CTaIuu CyIl YKaXKeT JIM0O Ha MOJHOe OTCYTCTBUE, TMOO Ha He-
HMCITOJTHUMOCTh apOUTPpakHOI oroBopKu. OMHAKO ISl TPOapOUTPaKHBIM
00pa3oM HACTPOEHHOTO Cyla COXPAHSIETCSI BOBMOXHOCTh ITOUTH TI0 ITyTH
OoJiee TMOKOT0 aHaIM3a U YBUIIETh B TOTOBOPE MPU3HAKN KOCBEHHOTO BbI-
O0opa B KayecTBe IpaBa, IPUMEHHUMOTO K TOPSAKY pa3pelieHus ClIopoB
CTOPOH, TIPaBOTIOPSIIKA, COMEPIKAIIIETO MpaBUIo 00 apouTpaxke «by default».
B takoMm ciryyae Ha BOITPOC O AEMCTBUTEILHOCTH 00EUX «TTOAPa3yMEBaCMbIX»
OTOBOPOK MOXKET OBITh IaH MOJOXUTEIbHBIA OTBET, MOCKOJIbKY HaTU4YNe
B IIPaBOIIOPSIIKE CTPOTMX TPeOOBaHMIA K (hopMe apOUTPasKHOTO COTJIALIEHUST
U IEHCTBUTEIBHOCTHY BOJICU3BSIBICHUSI CTOPOHBI IIPOTUBOPEUUT CaMOM 1iee
apouTpaxa «by default».

Tewm He MeHee, KaK yKa3bIBaJOCh BhIIIE, ONMUCAHUE B INTEPAType «IIpe-
3IOMUPYEMOIi» U B MEHBILIEH CTENMEHN «OOBIYHO» OrOBOPKU HEAOCTATOYHO
KOHKPETHO, COOTBETCTBEHHO, HE3aBUCUMO OT yCIieXa ITorcKa IIPUMEHUMOTO
npaBa, CylI MOXET IMOCUMTATh TaKyl0 OTOBOPKY HEUCITOJTHUMOIA.

B xoze nmpuBeaeHs B UCTIOTHEHNE apOUTPAXKHOTO PEIIeHNsI, BRBIHECEH-
HOTO Ha OCHOBaHMU JTaHHBIX OTOBOPOK, CyI OyIeT paccMaTpuBaTh TPeOO-
BaHuA K popme B cT. 11 Hbto-MopKcKoit KOHBEHIIMN B KAUECTBE «MaKCH-
MaJIbHBIX» 110 OTHOILICHUIO K IMOJIOXEHUSIM COOCTBEHHOTO TTpaBOIIOpsIaKa'.
Ecnu nonxon B HaIlmoHaJIbHOM TIpaBe K (popMe apOMTPakHOTO COTJIAIICHUST
JIOCTATOYHO JUOepalieH, YTOObI TPU3HATh COOIOIEHUE «ITPE3IOMUpYye-
MOIi» U «OOBIYHOM» OrOBOPKOI (popMalibHBIX TPeOOBAaHUIA, Cy Aajee,
npumensisi ct. V(1)(a) Hplo-MopKkckoit KOHBEHLIMH, PACCMOTPHT BOITPOC
MaTepuaJbHON NeUCTBUTEIBHOCTU apOUTPAXKHOTO COTJIAIICHUST C TOUKHU
3peHus IIpaBa MecTa apouTpaxa.

YToOBI TTOCTABUTDH MO COMHEHHUE MaTepHaJIbHYIO AeHCTBUTEIbHOCTD
apOUTPaKHOM OTOBOPKH, CTOPOHA B 000X CIydasx MOXKET 3asiBUTh, HATIPU-
Mep, YTO OHa He UMeJia MPEeICTaBICHUS O TPUMEHUMOCTH YKa3aHHOT'O TTpaBa
K MOPSIAKY pa3pelieHs CIIOPOB, U €€ BOJIEU3bSIBICHUE B NIEHICTBUTEIIBHOCTH
He MOoapa3yMeBajloCh U He MOXKET (hOPMUPOBATD «IIPE3IOMUPYEMYIO» WU

' Born G. International Commercial Arbitration. 2" ed. P. 667—668; Pe3omorms 61/33 T'e-

HepaibHoit Accam6iern OOH ot 4 neka6pst 2006 roma // KoHBeHIIMst 0 MPU3HAHUY U TTPH-
BEJICHUH B UCTIOJTHEHHIE MHOCTPAHHbIX apOUTpaxHbIX pemennii (Hpio-Mopk, 1958 rox).
Bena: OOH, 2016. C. 15—16 <http://www.uncitral.org/pdf/russian/texts/arbitration/NY-
conv/New-York-Convention-R.pdf> (mocnennee mocenienne — 16 nexadps 2017 1.).
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«O0OBIYHYI0» apOUTPaXKHYIO OTOBOPKY. Cyl MOXKET He COTTIaCUTLCS ¢ TAKUMU
apryMeHTaMM U TTIOCYUTaTh, UYTO CTOPOHA, 3aKJIt04ast JOTOBOP, K KOTOPOMY
MPUMEHMMO TIpaBo, coaep:Kallee MmpaBuiio 006 apouTpaxe «by default»,
MoOTJIa OXUIATh, YTO TOT MPABOMNOPSIAOK OyIeT BIIOCAEACTBUU MPU3HAH
PEeryJIMpyIOLINM pa3peleHue cropoB. COOTBETCTBEHHO, CTOPOHA, HE Ha-
cTavBaBIlIasi HA MHOM TIOPSIIKE pa3pellieHusl CIIOPOB, HE CMOXET CChLIAThCS
Ha OTCYTCTBHME apOUTpaXkHOI oroBopku. IToxoxkuii aHaau3, B YaCTHOCTH,
HCTIOIb3YeTCs TP 000CHOBaHUY PaCIIPOCTPaHEHUST apOUTPasKHOI OrOBOP-
KU Ha «HETIOAMMCaHTa» B CHIIY IPUHIIMIIA «3CTOMIEIb», KOTIa BBISICHSIETCS,
YTO CTOPOHA paHee He CTaBWJIa MO COMHEHHUE NeHCTBUTEILHOCTD U pac-
MpoCTpaHEeHUE Ha Hee apOUTpaxkHO OTOBOPKM'.

MoXHO TakXe TPeAIoaoXUTh, YTO CTOPOHA, Xelasl TIPeaoTBPaTUTh
NpUBeAeHNUE apOUTPaKHOTO PElIeHUs B UCTIOJIHEHHE, YKaXKeT Ha HapylIle-
HYE TTyOJIMYHOTO TOpsIIKa. ApTYMEHTOM, B YaCTHOCTHU, MOXKET OBITh TO, YTO
OTKa3 OT rapaHTU, IPEIYCMOTPEHHBIX TOCYIapPCTBEHHBIM CYIOM, B TTOJIb3Y
pasoupaTesbCTBa B TPETEMCKOM CylIe JOJIKEH OBITh MPSMO BhIpaXKeH, Kak
3TO IPELYCMOTPEHO B HEKOTOPHIX IOPUCIUKLIMAX'. TeM He MeHee B 00JIb-
IIMHCTBE TTPABOMOPSIIKOB OCHOBAHUS ISl IPU3HAHUS TIPOLIECCYAIbHOTO
HapylLIeHs HapyllIeHUeM ITyOJIMYHOTO MOPSIAKA CBSI3aHbI CKOpee C MPOIIeC-
COM pa3dupaTesIbCTBa CIopa B apOUTpaxke, a He ¢ MOPSIAKOM BbIpaXKeHUs
coracusi Ha Takoe pa3oupaTebCTBO’.

B cnyuae Hanuuus apOUTpaXkKHOI OrOBOPKM, 3aKJIIOUEHHON Tocpe-
CTBOM MPUCOEAMHEHUS K TOKYMEHTaM He3aBUCUMOI OpTaHU3alluU, TPe-
Oymlleit mepenaBaTh BCe CBSI3aHHBIE C PETYJIMPYEMOU NesITeIbHOCThIO
CITOPBI B apOUTpaxk, BOMPOC MIPUMEHMMOTO TpaBa, €CJIu Cyl CYMTAeT Ta-
KOBBIM MECTO apOuTpaxa, pa3pelraeTcsl 3HaUMTeJIbHO Jerye. DTo CBSI3aHO
C TeM, UTO B JOKYMEHTaxX OpraHu3alliu, CKOpee BCero, OyaeT MpeaycMo-
TPeH KOHKPETHBIN MOPSIIOK pa3pelieHus ClIopoB, U B TOM YHCJIe MECTO
npearogaraeMoro apouTtpaxa. B octaabHOM OTBET Ha BOTpoc 0 hopme
apOUTPaKHOTO COIJIAllIEHUST TaKXKe OyIeT 3aBUCETh OT MOAXOAa B Mpa-
BE IO MECTY HaXOXIEHUS Cylda, €CIM HE BBINOJHSIETCS MUHUMAJIbHBIA
cranmapt u3 cr. 1 Heio-Mopkckoit koHBeHLMK. TeM He MeHee He Bbl-
3bIBa€T COMHEHUI, UTO BOJICU3BSIBICHUE CTOPOHBI CIIOpa JOJKHO OBITh

' Hanotiau B. Op. cit. P. 20; Brekoulakis S. Op. cit. P. 129.

?  Cwm., Hanpumep: Atalese v. U.S. Legal Services Group L.P., No. A-64-12, 2014 WL 4689318
(N.J. Sept. 23, 2014) <http://caselaw.findlaw.com/nj-supreme-court/1678725.html> (mmo-
cieaHee nocemeHue — 14 stuaps 2018 r.).

Schwarz E'T., Orter H. Procedural Ordre Public and the Internationalization of Public Po-
licy in Arbitration // Austrian Yearbook on International Arbitration. 2008. P. 146—151.
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MpU3HaHO (OPMUPYIOIINUM AEUCTBUTEIbHOE apOUTPaXKHOE COTJIallIcHUE,
TMIOCKOJIBKY Ta OCO3HAHHO OCYIIECTBIISIA AESITEIbHOCTD, PETYIUPYEMYIO
HE3aBMCHUMOI OpraHu3aluel, HO He UCKJIIoUMIa TOCTYITHBIM CIIOCOO0M
«I0/Ipa3yMeBaeMyt0» apOUTPaXKHYI0 OTOBOPKY B PaCIIPOCTPAHSIIOLINXCS
Ha Hee JTOKYMEHTaXx.

4.2. Ilpobaemot npumenenus apoumpaxca «by defaultr — apoumpac 6e3
apoumpaxicHozo coeaauieHus

ITpoGaembl nconb30BaHUS KOHLIETIMI apouTpaxka «by default», He
MpeayCMaTPUBAIOLINX 3aKJIIOUEHMS JaXkKe «IT0Ipa3yMeBaeMOro» aponuTpax-
HOTO COTJIallleHUsI, Oojiee T00abHBI. B OTHOIIIEHUN JTIOOBIX MHCTUTYTOB
00513aTeIbHOTO apOMTpaXka M €ro aHaJI0TOB BO3HUKAET BOITPOC, TPUMEHUMBbI
JIM K HUM HOPMBI HaITMOHAJILHOTO 1 MEXIYHAPOIHOTO MpaBa, peryJInupyro-
1IMe apOUTpax B €ro KIaCCUYECKOM MTOHUMaHUU.

Kax HopMBI 00 OCTaBJIeHMM UCKOBOTO 3asiBIEHUST 0€3 pacCMOTpEHUs,
TaK ¥ HOPMBI O NIPUBEACHUM B UCTIOJIHEHUE apOUTPaKHBIX PEIICHUI, CO-
JepaKallecss B HALIMOHAIBHBIX 3aKOHOMaTeIbeTBaX U B Hblo-Mopkckoii
KOHBEHIIMU, UCXOASIT U3 CYLIECTBOBAHUSI apOMTPaKHOTO COTJIAIICHUS
MEXIy CTOpOHaMU criopa. B ero orcyTcTBHe UX MPUMEHEHWE BBITJISIANAT
HEOOOCHOBAHHbBIM.

CyliecTByIOLINE TTPUMEPBI 00513aTeJIbHOTO apOMTpaka He JaloT ucuep-
MBIBAIOIIETO MIPEICTAaBICHUS O TOM, KaK CYIbl TPETHEIO TOCYIapCTBa OyIyT
pearupoBaTh Ha CChUIKY CTOPOHBI Ha HAIIMOHAJbHbBIN 3aKOH WJIM MEXKIY-
HapOIHBIN TOTOBOP, NPEAIIMCHIBAIOIIMI pa3peliaTh CIIOPbl B TPETEMCKUX
cynax. DTo CBA3aHO B IMEPBYIO ouepeb ¢ y3KOoi cepoii MpUMeHEeHUs WiIn
pPErMoHaJIbHBIM XapaKTEPOM CYIIIECTBYIOIIMX 3aKOHOB M JJOTOBOPOB.

ITpoGnema KkBanuuKauy 00s13aTeIbHOTO apOUTpaka MILTIOCTPUPYETCS
MPaKTUKON CyIOB, CBSI3aHHON C pelieHusMu TpudyHaia 1o yperyimpo-
BaHu1o B3auMHbIX npeteH3uit CIIIA u Mpana (Iran-United States Claims
Tribunal) (manee — TpuOyHai), B YaCTHOCTHU pelieHrueM Bbricokoro cyna
npaBocynus B nene Dallal v. Bank of Mellat'. I'paxnanux CILIA o6paTuics
B Bricokuii cym, yxke umes pelieHrue o ToMy Ke cropy, puHsaToe Tpu-
oyHasoM. KMcrelr 3asiBuII, YTO MMEET TIPaBO Ha TMIOBTOPHOE PacCMOTPEHUE
cIiopa, MOCKOJIbKY Ha pellieHue TpubyHasia He pacipoCTpaHsIeTCsl IeUCT-
Bre Hblo-MopKcKoil KOHBEHIINHM, a 3HAYUT, €ro HEBO3MOXHO TPUBECTH
B ucIojHeHue B Benukoopuranuu. BeICOKMIA Cyn cOracuics ¢ TeM, 4TO
Hplo-Mopkckas KOHBEHIIMS B OTCYTCTBHE MEXIY CTOPOHAMU apOUTpax-
HOTO COTJIaIlIeHUsT HEMTPMMEHMMa, HO 3TO He MelllaeT NMPU3HAaTh pellieHue

' [1986] 1 QB 441.
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TpubyHaia Ha OCHOBaHUM MPUHIIMIIA MEXKIyHAapoaHOU BexkiuBocTu'. [1o-
XOKET0 MoIXo1a MpUACP>KMBATMCh U IPYTHUe rOCyIapCcTBa, pU3HaBasi MHYIO
npupoxny perreHuit TpubyHaa o cpaBHEHUIO ¢ MPUHSITHIMU HA OCHOBaHUU
apOUTPaKHBIX COTJIAIICHUM Y KOHCTATUPYSI, YTO HA TAKUE PEILICHUS HEe pac-
MPOCTPAHSIETCS IEMCTBUE Hb}O—PIopKCKoﬁ KOHBEHLIMI .

JlaHHBIN MOAXOM CIAYXKUT WLTIOCTpALlME MOTeHIIMAIbHON peakiiuu
CyIIOB Ha 00s13aTeNIbHbIN apouTpaxk «by default» 6e3 apOUTpaKHBIX cOrIa-
meHui. PenreHuss MOTyT OBITh MMPUBENEHBI B UCTIOTHEHUE, OMHAKO 3TO
TMOJIHOCTBIO 3aBUCUT OT TOTO, TOTOB JIM CYIl TPEThEro ToCyaapcTBa HaTH
Kakoe-11b0 000CHOBaHME, OTIIMYHOE OT IMPUBBIYHON CChIIKM Ha Hpio-
Mopxckyio KoHBeHIIO. [Ipearnono)XuTenbHO TaKxkKe OT YCMOTPEHMUs
cyna OymeT 3aBUCETb TO, HAIIPABUT JIM OH CTOPOHBI B apOMTpaxK, y3HaB,
YTO Ha pa3pelleHre CIIOPOB MEXIY HUMU pacIipOCTPaHSIET CBOE AeHCTBUE
HopMma 00 apoutpaxe «by default».

5. 3akiouenue

[TombITKM cO3maTh MEXaHU3MbI, ITO3BOJISIIOIINE PACCMOTPETh CIIOP B ap-
ouTpaxke, He 3aKJII0Yast apOMTPaKHOE COTJIallleHre, TOBOJIBHO YacTO BCTPe-
YaloTCs B IUTEPAType U B MPAKTUKE. DTU MEXaHU3MBI CYIIIECTBYIOT B OTHOM
13 IBYX GOPM — «II0ApasyMeBAEMOro» apOUTPaKHOTO COIJIALLIEHUS WIIH XKe
00s13aTeNIbHOr0 apouTpaxka 06e3 apOUTPasKHOTO COTJIAIIECHUSI.

B otnnume ot 00s13aTebHOTO apOUTpaXKa, «ImoapasyMmeBaeMoe» apou-
TpaXKHOE COTJIAIlIEHUE TTO3BOJISIET OCTAaThCsI B paMKaX MPUBBIYHOTO, «KOH-
CEHCYaJIbHOTO» TPETEeIMCKOro pa3drpaTe/ibcTBa U IIPETeHAOBATh Ha TIPUMe-
HUMOCTb BCEX COOTBETCTBYIOIIMX HAIIMOHAIBHBIX U MEXKIYHapOIHO-TIpa-
BOBBIX HOpM. O0s3aTeIbHBIN apOUTpaX BO BCEX €ro MPOSIBICHUSIX — 3TO
CaMOCTOSITEJIbHBIM UHCTUTYT, K KOTOPOMY BaXKHEHUIIIME HOPMBI O TPETEN -
CKOM pa3dupartesbCTBe MPUMEHSIIOTCSI IO YCMOTPEHUIO Cya, a He 110 00-
1LIEeMy TIpaBUJIY, UTO SIBJIIETCS €r0 HEMOCTATKOM JUTS LieJiel OCYIIeCTBICHUS
MEXITYHApOIHBIX TTPOCKTOB.

Konuenuun apoutpaxa «by default» He SIBISIIOTCSI peBOJIIOLIMOHHOM
UIeel Mo CPaBHEHUIO C PACCMOTPEHHOM MPaKTUKOM: 3TO ITOMNbITKA CU-
CTeMaTU3UPOBATh BCE T€ e JBa MOAX0Aa K apOUTpaxy, He TpeOyrole-
My (OpPMaJIbHOTO 3aKJII0UECHUST apOUTPaXKHOTO COTJIAllleHUs, IS Leaei

Rubino-Sammartano M. Op. cit. P. 126.

Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary on the
New York Convention / H. Kronke, P. Nacimiento, D. Otto, N.Chr. Port (eds.). — Alphen
aan den Rijn: Kluwer Law International, 2010. P. 162—163.
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JMaJbHEMIIero pacipocTpaHeHUs TPETeCKOro pa3orpareabcTBa. JlaHHbIe
KOHIIETIIIMY pacCMaTPUBAIOTCS B IUTEPATYpe C Pa3IMYHOM CTETIEHbBIO Je-
TaJu3all1; HEKOTOPBIE MPEACTABISIOTCS 00Jiee «KU3HECTIOCOOHBIMU»,
a HEeKOTOpbIe — YTONMMYHBIMU. [1pr 3TOM BCTpeyaroTCs MOMBITKA PACCMO-
TPETh BO3MOXHOCTh UMITJIEMEHTALIMM KOHLENUMIT apouTpaxka «by default»
Ha npakTuke. Hampumep, HoBo3enaHACKMiT MHCTUTYT 9KOHOMUYECKMX
uccnenoBanuii (New Zealand Institute of Economic Research (NZIER))
B 2016 r. mpoBeJ UcCieNOBaHKeE, 10 pe3yJibTaTaM KOTOPOIo IMOATBEPIAMII, YTO
npuHsaTue BAT MOXeET TOJOXUTEbHO MOBIUITh Ha pa3pelleHrue CIIopoB
MaJIbIX IIPEANPUITUIA B peTMOHE'.

OnHako, Kak MOKa3bIBaeT JaKe TMTOBEPXHOCTHBIN aHAIN3, UMILJIEMEH -
Talus JII0OOro U3 MoaxoaoB K apouTtpaxy «by default» Ha naHHOM aTare
pa3paboTKHU He BedeT K (hOpMUPOBAHNIO ITPOCTOM U MpeAcKa3yeMOoi CUCTe -
MbI B3aUMOJIECTBUSI TPETEUCKIUX U TOCYIapCTBEHHBIX CY10B, 0€3 KOTOPO
HET CMBbICJIa OTKAa3bIBaThCSI OT KJIACCUYECKOT0 apOUTPaKHOTO COTIAIICHUS.

Evaluating the proposed Bilateral Arbitration Treaty: NZIER report to Victoria Universi-
ty of Wellington Law Faculty (25 February 2016) <https://nzier.org.nz/static/media/filer
public/93/9b/939bfa07-1460-4f38-b0f3-6fe902cfcOcS5/second_bat_report.pdf> (mocnen-
Hee nocenieHue — 16 nekadpst 2017 r.); cM. Takke: Born G., Butler P. Bilateral Arbitration
Treaties: An Improved Means of International Dispute Resolution <http://www.uncitral.
org/pdf/english/congress/Papers_for Programme/104-BORN_and BUTLER-BATs_An_
Improved Means_of International Dispute Resolution.pdf> (rmocnenHee rnocemieHue —
16 nexabpst 2017 r.). P. 10—11.



COAENCTBUE APBUTPOB B MPUMUPEHUN CTOPOH

N.N. CycnuipbiHA,
maructp npasa (LL.M.)

B cmamve paccmampueaemcs codeticmeue apoumpos 6 npUMupeHul CopoH
KaK cnocob nosuluieHus 3geKkmusHocmu apoumpajicHo2o pazoupamenscmad.
O0HOBpeMEHHO agmop ONUCHIBACM CHOPHbIE MOMEHMbI COBMEULeHUs (PYHK UL
apoumpa u meduamopa u daem npaKmu4ecKue peKkomeHoayuu no n0eody moeo,
KaK CHU3UMb PUCKU 0CNAPUBAHUS APOUMPAICHO20 PEULeHUsl, BbIHECEHHO20 HOCAE
Heyodasulelicss NONbIMKU NPUMUDEHUS.

Knrouesoie cnosa: meduayus; npumupumenvroie npoyedypul; med-apo; anb-
mepHamueHoe paspeuieHue cnopos; UCHOAHeHUe apOumpa)cHbviX peuweHull;
npedsapumenbHoe MHeHUe apoumpa; He3a8UCUMoCcmy U 6ecnpucmpacmHoCmb
apbumpos.
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ASSISTANCE OF ARBITRATORS
IN SETTLEMENT BETWEEN THE PARTIES

IRINA SUSPITCYNA,
LL.M.

The article examines the assistance of arbitrators in settlement procedures
between the parties as a way to improve the effectiveness of arbitration proceed-
ings. At the same time, the author describes the disputable issues of combining the
functions of arbitrator and mediator and gives practical recommendations on how
to reduce the risks of setting aside an arbitral award made after an unsuccessful
attempt to settle the dispute.

Keywords: mediation; conciliation; settlement procedures; med-arb; alterna-
tive dispute resolution; recognition and enforcement of arbitral awards; prelimi-

nary view on the merits of the case; independence and impartiality of arbitrators.
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1. Benenue

B kxauecTBe HegoOCTAaTKOB MEXIYHApOIHOTO apOUTpaxa Kak MeToaa
paspelleHus: CIIOPOB BBIACISIOT JUIMTEIbHOCTD IMPOLEAYPbI, €€ J0POro-
BU3HY JIJISI TIOJIb30BAaTeJIeii, a TAKXKE T0CTATOYHO BpaxaeOHy10 aTMochepy,
B KOTOPOI ITPOMCXOAUT pa3doupaTebcTBO. CTOPOHBI HE BCeTaa ya0BIET-
BOPEHBI BHIHECEHHBIM PELIEHUEM 1 BIIOCIIEACTBMY MOTYT MPEISITCTBOBATh
€ro MPU3HAHUIO U MPUBEACHUIO B UCITOJTHEHUE.

CopeiicTBre apOUTPOB B MPUMUPEHUU CTOPOH M 3aKJTIOYEHUU MUPO-
BOTI'O COIJIAIIEHUST MOXKET CITOCOOCTBOBATDH CO3MAHUIO «OECIIPOUTPHILITHOMN»
(win-win) cuTyauuu, B KOTOPOIl CTOPOHBI JOOPOBOJIBLHO UCTIOJHSIOT 10~
CTUTHYTBIE TOTOBOPEHHOCTU. DTO MOXKET COKPATUTh CPOKHU M PACXOJbI
B apOuTpaxe, a TakKKe IMO3BOJUTh YYaCTHUKAM «COXPAHUThH JIUII0» U Iap-
THEPCKKME OTHOLICHUSI.

[TpuMupuTeIbHBIE TpOLIEAYPHl (MEeIMalMsI) U apOUTpaK UCTOpUYIE-
CKU OYEHb TECHO cBsi3aHbl. OTCIOAAa MPOUCTEKAIOT CMeILIaHHbIe (Pop-
MBI pa3pelieHusl CIopoB, TakKue Kak apouTpaxk-meauauus (arb-med)
u Meauanus-apoutpax (med-arb), a Takke MpUMUpPUTEbHbIE (GYHKIMU
apOUTpOB.

Mexay TeM, HECMOTpPSI Ha «<KPOBHOE POJICTBO», B COBPEMEHHOM MUPE
Meaualus 1 apOuTpax UMEIOT P IPUHLIUITMATBHBIX Pa3IMUMil, KOTOPbIE
CTaBST MOJ COMHEHHE CaMy BO3MOXHOCTb JIJII OMTHOTO M TOTO 3Ke JuIia
coBMellaTh GYHKUMU apOMTpa U MeauaTopa, OCTaBasiChb MPU 3TOM He3a-
BUCUMBIM U OecripucTpacTHbIM. Kak ciencTBue, apOUTpakHOE pelleHue,
BBIHECEHHOE TaKMM apOUTPOM I0CJIe HeyIauHOM MOIBITKA ITPUMUPEHUS
CTOPOH, MOATAJAET MOJ YTPO3y OCIIAPUBAHUSI.

B HacTos111e cTaThe aBTOP MpeceayeT Lelb TPoaHaIu3upoBaTh CIIOP-
HbIe MOMEHTHI COICICTBUSI apOUTpa IPUMUPEHUIO CTOPOH C YY€TOM IIpa-
KTUKU Pa3IMYHbIX OPUCIUKIIMIA.

2. CyTb npo0JieMsl

Menuaius 1 apOUTpaxk OTHOCSITCS K AIBYM Pa3HbIM CIIOCO0aM ajbTep-
HATUBHOTO pa3pelleH’s CIIOPOB: TIEPBHIN MPEACTABISIET COOOH MPUMUPU-
TeJbHYIO MPOLIEAYPY, HAllpaBJEHHYIO Ha TOCTMKEHUE CAMUMM CTOPOHAMU
KOHCEHCYaJIbHOTO PEIICHMSI TIPU MOCPETHNYECTBE HEUTPATbHOTO TPETHETO
JINIIA; BTOPOI MpearioaraeT mpolenypy CoCTI3aTeIbHYyI0, BKIIOUAIOIIYIO
BBIHECEHME TPETHUM JIUIIOM 00s13aTeJILHOTO UISl CTOPOH peltieHus. B cBs-
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31 C 9TUM POJib, GYHKIIMU U TTOJIHOMOYUSI HEUTPAIbHOTO TPETHETO JIULIA
(yHmaMeHTaIbHO pa3auyaroTces'.

ApOUTp OLIEHUBAET MO3UILIMU CTOPOH C TOYKU 3pEHUS TIpaBa AJIsl BbI-
HeceHus1 HOpMaIM30BaHHOTO PELIEHUsI, B TO BpeMsl KaK MEAMUaTop MUC-
XOJIMT U3 UHTEPECOB CTOPOH M psiia HEIOPUAUUECKUX (DAKTOPOB (KO-
HOMUYECKUX, IICUXOJOTMYECKUX) B LEJSIX JOCTUKEHUSI UMU COTJIallie-
Hus. OTclona cjenyeT pa3jIMYHblii HA0Op CPEACTB, KOTOPbIMU 3TH LiEIn
JMOCTUTAIOTCS.

Menauatop moMoraet CTopoHaM He BBIMIPATh B CIIOPE, a HAUTU MPU-
emJeMoe KoMrnpoMuccHoe pemieHue. [1pu atom 6osee 3¢ heKTUBHBIM
MOXET OBbITh pa3jie/ibHOe O0IleHUEe TOCPEIHMKA C KaX 0l U3 CTOPOH.
B xo/e Takux BCTped CTOPOHA Ha YCJIOBUSIX KOH(MUIECHIIUATbHOCTH MO-
JKET COOOLIUTh MeIuaTopy MHMOPMALIMIO, KOTOpasl IOMOXET eMYy M0~
HSITh UCTUHHBIE IPUYMHBI KOHGMJIMKTA U JeHCTBUTEIbHbIC OU3HEC-1IEIH,
KOTOpbIE CTOPOHA HE pacKpbula Obl B XOJ€ COCTSI3aTEIbHOIO OTKPBITOIO
pa3dupaTebCTBa apOUTPY U TMTPOTHUBOIIONOXHOI cTopoHe. J1j1st apouTpa Xe
KOMMYHUKAIUU ex parte ¢ ydaCTHUKAMK pa30upaTebCTBa HEIOMYCTUMBI.
Ero 3agaua — oGecrieunTh paBHOE OTHOILIEHWE K CTOPOHAM, PacKphI-
THE MO3ULUI U J0Ka3aTeIbCTB, PABHO KaK M BRIHECEHME MCITOJHUMOTO
peLIeHMSI.

CreneHu 100pOBOJILHOCTH IPOLIEAYPhl U CBOOOIBI «BbIXOAa» U3 HEe
B MeIMalMK U apOUTpaxe TakxKe pa3indHbl. CTOPOHBI B 1100011 MOMEHT
BIIpaBe MPEKPATUTh IIEPETOBOPHI M OTKA3aThCs MOAIMCATh MUPOBOE COLJIa-
LIEHKE, HO pAaCCMOTPEHHUE CIIOpa B apOUTpaxe OyIeT MPOI0JKAThCS BILIOTh
JIO BBIHECEHUSI PEIICHUSI, He3aBUCUMO OT XeJIaHUSI KaKOi-T1u00 U3 CTOPOH
B HEM y4acTBOBaTh.

[Tpu KoMOMHMpPOBaHUU DYHKIIMIT apOUTpa U MearaTopa UMEHHO 3TOT
«BBIXOJI» 13 IIEPETOBOPOB ¥ BO30OHOBJIEHUE COCTA3aTEIbHOM ITPOLIETYPhI
MOPOXKIAIOT Psiji CIIOPHBIX BONPOCOB. He MOBIMSIIO 1M OTHOCTOPOHHEE
o011IeHre apOUTpa CO CTOPOHAMU B XOJi¢ IIPUMUPEHUSI Ha €ro He3aBu-
CUMOCTb M OecrpuctpacTHOCThL? UTo nenathb ¢ muHGopMalmeit, craBiiei
M3BECTHOI apOUTPY B XOIe TaKOTo oOIeHusI? MOoXeT JIu 3Ta CUTyalus
OBITh MUCIOJIb30BaHA JIJIs1 OTMEHBI MJIM OTKa3a B IPU3HAHWUU U MIPUBEICHUM
B UCIIOJTHEHHUE apOuTpakHoTo perieHus? Kak CHU3UTh TaKue pucKu?
He nyyiire v apoutpy n3oderarthb MoJHOLIEHHON MeAUALIMU U OTPAaHUYUThCS
KBasurpoueaypoit? Moxer Jiu B IpUHLMIIE apOUTP OBITH XOPOIIUM Me-

' Cwm.: Jaswidenrco JI.JT. COOTHOLICHNE MEKIYHAPOIHOIO KOMMEPUECKOTO apOUTpaka ¢ Apy-

TMMU JIbTePHATUBHBIMY CIIOCOOAMU Pa3pelieHNsT MEXIYHAPOIHBIX KOMMEPYECKUX CITO-
poB // Becthuk MKA. 2013. Ne 1(7). C. 13—14.
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nuaTopoM? CTOUT I BOOOIIEe CMEIIMBATh 3TU JIBa CIIOCO0a pa3pelIeHus
CIIOPOB WJIY Jy4llle CTOPOHAM YPETryJIMpoBaTh AeJ0 B paMKaxX OTIeIbHOM
npoleaypbl Menuanum?

ABTOp mpenjaraeT HayaTh C OTBETa Ha JABa MOCJIeTHUX Bompoca. He-
CMOTpPS Ha TO UTO XOPOIINI apOUTP — JaJeKO He BCeTJa XOpOolIuil Me-
IUaTOp Y pa3HMIA MEXIY HUMU TIPUMEPHO TaKasl 3Ke, KaK MEeXIy Cyabei
Y1 CEMEHBIM TICUXO0JIOTOM, Ha IOPMINYECKOM PBIHKE €CTh CIIELIMATUCTHI,
YCIEIIHO coBMeIamIye 3Tu ¢pyHKuun'. Takoe coBMeleHue poJieii mo-
3BOJISICT CHU3UTh PACXOAbl M CPOKM B apOMTpaxke, MOCKOJIbKY He TpeOy-
eTCsl MPUBJIEKATh OTASABHOIO MOCPEIHNKA U apOUTPHI YXKe MOTPYKEHBI
B MaTepuabl neja. KpoMme Toro, CTopoHbl He BCEraa CIIOCOOHbBI BHIOPATh
MPaBUJIbHBIN MOMEHT JJIsI IEPETOBOPOB WJIM OMAcCalOTCsl, YTO TaKOE Mpe-
JIOXXKeHUe OyIeT paclieHeHO KaK Mpu3HaK ciadbocTu rmo3uuuu’. HakoHelr,
HEOCTIOPUMBIM TLTIOCOM 3aKJIIOUEHMSI MUPOBOTO COTJIAIIEHUSI B paMKax
apouTpaxa siBJaseTcsl (uKcaiysi JOCTUTHYTBIX TOTOBOPEHHOCTE! B BUIE
pelIeHMsT Ha COMIACOBAHHBIX YCIOBUSIX’, KOTOPOE UCIIOIHSIETCS Hapsiay
C JIIOOBIMU IPYTUMHM apOUTPAXKHBIMU PELICHUSIMU®,

Taxum o6pazom, mpoodaemMa CBOAUTCS K IMOUCKY OMpPeaeIeHHBIX MeXa-
HU3MOB, TTO3BOJISIIOIINX COATaHCUPOBATh MTPOTUBOPEUMST MEXKITY TTPOIIEIY -
paMu apOuTpaxa U MeIualMu 1 00e30MacuTh MOTEHIIMATIBHOE pellieHue
B cJlydae, €CJIM MOCPEIHUUECTBO He MPUBEALT K MOJOXUTEIbHOMY pe-
3ynbTary. [lomoOHbIe MEXaHU3MBI CYIIIECTBYIOT Ha YPOBHE HAllMOHATbHBIX
3aKOHOMATEJIbCTB Y pEKOMEHIATEIbHBIX TTPaBIII (B TIEpBYIO ouepens [paBu
LenTpa apdpextrnBHOTO paspeiieHus criopos (Centre for Effective Dispute

EcTh n3BecTHas IIyTKa O TOM, KaK MOXXHO OTJIMYUTh, KOT/JIa IOPUCT YUaCTBYET B JIejie B Ka-
YyecTBe apOUTpa, a Korja B KauecTBe MEIMaTopa: B TIEPBOM CJIydae OH BO3BpAIaeTCsl 0-
MO BOBpEMST M YKMHAET C CEMbEIA, a BO BTOPOM TTO3THO, U3MOTAHHBIM M HE KeJlaeT HU C
KeM 00111aThCs.

Favalli D., Hasenclever M. K. The Role of Arbitrators in Settlement Proceedings // Mealey’s
International Arbitration Report. 2008. Vol. 23. # 7. P. 3 <http://www.rakluth.de/
download/34-the-role-of-arbitrators-in-settlement-proceedings.pdf> (nmocnenHee moce-
mweHue — 17 suBaps 2017 r.).

Kryvoi Y., Davydenko D. Consent Awards in International Arbitration: From Settlement to
Enforcement // Brooklyn Journal of International Law. 2015. Vol. 40. No. 3. P. 835—838
<https://brooklynworks.brooklaw.edu/cgi/viewcontent.cgi?article=1108 &context=bjil>
(nmocnenHee noceweHue — 17 siuBaps 2017 r.).

Ibid. P. 850; Singapore International Arbitration Act (Ch. 143A), sec. 18 <http://www.siac.
org.sg/images/stories/articles/rules/IAA/IAA%20Aug2016.pdf> (mocnemtee moceieHmne —
17 saBapst 2017 1.); DIS-Arbitration Rules 98, sec. 32.3 <http://www.disarb.org/en/16/rules/
dis-arbitration-rules-98-id 10> (nmocnenHee nocemieHue — 17 suBaps 2017 1.).
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Resolution (manee — CEDR)'). Ux npuMeHeHue, KaK MpaBUJIo, B OOIbIION
CTENEHU HAXOIUTCS Ha YCMOTPEHUM apOUTPOB K BO MHOT'OM 3aBUCUT OT UX
HallMOHAJIbHOCTH, 00pPa30BaHUs U OIIbITA.

3. AKTUBHBIii apOMTP versus NACCUBHBIA apoOUTP

HccnenoBaHust TOKa3bIBaIOT, YTO HALIMOHAIBHOCTH apOUTPOB U CUCTEMA
MpaBa, B KOTOPOi OHM ObUIM BOCIIMTaHbI, 0Ka3bIBAIOT Pelliaioliiee BIMUsSHUE
Ha MX MOJIXOAbI K IPUMUPEHUIO CTOPOH’.

Tak, akTHBHas1 poJib apOUTPOB B MPUMUPEHUM CTOPOH TPAAULIMOHHO
XapakTepHa JUIsi KOHTUHEHTAIbHOM CUCTEMBI IIpaBa, B [IEPBYIO OUepe/b IS
I'epmanuu, ABcTpuM U repMaHoOs3bIYHOM yactu LlBeiinapuu, u, Ha060-
pOT, HexapaKTepHa JUIsl CTpaH aHIJI0CAKCOHCKOM cucTeMbl IpaBa’. CTpaHbl
Asun, Bkitoyast MateprkoBbiii Kurait!, F'onkonr, Cunramnyp, Snonuio’,
TPaAULIMOHHO TSITOTEIOT K ITOCPEAHNYECKOM (YHKIIMKU apOUTpa, YTO 4acTo
CBSI3BIBAIOT C KOH(MYIIMAHCKUMU LIEHHOCTSIMU.

' Cwm.: CEDR Rules for the Facilitation of Settlement in International Arbitration <https://

www.cedr.com/about_us/arbitration_commission/Rules> (rmociennee nocenienue — 17 siH-
Bapsi 2017 1.).

Kaufmann-Kohler G., Bonnin V. Arbitrators as Conciliators: A Statistical Study of the Rela-
tion between an Arbitrator’s Role and Legal Background <http://www.arbitration-icca.org/
media/0/12319144605970,/00950003.pdf> (mocnentee nmocenienue — 17 ssuBapst 2017 1.).

> Ibidem; Favalli D., Hasenclever M.K. Op. cit. P. 2; Ehle B. The Arbitrator as a Settlement
Facilitator // Walking a Thin Line: What an Arbitrator Can Do, Must Do or Must Not Do:
Recent Developments and Trends (Colloquium CEPANI 40, September 29, 2010). —
Brussels: Bruylant, 2010. P. 79—95 <http://www.lalive.ch/data/publications/Cepani_12
THILIN_Ehle.pdf> (nociennee noceienue — 17 ssuBapst 2017 r.); Schneider M. E. Com-
bining Arbitration with Conciliation // International Dispute Resolution: Towards an In-
ternational Arbitration Culture / A.J. van den Berg (ed.). The Hague; Boston: Kluwer Law
International, 1998. P. 57 <http://www.lalive.ch/data/publications/mes_combining_arbi-
tration_with_conciliation.pdf> (mocnennee nocemenue — 17 suasaps 2017 r.); Panov A.,
Petit S. Amicable Settlement in International Arbitration (16 October 2014) <https://glo-
balarbitrationreview.com/insight/the-european-middle-eastern-and-african-arbitration-
review-2015/1036866/amicable-settlement-in-international-arbitration> (rocsemaHee mo-
ceweHue — 17 suBaps 2017 r.).

Fan K. The Risks of Apparent Bias When an Arbitrator Act as a Mediator: Remarks on
Hong Kong Court’s Decision in Gao Haiyan // Yearbook of Private International Law.
2011. Vol. 13. P. 535—556 <https://papers.ssrn.com/abstract_id=2130361> (rmocnennee
niocetenue — 17 ssuapsi 2017 .); Harpole S.A. The Combination of Conciliation with Ar-
bitration in the People’s Republic of China // Journal of International Arbitration. 2007.
Vol. 24. Issue 6. P. 623—633.

Tashiro K. Conciliation or Mediation during the Arbitral Process: A Japanese View // Jour-
nal of International Arbitration. 1995. Vol. 12. Issue 2. P. 119—134.
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Pasnuna B momxoaax o0ycioBieHa MOHMMAaHUEM TIPUPOJLI MTOJHO-
MOYMii (MaHaaTa) apOUTpa: pU Y3KOM TPaKTOBKE apOUTP OCYIIECTBIISIET
KBa3ucyneOHyl0 (PYHKIIMIO, SBJISIETCS TaK Ha3bIBAEMbBIM «4aCTHBIM CYy-
IIbeii», IO3TOMY €r0 OCHOBHasl 3a/1a4a — BEIHECTH apOUTPaKHOE pelleHNUE;
npu O6oJiee IMUPOKOI MOTHOMOYMS apOUTpa BKIIIOYAIOT JIIOObIE aKTUBHbBIE
NEVCTBUSI, HAallpaBJICHHbIE HA yPEryJMpOBaHUE CIIOpa B HAMJIYYILEM JUIS
CTOPOH KJIIoue'.

3. 1. Konmunenmanavhotii no0xoo

KoHTuHEeHTaIbHBII MOAX0 XapaKTEPU3yeTCsl TEM, UTO 3aKPEIUISIeT Tpa-
BO, @ MHOTAA ¥ 00SI3aHHOCTb COCTaBa TPETEHMCKOTO Cylla yPerylIrupoBaTh CIIOp
MEXIY CTOPOHAMU TIPY HAJIMUUM COTJIACHSI CTOPOH.

JlaHHBI TOAXOI MPOUCTEKAET U3 ITMPOKUX IMTOJHOMOYUI Cyeii ToCy-
JApPCTBEHHBIX CYIOB 10 MUPHOMY YPETYJIMPOBAHUIO CITOPOB U IIPUMEHEHMUS
10 aHAJIOTMU 3TUX MPaBUJI K apOuTpam’.

Tak, corinacHo TnpoleccyabHOMY 3aKOHOAATEIbCTBY ABCTPUUN’ CY-
IIbsI TIO 3aIIPOCY CTOPOHBI MJIM MO COOCTBEHHOUW MHUIIMATUBE MOXKET
MOIBITATHCS YPEryJAUPOBATh CIIOP B XOMIE€ IMEPBOTO YCTHOTO CAyIIAHUS
o Jemy.

B cooTBeTCTBMM ¢ 3aKOHOIATEIBCTBOM ['epMaHUM C YYETOM BCeX 00-
CTOSATEJILCTB Aeja Cyd 00sI3aH CTPEMUTHCSI K MUPHOMY YPETryJIMPOBaHUIO
CIiopa B LI€JIOM JIMOO yperyJIMpOBaHUIO OTACIbHBIX CIIOPHBIX BOIIPOCOB'.
AHaJIOrMYHbIe ITpaBUJia 3aKperIeHBI B ITpaBwiax Hemekoit MHCTUTYLIMU
no apoutpaxHomy aeny (Deutsche Institution fiir Schiedsgerichtsbarkeit
(DIS))’.

Wcxons uz pasa Ll Beiinapuu, paspeleHuIo criopa o CyiecTBy J0JIK-
Ha IPeALIeCTBOBATh MOIBITKA TPUMUPEHUST CTOPOH®.

Berger K. P, Jensen J.O. The Arbitrator’s Mandate to Facilitate Settlement // BecTHUK Mex-
YHApOIHOTo KoMMepueckoro apourpaxka. 2017. Ne 1(14). C. 66—67.

? Tamxe. C. 67—68.

Zivilprozessordnung (ZPO), § 204(1) <https://www.jusline.at/gesetz/zpo/paragraf/204>
(rmocienHee rmocetneHue — 17 supapst 2017 1.).

Zivilprozessordnung (ZPO), § 278(1) <https://www.gesetze-im-internet.de/zpo/__ 278.
html> (nocnennee noceenue — 17 sstupapst 2017 r.).

> DIS-Arbitration Rules 98, sec. 32.1.

Schweizerische Zivilprozessordnung (Zivilprozessordnung (ZPO)) / Code de procédure ci-
vile (CPC), Art. 197 <https://www.admin.ch/opc/de/classified-compilation/20061121 /in-
dex.html> (nocnennee nocemieHue — 17 suBapst 2017 r.).
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B cTpaHax poMaHCKOI TpaBOBOI TPaaULIMK BCTPEUAIOTCS aHAJIOTMYHbIE
nojoxenusi. Hanpumep, Bo @paniimy hyHKLMS 110 TPUMUPEHUIO CTOPOH
MPsIMO 3aKperuieHa B MOJTHOMOYMSX (MaHIaTe) Cyabu'; YITIOMUHAETCS 3Ta
(GYHKILMS 1 B rpaxkaaHCKoOM rpotecce benbrun’ u Uranun’.

3.2. Aneaocaxconckuii nooxoo

IIpuHSTO CUUTATD, YTO B AHIJIOCAKCOHCKOM TPaaUIIMU, HAIIPOTUB, apOu-
TPl HE YUACTBYIOT B IPUMUPEHUN CTOPOH M OTPaHMYMBAIOTCST (DYHKLIUSIMU
«4aCTHOIO CYIbU».

Mexay TeM MCCIeIOBaTeIM OTMEUAIOT, YTO Ha MPAaKTUKE aHIIMicKue!
1 0COOEHHO aMepUKaHCKKeE® CYIbM TaKXKe aKTMBHO 3aHUMAIOTCSI TIPUMMU-
peHreM. AMepUKaHCKOE MPOLECCyalbHOE 3aKOHOAATEIbCTBO 1aeT CYIbe
BO3MOXXHOCTb YYaCTBOBATb B yperyJIMpOBaHMU CIIOPOB, BbI3bIBATh aIBOKATOB
CTOPOH JUTst 00CY3KIIEHMSI BOITPOCA O 3aKJII0OYEHUHY MUPOBOTO COLJIAIICHUST’,
YTO CO3/aeT MPEANOCHUIKY U IJIsI IPUMUPUTEIBHOMI poJid apOUTPOB’.

Konekc aTukn AMepruKaHCKoi apOuTpaxkHoi accounanuu (American
Arbitration Association (AAA)) Mo3BoJIsIeT apOUTpaM COAEHCTBOBATL CTOPO-
HaM B IPUMMPEHUU, TIPU YCIIOBUM YTO apOUTP BO3ACPKUTCS OT HaBJICHMS
Ha CTOPOHBI U HAaBSI3bIBAHUS UM IIPUMUPEHUS’.

Code de procédure civile, Art. 21 <https://www.legifrance.gouv.fr/affichCode.do;jsessio
nid=595650478261433AE6BEBE4D8140FA86.tplgfr38s_3?idSectionTA=LEGISCTAO0
00006149641 &cidTexte=LEGITEXT000006070716&dateTexte=20180218> (mocnenHee
nocemenue — 17 ssuBapst 2017 r.).

Code judiciaire, Art. 731 <http://www.ejustice.just.fgov.be/cgi_loi/change lg.pl?language
=fr&la=F&table_name=loi&cn=1967101004> (mocnenHee moceiieHne — 17 sHBApsI
2017 1.).

* Codice di procedura civile, Art. 185 <http://www.altalex.com/documents/news/2014/12/04/
del-procedimento-davanti-al-tribunale-dell-istruzione-della-causa> (rmocienHee nocete-
Hue — 17 auBaps 2017 1.).

* Berger K.P, Jensen J.O. Op. cit. C. 68.

Provine D.M. Settlement Strategies for Federal District Judges. NY: Federal Judicial Cen-
ter, 1986 <https://www.fjc.gov/sites/default/files/2012/SttIStrt.pdf> (mocnenHee mocerie-
Hue — 17 guBaps 2017 r.).

Federal Rules of Civil Procedure, Rule 16(a)(5) <https://www.law.cornell.edu/rules/frcp/
rule 16> (mocnennee mocemenune — 17 susapst 2017 1.).

7 Berger K.P, Jensen J.0. Op. cit. C. 66—67; Favalli D., Hasenclever M.K. Op. cit. P. 6—7.

AAA Code of Ethics for Arbitrators in Commercial Disputes, Canon IV(F) <https://www.
adr.org/sites/default/files/document_repository/Commercial Code of Ethics for Arbi-
trators_2010 10 14.pdf> (mocnennee nmoceienue — 17 ssuBapst 2017 1.).

344



CopelicTBue apbuTPOB B NPUMUPEHUN CTOPOH

B Anrnum nocie pedopmbl Byiabda 1999 r. mpakTuka mouia mo myTu
YCWICHUSI POJIU CYIbU B yIIPABJICHUM MTPOLIECCOM, BKIIIOUYAs BO3MOXKHOCTD
npeaiaraTb CTOpoOHaM pa3peliuTh CIIOP MUPHBIM ITyTeM'.

CornacHo pekoMeHaausaM KoposieBckoro nHCTUTyTa apouTpoB Benu-
kooputanuu (Chartered Institute of Arbitrators (CIArb)), apourpam He pe-
KOMEHIYETCSI CAMOCTOSITEJIbHO UCITOJIb30BaTh MEAMATUBHBIE MPAKTUKU; UM
cemyeT TMpeaiaraTb CTOpOHaM 00paliaThbCsl K CTOPOHHEMY TTOCPEIHUKY,
YTOOBI UCKJTFOUUTHh OMHOCTOPOHHUE KOMMYHMKAITUN M BO3MOXXHOCTD MOJTY-
4yeHust KoHDuneHmanbHoi nHdopmaumu. Eciu xe apouTp uaer Ha puck
M BBICTYMAaeT B Ka4eCTBE MeIuaTopa, eMy peKOMEHIYeTCs NefiCTBOBATh
MaKCUMAaJIbHO MTPO3PavyHO 1 3apyIUTHCS MMMCbMEHHBIM COTJIACKEM CTOPOH,
BKJIIOYAsl 0TKAa3 OT MpaBa Ha 00KaJoBaHMe apOUTPaKHOTO pellieHUs U MO -
TBep:KIEeHNE ITOJTHOMOYMI apOMTpa Ha ClIydaii HeyaaBlueiics Meaualim’.

B 3akoHOmaTenbCTBE APYrUX CTpaH o0I1lero npasa, Bkiaouas KaHany’,
ABctpannio’ 1 MHanio’, apouTpam TakKe paspeliaeTtcs Croco0CTBOBATh
MPUMUPEHUIO CTOPOH.

3.3. Asuamckxuii nooxoo

HccnenoBatenu oTMevaloT, 4To mpuMupeHue B Kurae nmeer 6osee
yeM 2200-1eTHIOI0 McTOopuio®. B cOOTBETCTBUM C COBPEMEHHBIM KUTaii-
CKUM apOUTPa>kHbIM 3aKOHOIATEJILCTBOM COCTAB TPETEMCKOIO Cy/a BIIpaBe
MPUMEHSITh COTJIACUTESIbHBIE MPOLIEAYPHI 10 BBIHECEHUST apOUTPAXKHOTO
pewenus. [Tpu aTom apOuTpakHoe pelleHne U 3apuKCUpoBaHHOE apOu-
TpaMu B MUCbMEHHOM (hOpMe MUPOBOE COMJIALLIEHUE UMEIOT PABHYIO CHJIY.
CornacHo pernameHTamM Kutaiickoit MexXXIyHapogHO 3KOHOMUYECKOM

' Ehle B. Op. cit. P. 84—85.

> Practice Guideline 7: Guideline for Arbitrators on the Use of ADR Procedures, sec. 7

<http://www.ciarb.org/docs/default-source/ciarbdocuments/international-arbitration-
guidelines-2011/2011adrprocedures.pdf?sfvrsn=10> (mocienHee noceuieHue — 17 ssHBapsi
2017 r.).

Alberta Arbitration Act, sec. 35(1) <http://www.gp.alberta.ca/documents/Acts/A43.
pdf> (nocnennee noceutenue — 17 susapst 2017 r.); British Columbia International
Commercial Arbitration Act, sec. 30(1) <http://www.bclaws.ca/civix/document/id/Ic/
statreg/96233_01#section30> (nocienHee nocerienue — 17 supaps 2017 r.).

New South Wales Commercial Arbitration Act, sec. 30(1).
Indian Arbitration and Conciliation Act, sec. 30(1), (2).
S Harpole S.A. Op. cit. P. 623.

Arbitration Law of the People’s Republic of China, Art. 51 <http://www.npc.gov.cn/english-
npc/Law/2007-12/12/content_1383756.htm> (mocnentee mocemenune — 17 ssusapst 2017 1.).
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¥ TOproBoii apouTpaxHoit Komuccuu (China International Economic and
Trade Arbitration Commission (nanee — CIETAC)) u IlexuHckoit apou-
TpaxHoii komuccum (Beijing Arbitration Commission (manee — BAC)) —
JIMOUPYIOIINX apOUTPakKHbBIX LIEHTPOB KOHTMHEHTaIbHOro Kutast — apoutp
BIIPaBe CONENMCTBOBATh B IPUMUPEHUU CTOPOH B TOM (hOpMeE, KOTOPYIO OH
couTeT noaxonsiieit'. B ciayyae ecinu Menuaiiusi He PUHECET pe3yJibTa-
TOB, CTOPOHA BITOCJICJACTBUU HE BIIPABE MPEIbIBIISATh BO3PAXKEHUsI B CBSI3U
C IPUMUPUTESIBHOI MpOoLIeaypoil B KaKoii-11nbo hopMe, B TOM YUCIIE B ap-
OUTpakKHOM, CyIeOHOM MJIM MHOM pa3doupaTesibCTBe’.

HecmoTps Ha To 4TO Ha pa3BuTHe MpaBoBbIX cucTteM ['oHkoHra 1 CuH-
rarypa oka3aJo CyIleCTBeHHOE BJIMSIHUE aHIJIMIACKOE ITPaBO, MOAXOM K ITPH-
MMPUTETBLHON poJid apOMTpa B 3TUX IOPUCIUKIIMSIX MAKCUMAJIBHO IPY>KECT-
BEHHBI: apOUTp BIIpaBe COBMEIIATh (PYHKIMKM MeauaTopa, 1 caM Io cebe
TaKoii (DaKT He MOXKET ObITh OCHOBAHMEM JIJISI OCIIApMBAHUS HAJIEXKAILIErO
MOpsiaKa apOUTPaXKHOTO pa3oMpaTeIbCTBa . 3aKOHOAATEILCTBO MPSIMO IIPE-
yCMaTpUBaeT, UTO apOUTp (MeauaTop) BIpaBe OOIIATHCS CO CTOPOHAMU
COBMECTHO WJIM MO OTAEJbHOCTU U ITOJDKEH BOCIIPUMHMMATh MOJIyYEHHYIO
MHGPOPMALIMIO B KaueCTBe KOHGUIEHIMATBHOMR®.

B SInoHuM Takxke CyIlleCTByeT MHOTOJIETHSISI HALIMOHAJIbHAS TPaIULIMST
JPY>KECTBEHHOTI'O pa3peliieH st KOHGIMKTOB'. B cOOTBETCTBMU € ITpaBUIaMu
HallMOHAJIbHBIX apOUTPAXKHBIX LIECHTPOB® apOUTPaM pa3pelleHO UCIIOIHSITh
(byHK1IMY TOCPETHUKOB U YPETYIMPOBATh CIIOPHI MOJTHOCTHIO WU B YACTH.

' CIETAC Arbitration Rules, Art. 47(2) <http://www.cietac.org/Uploads/201703/58-
c0fe0c7337a.pdf> (mociaennee nocemenue — 17 suBapst 2017 r.); BAC Arbitration Rules,
Arts. 42(1), 67(1) <http://www.bjac.org.cn/page/data_dl/bjac_guize en.pdf> (mociennee
nocemeHue — 17 suBapst 2017 1.).

> CIETAC Arbitration Rules, Art. 47(9).

Hong Kong Arbitration Ordinance (Ch. 609), sec. 33(1), (5) <https://www.elegislation.gov.
hk/hk/cap609> (rmocnennee mocenienne — 17 ssuBapst 2017 r.); Singapore International Ar-
bitration Act (Ch. 143A), sec. 17(1), (4) <https://sso.agc.gov.sg/Act/IAA1994> (rocnenHee
nocenieHue — 17 suBapst 2017 r.).

Hong Kong Arbitration Ordinance (Ch. 609), sec. 33(3); Singapore International Arbitra-
tion Act (Ch. 143A), sec. 17(2).

> Tashiro K. Op. cit. P. 119.

Commercial Arbitration Rules of the Japan Commercial Arbitration Association (JCAA),
Rule 54(1) <http://www.jcaa.or.jp/e/arbitration/Arbitration_Rules_2015e.pdf> (mocnen-
Hee ntocenieHue — 17 subaps 2017 r.); Rules of Arbitration of Tokyo Maritime Arbitration
Commission of the Japan Shipping Exchange, Art. 8(1) <http://www.jseinc.org/en/tomac/
arbitration/ordinary_rules.html> (mociennee nmocemenue — 17 saBapst 2017 1.).
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3.4. Ilpedsapume.avnoe MHueHUue apoumpos

OTaenbHOro BHUMAaHUS 3acy>KMBaeT Takast popMa coaeiicTBus apou-
TPOB MPUMUPEHUIO CTOPOH, KaK 03ByYMBaHHUE CTOPOHAM MPEIBAPUTEIILHOTO
MHEHUS T10 CITOpY.

JaHHBIN MHCTUTYT OepeT Hayajao B MPAKTUKE TOCYIapCTBEHHBIX CyI0B
IBeitiiapuu, a uMeHHO KaHToHa Ll1opux, 1 U3BeCTeH B IUTepaType Kak
«opuxckuii mogxon» («Zurich Way»). Heo6xonnumo oTMETUTb, YTO 110 CTa-
TUCTHUKE IIBEHIIAPCKUM CYIbSIM TAKMM CITOCOOOM yIaeTcsl yperyaupoBaTh
nopsiaka 70 % nen'.

CyTb 3akmouaeTrcs B cienytomeMm. Cyabsi, pacCMaTpPUBAIOLIMI CIIOP
0 CYIIECTBY, Ha3HAvaeT crielnanbHoe ciayianue («Referentenaudienz»),
Ha KOTOPOM TIPEACTaBJsSIeT CTOPOHAM TTOAPOOHBIN MUCHbMEHHBIN OTYET
0 CBOEM MpeaBapUTEIbHOM BUIEHUY IejIa: OCITapuBaeMbIX M HEOCTIap1Ba-
eMbIX (hakTax, OpeMeHU JOKa3bIBaHMSI, 3ATPOHYTHIX IIPABOBBIX BOIIPOCAX.
DTa mpoleaypa OCHOBaHA Ha MHCbMEHHBIX JOKa3aTeIbCTBAX U IIPOUCXO-
JIAT, KaK MPaBUJIO, TIOCJIE TIEPBOTO payHIa 0OMeHa CTOPOHAMM TTO3ULIUSIMU
1o cymiecTBy. B pe3yabrare y CTOPOH MOSIBASIETCS TOHUMaHUE ClIa0bIX
CTOPOH B CBOMX MO3ULIMSX M JOKAa3aTeIbCTBEHHOM 0a3e, UTo 3amycKaeT
MEePETOBOPHBINM ITPOLIECC.

IToxoxkas mpakTrKa uMeeTcs Takke B cynax ['epmannu («German Way»);
cobecemoBaHMe cyaa Co CTOpOHaMu HOcUT HasBaHue «Gliteverhandlung»’.
CoracHO HEMELIKOMY ITPOLIeCCYallbHOMY 3aKOHOIATEIbCTBY’ 10 ey MO-
JKET OBITh TAKKE Ha3HAYEH CITeLIMaIbHbIN CyIbsl 1T YPEryJIupoBaHUs CIIopa
(Gtiterichter), KOTOpPBIii IO CBOEMY YCMOTPEHUIO UCITOJIb3YeT pa3HooOpas3-
HbIe METOAMKHU TIPUMUPEHUST, BKJIIOUAsl MEIUALIMIO.

Ho xonIira 80-X rogoB 3TOT MEXaHU3M TaKXKe TOCTAaTOYHO IIMPOKO MC-
noJjb3oBajics B Kurae!, HO He Halllesl OTpaXe€HMsI B MOCJIEIHEN pakTUKe
CIETAC n BAC, Tak kak a3uaTckue apOUTpaKHbIe LIEHTPHI BCe OOJIbIIe
OPUEHTUPYIOTCS Ha MEXKAYHAPOMHYIO MPAKTUKY U CTaparoTCsl OTPAaHUYUTh
BO3MOXHOCTb OTMEHBI PEIIEHU U3-3a HApYIIeHUs MPUHIIUIA OeCTIpr-
CTPACTHOCTU apOUTPOB.

Stutzer H. Settlement Facilitation: Does the Arbitrator Have a Role? The «Referentenau-
dienz» — the «Zurich-Way» of Settling the Case // ASA Bulletin. 2017. Vol. 35. Issue 3.
P. 589—608.

Zivilprozessordnung (ZPO), § 278(2) <https://www.gesetze-im-internet.de/zpo/ _ 278.ht-
ml> (nmocneaHee noceuienue — 17 ssuBapst 2017 r.); Ehle B. Op. cit. P. 80.

> Zivilprozessordnung (ZPO), § 278(5).
* Harpole S.A. Op. cit. P. 625.
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AHaJIOTUYHBIN UHCTUTYT MPUMEHSIETCS TAKXKE B MEXKITyHAPOTHOM KOM-
MEpYECKOM apOuTpake, MPEUMYIIECTBEHHO C yYacTUEM IIBeHIIapCKUX
1 HEMELIKUX apOUTPOB, Jaxe eCIM OH MPSIMO He MPEeayCMOTPEeH MpUMe-
HUMBIM periameHToM. I1paBuna CEDR ToXe TOOLIPSIOT apOUTPOB K €ro
HCITOJIb30BAHUIO.

AMEpUKaHCKUE U aHTJIUNCKHUe apOUTphl, KaK TMpaBUIO, HE TIpude-
ralT K JTaHHOMY METONY U3 OIaCEHUS MOKa3aThCs MpenyoekneHHbIMU
B YCJIOBMSIX, KOT/Ia €IIle He BCE MOKa3aTeJbCTBA MPEICTaBICHBI U YCTHOE
CJIYIIIaHWE HE COCTOSIOCH, TIOCTaBMB TEM CaMbIM apOUTpaXkHOE pellieHue
MO/, yIpo3y OCIiapuBaHUsI'.

HecMmoTpst Ha MOIOXKUTEIBHBIN OIBIT HIBEUIIAPCKUX apOUTPOB, MpeaBa-
PUTEIbHOE MHEHME CTOUT BBICKA3BIBAaTh C 0CO00I1 OCTOPOXKHOCTBIO, 3apy-
YUBIIUCHh MHGOPMUPOBAHHBIM MMCHbMEHHBIM COTJIACKEM CTOPOH U IOce
MOAPOOHOTO Pa3bsICHEHMST YUaCTHUKAM apOUTPaKHOTO pa3doupaTesibcTBa
JeTaJIei 1 BO3MOXKHBIX ITOCJIEICTBUI TAKOW MPOLEAYPHI.

4. Yrpo3a g apOuTPaXKHOTO pereHns

XOT$ aBTOpY yAajl0Ch HAWTU TOJIBKO ABa PELUEHMS], OTMEHEHHbIX U3-3a
COBMeEILIeHUST apOUTpoM (PYHKIIUI MeauaTopa U apouTpa, TaKOi pUCK BCe
PaBHO HEJb3sI MOJHOCTHIO MCKITIOUUTb.

B mupoko usBectHoM aene Gao Haiyan & Anor. v. Keeneye Holdings
Ltd. & New Purple Golden Resources Development Ltd. TOHKOHICKMIA CyJI
MEePBOI MHCTAHILIMU OTKA3aJICs UCTIOJHUTD PellleHre apOuTpaxa 1o Cropy,
BO3HUKIIIEMY U3 JOTOBOPA KYIIU-TIPOAAXKH aKIIUii, yCMOTPEB HapyllIeHue
MyOJMYHOTO TIOPSIAKA U MTPUHITUIIA HE3aBUCUMOCTHU U OECIIPUCTPACTHOCTHU
apOUTPOB B MPOLIEAYPE MOCPETHUUECTBA, KOTOPYIO MOMBITAICS MPEATpH-
HSTh COCTaB TpeTeicKoro cyaa 1o npasuyiaM CHUaHbCKOM apOUTpaskHOM
koMuccuu (Xi’an Arbitration Commission (nanee — XAC))’.

B xome nepBoro cayimaHus 1o Aesry apouTpbl MPEIIOXWIN CTOPOHAM
YPeryJIupoBaTh CIIOP B MOPSIAKE MEAUALIMU, HA YTO CTOPOHBI COTJIACHIIMCD.
[TpumMeHUMBIH periaMeHT apOuTpaxka MpeaycMaTpruBaeT IMpaBo CoCTaBa
TPETEMCKOTO Ccyla WU TpeaceaaTesIsi CocTaBa ¢ COTIacusl CTOPOH BECTHU
MeIUalrio, B TOM YUCJIE BCTPEUAThCs ¢ KaXIOoW U3 HUX Pa3aeabHO.

' CEDR Commission on Settlement in International Arbitration: Final Report (November

2009). P. 2 (para. 2.3) <https://www.cedr.com/about_us/arbitration_commission/Arbitra-
tion_Commission_Doc_Final.pdf> (nmocnennee nocewexnue — 17 ssuBapst 2017 r.).

Pemrenus cynos ['onkonra npuBomstes no: Yeoh F., Ang D. Reflections on Gao Haiyan —
Of «Arb-Med», «Waivers», and Cultural Contextualisation of Public Policy Arguments //
Journal of International Arbitration. 2012. Vol. 29. Issue 3. P. 285—297.

348



CopelicTBue apbuTPOB B NPUMUPEHUN CTOPOH

Y 'oHKOHICKOTO Cyia MepBOii MHCTAHIIMY BbI3BaJI COMHEHUE CIICIY-
IoI1I1e 0OCTOSITEIbCTBRA

* apOUTPBI MPEIJIOXWIN CTOPOHAM 3aKJII0UYNTh MUPOBOE COTJIAIICHUE
1 cHopMYIMPOBAIN YCIOBUSI TAKOTO COTJIAIIICHHUS: TIOKYIIaTe b yIIaYuBaeT
nponasity 250 MJIH 10aHeii, TTpoaaBell MPU3HAET IeCTBUTEIbHOCTD JOTO-
BOpa KYTIIM-TIPOAAKH aKIIUIA;

* COCTaB TPETEMCKOTO Ccyla cCaMOCTOSITeJIbHO Ha3HAYMI MEIaToOpPOB,
a MMEHHO coapOMTpa CO CTOPOHBI MPONABIIA M TEHEPAJIbHOIO CeKpeTapst
apOUTPaXKHOTO IIEHTPa, aAMUHUCTpUpYIoIIero apourpax (XAC);

* MeAMaTOphI Mepeaau TpeaoXeHne o Beiruiate 250 MJIH 10aHei B Xoie
YKMHA B OTeJIe C OMHUM U3 aKIIMOHEPOB MOKYTaTes1, TIOMPOCUB €ro Io-
BJIMSITH Ha TIOKYIIATe/sI U YTOBOPUTH MPUHSITH MPEIIOXKEeHNE;

* 00e CTOPOHBI OTKAa3aJ1Ch OT MUPOBOTO COTJIAIIEHUS] Ha YCIOBUSIX
BhITLIATHI 250 MJIH 10aHel, U pa30dupaTesibCTBO B apOUTpake ObLIO MPo-
nomkeHo. ITokynaTenb B Xxofe apOUTpaxka He 3asBUJI O KaKUX-JIU00 TPo-
LIEIyPHBIX HAPYIIEHUSIX CO CTOPOHBI apOUTPOB, HE 3asIBUJ OTBOJ, COCTaBY
TPETENCKOro Cya;

* TPETEMCKUM Cyl BBIHEC PEILICHUE, KApAUHAIbHO OTJIMYAIOIIEECS
OT MPEMIOXEHHBIX YCIOBUIA MUPOBOTO COMIAIICHUS: TIPU3HAJ TOTOBOD
HeIeCTBUTEIbHBIM M PEKOMEHI0BAJ MPOAABILY 3aIJIaTUTh MOKYIIAaTEe o
9KOHOMUYECKYIO KOMITeHcaluio B pazmepe 50 MIIH 1oaHel ((puHaibHOTO
00SI3BIBAIOIIIETO PEIICHUS 10 3TOMY BOIIPOCY He OBLIO).

IMToxymnarens mogan 3asBieHue 00 OTMEHE apOUTPAXKHOTO PEIICHUS
B KoMmrieTeHTHBIN cyn Kutas (Xi’an Intermediate People’s Court), KOTopblii
B OTMEHE pellIeHUs] 0TKa3all, COCAABIIUCh Ha TO, UTO MPOIIeaypa COOTBET-
CTBOBaJIa MTPUMEHUMOMY perjiaMeHTy. [1pomaBell momnbITanacs UCIIOJHUTD
pemreHue B 'onkoHre. Torna mokymnaresb 3asBUI O HAPYIIEHUN MyOIMYHOTO
MOpsIIKa 1 TTOMTPOCUJT OTKA3aTh B IPU3HAHUM U TIPUBEACHNU B MCIIOJIHEHE
apOUTPaAXKHOTO PEILLICHMUS.

Cyn niepBoit ”HCTaHLIMM OTKa3aj B IPU3HAHUM U TIPUBEACHUU B UCITOJI-
HeHKe apOUTPaXKHOIO PELIEHUS CO CIEAYIOLIE MOTHBUPOBKO :

* Tpolienypa apouTpaxa He COOTBETCTBOBaIa MIPUMEHUMOMY peria-
MEHTY, TaK KaK B [IOCPEIHNYECTBE Y4aCTBOBAJ OIMH 13 COAPOUTPOB U re-
HepaJibHbII ceKpeTapb apOUTPaXKHOTO LIEHTPA, a HE COCTaB TPETEHCKOro
cyla WIM MpeaceaaTesib COCTaBa;

* TIpeIJIOKEHUE O 3aKJIFOUEHUY MUPOBOTO COTJIAIIEHUS B HEODUIIATb-
HOI 00CTaHOBKE 1 0€3 MPUCYTCTBUS YITOJTHOMOYEHHBIX MPEICTaBUTENCH

' Yeoh F, Ang D. Op. cit. P. 286; Fan K. Op. cit. P. 535—556.
> Yeoh E, Ang D. Op. cit. P. 288—289.
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00erx CTOPOH He COOTBETCTBYET Hamjiexkallell mpolenype apouTpakKHOTro
pazoupatenbcTBa (due process), BbI3bIBaeT 000CHOBAHHbBIE COMHEHUSI B HE-
3aBUCUMOCTH 1 OECITPUCTPACTHOCTU apOUTPOB;

* TOJO3PUTEIbHBIMU TaKXKe SBJSIOTCS 00pallleHue K TPETheMY JIMILY
C MPOCHOOI MOBIUATH HA CTOPOHY M pa3HMILIA MEXIY TPeIIOXKEHHOMN ap-
OMTpaMu CYMMOIi YpPeryJIupoBaHUs CIIopa U 0003HAUEHHON B pellIeHUU
CYMMOW 9KOHOMMNYECKOU KOMIIEHCALIUN;

* Cyl TaKXKe He YCMOTpeJI OTKa3 OT ITpaBa Ha BO3paXkKeHE B MOBENEHUN
MOKymaTeJsisi, He 3asIBUBILIEro OTBOJ apOUTpaM IOcjie BO30OHOBICHUS MPO-
Heaypbl apouTpaxka. [OHKOHTCKUIA CyJ MePBOi MHCTAHLIMY TaKXe He Mpu-
HSIJT BO BHUMaHUe TTO3UIIMIO rocynapcTBeHHOro cyna Kurasi, oTkazasiiero
B OTMEHE apOUTPaKHOTO pellIeHUs, TaK KaK ObLI 3aTPOHYT MyOJIUYHBIN
nopsinok ['oHKoHra.

ATIeJUISILIMOHHBIN ¢yl OHKOHTa ¢ pellieHUueM cyna NepBoii MHCTaHIIMKT
He coracujics, OTMEHWII €ro ¥ MCTIOJIHWJI apOUTPaKHOE pelleHue' mo cie-
IYIOIIIUM OCHOBAHUSIM:

* 3asIBUTEJIb YTpPaTUJI TIpaBo Ha Bo3dpaxkeHue. Cyn ykasai, 4ToO eciu
CTOPOHA 3HaJIa 0 HECOOTBETCTBUU TPOLIEAYPHI apOUTpaXka MPUMEHUMOMY
perjJaMeHTy M COTJIAIlIEHUIO CTOPOH, TO OHA MOJIKHA ObLIa 3asIBUTh 00 3TOM
CBOEBPEMEHHO, a HE MCITOJb30BaTh 3TOT (haKT BIOCIEACTBUM HA CTaIUU
MPU3HAHUS U TIPUBEACHYS B UCITOJTHEHUE apOUTPasKHOTO PEIICHMS;

* He J0Ka3aHo, YTO BO3MOXKHAs MPEeaB3sITOCTb apOUTPOB IMPOTUBO-
peuuT MyonmuyHOMY Topsiaky 'oHKOHTa, a UMEHHO (pyHIaMEeHTaIbHBIM
MPUHLIMIIAM MOPaJIU U CIIPaBEIJIMBOCTU. ATICJUIIIIMOHHBIN Cy/I yKa3aj, yTo
KYJbTYPHBIE Pa3IUIMsI MEXIY MaTepuKOBbIM Kutaem u [OHKOHTOM, B CHUITY
KOTOPBIX TOCPEIHUYECTBO apOUTPOB IMTPOUCXOAMIO OTIMCAHHBIM 00pa3oMm,
He TO/DKHBI MHTEPIIPETUPOBATHCS B KAUECTBE HAPYILIEHUS ITyOJIMYHOTO T10-
psaka. Kpome Toro, cymy nepBoii MHCTAaHIIMY HaJIeXKalo y4eCTh MO3UIIUIO
cyna Kurast, KoTopblii 60j1ee KOMITIETEHTEH B apOUTpaXKHOM pa30upaTeib-
ctBe no npaBuiaMm XAC.

B nureparype BcTpeyaroTcs M Apyryue npuMepbl OTMEHbI apOUMTPaXkKHbIX
pelIeHU B CBSI3U C TPUMUPUTENIBHON AesTeIbHOCThIO apouTpoB. Hampu-
Mep, BepxoBHbIii cyn ['epMaHny OTMEHU pellieHre apOuTpaka, TOCKOIbKY
apOMTPbI HABS3bIBAJIM CTOPOHE YCIOBUSI MUPOBOTO COTJIAIIICHUS IO YyTPO-
3011 BBIHECEHU S pELIeHUs] IIPOTUB 3TOM CTOPOHBI’.

' Yeoh E, Ang D. Op. cit. P. 289—292.

> Cwm.: BGH, 06.07.1966 — Ib ZR 83/64, NJW 1966, 2399 <https://www.prinz.law/
urteile/bgh/Ib_ZR__ 83-64> (mociennee nocemienne — 17 ssuBaps 2017 r.); cM. Takxke:
Schneider M.E. Op. cit. P. 84.
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B nene Glencot Development and Design Co. Ltd. v. Ben Barrett & Son
(Contractors) Ltd.', paccmoTpeHHOM BbICOKMM cymom mpaBocyausi AHT-
muu u Yanbca (TexHonmornueckuit u crpoutenbHbiii cyn (Technology and
Construction Court (TCC)), cynbst mpuilies K BEIBOAY, YTO TTOCPEIHUK
(adjudicator) Mor ObITh HEOECITPUCTPACTHBIM, €CJIM OH IMMPOBOIMII TIPO-
LHeaypy Meaualuu co CTopoHaMu. B maHHOM Aejie TIoCpeaHUK B XOme
MeIuaIu 00IIIaics CO CTOPOHAMMU Pa3nebHO U OTKA3aJICs CIOKUTH CBOU
MOJTHOMOYMS (TTPOJOJIKUI pacCMaTPUBATh CITOP), HECMOTPSI Ha MMPOCHOY
OJTHOM 13 CTOPOH.

YnoMuHaeTcs Takke 0 HeIOMyCTUMOCTH TIPUMUPEHMST B CIOPTUBHOM
apOuTpaxe Mo JOMUHIOBLIM CIIOpaM M3-3a HapyIlIeHUs paBeHCTBa IpaB
crioprcMeHoB’. HecMoTpst Ha utoru paccmorpenus aeia Gao Haiyan v mpo-
apOUTpaXKHYIO MO3ULIMIO ATNICJUISILIMOHHOTO cyna 'OHKOHTa, TToKa3aTeIbHO,
YTO €CTh peabHbIe IPUMEPHl OTMEHBI PEIIICHMI, BBIHECEHHBIX apOUTpamMu,
KOTOPbIE TAK3KE BBIITOJTHSIIN (DYHKIIMU MEIUATOPOB.

5. B nouckax 0ajanca

Kak 6b1u10 YKa3aHo BbIIIE, TIPUMEPOB OTMEHBI apOMTPaXKHBIX pelIeHU
110 TOMY OCHOBaHMIO, UTO apOUTPHI ObUTA BOBJICUEHBI B IIPOLIECC MEIUALINH,
He TaK yX 1 MHOTO. DTO MOXET IMO3BOJUTh YTBEPKAAaTh, YTO PUCK TaKOM
OTMEHBI SIBJISIETCS] HEBBICOKUM. OTHAKO XOTEJIO0Ch ObI MPUBECTU HEKOTOPBIS
MPaKTUIeCK1e PEKOMEHIALIMMI, KOTOPbIE MOTYT OBITh ITOJIE3HBI yYaCTHUKAM
apOUTPaKHOTO MpoIlecca 11T MUHMMHU3AlIMY TaKOTo prcKa.

5.1. Hughopmupoeannoe nucomennoe cozaacue

OnHMM U3 BApUAHTOB CHUXKEHUSI PUCKA OCTIApMBAHUSI PEILIEHHUS B CITydae
Heycrexa MeIMaluy SIBIISIETCS MOyYeHKe MPeIBApUTETbHOTO MMCbMEHHOTO
corjiacusi CTOPOH Ha MPUMUPHUTETBLHYIO TIPOLIEAYPY C yYacTheM apOUTpOB.

Cormtacue T0KHO ObITh SIBHO BBIPAXXKEHHBIM U JIOOPOBOJIbHBIM, 0e3
HaBsI3bIBAHUSI CO CTOPOHBI apOUTPOB’.

[ToTeHIIMaIbHO TaKOe corfiacue MOXKeT ObITh IMOJyYeHO Ha JIt000ii cTa-
Iu apObuTpaxa 10 BbIHECEHUs pellieHus. TeM He MeHee ONTUMaIbHbIN

" [2001] BLR 2017.

CwMm.: Kaufinann-Kohler G. When Arbitrators Facilitate Settlement: Towards a Transnational
Standard: Clayton Utz / University of Sydney International Arbitration Lecture // Arbitra-
tion International. 2009. Vol. 25. Issue 2. P. 193—194, 200, 204 <https://archive-ouverte.
unige.ch/unige:44136/ATTACHMENTO1> (nocnenHee mocemenue — 17 siuBapsi 2017 1.).

*  Ehle B. Op. cit. P. 88—90.
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MOMEHT IS TOCTAaHOBKM BOIIPOCa O MIPUMUPEHUN — 3TO TepBasi Mpolie-
IypHasi KOH(PEpEeHIIUsI CO CTOPOHAMMU '

ApOuUTpaM CTOUT YUYUTHIBATh, YTO YIACTHUKU pa3doMpaTeIbcTBa MOTYT
OBITh MaJI0 3HAKOMBI C TPUMUPUTEIbHBIMU TEXHUKAMU U HE OCO3HaBaTh
BCEX CBSI3aHHBIX C 3TUM PUCKOB, COOTBETCTBEHHO, YeM IMOAPOOHee OymyT
00BSICHEHUST apOuUTpa O MpeArojaraeMoM MOPsIAKe TPUMUPEHUS U UeM
JIeTajabHee OHU OymyT 3aUKCUPOBaHBI, TeM Jyullle. B yacTHOCTH, B TUCh-
MEHHOM COIJIaCUY PEKOMEHIYETCS yKa3aTh CJASAYIOIINEe MOMEHTHI:

* TIe U B Kakoit (hopMe OyIyT MPOBOAUTHCS BCTPEUU CO CTOPOHAMMU,
B TOM UMCJI€ B OTCYTCTBME OJHOI M3 CTOPOH;

* OyIeT JI1 pacKpbIBaThCs TMOJydeHHast ”H(GOpMaLus IPyroi CTOpoHe
M KaK1M 00pa3oM;

* 3a(pMKCUPOBATH, YTO MMPENBAPUTEIbHOE MHEHUE apOUTPOB WM TTPOEKT
MHMPOBOTO COIJIAIIEHUsI MOTYT OTJIMYAThCS OT (PMHATBHOTO apOUTPasKHOTO
pelIeHMs, B TOM YKCJIe B CBSI3U C MPEACTaBICHUEM JOTOJIHUTEIbHBIX TTpa-
BOBBIX IMO3UIIMIA U JOKA3aTEIbCTB;

* OTPa3UTh 00SI3aHHOCTh CTOPOHBI HE3aMEIJIUTEIbHO 3asIBUTh O HApY-
ILIEHUU TPOIIEAyPhl MM HETOBEpUU apOUTpaM B CiIydyae Heyaauu MpUMM-
pEeHUsI, 3aKPEeNUTh OTKAa3 OT IpaBa Ha BO3paKeHUE Ha CTaAM OTMEHbBI WU
HCITOJTHEHUST apOUTPaXKHOTO PEIICHUS;

* 0003HAYUTH pacTpeneeHrue apoOUTPaXKHBIX PACXOI0B C YUETOM IO~
BEIEHUs CTOPOH B XOJI€ MPOIIEIYPHI.

Briimie onuchIBasics MHCTUTYT MOJIYUYE€HUS TIPEABAPUTEILHOIO MHEHMS
apoutpos. [Ipencrasisercs, YTo TaHHBIIA UHCTUTYT SIBJIsIeTCS HauboJiee
PUCKOBaHHOI (hOPMOIi comeiicTBISI TpuMUpeHuIo ctopoH. Ho eciu ctopo-
HBI WJIM apOUTPHI BCE XKe XOTAT UCIOJIb30BaTh MPEABAPUTEIbHOE MHEHUE,
TO MHOOPMUPOBAHHOE COTIacKe JOJKHO OBITh ellle 0oJsiee AeTaJbHbBIM.
B yacTHOCTH, peKOMeHIyeTCs

* CTaBUTb BOIIPOC 00 UCITOIB30BAaHUU MTPEABAPUTEILHOIO MHEHHUSI B Ca-
MOM Hayajie apOUTPpakHOTO pa3dUpaTesIbCTBa, B XO/IE MIEPBOI MPOLIeAyPHOM
KOH(pepeHIMN CO CTOPOHAMMU;

* YETKO ONPEeaeTUTh MOMEHT, KOTra TaKoe MHEeHUE OyaIeT MpeacTaBie-
HO — MOCJIe TIePBOro payHaa 0OMeHa MO3UIIUSIMU, TIOJTHOTO PACKPBITHSI BCEX
JI0Ka3aTeabCTB WU TIepe YCTHBIM CJTyIIaHWEM I10 CYIIEeCTBY;

* cpasy OIpeneIuTh BCe MPaBUia UTPhI U MOTYYUTh MH(MOPMUPOBAHHOE
MUCbMEHHOE COTJIacChe CTOPOH C MPOLIETYPOIt;

' CEDR Rules for the Facilitation of Settlement in International Arbitration, Art. 4.

> Stutzer H. Op. cit. P. 589—608.
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* IOArOTOBUTH IPEIBAPUTEIPHOE MHEHKME B TMCbMEHHOM BUJIE U 3a-
(puKcupoBaTh €ro 00CYKIeHUE CO CTOPOHAMMU;

* BO3/EpKaThCsl OT OAHOCTOPOHHEIO OOILEHUSI CO CTOPOHAMMU B XOJIe
MOATOTOBKH IPEIBAPUTEIIBHOTO MHEHMUSI.

[Mpu HanmMuMM TaKOro MHMOPMUPOBAHHOIO MUCHbMEHHOTO COLJIACHS
MPOUIpaBILEl CTOPOHE OYAET CIOXKHEE OCIIOPUTh apOUTPaXKHOE pellieHre
WK BO3paxKaTh IIPOTUB €0 UCITOJIHEHMSI HA OCHOBAHMU HECOOTBETCTBMS
MpoLieaypbl apOUTpaka COJIAlEeHUIO CTOPOH M HaJUIeXalleMy ITOPSIAKY
(due process).

5.2. OonocmoponHue KOMMYHUKAUUN U PACKPbIMUeE UHDOpMayuu

Bropoii BapuaHT CHUXKEHMST pUCKOB OCIIapMBAHUS PEIICHUST — Orpa-
HUYUTb OMHOCTOPOHHUE KOMMYHUKALIUU U (MJIM) 00€CTIEYUTDh PaCKPhITHE
nH(OpPMaIIKM CTOPOHAM TaKUM 00pa3oM, YTOObI HY OJHA U3 HUX HE MOTJia
»KaJoBaTbCs Ha HapylleHue ee npasB. MHauye roBopsi, apoUTp MPOBOIUT
MEeIUalMIo, HO TIPU TOM BCE OOCYKIEHMS MIYT B OTKPBITOM PEXXKUME C yda-
CTHEM 00EHX CTOPOH.

CylecTByeT HECKOJbKO OCHOBHBIX ITOAXOI0B K JaHHOMY BOIIPOCY.

ITepBblii 1 caMbIii OYEBUIHBIN — TUMTUYHO AHTJIOCAKCOHCKUI — 3TO
HUCKJIIOUUTh KOMMYHUKALIMU ex parte CO CTOPOHAMU U caMy BO3MOXKHOCTD
nepenadyu apouTpy nHMOpMalMK, He pacKpbITOI Apyroii cropoHe'. Takoii
MOAXO IIPEACTaBIIICTCS HanboJiee 6e30MacHbIM, HO BMECTE C TeM OH MOXET
ObITb MeHee (P (GEKTUBHBIM U MPEBPATUTH MPUMUPEHUE B YCIOBHOCTb.

Bropoii monxon, Hamenmmii mpuMeHeHue B 'onkoHre u CuHramype, —
3TO MIPSIMOE pa3pelliecHre Ha KOMMYHMKALIMM ex parte, TIPU YCIOBUM UTO €CTU
apOUTp TOIYYUII OT OTHOI CTOPOHBI CITOPa B XOZ€ TIEPEroBOPOB KOH(DUIEH-
LIMAJIbHYI0 MH(MOPMAaLIKIO, UMEIOIIYI0 3HAU€HUE JIJIsSI pPACCMOTPEHUSI CIIopa
0 CYIIECTBY, TO ITOCJIe BO3OOHOBICHHUS apOUTpaka OH 00s13aH PACKPHIThH
ee n1pyroii cropone’. [1pu Hanuyum MHOOPMUPOBAHHOTO TMCHMEHHOTO
corjacus 1 0TKasa oT MpaBa Ha BO3paXKeHHUE TaKOi IyTh BITOJIHE TTO3BOJISIET
obe3omacuTh apouTpaxkHoe pereHue. OMHAKO 3TO TAKKe MOXKET HETaTUBHO
cKa3aTbCs Ha 9P(HEKTUBHOCTU MPUMUPEHUSI, ITOCKOIBKY CTOPOHBI OyIyT
YYUTBIBATh BO3MOXHOE PAaCKPBHITHE MH(MOPMAILIUU U MOTYT BO3IEPXKATHCS
OT AEMOHCTpALIMY apOUTPY CBOMX UCTUHHBIX MOTUBOB B CITOpE.

Haxkonen, CEDR npennaraet TpeTUii OAX0I: apOUTp He JOJIKEH
NpUHUMATh BO BHUMaHUE HUYETO, YTO CTaJI0O €My M3BECTHO BO BpeMs

' Ehle B. Op. cit. P. 92—93.

> Hong Kong Arbitration Ordinance (Ch. 609), sec. 33(4); Singapore Arbitration Act (Ch.
143A), sec. 17(3).
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IePEroBOPOB, €CJIM 3Ta MH(MOpPMAIIUSI BIIOCIEACTBUM HE pacKphbiTa B apOM-
tpaxe'. Takoil MOaX01 MOTUBUPYET y4ACTHUKOB CITIOPa K OTKPOBEHHOCTHU
M COIJIACYeTCsI C IIUPOKO MPUHITOM KOHUENIMENH UCKIIOUSHUS CYabsI-
MU ¥ apOMTpaMu HEAOMYCTUMbIX 10Ka3aTeIbCTB 110 aeiy. TeM He MeHee
IICUXOJIOTUYECKU apOUTP MOXET YYECTh MOJIyYeHHbIE CBEICHUSI B CBOEM
pelIeHH, JaXe eCIM Ha HUX U He OyaeT opMabHOM CChUIKM, UTO JACT
HEIIOBOJIbHOM CTOPOHE BO3MOXKHOCTD 3asiBUTh O HApYIIEHUU MIPUHIIMAIIA
PaBHOTO OTHOILICHUSI.

B 2009 r. Komuccust CEDR nonrotoBuia TakxKe CIeliMaabHbIM OTUeT
110 IPUMUPEHUIO’, B KOTOPOM MpPeaycMOTpesia sl peKOMEHIAMi 1Ist
apOUTPOB, BCE XK€ UCIOJIb3YIOIIUX OJHOCTOPOHHKE BCTPEYM CO CTOPOHAMMU
B Ka4eCTBe MeAMATUBHOM TeXHUKK'. PeKOMeHIalK BKIIIOYAIOT MOJIydeH e
MHOOPMUPOBAHHOIO MUCHMEHHOTO COIIACHUSI CTOPOH U Pa3bsICHEHUE UM
OINLIMY OOpaIlleHUs K MEIUAaTOPy, HEe BOBJICYCHHOMY B apOUTpax.

[IpencrapsieTcsi, 4TO B 3TOM BOIIPOCE HET OJHO3HAYHOIO peleHust. Bbi-
00p MEXIY pa3TMYHBIMU BapraHTaMU TOJIKEH ObITh O0YCIIOBJICH B ITIEPBYIO
ouepeib MPaKTUKOM CTPaHbl UCIIOJHEHMSI TOTEHLIMATbHOTO apOUTPaXKHOTO
pelleHusI, a TAKXKe XKeJJaHKMEeM CTOPOH TOOMThCS ycIexa B MeIUaliu U ap-
ouTpaxe.

6. 3akiouenue

OnucaHHbBIE METOIIBI CONENCTBUS apOUTPOB B IPUMUPEHUH CTOPOH €111e
MaJIOU3BECTHBI B POCCUICKOI TTpakTUKe. TeM He MeHee eCTh MOTeHIIUA
X UCTIOJIb30BaHMSI, U B TIEPBYIO OUYepPeb B CJIOXKHBIX CIIOpaX, TAKMX KaK
CTPOUTEJIbHBIE WJIM KOPITIOPaTUBHBIE.

CropoHaM MpU 3aKITI0YEHUM apOUTpaKHBIX COTJIallIeHUIi, BHIOOpE ap-
OUTpaXKHBIX LIEHTPOB U apOUTPOB, IOMUMO IPYTUX (DaKTOPOB, CTOUT yUU-
THIBaTh PA3JIMYHBIC TTOIXOIbI K COrJIaCUTEIbHBIM MTPOLIEAYPaM 1 CBSI3aHHbBIC
¢ 3TUM nocnencTBus. Tak, BbIOMpas ApOUTpaKHbIN peraMeHT MexxayHa-
poaHoit ToproBoii manaTel win LIBefiapckuii periaMeHT MeXXIyHapOIHOTO
apouTpaxa, a3uaTcKue apoOuTPaKHBIE LIEHTPHI, a TAKXKe COOTBETCTBYIOIIEE
MEeCTO apOouTpaka, Hy>kKHO OBITb TOTOBBIMU K aKTUBHOM MTO3UILIUM apOUTPOB
B IMOTBITKAX MIPUMUPEHUSI CTOPOH M AaXe K MePCIeKTUBE CTOJIKHYTHCS

CEDR Rules for the Facilitation of Settlement in International Arbitration, Art. 3(5).

CEDR Commission on Settlement in International Arbitration: Final Report (November
2009).

Ibid. Appendix 2. Safeguards for Arbitrators Who Use Private Meetings with Each Party as
a Means of Facilitating Settlement. P. 13—15.
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C TIpeaBapUTEIbHBIM MHEHUEM apOUTPOB 1o criopy. B apourpaxe B kiac-
CHYECKOM aHTJIOCAKCOHCKOM CTHJIE TaKasi BEpOSTHOCTh HAMHOT'O MEHbIIIE,
HO M TaM IEMCTBYIOT CBOM MEXaHU3MBbI IPUMUPEHMS, HATIPUMED TTPEIJIO-
JKEeHME CTOPOHBI 0 MpuMupeHun'. Heo6xoaumo moHMMaTh, YTO HeECEphe3-
HOE OTHOIIIEHUE K COTJIACUTEIbHBIM ITPOLIEAYPAM MOXKET IMPSIMO CKa3aThCsI
Ha pacnpeneIeHUN apOUTPaKHBIX PACXOIOB I10 eTy.

[Tpu ucmosb30BaHUM MPUMUPUTEIBHBIX TIPOLIETYP B apOUTpaKe He-
00XOIMMO PYKOBOJCTBOBATHCSI TPUOPUTETOM HMCTIOJIHUMOCTH apOUTpaK-
HOTO pEelIeHUST U HAXOAUTh pa3yMHBII OajaHc MexXay 3G (GEeKTUBHOCTHIO
MEIMaTUBHBIX TEXHUK W MPUHIIUNIAMU due process. [1epBbIii 1ar K TaKomMy
OaylaHCy — MH(OPMUPOBAHHOE COTJIACHE CTOPOH M MIPO3PAUYHOCTD MCIIOTb-
3yEMOM IIPOLIEAYPHI.

' CEDR Commission on Settlement in International Arbitration: Final Report (November

2009). Appendix 3. The Effect of Offers to Settle in Arbitration. P. 16—17.
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International Commercial Arbitration Review is the only Russian specialized journal

focused both academically and practically on the issues of international commercial
and investment arbitration.

The journal publishes scholar articles and practical materials of well-known Russian
and foreign arbitrators and researchers, informs the readers about the latest tenden-
cies, events and nuances of the modern practice of international commercial and
investment arbitration in Russia and abroad.

International Commercial Arbitration Review is a unique source of information for all
persons connected with arbitration, private international law and international trade.

The issues of the journal are available free of charge at its website in pdf searchable
format (http://arbitration review.ru/soderzhanie-nomerov). Upon request journals
in printed form are also available.

International Commercial Arbitration Review is published by non-profit organization
“Association of Private International and Comparative Law Studies” with support of
Muranov, Chernyakov & Partners law firm (www.rospravo.ru) and with participation of:

» the Alexeev Private Law Research Centre at the President of the Russian Federa-
tion;

* the Department of Private International and Civil Law of the Moscow State
Institute of International Relations at the Russian Ministry of Foreign Affairs
(MGIMO University);

» academic law e-library “Nauka Prava” (Russian for Academic Studies in Law)
(www.naukaprava.ru).

In 2017 International Commercial Arbitration Review was included into the authoritative
database Kluwer Arbitration (http://www.kluwerarbitration.com/). Presently Kluwer
Arbitration encompasses 12 journals from various jurisdictions, with International
Commercial Arbitration Review being the only Russian edition.

In 2018 all materials from International Commercial Arbitration Review have been
included into the abstracts and citation database “Russian Index of Academic Cita-
tions” (www.elibrary.ru).

www.arbitrationreview.ru
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«BecTHUK MeXXIyHAPOHOTO KOMMEPYECKOro apOMTPazKa» — €IMHCTBEHHBII poccuii-
CKUl CTIeLIMaIM3MPOBAHHbIN TEOPETUKO-TIPAKTUYECKUI XKypHAJI, TOCBSIIIEHHbII
pobiemMaM MeXIyHapoIHOIO KOMMEPYECKOTr0 U MHBECTUIIMOHHOTO apOuTpaka.

Kyphait my6nmKyeT TeopeTUIecKyie CTaTbi U MPaKTUIeCKUe MaTePUaIbl U3BECTHBIX
POCCUICKMX M THOCTPAHHBIX apOUTPOB U UCCIIeNOBaTeNeil, MHDOPMUPYET UuTaTeseit
0 TeHIEHLUSIX, COOBITUSIX U HIOAHCAX COBPEMEHHO TIPAKTUKKN MEXITyHAPOTHOTO
KOMMEPYECKOTO U MHBECTUIIMOHHOTO apouTpaxa B Poccuu u 3a pyGesxxom.

«BecTHUK MeXTyHapOIHOTO KOMMEPUYECKOTO apOUTpaka» — He3aMEHUMbII NCTOY-
HUK MHGbOPMALIMK VTSI BCEX, KTO CBSI3aH C TPETEHCKUM pa3orpaTebCTBOM, MEXIY -
HapOMHBIM YACTHBIM MTPABOM M MEXKIYHAPOIHOM TOPTOBJIEH.

Homepa xxypHaia myoJuKyroTcst B CBOOOTHOM JIOCTYIIe Ha ero caiite B hopmare pdf
(http://arbitrationreview.ru/soderzhanie-nomerov). I[1pu xenaHuu MOXHO IPHUOG-
PECTH MevaTHbIe K3eMIUISIPBI XKypHaa.

«BeCTHUK MEXTyHapOIHOTO KOMMEPYECKOTO apOUTpaska» BHIITYCKAETCSI HEKOMMED-
YeCcKOii opraHu3aluneii «Accolualiyst ucciieaoBaresieil MeXIyHapOIHOTO U YaCTHOTO
rpaBa» MpH MOIEPKKe KOJJIETUU alBOKATOB « MypaHOB, UepHSIKOB U TApTHEPbI»
(WWWw.rospravo.ru) v Ipy y9acTHH:

*  HWccnenoBarenbckoro LeHTpa yacTHoro npasa uM. C.C. Anekceena ripu Ipe-
3uneHTe PD;

* Kadeapsl MeXIyHApOIHOTO YaCTHOTO 1 rpaxaaHckoro npasa MITMMO;
*  BJIEKTpOHHOI 6ubanoreku «Hayka mpaBa» (www.naukaprava.ru).

B 2017 r. «BecTHUK MeXayHapOIHOIO KOMMEPUECKOTro apOUTpaka» BKIIIOUCH B aB-
TOpUTETHYIO 6a3y naHHbIX Kluwer Arbitration (http://www.kluwerarbitration.com/),
KOTOPpasl MOCBSIIIEHa BOIIPOCaM MEXIyHAPOTHOTO KOMMEPYECKOTO W MHBECTULIM -
OHHoro apoutpaxka. Beero B 0a3e Kluwer Arbitration Ha ceronHst — 12 XXypHajoB U3
Pa3TUIHBIX IOPUCIUKITNNI. « BECTHUK MEXTyHapOIHOTO KOMMEPYECKOTo apouTpa-
Xa» — eMMHCTBEHHOE CPEeI HUX POCCUIICKOE M3MaHue.

B 2018 r. Bce matepmaibl «BecTHIKA MeXKITyHapOIHOTO KOMMEPYECKOTO apOuTpaka»
pa3menieHsl B 6aze PUHILIL (www.elibrary.ru).

www.arbitrationreview.ru



The academic law e-library Nauka Prava (Rus-

sian for Academic Studies in Law) is a unique

HE HE E online resource providing access to the key

sources forming the law agenda and the legal

N AUK A PR AV A history of Russia from the times of the Russian

Empire and until present.

Nauka Prava presents in pdf searchable format
the numerous completely scanned legal books, journals and documents as well as some
rarities (including autographs of law scholars or e.g. the securities issued prior to 1941) in
their original form and preserving all typographic symbols, footnotes, tables and maps
inside such publications. The users will find there practically all official editions of the

USSR, starting from the Decree on Peace (the first legal act of the Soviet authorities)
and finishing by the last decree of Mikhail Gorbachev.

In particular, Nauka Prava also contains a unique collection of editions on the inter-
national treaties of the Russian Empire, of the USSR, of the Soviet Russia, as well as
of Russia after 1991.

Nowadays a lot of such materials can hardly be found in paper form or even have been
completely lost.

The access to all files of the e-library is free of charge.

The main purpose of this pro bono project is to share information about the legal sphere
among academics and practitioners (including attorneys, arbitrators, civil servants,
judges) as well as among students, postgraduates, lectures, historians, sociologists,
philosophers, other researchers as well as all persons interested in the Russian law, its
history and achievements.

To a certain extent the analogues of this database are the Google Books (https://books.
google.com) and the Internet Archive (https://archive.org) projects.

Nauka Prava project was launched and implemented with support of the non-profit
organization “Association of Private International and Comparative Law Studies” under
the scholar guidance of Alexander Muranov, attorney, arbitrator, associate professor of
the Department of Private International and Civil Law of the Moscow State Institute of
International Relations at the Russian Ministry of Foreign Affairs (MGIMO University).

As of the beginning of 2018, Nauka Prava contains over 40 000 legal books and publica-
tions (more than 5 000 000 digitized pages of various editions).

The materials in Nauka Prava are sorted into the following categories: international
commercial arbitration; international treaties; private international law; academic works;
official editions of the Russian Empire; official editions of the legislative and executive
authorities of the USSR, of the Soviet Russia, as well as of Russia after 1991; the books
on the court practice of the Russian Empire, of the USSR, of the Soviet Russia, as well
as of Russia after 1991; civil law studies; constitutions; theses (dissertations).

Nauka Prava database is widely used in Russia and the CIS, the USA, Canada, the
Great Britain, Germany and many other countries of the world.

www.naukaprava.ru



Hayunas opuamyeckast 3JeKTPOHHAsT OHOIHO-

Teka «Hayka npaBa» — yHUKaJIbHBIIT OHJIAlH-

iﬁ HE E pecypc, NpenoCTaBISIOIINN JOCTYIT K BAXKHEU-

ILLIUM TIPaBOBBIM UCTOUYHUKAM, (DOPMUPYIOITMM

IOPUANYECKYIO COBPEMEHHOCTb 1 TTPABOBYIO

HAYKA HPABA ncropuio Poccuu co BpemeH Poccuiickoii um-

TIEPUU U 10 CETOAHAIIHETO OHAA.

Ha pecypce npencraBieHbl B hopMate pdf TTOJIHbIE OTCKAaHUPOBAaHHBIC M3TaHUS
pa3IUYHBIX IOPUAMYECKUX KHUT, XXYPHAJIOB U JOKYMEHTOB, a TAKXKe HEKOTOPBIX
papuTeToB (BKIIIOYasi aBTOrpadbl I0pUCTOB-YIECHBIX MJIM IICHHbIE OyMaru, BBIITYIICH-
Hble 10 1941 r.) B UX OPUTMHAJILHOM BUJIE U C COXPAaHEHMEM BCeX TUMOrpachCcKux
3HAKOB, CHOCOK, Ta0JIMII ¥ KapT. 31eCh HaXOIATCsI MTPaKTHUECKU Bee O(ULIMATbHbIE
usnanust CCCP, HauuHag ¢ [lekpeTta o Mupe (IepBOro akrta COBETCKOI BJIACTH)
M 3akaH4uBas nociaeaHuM ykazom M.C. I'opbauesa.

B aT10i1 6a3e naHHBIX TakKKe pa3MmellleHa, B YaCTHOCTU, YHUKaJIbHasl KOJIIEKIINS
W3IaHUI 0 MeXXIyHapoaHbIX noroBopax Poccuiickoit ummnepun, CCCP, PCOCP,
coBpeMeHHoI Poccuu.

MHorue u3 npeajara€MbIX MaT€puralioB B 6YMEDKHOM BUJIEC OYCHDb TPYAHOIOCTYITHBI
MW BOBCE YK€ YTPAUCHLI.

Joctyn K Matepuraiam 3JeKTPOHHON OUOIMOTEKU — OECIIIaTHBIM.

OcHOBHasI 11eJIb JAHHOT'O [IPOEKTa pro bono — pacpocTpaHeHre 3HaHWii B IOpUIL-
YEeCKOI 00J1aCTH Cpeiv TECOPETUKOB U TTPAKTUKOB (BKJIIOUYAsl aIBOKATOB, apOMTPOB,
TOCCITYXKallnX, CYIeii), a TAKXKe CTYIEHTOB, aCIIMPAHTOB, IIpeItoaaBaTeieil, ICTOpU-
KOB, COLIMOJIOrOB, (h110c0(OB, MHBIX UCCIIEN0OBATEICI M BCEX TeX, KTO MHTEPECYeTCst
npaBoM Poccun, ero ucropueit M J0CTUXKEHUSIMU.

AHasioraMy TaHHO# 6a3bl B ONpPeeIEeHHOM CTeNMeHu SIBJSIIOTCS NMPoeKThl Google
Books (https://books.google.com) unu Internet Archive (https://archive.org).

ITpoekT «Hayka nmpaBa» opraHu30BaH U peau3yeTcs IMpy y4acTUM HEKOMMEPUYECKOM
OpraHu3aluu «Accolalus ucciaenoBareaeii MexayHapoIHOIO U YaCTHOTO MpaBa»
noJ HaydHbIM pykoBoacTBoM A. M. MypaHoBa, agBokara, apouTpa, K.10.H., IOLEeHTa
MI'MMO (Y) MU]I PD.

ITo cocrosiHuto Ha Havasio 2018 r. aieKTpoHHast OMOIMOTEKA COAEPKUT DoJiee
40 000 ropuauueckux KHUT 1 nyosukauuii (6osee 5 000 000 ormdpoBaHHBIX pa3-
BOPOTOB Pa3JIMYHbIX U3IAHUI).

Marepuanbl «Hayku npaBa» pa3OMTHI Ha ClIeNyIOle, B YaCTHOCTU, PYOPUKU:
MeXIYHAPOTHBINM KOMMEPUYECKUI apOUTPaXK; MEXITYHAPOIHBIE TOTOBOPHI; MEXIY-
HAapOIHOE YaCTHOE TIPaBO; HAyIHBIE TPYAbI; oulinaabHble n3nanus Poccuiickoit
UMIIepun; opUIMabHbIe U3TaHNS OPTAHOB 3aKOHOIATETbHOM 1 NCITOTHUTEILHOMN
Brnactu CCCP, PCOCP, coBpeMmenHol Poccnu; n3maHus 1Mo cyne6HOM MpakTuKe
Poccuiickoit ummnepun, CCCP, PCOCP, coBpemeHHo1 Poccun; TMBUINCTHKA;
KOHCTHUTYLINW; TUCCEePTAIIUN.

«Hayka npaBa» akTuBHO ncnonb3yeTcs uccaenonarensiMu B Poccuu n B CHI, CILLA,
Kanane, Benrukooputanuu, ['epMaHny 1 MHOTHX IPYTHX CTpaHaxX MUpa.

www.naukaprava.ru



This edition of «New Horizons of International Arbitration» collects the articles
of the speakers at the «Russian Arbitration Day — 2018» conference held in Mos-
cow on 30 March 2018, one of the most successful arbitration events in Russia
(www.arbitrationday.ru).

This is the fourth collection of articles for that conference. The first three RADs
were held in 2013,2014 and 2015. The first three collections of articles, «New Hori-
zons of International Arbitration», were issued in the same years.

Articles in this book were selected through the strict competitive selection
process by the moderators of «Russian Arbitration Day — 2018» with application
of several criteria (in decreasing order of importance): novelty; depth of analysis;
practical significance; and author.These diverse articles represent new approaches
to development of practice of and academic studies in international commercial
and investment arbitration in Russia and abroad.

This collection is intended for arbitrators and practicing lawyers, judges of the
state courts, academics and other researchers, lecturers, postgraduates and stu-
dents of legal universities and faculties, as well for all those who are interested in
international commercial and investment arbitration.

HacTtosuwee n3gaHne — cOOPHUK CTaTei L, BbICTYNAaKLWMX Ha KOHepeHLmn
«Poccuiickuii apbutpaxHbiini geHb / Russian Arbitration Day — 2018» (Mocksa,
30 mapta 2018 r.), 0AHOM U3 CaMbiX YCNELLIHbIX apbUTPaXKHbIX MeponpuaTuii B Poc-
cum (www.arbitrationday.ru).

3T0 YeTBePTbIi COOPHMK CTaTeil BbICTyNaWLWMX Ha YKa3aHHON KOHdepeHuun.
Mepsble Tpn PAL/ RADs cocTtosnnck, Kak n3BecTtHo, B 2013 r., 2014 r. n B 2015 1.
B aTu Xe rogpl 6b11M BbiNyLLEHbI NEepBble TP CO0PHUKA «HOBbIE TOPU30OHTbI MEX-
OyHapoAHOro apbuTpaxka.

Cratbl B HacCToAWMI COOPHUK BblI 0TOGPaHbI HA CTPOroli KOHKYPCHOWM OCHOBE
MogepaTopamu «Poccuiickoro apomutpakHoro gHs — 2018» npu noMowm cneayto-
LWKX KpuTepues (Mo cTeneHn yobiBaHNS UX 3HAYMMOCTK); HOBWU3HA; rnybuHa npo-
paboTKM 3asBKW; NpakTUyeckas 3Ha4MMOoCTb; aBTop. 3TV pa3HOMNIaHoBbIe CTaTbu
npeAcTaBNsAlT HOBble NOAXOAbl K Pa3BUTUIO MPAKTUKM Y HAyKU MEXAYHapOLHOro
KOMMEpPYECKOro 1 MHBECTULMOHHOIO apbutpaxka B Poccumn 1 3a pybexom.

Khura npegHasHauyeHa 4N NPakTUKYOLWUX IOPUCTOB, YYeHbIX, npenojasaTe-
e, acnupaHToB M CTYAEHTOB IOPUANYECKNX BY30B, a Takke A1 BCeX MHTepecyto-
LUMXCHA MEXAYHapOAHbIM KOMMEPYECKUM U MHBECTULMOHHbBIM apbutpaxem.


http://www.arbitrationday.ru
http://www.arbitrationday.ru

